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ORGANIZATION  OF  SUPREME  COURT. 


[Constitutioii,  article  VI,  leetion  2.] 

Src.  2.    The  Supreme  Court  shall  consist  of  a  chief  justice 
and  six  associate  justices.    The  Court  may  sit  in  departments 
and  in  Bank,  and  shall  always  be  open  for  the  transaction  of 
business.    There  shall  be  two  departments,  denominated,  re- 
8i>ectively,  Department  One  and  Department  Two.    The  chief 
justice  shall  assign  three  of  the  associate  justices  to  each  de- 
partment, and  such  assignment  may  be  changed  by  him  from 
time  to  time.    The  associate  justices  shall  be  competent  to  sit 
in  either  department,  and  may  interchange  with  each  other  by 
agreement  among  themselves,  or  as  ordered  by  the  chief  justice. 
Each  of  the  departments  shall  have  the  power  to  hear  and 
determine  causes,  and  all  questions  arising  therein,  subject  to 
the  provisions  hereinafter  contained  in  relation  to  the  Court 
in  Bank.    The  presence  of  three  justices  shall  be  necessary  to 
transact  any  business  in  either  of  the  departments,  except  such 
as  may  be  done  at  chambers,  and  the  concurrence  of  three 
justices  shall  be  necessary  to  pronounce  a  judgment.    The 
chief  justice  shall  apportion  the  business  to  the  departments, 
and  may,  in  his  discretion,  order  any  cause  pending  before  the 
Court  to  be  heard  and  decided  by  the  Court  in  Bank.    The 
order  may  be  made  before  or  after  judgment  pronounced  by 
a  department;  but  where  a  cause  has  been  allotted  to  one  of 
the  departments,  and  a  judgment  pronounced  thereon,  the 
order  must  be  made  within  thirty  days  after  such  judgment, 
and  concurred  in  by  two  associate  justices,  and  if  so  made  it 
shall  have  the  effect  to  vacate  and  set  aside  the  judgment. 
Any  four  justices  may,  either  before  or  after  judgment  by  a 
department,  order  a  case  to  be  heard  in  Bank.    If  the  order  be 
not  made  within  the  time  above  limited,  the  judgment  shall 
be  final.    No  judgment  by  a  department  shall  become  final 
until  the  expiration  of  the  period  of  thirty  days  aforesaid, 
unless  approved  by  the  chief  justice,  in  writing,  with  the  con- 
currence of  two  associate  justices.    The  chief  justice  may 
convene  the  Court  in  Bank  at  any  time,  and  shall  be  the 
presiding  justice  of  the  court  when  so  convened.    The  concur- 
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rence  of  four  justices  present  at  the  argument  shall  be  neces- 
sary to  pronounce  a  judgment  in  Bank;  but  if  four  justices, 
so  present,  do  not  concur  in  a  judgment,  then  all  the  justices 
qualified  to  sit  in  the  cause  shall  hear  the  argument;  but 
to  render  a  judgment,  a  concurrence  of  four  judges  shall  be 
necessary.  In  the  determination  of  causes,  all  decisions  of 
the  Court  in  Bank  or  in  departments  shall  be  given  in  writ- 
ing, and  the  grounds  of  the  decision  shall  be  stated.  The  chief 
justice  may  sit  in  either  department,  and  shall  preside  when 
so  sitting,  but  the  justices  so  assigned  to  each  department  shall 
select  one  of  their  number  as  presiding  justice.  In  case  of  the 
absence  of  the  chief  justice  from  the  place  at  which  the  Court 
is  held,  or  his  inability  to  act,  the  associate  justices  shall  select 
one  of  their  own  number  to  perform  the  duties  and  exercise 
the  powers  of  the  chief  justice  during  such  absence  or  inability 
to  act. 


SUPERIOR  COURT  JUDGES. 


WILLIAM  S.  WELLS Oakland,  Alameda 

T.  W.  HARRIS Oakland,  Alameda 

WILLIAM  H.  WASTE Oakland,  Alameda 

W.  H.  DONAHUE Oakland,  Alameda 

P.  B.  OGDEN .Oakland,  Alameda 

EVERETT  J.  BROWN Oakland,  Alameda 

LESTER  T.  PRICE Markleeville,  Alpine 

FRED  V.  WOOD Jackson,  Amador 

JOHN  C.  GRAY Oroville,  Butte 

A.  I.  McSORLEY San  Andreas,  Calaveras 

H.  M.  ALBERT Colusa,  Colusa 

R.  H.  LATIMER Martinez,  Contra  Costa 

JOHN  L.  CHILDS Crescent  City,  Del  Norte 

N.  D.  ARNOT Placerville,  El  Dorado 

H.  Z.  AUSTIN Fresno,  Fresno 

GEORGE  E.  CHURCH Fresno,  Fresno 

WILLIAM  M.  FINCH Willows,  Glenn 

CLIFTON  H.  CONNICK Eureka,  Humboldt 

GEORGE  D.  MURRAY Eureka,  Humboldt 

FRANKLIN  J.  COLE El  Centro,  Imperial 

WM.  D.  DEHY Independence,  Inyo 

J.  W.  MAHON Bakersfield,  Kern 

PAUL  W.  BENNETT Bakersfield,  Kern 

M.  L.  SHORT Hanford,  Kings 

M.  S.  SAYRE Lakeport,  Lake 

H.  D.  BURROUGHS Susanville,  Lassen 

N.  P.  CONREY Los  Angeles,  Los  Angeles 

JAMES  C.  RIVES Los  Angeles,  Los  Angeles 

FREDERICK  W.  HOUSER Los  Angeles,  Los  Angeles 

CURTIS  D.  WILBUR Los  Angeles,  Los  Angeles 

CHARLES  MONROE Los  Angeles,  Los  Angeles 

(vii) 


viii  Si'PfiaiOB  Court  Jcdges. 

P.  J.  McCOBMICK Lo8  Angeles,  Los  Angeles 

JOHN  N.  YORK Los  Angeles,  Los  Angeles 

PRANK  R.  WILLIS Los  Angeles,  Los  Angeles 

G.  W.  CRAIG Los  Angeles,  Los  Angeles 

P.  G.  PINLAYSON Los  Angeles,  Los  Angeles 

J.  P,  WOOD Los  Angeles,  Los  Angreles 

CHAS.  WELLBORN Los  Angeles,  Los  Angeles 

W.  M.  CONLEY Madera,  Madera 

E.  T.  ZOOK San  Rafael,  Marin 

J.  J.  TRABUCCO Mariposa,  Mariposa 

J.  Q.  WHITE Ukiah,  Mendocino 

E.  N.  RECTOR Merced,  Merced 

CLARENCE  A.  RAKER Alturas,  Modoc 

J.  D.  MURPHEY Bridgeport,  Mono 

B.  V.  SARGENT Salinas  City,  Monterey 

H.  C.  GESPORD Napa  City,  Napa 

GEORGE  L.  JONES Nevada  City,  Nevada 

Z.  B.  WEST Santa  Ana,  Orange 

J.  E.  PREWETT Auburn,  Placer 

JAMES  0.  MONCUR Quincy,  Plumas 

P.  E.  DENSMORE Riverside,  Riverside 

PETER  J.  SHIELDS Sacramento,  Sacramento 

JOSEPH  W.  HUGHES Sacramento,  Sacramento 

CHAS.  N.  POST Sacramento,  Sacramento 

M.  T.  DOOLING Hollister,  San  Benito 

BENJAMIN  P.  BLEDSOE San  Bernardino 

PRANK  P.  OSTER San  Bernardino 

W.  R.  GUY San  Diego,  San  Diego 

T.  L.  LEWIS San  Diego,  San  Diego 

W.  A.  SLOANE San  Diego,  San  Diego 

JAMES  V.  COFFEY San  Francisco 

WILLIAM  P.  LAWLOR San  Francisco 

THOS.  P.  GRAHAM San  Francisco 

FRANK  H.  DUNNE San  Francisco 

JOHN  HUNT San  Francisco 


SUPBRIOB  *C0URT  JUDGES.  iz 

E.  P.  MOGAN. San  Francisco 

OEOBQE  A.  STUBTEVANT San  Francisco 

P.  J.  MURASKY San  Francisco 

J.  M.  TROUTT San  Francisco 

JAMES  M.  SEAWELL San  Francisco 

GEO.  H.  CABANISS San  Francisco 

J.  J.  VAN  NOSTRAND San  Francisco 

FRANK  H.  SMITH Stockton,  San  Joaquin 

J,  A.  PLUMMER Stockton,  San  Joaquin 

C.  W.  NORTON Stockton,  San  Joaquin 

E.  P.  UNANGST San  Luis  Obispo 

GEORGE  H.  BUCK Redwood  City,  San  Mateo 

S.  E.  CROW Santa  Barbara,  Santa  Barbara 

P.  P.  GOSBEY San  Jose,  Santa  Clara 

J.  R.  WELCH San  Jose,  Santa  Clara 

JOHN  E.  RICHARDS San  Jose,  Santa  Clara 

LUCAS  F.  SMITH Santa  Cruz,  Santa  Cruz 

CHAS.  M.  HEAD Redding,  Shasta 

J.  E.  BARBER Redding,  Shasta 

STANLEY  A.  SMITH Downieville,  Sierra 

JAMES  F.  LODGE Yreka,  Siskiyou 

A.  J.  BUCKLES Fairfield,  Solano 

T.  C.  DENNY Santa  Rosa,  Sonoma 

EMMETT  SEAWELL Santa  Rosa,  Sonoma 

L.  W.  FULKERTH Modesto,  Stanislaus 

K.  S.  MAHON Yuba  City,  Sutter 

JOHN  F.  ELLISON Red  Bluflf,  Tehama 

J.  W.  BARTLETT Weaverville,  Trinity 

W.  B.  WALLACE Visalia,  Tulare 

J.  A.  ALLEN Visalia,  Tulare 

G.  W.  NICOL Sonora,  Tuolumne 

ROBERT  M.  CLARKE San  Buenaventura,  Ventura 

NICHOLAS  A.  HAWKINS Woodland,  Yolo 

EUGENE  P.  McDANIEL Marysville,  Yuba 


k 


TABLE  OF  CASSa 


Abe,  Akntagawa  t. •..•..• 718 

Ah  Lee,  People  ▼. 350 

AkntagawB  ▼.  Abe 718 

Aknta^wa  t.  Matsuna 718 

Alden  ▼.  Majfield  6 

Allen  ▼.  Lelande 56 

Amador,  County  of,  Gardella  ▼ 555 

Ameriean  Law  Book  Oompanj  ▼.  Superior  Court  of  County  of 

Santa  Clara   327 

Anderson  t.  Mutual  Life  Insurance  Con^^any  of  New  York 718 

Application  of  Zany 724 

Archer  t.  Harvey •  274 

Atchison,  Topeka  and  Santa  Fb  Railway  Company,  Clark  t. 363 

Atlanta  Bealty  Company,  Jersey  Farm  Company  ▼ 412 

Banmann  t.  Kuslan • 582 

Bauweraerto,  People  ▼. 606 

Bentri,  Hayt  ▼ 680 

Berkeley,  City  of,  West  Berkerley  Land  Company  ▼ 406 

Bohn  ▼.  Bohn 532 

Borgrwardt  t.  McKittriek  Oil  Company 650 

Boulevard  Gardens  Land  Company,  Nichols  t. 775 

Boulevard  Gardens  Land  Company,  Schulte  v 464 

Boyle,  Scott  ▼. 321 

Buckley,  Hart  t.  160 

Bushard,  Coif  man  ▼. 663 

Butler,  Fbater  ▼ 623 

Cadwalader,  Gordon  t. 500 

Cake  T.  City  of  Los  Angeles 705 

Calaveras,  County  of,  Gardella  ▼ 555 

Calaveras,  County  of,  Wood  ▼. 398 

Oalif omia  Development  Company,  Thayer  y. 117 

Qilifomia  I>evek>pment  Company,  Title  Insurance  and  Trust  Com- 
pany T. 58 

California  State  Board  of  Equalization,   San  Diego  and  AriEona 

Bailway  Company  ▼. 41 

Campbell,  Work  v 843 

Cbampion  Gold  Mining  Company  v.  Champion  Mines 205 

Champion  Mines,  Champion  Gold  Mining  Company  ▼ 205 

Chorehin,  Clapp  ▼. 741 

atj  aad  Ooni^  •f  San  Frandsco,  Connelly  v 101 


xii  Table  of  Cases. 


City  of  Berkeley,  West  Berkeley  Land  Company  t. 406 

City  of  Lob  Angeles,  Cake  ▼ 705 

City  of  Los  Angeles,  Postal  Telegraph-Cable  Company  t. 150 

City  Street  Improvement  Company,  Meyer  ▼ 645 

Clapp  V.  Churchill 741 

Clark  ▼.  Atchison,  Topeka  and  Santa  Fe  Railway  Company......  363 

Classen  ▼.  Thomas 196 

Coffman  ▼.  Bushard 663 

Colton,  Estate  of 1 

Connelly  t.  CSty  and  County  of  San  Francisco 101 

Cooke  T.  Meemer 332 

Corbin  t.  Gleason 756 

County  of  Amador  and  County  of  Cbtlaveras,  Gardeila  ▼. 555 

Coun^  of  Calaveras,  Wood  ▼. 398 

County  of  Kings^  and  Hanford  School  District  of  Kings  County 

V.  Bea   508 

County  of  Los  Angeles,  Kern  Biver  Company  ▼. 751 

County  of  Modoc,  Fitzgeivdd  t 493 

Covina  Irrigating  Company,  Gordon  v 88 

Cowell,  Estate  of  636 

Crane  v.  Ferrier  Brock  Development  Company 676 

Cutting  Company  v.  Peterson  44 

Danielson  v.  Neal  748 

De  Turk,  Henderson  v. 296 

D.  Ghirardelli  Company  v.  Hunsicker 355 

Dierssen,  Nathan  ▼. 607 

Dong  Pok  Yip,  People  v 143 

Donnellan,  Estate  of 14 

Ellis,  Gray  ▼. 481 

Erskine,  Prentice   ▼.    446 

Estate  of  Colton  1 

Estate  of  Cowell  636 

Estate  of  Donnellan 14 

Estate  of  Gleason 756 

Estate  of  Glass 765 

Estate  of  Jobson 812 

Estate  of  MoUenkopf 576 

Estate  of  Niccolls 368 

Estate  of  Packer 525 

Estate  of  Purcell 800 

Estate  of  Bankin 138 

Estate  of  Seiler 181 

Estate  of  Womersley  85 

Estatfl  of  YofiU 040 


Table  of  Cases.  xiii 


Ferrier  Broek  DeTelopment  Companj,  Crane  t. 676 

Keg,  Gjorieh  ▼.   429 

FitsgeraM  ▼.  Coantj  of  Modoc  493 

IVnrestJer  ▼.  Johxwon   24 

Foster  t.  Butler 623 

Fox  ▼.  Hall   287 

F.  P.  Cutting  Company  t.  Peterson 44 

leaser  ▼.  Sheldon  165 

GardeOa  ▼.  County  of  Amador  and  County  of  Calaveras 555 

Gehrkena,  Ougolz  ▼. 596 

GhirardeUi  Company  t.  Hunaieker 355 

Gjnrieh  ▼.  Fieg   429 

Olaas,  Estate  of  765 

Glaaa,  Miller  r 765 

Gleaaon,  Corbin  t. 756 

Gleaaouy  Estate  of   756 

Glendale  Light  ft  Power  Company,  Winslow  ▼ 688 

Goldman  t.  Murray 419 

Gordon  ▼.  Cadwahder 509 

Gordon  t.  CoTina  Irrigating  Company 88 

Gordon,  Sampson  t.   525 

Gray  t.  Ellis 481 

Green,  Story  t. 768 

Groover  t.  Pacific  Coaat  Savings  Society 67 

Gugols  y.  Gehrkena 596 

Han,  Fox  T 287 

Hanford  School  District  of  Kings  County  t.  Bea 5Q8 

Hart  T.  Buckley    160 

Harvejy  Archer  v.  i .  274 

Hayt  T.  Bentel 680 

Henderson  v.  De  Turk 296 

Hobbs  V.  Tom  Beed  Gold  Mining  Company 497 

Homung  t.   Sedgwick   629 

D.  Ghdiardelli  Company  v 355 


In  re  Potter 735 

Jackson  Oil  Company,  Southern  Pacific  Bailroad  Company  y 392 

Jersey  Farm  Company  y.  Atlanta  Bealty  Company 412 

Jobson,  EsUte  of 312 

Jobson  y.  Jobson  312 

Johnson,  Forestier  y. 24 

Jones,  Padfie  Improvement  Company  y. 260 

Jordan,  Sbarboro  y...... • • 51 


xiv  Table  of  Cases. 


Jose  Realty  Company  v.  Pavlioeiick 613 

Joji  Stevinson  t 279 

KaBuyama,  Yamaguehie  t. 718 

Kern  River  Company  v.  County  of  Los  Angeles 751 

Kings  County  and  Hanford  School  District  of  Elings  Co.  ▼.  Rea. . . .  508 

Kuhna,  Van  Buskirk  v. 472 

Kusian,  Baumann  ▼.   582 

Lang  v.  Lilley  ft  Thurston  Company 294 

J^uterbach,  Suhr  v 591 

Leavens  v.  Pinkham  ft  McKevitt 242 

Lelande,  Allen  ▼ 56 

Levy,  Yoell  v , . . . .  540 

Lilley  ft  Thurston  Company,  Lang  v.  294 

Lonnergan  t.  Stansbury 488 

Los  Angeles,  City  of.  Cake  ▼ 705 

Los  Angela,  City  of,  Postal  Telegraph-Cable  Company  v 156 

Los  Angeles,  County  of,  Kern  River  Company  y. 751 

Low,  McDougald  v.   107 

Lundeen  ▼.  Ottis 183 

Maier,  Vickrey  ▼. 384,  774 

Marcucei  ▼.  Yowinckel 693 

Matsuno,  Akutagawa  t. 718 

Matter  of  Estate  of  Colton 1 

Matter  of  Estate  of  Cowell 636 

Matter  of  Estate  of  Donnellan 14 

Matter  of  Estate  of  Qlass  765 

Matter  of  Estate  of  Gleason 756 

Matter  of  Estate  of  Jobson 312 

Matter  of  McMullin   504 

Matter  of  Estate  of  Mollenkopf  576 

Matter  of  Estate  of  NiccoUs  368 

Matter  of  Packer 525 

Matter  of  Estate  of  Purcell 300 

Matter  of  Estate  of  Rankin   138 

Matter  of  Estate  of  Womersley  •  • .  • 85 

Matter  of  Estate  of  Yoell 540 

Matter  of  the  AppHeation  of  Zany 724 

Mayfleld,  Alden  ▼. 6 

McClung  T.  Paradise  Qold  Mining  Company 517 

McI>ougald  v.  Low 107 

McGraw,  Olaine  ▼. 424 

McEIittrick  Oil  Company,  Borgwardt  ▼ 650 

McMullin,  Matter  of 504 

Me0me7|  Cooke  ▼• 838 


Tablb  of  Cases.  xt 


Metropofitan  Soretj  Company,  People  t 174 

Meyer  ▼.  dtj  Street  In^roTemeiit  CSompany 645 

Miller  ▼.  Glue 765 

Miller  T.  Pillsbury 19ft 

Modoe,  County  of ,  Fitzgerald  v. ^ 493 

MoOenkopf,  Estate  of  576 

Montgomery  ft  Mullen  Lumber  Company  v.  Quimby 250 

Mozley,  Pugh  t 374 

Murray,  Goldman  t.  419 

Mutual  life  Insurance  Company  of  New  York,  Anderson  t 712 

Nakagawa  t.  Okamoto 718 

Nathan  t.  Dierssen 607 

Neal,  Danielson  ▼. 748 

Nelson,  O'Brien  t.   573 

Newliall  T.  Western  Zinc  Mining  Company 380 

NiceoUs,  Estate  of  368 

Nieliols  ▼.  Bouleraxd  Gardens  Land  Company. 775 

(yBrien  ▼.   Nelson   573 

OkamotOy  Nakagawa  ▼. 718 

Olainq  ▼.  McGraw 424 

Ottis,  Londeen  ▼ 183 

Paeiiie  Coast  Savings  Society,  Groover  y 67 

Paeiile  Eleetrie  Bailiray  Company  v.  Bolkin 154 

PaeiAs  In^>roTement  Go.  ▼.  Jones 260 

Packer,  Matter  of  Estate  of 525 

Paradise  Gold  Mining  Company,  McClung  y. 517 

Paidieeyieli,  Jose  Beal^  Company  y.   613 

People  y.  Ah  Lee 350 

People  y.  Bauweraerts  696 

People  y.  Dong  Pok  Yip   143 

People  y.  Metropolitan  Surety  Company 174 

People  y.  Prantikos    113 

People  T.  Smith  451 

People  y.  Yip   143 

Peterson,  F.  P.  Cutting  Company  y 44 

Pillsbury,  Miller  y. 199 

Pinkham  ft  McKeritt,  Leayens  y. 242 

Postal  Telegraph-Cable  Company  y.  City  of  Los  Angeles 156 

Potter,  In   re    735 

Prantikos,  People  y.  113 

Prentice  y.  Erskine 446 

Price,  SeweU  y 265 

Pritchard  y.  Whitney  Estate  Company 664 

Pqgh  T.  Mozlqr  ZU 


xri  Tablb  of  Cases. 

Puroelly  Estate  of  300 

Purcell  ▼.  Riehardfloik 150 

Qoimbf,  M(»itgomerj  k  Mnllen  Jjamher  Company  ▼ 250 

Bankin,  Estate  of 138 

Bea,   County   of  Kings  and   Hanford   School   Distriet   of    Kings 

County  V 508 

Richardson,  Purcell  v.  . . . .  ^ 160 

Bolkin,  Pacific  Electric  Bailway  Company  ▼. 154 

Buiz  y.  Santa  Barbara  Gas  and  Electric  Company 188 

Sampson  v.  Gordon 525 

San  Diego  and  Arizona  Bailway  Company  v.  California  State  Board 

of  Equalisation   41 

San  Francisco,  City  and  County  of,  Connelly  ▼. 101 

San  Joaquin  and  Kings  Biver  Canal  and  Irrigation   Company  ▼. 

Stevinson  221 

Santa  Barbara  Gas  and  Electric  Company,  Buiz  ▼ 188 

Sbarboro  v.  Jordan .* 51 

Schulte  ▼.  Boulevard  Gardens  Land  Company 464 

Scott  V.  Boyle  321 

Sedgwick,  Homung  v 629 

Seller,   Estate   of    181 

Sewell  V.  Price 265 

Sheldon,  Fraser  t 165 

Slye,  Standard  Oil  Company  ▼. 435 

Smith,  People  ▼.   451 

Smith  V.  Woods 291 

Snowball  t.  Snowball  476 

Southern  Pacific  Bailroad  Company  v.  Jackson  Oil  Company 392 

Standard  Oil  Company  ▼.  Slye 435 

Stansbury,  Lonnergan  t«  488 

Stevinson  ▼.  Joy  279 

Stevioson,  San  Joaquin  and  Kings  Biver  Canal  and  Irrigation  Com- 
pany V 221 

Story  V.  Green  • 768 

Suhr  V.  Lauterbach   591 

Superior  Court  of  County  of  Santa  Qara,  American  Law  Book  Com- 
pany V 327 

Thayer  v.  California  Development  Company 117 

Thomas,  Classen  v 196 

Title  iDsurance  t  Trust  Company  ▼.  California  Development 58 

Todd    V.    Todd    255 

Tom  Beed  Gold  Mining  Company,  Hobbs  t 497 

TreadwiUy  Yam  Horms  ▼. 620 


Tabus  of  Caseb.  xvii 


Vtt  Bnskirk  t.  Knhns  472 

Via  Home  ▼.  Treadvv«ll  620 

Viekr©7  t.  Mftier 384,  774 

Yowinekel,  Marcucei  ▼.  603 

Weniger,  Widenmann  ▼.   667 

West  Berkel^  Land  Oompany  r.  City  of  Berkeley 406 

WflBtwn  Zinc  Mining  Company,  Newhall  y 380 

Whitney  EaUt«  Company,  Pritchard  ▼. 564 

Widenmann  t.  Weniger 667 

Winalow  T.  Glendale  Light  t  Power  Company 688 

Womersley,  Estate  of 85 

Wood  ▼.  County  of  Calaveras 398 

Woods,  Smith  t 291 

Woik  ▼.  Campbell 343 

YamagQchie  ▼.  Kasnyama  718 

Yip,  People  ▼ 143 

YoeB,  Matter  of,  Estate  of  640 

Yoell  V.  Levy   640 

Zany,  Matter  of  Application  of  724 


GASES  APPROVED,  DISAPPROVED,  CRITI- 
CISED, AND  DISTINGUISHED. 


Bolsa  Land  Co.  t.  Burdick,  161  Cal.  264,    DistingoiBlLed 88 

Cashman  v.  Harrison,  90  Cal.  297.    Criticised 421 

Estate  of  DargiO;  162  Cal.  51.    Approved 182 

Qraham  Paper  Co.  ▼.  Pembrokei  124  Cal.  117.    Approved 672 

Grogan  v.  Chaffee,  156  Cal.  611.    Approved 358 

Hale  V.  Barker,  129  CaL  419.    Distingaished 72 

Hutchinson  v.  Brown,  122  Cal.  189.    Approved 55 

Northern  etc.  Co.  v.  Stacher,  13  Cal.  App.  409.    Approved 228 

Joyce  V.  Shafer,  97  Cal.  335.    Distinguished 679 

Norton  v.  Bassett,  154  Cal.  411.    Distinguished 277 

People  V.  Stouter,  142  Cal.  146.    Distinguished 148 


TABLE  OF  GASES  CITED. 


Abbott  T.  The  76  Land  ft  Water  Co.,  161  Cal.  42 622 

Abeel  v.  Clark,  84  CaJ.  229 567 

Abmm  ▼.  Stuart,  96  CkL  235 666 

Aeoek  ▼.  Halaej,  90  Cal.  215 538 

Adama  t.  Crawford,  116  Cal.  495 177 

Adams  ▼.  Wallace,  119  Cal.  67 340,  342 

Adama  ▼.  Woods,  8  Cal.  306 4 

Addenan  t.  Bice,  19  B.  I.  30 110 

Ainelie  ▼.  Major  of  New  York,  1  Barb.  168 609 

Alford  T.  Jones,  (Ky.)  30  B,  W.  1013 444 

Allen  V.  Allen,  95  CaL  184 473 

Allen  V.  Beed,  61  Cal.  862 751 

Ashton  T.  Dashawaj  Assoc.,  84  GaL  65 499 

AU  T.  Gray,  55  Ai>p.  Dir.  563 609 

Althof  T.  Conheim,  38  Cal.  230 371 

Alwex  T.  Brannan,  7  CaL  504 678 

Anaheim  U.  W.  Co.  ▼.  Parker,  101  Cal.  483 180 

Anselme  v.  American  B.  ft  L.  Assoc,  63  Neb.  525 84,  85 

Armantage  ▼.  Saperior  Court,  1  Cal.  App.  130 331 

Arnold,  Estate  of,  147  Cal.  583 528 

Arroyo  etc  Co.  t.  Bequette,  149  Cal.  546 136 

Aull  T.  Columbia  N.  ft  L.  B.  Co.,  42  S.  C.  431 147 

Aolt  V.  Hillyard,  138  Iowa,  242 515 

Aydlett  ▼.  Swope,  17  8.  W.  (Tenn.)  209 516 

Backman  ▼.  Park,  157  Cal.  607 449 

Backus  ▼.  Jeffrey,  47  Mich.  127 751 

Bailey  v.  Bichardson,  66  Cal.  416 444 

Baird  y.  Monroe,  150  Cal.  560,  571 298,  412 

Baldwin  y.  Second  Street  etc.  Co.,  77  Cal.  390... 349 

Bank  of  Commerce  y.  Bogy,  44  Mo.  13 422 

Bank  of  Lassen  Co.  y.  Sherer,  108  Oil.  513 293 

Bank  of  San  Luis  Obispo  v.  Wickersham,  99  Cal.  655 468,  278 

Bank  of  Woodland  y.  Stephens,  144  Cal  660 61 

Bannerman  y.  Boyle,  160  Cal.  203 323 

Barbour  Co.  y.  Horn,  48  Ale.  578 771 

Barker  y.  Heath,  74  N.  H.  270 475 

Barnard  y.  Wilson,  74  Cal.  512 278 

Bamett  y.  Bamett,  104  Cal.  298 '. . . .  517 

Bamett  y.  Sussman,  116  App.  Div.  859 285 

Bamhisel  y.  Perrell,  47  Ind.  335 318 

Barre,  In  re,  62  Vt.  32 127 

Bartlett  y.  Odd  Pellows  Sav.  Bank,  79  Cal.  218 277 

Barton  y.  Biyerside  W.  Co.,  155  Cal.  518 130,  133,  136 

Bath  y.  Valdes.   70  CaL    350 278 

Bathffata  y.  Iryine,  126  Cal.  135 666 

BedeU  y.  Scott,  126  Cal.  675 561 

Behlow  y.  Southern  Pac  B.  B.  Co.,  130  Cal.  16 405 

Belk  y.  Meagher,  104  U.  S.  279 659 

Bell,  Estate  of,  142  Cal  100 640 

Lomond  Wine  Co.  y.  Sladsky,  141  Cal.  619 198 

t'a  Appeal,  66  Fa.  St.  250 127 

(xix) 


zz  Table  of  Cases  Cited. 

Bennett  v.  Davis,  113  Oal.  337 378,  379 

Ber^n,  Estate  of,  100  Cal.  376 140,  142 

Beat  V.  Wohlford,  144  Cal.  737 412 

Bidwell  V.  Rogers,  10  AUen,  438 476 

Biggs  V.  Lloyd,  70  Cal.  447 177 

Bills  V.  Silver  K.  M.  Co.,  106  CaL  21 389,  391 

Bissell  V.  Saxton,  66  N.  Y.  60 179 

Blood  V.  McCarty,  112  Oal.  561 561 

Blood  V.  Woods,  95  Cal.  78 559,  563,  564 

Blount  V.   Connolly,   110   Mo.   App.  607 444 

Board  of  Education  v.  Hyatt,  152  Cal.  519 405 

Boas  y.  Farrington,  85  Cal.  535 450 

Bohn  V.  Bohn,  16  CaL  App.  179 537 

BoUng  V.  Alton,  162  Cal.  298 695 

Boka  Land  Co.  t.  Burdick,  151  Cal.  254 38 

Boone  v.  Oakland  Transit  Co.,  139  Cal.  492 763 

Boone  v.  Templeton,  158  Cal.  290 285,  684,  685 

Bose  y.  Bose,  158  Cal.  428 554 

Bothin  V.  California  Title  Ins.  Co.,  153  Cal.  724 440 

Bourn  y.  Hart,  93  Cal.  321 202 

Boynton  v.  Moulton,  159  Mass.  248 476 

Bracken  y.  Atlantic  Trust  Co.,  167  N.  Y.  510 623 

Brandenstein  y.  Johnson,  140  Gal.  29 627 

Breen  y.  Donnelly,  74  Cal.  301 751 

Brenner  y.  Los  Angeles,  160  Cal.  77 756 

Brewer  y.  Beckwith,  35   Miss.' 467 610 

Bridge  y.  Kedon,  163  Oal.  493 554 

Bridgton  y.  Bennett,  23  Me.  425 732 

Briggs  y.  Humphrey,  1  Allen  (Mass.)  372 331 

Broadway  Widening,  Matter  of,  63  Barb.  (N.  Y.)  579 710 

Brooks  y.  Johnson,  122  Cal.  570 616 

Brown  y.  Brown,  (Ky.),  80  S.  W.  470 553 

Brown  y.  Campbell,  100  Cal.  635 270 

Brown  y.  Crown  G.  M.  Co.,  150  Oal.  384 163 

Brown  y.  VisaUa,  141  Cal.  380 404 

Browne  y.  St.  Paul  Plow  Works,  62  Minn.  90 470 

Brownlie  y.  Russell  (Eng.),  H.  L.  8  App.  Cas.  235 78,  80 

Bruce  y.  United  States,  17  How.  (U.  S.)  437 179 

Brundage,  Estate  of,  141  Cal.  538 142 

Bryan  v.  Grosse,  155  Cal.  135 442 

Bryson  y.  McCone,  121  Cal.  154 378,  379 

Buffington  y.  Buffington,  151  Ind.  200 563 

Building  &  Loan  Assoc,  v.  McPhilamy,  81  Miss.  61 85 

Building  Assoc,  v.  Tinsley,  96  Va.  322 78 

Buist  y.  Bryan,  44  S.  C.  121 78,  80,  84 

Bull  y.  Bray,  89  Cal.  286 272 

Bump,   In  re,    152    Cal.   274 553,640,641,642 

Burd  Orphan  Asylum  y.  School  Dist.,  90  Pa.  St.  29 126 

Burges  v.  Thompson,  13  R.   I.   714 514 

Burkett  y.  Griffith,  90  Cal.  532 686 

Burks  y.  Davies,  85  Cal.  110 450 

Bume  y.  Lee,  156  Cal.  222 468 

Burriss-y.  Adams,  96  Cal.  664 546,  549 

BurrisB  y.  Kennedy,  108  Cal.  333 546 

Burrows,  Estate  of,  136  Cal.  113 372 

Burrows  y.  Rhodes,  (1899)  1  Q.  B.  816 348 

Burton,  Estate  of,  64  CaL  428 373 

Butson  y.  Home  Sav.  ft  Trust  Co.,  129  Iowa,  370 78,  80 

Buttner  y.  Kasser,  19  Gal.  App.  775 444 


Table  of  Cases  Cited.  xxi 


f 


GBhin  T.  Superior  Ck>iirt,  145  Oal.  42 ^ 594 

Gbkhrell  t.  Lawremee,   84  HL   161.... 293 

CUdwell  ▼.  Walters,  22  Pa.  St.  37d 609 

Galhoim  t.  Bryant  (S.  D.),  133  N.  W.  266 318 

Qdif  omia  Portland  Cement  Go.  ▼.  Wentworth  Hotel  Co.,  16  Cal.  App. 

692 578,379 

QUifomia  Title  Ine.  ete.  Co.  y.  Miller,  3  Cal.  App.  55 627 

Oalkine,  In  re,  112  Cal  301 303,  761 

GaUan  t.  MeDaniel,  72  Ala.  105 444 

Cameron  t.  Kenfleld,  57  Cal.  551 377 

Gamp,  Estate  of,  131  Gal.  470 316 

GaxopbeQ  t.  Wafer,  162  Cal.  211 412 

Cannon  v.  Stoekmon,  36  Cal.  535 254 

Carey  v.  Brown,  62  Cal.  374 617 

Carithers,  Estate  of,  156  Cal.  428 765 

Carpenter  t.  Biebardson,  101  Tenn.  176 85 

Carpenter  ▼.  Van  Olinder,  11  Am.  St.  Bep.  102,  note 514 

Carroll  t.  Seibenthaler,  37  Cal.  195 323 

Cashman  t.  Harrison,  90  Cal.  297 421,  422 

Gave  V.  Crafts,  53  Cal.  135 415 

Chambers,  Ex  parte,  80  Cal.  219 315 

Chapman  ▼.   Hughes,  134  C^.  641 560 

Chapman  ▼.  State,  104  Cal.  690 202 

Charter  ▼.  Charter,  7  H.  L.  364 21 

Cheney  y.  Newberry,  67  Cal.  125 264 

Chevallier,  Estate  of,  159  Cal.  168 310 

Cherer  t.  Ching  Hong  Poy,  82  Cal.  68 278 

Chieo  High  Sehool  Board  v.  Board  of  Supervisors,  118  Cal.  119. . .  40  4 

Christie  v.  Sherwood,  113  Cal.  526 339 

Cineinnati  Y.  Co.  v.  Hoffmeister,  62  Ohio  St.  201 502 

City  of  Davenport  v.  Peoria  M.  &  F.  I.  Co.,  17  Iowa,  276 716 

City  of  Los  Angeles  v.  City  Bank,  100  Cal.  22 685 

City  of  Los  Angeles  v.  McCollum,  156  Cal.  149 411 

Gitj  of  Oakland  v.  Oakland  Water  Front  Co.,  118  Cal.  185 408 

Clark,  Ex  parte,  87  Cal.  641 315 

C^ark  V.  Lopp,  80  Mo.  App.  542 ^ 76,  84 

Clark  V.  Los  Angeles,  160  Cal.  45 105 

Clary  v.  Bolland,  24  Cal.  147 377 

Cleary  v.  Folger,  84  Cal.  316 493 

Oements  v.  Burtis,  lai  N.  Y.  708 496 

CkiU  V.  Turner,  157  Cal.  74 410 

Coan,  Estate  of,  132  Cal.  401 141,  142 

Coehran  v.   Zaehery,   137   Iowa,  585 603 

Coehran  v.  Zaehery,  16  L.  B.  A.  (N.  8.),  237,  note 605 

Coekbnrn  v.  Union  Bank,  13  La.  Ann.  269 501 

Collins  V.  Bartlctt,  44  Cal.  371 286 

Collins  V.  Gray.  154  Cal.  135 39 

Coltrane  v.  Blake,  113  Fed.  785 75 

Commerce  Bxch.  Nat.  Bk.  v.  Blye,  123  N.  Y.  132 623 

Commercial  Bank  v.  Weldon,  148  Cal.  601 214 

Commereial  6av.  Bank  v.  Hornberger.  140  Cal.  16 627 

Commissioners  v.  Younger,  29  Cal.  179 750 

Conger  v.  Weaver,  6  Cal.  557 125 

Connor  v.  Withers,  (Ky.)  49  S.  W.  310 444 

Continental  ete.  Assoc,  v.  Hutton,  144  Cal.  609 520 

Cook,  Estate  of,  137  Gal.  191 686 

Cook  T.  Jones»  96  Kv.  286 444 

Cook  T.  Kent,  105  Mass.  246 78,  80 

Cook  T.  Klonosy  164  Fed.  529 657 


xxii  Table  of  Cases  Cited. 

i . \ 

Cooley  V.  MiUer  k  Lux  156  Cal.  610 278 

Cosgrove  v.  Ogden,  47  N.  Y.  257 367 

Countj  of  Los  Angeles  v.  Lankershim,  100  Cal.  532 410 

Conts  V.  Winston,  153  Cal.  688 ^ 257,  258 

Coward  v.  Clanton,  122  Cal.  451 290 

Cowles,  Appeal  of,  74  Conn.  24 553 

Cox  V.  Delmas,  99  Cal.  104 .* 750 

Crane  v.  Derrick,  157  Cal.  667 432 

Crew  ▼.  Pratt,   119   Cal.    137 640 

Crew  V.  Pratt,  119  Cal.  153 410 

Crispen  ▼.  Hannovan,  86  Mo.  160 611 

Croley  v.  California  Pac.  E.  R.  Co.,  134  Cal.  557 561,  562,  563 

Crossman  v.  Vivienda  Water  Co.,  150  Cal.  575 382 

CuUen  V.  Sprigg,  83  Cal.  56 495 

Cunningham  v.  Parker,  146  N.  Y.  290 496 

Curtin  v.  Arroyo  etc.  Co.,  147  Cal.  338 136 

Curtin  v.  Kowalsky,   145  Cal.   431 673 

Curtis  ▼.  Granite  State  etc.  Assoc.,  69  Conn.  6 , 75,  84 

Curtis  ▼.  Sacramento,  70  Cal.  412 474 

Curtis  V.  Sprague,  51   Cal.   239 293 

Curtis  V.  Walling,  2  Idaho,  416 539 

Dalles  T.  TJrquhart,  16  Or.  67 127 

Dargie,  Estate  of,  162  Cal.  51 182 

Davies  v.  City  of  Los  Angeles,  86  Cal.  46 409,  410 

Davis,  In  re,  106  Cal.  453 548,  551 

Davis  V.  Green,  122  Cal.  364 371 

Dear  v.  Varnum,  80  Cal.  89 103 

De  la  Montanya  v.  De  la  Montanya,  112  Cal.  109 506 

Deller,  In  re,  141  Wis.  255 553 

Doming  ▼.  Heney,  23  Iowa,  77 391 

De  Necochea  v.  Curtis,  80  Cal.  397 125 

Dennett  v.  Dennett,  40  N.  H.  501 516 

Denning  v.  State,  123  Cal.  316 202 

Detroit  v.  Weber,  29  Mich.  24 178 

Dickinson  v.  Zubiate  Mining  Co.,  11  Cal.  App.  656 470 

Dolbeer,  Estate  of,  149  Cal.  245  311 

Dolbeer,  Estate  of,  153  Cal.  662   311 

Dole,  Estate  of,  147  Cal.  188,  191 310,  528,  530 

Dominici,  Estate  of,  151  Cal.  181 21 

Donohugh's  Appeal,  86  Pa.  St.  306 127 

Dooling  V.  Smith,  80  111.  App.  26 76,  84 

Doren  v.  Gillum,  136  Ind.   139 516 

Dougherty  v.  Austin,  94  Cal.  601 326 

Drake  v.  Drake,  8  H.  L.  Cas.  172 22 

Dr.  Miles  Medical  Co.  v.  Park  &  Sons  Co.,  164  Fed.  803 359 

Dr.  Miles  Medical  Co.  v.  John   D.  Park   &   Sons   Co.,   220  U.   S. 

373 357,  359,  360,  361 

Dudley  v.  Board  of  Commissioners,  80  Fed.  672 105 

Duflf  V.  Duff,  71  Cal.  513 291 

Duncan  ▼.  Hawn,  104  Cal.  14 524 

Duncan  v.  Bamish,  142  Cal.  686 711 

Dunphy,  Estate  of,  147  Cal.  95 638 

Dunsmoor  v.  Furstenf eldt,  88  Cal.  522 672,  675 

Durkee  v.  Central  Pac.  R.  R.  Co.,  69  Cal.  534 763 

Durkee  v.  Jones,   27   Colo.    159 • 417 

Dwyer  v.  Carroll,  86  Cal.  298 13 

Dyer  v.  Sebrell,  135  Cal.  697 293 


Table  of  Cases  Cited.  zxiii 

Earle  t.  Sannjside  Land  Co.,  150  Oal.  214 475 

Easton  ▼.  Montgomery,  90  Cal.  307 450,  678 

l::croyd   v.   Coggoahall,   21   B.   I.    1 496,4^7 

Eddv  V.  Simpson,  3  Cal.  251 125 

Edefman,  Estate  of,  148  Cal.  236 480,  548,  555 

Elder  v.  Justice's  Court,  136  Oal.  364 154 

El  Dorado  Co.  v.  Davidson,  30  Cal.  520 560,  564 

Eldridge  t.  Cowell,  4  Cal.  87 30,  31,  408 

Emeric  ▼.  Alvarado,  60  Cal.  444 208 

Emery  t.  Mason,  75  Cal.  222 291 

Engle,  Estate  of,  124  Cal.  292 141,  142 

Eproson  t.   Wheat,   53   Cal.   715 551,553 

Erwin  v.  United  States,  37  Fed.  470 732 

Evans,  Estate  of,  106  Cal.  562 316 

Evans  t.  Schafer,  119  Ind.  49 611 

Eversmann  v.  Behmitt.  53  Ohio  St.  174 85 

Swing  V.  Burnet,  11  Fet.  (U.  S.)  53 254 

Ezline  y.  Smith,  5  Cal.  112 177 

F.  A.  Hihn  Go.  v.  Fleekner,  106  Cal.  95 610 

Faith  V.  Bowles,  86  Md.  13 496,  497 

FaUbrook  Irr.  Dist.  v.  Bradley,  164  U.  S.  161 128,  229 

Fallsburg  P.  Co.  v.  Alexander,  101  Va.  98 127 

Farmers'  Market  Ca  ▼.  Bailroad  Co.,  142  Pa.  St.  580 127 

Fkmum,  In  re,  51  N.  H.  383 732 

Farwell,  Murray,  104  Cal.  464 17^ 

Pay  Y.  Wood,  66  Mich.  390 710 

Fealey  v.  Fcaley,  104  Cal.  354 548 

Fee  V.  Big  Sand  Iron  Co.,  13  Ohio  St.  563 331 

Feeney  v.  Hinckley,  134  Cal.  467 270 

Fellows  Y.  Los  Angeles,  151  Cal.  58 125 

Fidelity  Sav.  Assoc  v.  Shea,  6  Idaho,  405 78 

Yieg  Y.  Gjurich,  163  Cal.  740 433 

Filipini  v.  Trobock,  134  Cal.  441 627 

First  Nat.  Bank  y.  Eastman,  144  Cal.  487 506 

Flood  v.  Dunphy,   147   Cal.   95 474 

Forde  v.  Exempt  Fire  Co.,  50  Cal.  299 193 

Foes  Y.  Johnstone,  158  Cal.  119 168 

Fowler  y.   Peirce,  2  Cal.   167 323 

Fox  Y.  Oakland  Const.  St.  By.  Co.,  118  Cal.  66 771 

Fox  V.  Townsend,  152  Cal.  58 412 

Frankel  v.  Deidesheimer,  93  Cal.  73 730 

Prankish    v.   Goodrich,   157    Cal.    614 402 

Freeholders  v.  Wilson,  16  N.  J.  L.  110 180 

Frick  v.  Sinon,  75  Cal.  341 25^1 

Friedman  v.  Nelson,  53  Cal.  589 31 

Friermuth  v.  Friermuth,  46  Cal.  42 432 

Frost  Y.  Witer,  132  Cal.  421 195 

Fuller  Y.  Azusa  I.  Co.,  138-  Cal.  204 136 

Fulton  Y.  Hanlow,  20  Cal.  456 560 

Furlong  v.  Cooney,  72  Cal.  322 254,  611 

Purrey   v.   Lautz,   162   Cal.   399 412 

Gage  V.  Gnnther,  136  Cal.  345 397 

Gage  Y.  Maryatt,  9  Mont.  266 331 

Gale  Y.  Best,  78  Cal.  235 29 

Galewiski  v.  Appelbaum,  32  Misc.  Bep.  203 263 

Gallagher  v.  Equitable  etc.  Co.,  141  Cal.  707 388,  389 

Qaneeart  y.  Henry,  98  Cal.  281 259 


xxiv  Table  of  Cases  Cited. 


Gant  y.  Chicago  etc.  By.  Co.,  79  Mo.  503 831 

Garber  v.  Gianella,  98  Gal.  529 440 

GarceloB,  EeUta  of,  104  Cal.  570 555,502 

Garst  V.  Hall  etc.  Co.,  179  Mass.  588 358,  359 

Garvey  t.  La  Shells,  151  Cal.  526 216 

Gary  ▼.  Verity.  101  Mo.  App.  586 84 

Gates  V.  McLean,  70  CaL  49 678 

Gaven  v.  Hagen,  15  Cal.  211 678 

Geddes  v.  Bowden,  19  S.  C.  1 , 147 

Gibson  v,  Hammang,  145  Cal.  454 666 

Gilmer  ▼.  Lime  Point,  18  Cal.  229,  255 129,  232 

Gladsden  y.  Desportes,  39  S.  C.  131 514 

Gleason  y.  White,  190  U.  S.  54 395 

Glenn,  Estate  of,  153  Cal.  77 3 

Glock  V.  Howard,  etc,  Co.,  123  Oal.  1 213,  684 

Glover  v.  Hill,  85  Ala.  41 575 

Goodell  V.  Verdugo  etc.  Co.,  138  Cal.  310 136 

Gordon  v.  United  States  Gas  Co.,  (Tenn.)  54  S  W.  98 716 

Graham  y.  Larimer,  83   Cal.   180 305 

Graham  Paper  Co.  y.  Pembroke,  124  Cal.  117 672 

Grain  t.  Aldrich,  38  Cal.  514 685 

Granger  y.  Granger,  147  Ind.  95 514 

Gray  y.  Dougherty,   25  Cal.  266 666,  750 

Gray  y.  McBeynolds,  65  Iowa,  461 603 

Grayson  y.  Weddle,  63  Mo.  539 575 

€^reat  Weetem  etc.  Co.  y.  Chambers,  153  Cal.  307 628 

Green  y.  Brooks,  81  Cal.  328 290 

Gregory,  Estate  of,  133  Cal.  131 762 

Grescot  y.  Green,  1  Salk.  199 443 

Gribble  y.   Columbus  Brewing  Co.,  100  Cal.  71 446 

Grimm  v.  O'Connell,  54  Cal.  522 298,  299 

Grogan  y.  Chaffee,  156  Cal.  611 356,  357,  358,  359,  360,  361,  362 

Groome,  Estate  of,  94  Cal.  69 373 

Grosyenor,  Matter  of,  124  App.  Div.  331 Ill 

Grosvenor,  Matter  of,  126  App.  Div.  953,  193   N.   Y.   652 Ill 

Guthrie  y.  Harkness,  199  U.  S.  153 501,  502 

Hale  v.  Barker,  129  Cal.  419 72,  73,  74 

Hale  v.  Cairns,  8  N.  D.  145 76,  84 

Hale  v.  Stenger,  22  Wash.  516 78,  80 

Hall  y.  Pelton,  105  Mass.  516 391 

Hall  y.  Gradwohl,  113  Md.  297 514 

Halladay  v.  Weeks,  127  Mich.  363 476 

Halstead  v.  Hall,  60  Md.   213 516 

Hancock  v.  Board  of  Education,  140  Cal.  561 401,  405 

Harrington  v.  Gibson.   109   Ky.   752 516 

Harrington  v,  Mututal  Life  Ins.  Co.,  21  N.  D.  447 716 

Harris  v.  Harris,  64  Cal.   108 672 

Hart  v.  Carnell-Hopkins  Co.,  103  Cal.  142 666 

Hart  y.  Walton,  9  Cal.  App.  502 751 

Harvey,  In  re,  14  Or.  171 110 

Haven  v.  Haven,  69  N.  H.  204 575 

Hawley  v.  Eafltz,  148  Cal.  393 495 

Hawthorne  v.  Siegel,  88  Cal.  159 13 

Haynie  v.  Chicago  etc.  B.  B.  Co.,  9  HI.  App.  105 195 

Hegler  v.  Eddy,  53  Cal.  597 214 

Heinlen  v.  Martin,  53  Cal.  321 750 

Heilbron  v.  Centerville  etc.  Ditch  Co.,  76  Cal.  8 13 

Hellman  v.  Los  Angeles,  147  Cal.  653 103 

Hellman  y.  Merz,  112  Cal«  661 686 


Table  of  Cases  Cited.  xxv 

Henry  t.  Continental  B.  &  L.  Assoc.,  156  Cal.  667 74 

Heppe  ▼.  Johnson,  73  Cal.  265 179,  180 

Herman  t.  Santee,  103  Oal.  519 538 

Hersperger  ▼.  Pacific  Lnmber  Co.,  4  Cal.  App.  460 493 

Heeperia  etc.  Co.  v.  Bogers,  83  Cal.  11 254 

Hewitt  T.  San  Jacinto  etc.  Irr.  Dist.,  124  Cal.  186 136 

Heydenfeldt,  Estate  of,  117  Cal.  551 5 

Heywood,   Estate    of,    148    Cal.    194 550 

Hibemia  S.  ft  L.  Soc.  t.  Thornton,  117  Cal.  481 686 

Hickman  v.  Alpaugh,  21  Cal.  225 474 

Higgins,  Estate  of,  156  Cal.  257 528 

Higgins,  Estate  of,  158  Cal.  356 605 

Higgins  V.  Carlotta  G.  M.  Co.,  148  Cal.  700 521 

Hildreth  t.  Montecito  C.  W.  Co.,  139  Cal.  29 130 

Hill  T.  Giles,  201  Pa.  St.  215 514 

HUl  T.  King,  8  Cal.  336 125 

HiU  V.  State,  37  Tex.  Cr.  279 147 

Hinchman  t.  Point  Defiance  By.  Co.,  14  Wash.  349 665 

Hinckley  t.  Fields'  Biscuit  Co.,  91  Cal.  136 378 

Hines  t.  Miller,  122  Cal.  517 521 

Hiseocks  ▼.  Hitcocks,  5  M.  ft  W.  362 21 

Hite,  Estate  of,  155  Cal.  455 605 

Hite  T.  Mercantile  Trnst  Co.,  156  Cal.  765 548 

Hoffman  t.  Stone,  7  Cal.  49 125 

Hole  T.  Bobbins,  53  Wis.  514 318 

Holladay  v.  Prisbie,  15  Cal.  634 31 

HoUenbaeh  v.  Schnabel,  101  Cal.  312 273 

Holmes  t.  Warren,  145  Cal.  457 257 

Homestead  F.  Ins.  Co.  y.  Ison,  110  .Va.  18 715 

Houghton  ▼.  Clarke,  80  Cal.  420 479 

Houghton  ▼.  Kern  Valley  Bank,  157  Cal.  291 412 

Houghton  T.  Loma  Prieta  L.  Co.,  152  Cal.  577 692 

Howe  T.  Newmarsh,  94  Mass.  57 367 

Howell  T.  Budd,  91  Gal.  342 278 

Hughee,  Matter  of,  159  Cal.  369 330,  727,  734 

Hughee  v.  Ewing,  93  Cal.  417 402,  404 

Humphrey  v.  Pope,  122  Cal.  253 346 

Humphries  t.  Davis,  100  Ind.  275 318 

Hurlbutt  T.  N.  W.  Spaulding  Saw  Co.,  93  Oal.  55 290 

Husheon  y.  Husheon,  71  Cal  407 258 

Hutchinson  y.  Brown,  122  Cal.  189 55 

Hyde  y.  The  Dean,  etc.  of  Windsor,  Cro.  Eliz.  552 443 

Hyman  y.  Bead,  13  Cal.  444 31 

Dlinois  C.  By.  Co.  y.  Dlinois,  146  U.  S.  435 30,     39 

Ingram,  In  re,  78  Cal.  586 314,  315 

Ingrim  v.  Epperson,  137  Cal.  370 295 

Interstate  8.  ft  L.  Soc.  y.  Cairns,  16  Wash.  215 78 

Iron  B.  Co.  y.  Fink,  41  Ohio  St.  321 391 

Irwin  V.  Phillips,  5  Cal.  146 125 

Jackson  y.  Feather  B.  W.  Co.,  14  Cal.  23 305 

Jamison  y.  Jamison,  72  Mo.  640 391 

Jenner  y.  Murphy,  6  Cal.  App.  435 271 

Johnson,  Estate  of,  98  Cal.  536 315,  318 

Johnson  y.  Iiangdon,  135  Cal.  625 502 

Johnson  y.  Polhemus,  99  Cal.  240 611 

Johnson  y.  Vance,  86  Cal.  128 610 

Johnson  y.  Visher,  96  Cal.  310 7 


zxTi  Tablb  of  Casbs  Cited. 

Johnson  ▼.  Williamf,  153  Cal.  368 105 

Johnston  v.  Boadle,  6  Oal.  App.  253 771 

Johnaton  ▼.  Spicer,  107  N.  Y.  191 553 

Jolley  V.  Foltz,  34  Cal.  321 561 

Jones  y.  Durrer,  96  C^.  95 284 

Jones  y.  Ey&ns,  6  Oal.  App.  90 446 

Jones  V.  Hodges,  146  Cal.  164 254 

Jones  y.  Johnson,  86  Ky.  530 470 

Jones  y.  Justice's  Court,  97  Cal.  523 154 

Jones  y.  Leonardt,  10  Cal.  App.  284 192 

Jones  y.  Petaluma,  36  Cal.  230 750 

Joyce  V.  Shafer,  97  Cal.  335 449,  679 

Kaiser  v.  I>alto,  140  Cal.  170 755 

Kane  v.  Sanger.  14  Johns  (N.  Y.)  89 443 

Kansas  Mut.  Xiie  Ins.  Co.  y.  Coalson,  22  Tez.  Ciy.  App.  64 715 

Kaufman,  In  re,  117  Cal.  288 527 

K.  C.  8.  A  M.  B.  B.  Co.  y.  Summers,  45  Ark.  296 331 

Kehlet  y.  Bergman,  162  Cal.  219 412 

Keim's  Appeal,  125  Pa.  St.  487 516 

Kellett  V.  aaytou;  99  Cal.  210 559 

Kelley,  Estate  of,  63  Cal.  106 5 

Kelly  y.  State,  25  Ohio  St.  567 179 

Kelso  V.  Teale,  106  Cal.  477 323 

Kent  y.  Williams,  146  Cal.  3 611 

Kidd  y.  Laird,  15  Cal.  180 125 

Kilborn,  EsUte  of,  162  Cal.  11 762,  765 

Kilpatrick  y.  Mayor  of  Baltimore,  81  Md.  179 496 

Kimball  v.  Gearhart,  12  Cal.  47 125 

Kimball  y.  MacPherson,  46  Oal.  103 36 

Kimrberly,  Estate   of,  97  Cal.  2fil 373 

King,  Matter  of,  71  App.  Diy.  581,  172  N.  Y.  616 Ill 

King  y.  Brewer,   121   Mich.  343 84 

King  V.  Pauly,  159  Cal.  554 377 

Kinsel  y.  Ballou,  151  Cal.  762 340 

Kirkpatrick  y.  Jenkins,  96  Tenn.  89 761 

Kittson,  In  re,  45  Minn.  197 4 

Kleinclaus  y.  Dutard,  147  Cal.  245. 593 

Knight  V.  Haight,  51  Cal.  171 31 

Knight  y.  Boche,  56  Cal.  21 31 

Knowles  y.   Murphy,   107   Cal.    115 619 

Knowles  y.   Sanaercock,   107   Cal.   640 422 

Knutson  v.  N.  W.  L.  Assoc,  67  Minn.  201 84 

Kockemann  y.  Bickel,  92  Cal.  667 253 

Kohl  y.  Lilienthal,  81  Cal.  385 468 

Kolasky  y.  Michels,  120  N.  Y.  635 444 

Koshhud  V.  Spring,  116  Cal.  700 450 

Kreamer  v.  Kreamer,  52  Cal.  302 372 

Kreuzberger  y.  Wingfield,  96  Cal.  257 649 

Kritzer  y.  Tracy  Eng.  Co.,  16  Cal.  App.  287 377 

Kroell  y.  Kroell,  219  111.  105 652 

Kuhbach  y.  Irying  etc.  Co.,  220  Pa.  St.  431 501 

Laffan  y.  Naglee,  9  Cal.  675 442 

La  Grill  y.  Mallard,  90  Cal.  373 378,  379 

Lahiflf,  In  re,  86  Cal.  151 371 

Lake  Merced  W.  Co.  y.  Cowles,  31  Cal.  214 273 

Lamb  y.  Harbaugh,  105  Cal.  680 349 

Lambert  y.  Haskell,  80  Cal.  611 13 


Tablb  of  Cases  Cited.  xxvii 

Lametti  t.  Anderson,  6  Cow.  (K  Y.)  802 443 

Langford,  Estate  of,  108  Cal.  621 303 

Larsen  t.  Peteison,  53  N.  J.  Eq.  88 416 

Lanricella  v.  Lauricella,  161  Oal.  61 550 

Lavinbnrg,  Estate  of,  161  Cal.  543 765 

Law  ▼.  San  Francisco,  144  Cal.  396 103 

Lawrence  ▼.  Booth,  46  Cal.  189 323 

Lawrence  v.  Johnson,  131  Cal.  176 446 

Lawrence  Nat.  Bk.  v.  Kowalsky,  105  Cal.  42 421 

Leahy  y.  National  B.  &  L.  Assoc,  100  Wis.  555 85 

Leavitt  ▼.  Lassen  L  Co.,  157  Cal.  83 130,  136 

Lent  T.  California  F.  O.  Assoc,  161  Cal.  719 695 

Leominster  Gas  Light  Co.  v.  Hillery,  197  Mass.  268 444 

Lepella  ▼.  Mackej,  31  Minn.  75 444 

Le  B07  T.  Dankerly,  54  Cal.  459 31 

Lewis  ▼.  Ogram,  139  Oal.  506 745,  746 

Lewis  T.  Trader's  Bank,  30  Minn.  134 421 

Lick  T.  <^t  Ins.  Co.,  16  Ind.  App.  565 715 

Liddell,  Ex  parte,  93  Cal.  637 567 

Liebrand  t.  Otto,  56  Cal.  242 496 

Lightbodr  t.  North  American  Ins.  Co.,  23  Wend.  (N.  Y.)  18 716 

Lilly  V.  Eailroad  Co.,  32  8.  0.  142 195 

Lilly-Brackett  Co.  v.  fionnemann,  157  Oal.  192 473,  474 

Limberg  y.  Glenwood  Lumber  Co.,  127  Cal.  598 491 

Lindsay  y.  Mehrtens,  97  Cal.  678 231 

Liasak  y.  Crocker  Estate  Co.,  119  Oal.  444 763 

Locke  y.  Moulton,  96  Cal.  21 258 

Locke  y.  Peters,  65  CaL  161 610 

Logsdon  y.  Supreme  Lodge,  34  Wash.  666 715 

Long  y.  Joplin  etc.  Co.,  68  Mo.  427 575 

Lord  y.  Lord,  65  CkL  84 370 

Lord  y.  Morris,  18  Cal.  482 627 

Los  Angeles  y.  Los  Angeles  City  Bank,  100  Cal.  24 549 

Los  Angeles  y.  Western  Union  Oil  Co.,  161  Cal.  206 755 

Los  Angeles  etc.  Co.  y.  County  of  Los  Angeles,  162  Cal.  164.  .711,  755 

Los  Angeles  School  Dist.  y.  Longden,  148  Cal.  381 401 

LoQstalot  y.  McKeel,  157  Cal.  634 745 

Lueo  y.  De  Toro,  88  Cal.  26 730,  733 

Lnfkin,  Estate  of ,  131  Cal.  201 642 

Lnkens  y.  Nye,  156  Cal.  506 404 

Laman  y.  Golden  A.  C.  M.  Co.,  140  Cal.  709 763 

Lax,  EsUte  of,  100  Cal.  593 640,  641,  642 

Lox,  Estate  of,  114  Cal.  73,  83 641,  642 

Lax  y.  Haggin,  69  Cal.  269,  306 239 

Lyford  y.  North  Pac.  Coast  B.  B.  Co.,  92  Cal.  95 442 

Mabb  y.  Stewart,  133  Cal.  556,  147  Cal.  417 135 

Macomber  y.  Bigelow,  126  Cal.  13 649 

Maeris  y.  Bicknell,  7  Cal.  £62 125 

Mahoney  y.  San  Francisco  etc.  By.  Co.,  110  Cal.  471 770,  771 

Main  y.  Casserly,  67  Cal.  128 446 

Mak>ne  y.  Crescent  (Sty  etc.  Co.,  77  Cal.  44 358 

Malone  y.  Hawley,  46  Cal.  414 770 

Malone  y.  Boy,  94  Cal.  341 257 

Mann  y.  Mann,  152  Cal.  23 745 

Marion  Trust  Co.  y.  Trustees,  153  Ind.  96 84 

Marshall  y.  Beysser.  75  Cal.  547 254 

Marshall  y.  Haneock,  80  Oal.  84 479 

Martin,  Ex  parte,  157  Cal.  57 568 

Martin  y.  Zellerbach,  38  CaL  309 468 


xxviii  Table  ow  Casks  Citbd. 

Martinovieh  t.  Marsicano,  137  Cal.  359 278 

Martling  v.  Martling,  55  N.  J.  Eq.  790 514 

Marvin  v.  Brooka,  94  N.  Y.  71 290 

Mattocks  ▼.  Chadwick,  71  Me.  313 475 

Usxmey  t.  Mauaey,  79  Va.  537 497 

Mawson  t.  Mawaon,  50  Cal.  359 370 

Mayhew  v.  Borna,  103  Ind.  240 771 

Mayor,  etc.  of  L.  A.  t.  Signoret,  50  Cal.  298 686 

MeCabe  y.  Healy,  138  Cal.  81 587 

McCarty  v.  White,  21  Cal.  495 627 

MeCaughey  v.  Lyall,  152  Oal.  615 315 

McCauley  y.  Brooks,  16  Cal.  46 323 

McChesney  y.  Wainwright,  5  Ohio,  452 611 

McClintock  y.  Joyner,  77  Miss.  680 444 

McClure  y.  McClure,  100  Cel.  343 480 

McCrary  v.  Beandry,  67  Cal.  120 129 

McCubwy  Y.  Lankis,  74  Minn.  302 331 

McDaneld  y.  Kimbrell,  3  Greene,  (la.)  335 392 

McDanicl  y.  Callan,  75  Ala.  330 444 

McDermont  y.  Anaheim  U.  W.  Co.,  124  Cal.  114 130,  133 

McDevitt,  Estate  of,  95  Oal.  33 528 

McDowell  Y.  Hyman,  117  Cal.  67 13 

McFadden  v.  Los  Angeles,  74  CaL  571 130,  133 

McFadden  y.  Santa  Ana  etc.  By.  Co.,  87  Cal.  464 349 

McGlynn  v.  Moore,  25  Cal.  384 283 

McGlynn  v.  Scott,  4  N.  D.  24 480 

Mclntyre  v.  Hauser,  131  CaL  11 422 

McKeag,  Estate  of,  141  Cal.  404 316 

McKeough's  Estate  y.  McKeough^  69  Vt.  41 21 

McKittrick  Oil  Co.  y.  Southern  Pae.  B.  B.  Co.,  37  Land  Dec.  244 

395,    396,  397 

McKune  v.  Santa  Clara  etc.  Co.,  110  Cal.  480 349 

McLemore  y.  Express  Oil  Co.,  158  Cal.  559 659,  661 

McLeod  Y.  Bamum,  131  Cal.  608 772 

McLeran  v.  Shartzer,  5  Cal.  70 '. 538 

McMullin  Y.  Leitch,  83  Cal.  239 559 

McNamara  y.  Oakland  etc.  Assoc,  131  Cal.  336 74 

McNeil  V.  Morgan,  157  Cal.  373 194 

McPhillips  Y.  McGrath,  117  Ala.  549 179 

Meares  v.  Danean,  123  N.  C.  203 84 

Meherin  v.  San  Francisco  Produce  Ezch.,  117  Cal.  217 389 

Melone  y.  Sierra  Bailway  Co.,  151  Cal.  114 492,  493 

MelYin  y.  State,   121   Cal.   16 202 

Memphis  Trust  Co.  v.  Speed,  88  Tenn.  677 110 

Merced  Bank  v.  Casaecia,  103  Cal.  645 229 

Merced  Co.  y.  Helm,  102  Oal.  165 106 

Merced  B.  ft  E.  Co.  y.  Curry,  157  Cal.  730 105 

Merrill  y.  Southside  I.  Co.,  112  Cal.  426 130,  134,  229 

Mersfelder  v.  Spring,  139  Cal.  595 ^17 

Miller's  Appeal,  30  Pa.  St.  478 605 

Miller,  Estete  of.  158  Cal.  420 554 

Miller,  Matter  of,  162  Cal.  687 567,  568 

Miller  y.  Chrisman,  140  Cal.  440 658 

Miller  v.  Imperial  W.  Co.,  156  Cal.  27 136 

Millett  Y.  Lagomarsino,  107  Cal.  106 253 

Mills  V.  La  Verne  Land  Co.,  97  Oal.  254 523,  524 

Miners'  Ditch  Co.  y.  Zellerbach,  37  Cal.  543 129 

Mitchell,  In  re,  120  Cal.  386 229 

Mitchell  V.  Cline,  84  Cal.  409 657 

MitcheU  y.  Hockett|  25  Oal.  544 672 


Table  of  Cases  Cited.  zxiz 

Mitchell  T.  ToBDg,  80  Ark.  443 444 

McMrier  t.  Clark,  12  N.  M.  IIS S6 

Monson  v.  Bragdon,  159  111.  66 285 

Montgomery  v.  Specht,  55  Cal.  352 257,  258 

Montgomerj  v.  Sturdivant,  41  Oal.  297 514,  517 

Montgomery  t.  Tutt,  11  Cal.  318 619 

Moore  v.  Copp,  119  Gal.  433 547,  616 

Moore  t.  Qravelot,  3  111.  App.  442 421 

Moore  v.  Parker,  34  N.  C  127 515 

Moorpark  School  Dist.  ▼.  Reynolds,  13  Cal.  App.  171 402 

Moran  t.  Rose,  79  Cal.  160 226 

Moreel,  Estate  of,  162  Cal.  188 303,  527 

Morehouse  v.  Morehouse,  140  Cal.  88 475 

Morrill  t.  Palmer,  68  Vt.  1 348 

MorriU  y.  Boathside  I.  Co.,  112  Cal.  426 229 

Morris  v.  Courtney,  120  Cal.  65 678 

Motz,  Estate  of,  136  Cal.  558 528 

Moulin  ▼.  Oolumbet,  22  Cal.  508 432 

Muldoon  V.  Lyneh,  66  Cal.  540 723 

MuUer  v.  Palmer,  144  Cal.  312 678 

Mnnroe  ▼.  Paeifie  Const,  etc.  Co.,  84  Cal.  515 192 

Mnrdock  t.  Murdoek,  7  Cal.  513 432 

Murff  V.  Frasier,   41   Miss.   408 4 

Murphy  v.  Crouse,  135  Cal.  19 110 

Murphy  v.  Crowley,  140  Cal.  141 666 

Murphy  v.  Menard,  14  Tex.  67 575 

Myers  t.  Baltimore  etc.  Co.,  73  Md.  425 575 

Myera  t.  United  States,  1  McLean,  493 179 

Naeoochee  H.  M.  Co.  v.  Daris,  40  Ga.  320 732 

Naglee  t.  Lynuui.  14  Cal.  453 293 

Namanu,  In  re,  3  Hawaii,  484 318 

Naphtaly  v.  RoTegno,  130  Cal.  639 177 

Nathan  y.  Dierssen,  146  Oil.  63 609 

Natoma  Water  etc.  Co.  v.  Hancock,  101  Gal.  42 125 

Kerac,  Estate  ef,  35  Cal.  397 675 

New  England  etc.  Oil  Co.  v.  Congdon,  152  Cal.  211 659 

Newman,  Estate  of,  75  Cfel.  213 316,  318 

Newman  T.  Overland  Pac.  Rv.  Co.,  132  Cal.  73 198 

Nickerson  t.  Bragg,  21  R.  I.  296 110 

Noah,  In  re,  73  Cal.  583 548,  551,  554,  555 

Noah,  In  re,  73  Cal.  590 370 

Norris  v.  Hensley,  27  Cal.  439,  446 513,  514,  516,  517 

Northern  etc.  Co.  v.  Staeher,  13  Cal.  App.  409 228 

Norton  v.  Bassett,  154  Cal.  411 277,  278 

Oakland  W.  F.  Co.  ▼.  Oakland,  118  Cal.  183 30 

Oaks  V.  Taylor,  30  App.  Div.  177 391 

CConoT  T.  Braly,  112  Cal.  37 619 

Oleeee  ▼.  Justice's  Court,  156  Cal.  86 330 

Ophir  Cons.  Min.  Co.  y.  Brynteson,  143  Fed.  829 469 

Ortman  t.  Dixon,  13  Cal.  ZS 125 

OttensoBor  ▼.  Scott,  47  Fla.  276 84 

Oursler  v.  Thacher,  152  Cal.  739 213,  448 

Oveiacre  v.  Blake,  82   Cal.  77 13 

Owens  X.  McNally,  113  Cal.  444 586,  588,  589 

Owsley  V.  Owsley,  78  Ky.  257 496 

Pacific  Mut.  Life  Ins.  Co.  ▼.  Ficher,  106  Oal.  224 378 

Packard  ▼.  Ames,  16  Gray,  (Mass.)  327 496 


xzx  Tablb  of  Cases  Cited. 

Page  ▼.  Page,  78  N.  H.  306 432 

Page  V.  Palmer,  48  N.  H.  385 496 

Paine  t.  Hollister,  139  Mass.  144 553 

Paine  v.  San  Bernardino  etc.  Co.,  143  Cal.  654 349 

Palmer  v.  Palmer,  36  Mich.  494 391 

Papst  T.  Hamilton,  133  Cal.  631 495,  496 

Park  &  Sons  Co.  ▼.  Hartman,  153  Fed.  24,  39 358,  359,  360,  362 

Parker  v.  Butterworth,  46  N.  J.  L.  244 476 

Parrott  ▼.  Byers,  40  Cal.  662 675 

Parsons,  In  re,  99  Cal.  34 767 

Parsons  v.  Smilie,  97  Cal.  647. 495 

Pasadena  t.  Stimson,  91  Cal.  248 232 

Pavlicek  t.  Roessler,  222  111.  83 553 

Paxton  ▼.  Farmers'  Co.,  45  Neb.  894 127 

Payne  v.  Treadwell,  16  Cal.  220 610 

Peck  V.  Noee,  154  Cal.  354 616 

Peckham  v.  Stewart,  97  Cal.  147 450 

Pennoyer  v.  NeflF,  96  U.  S.  714 506 

Pennoyer  v.  Wadhams,  20  Or.  274 126 

Pennybecker  ▼.  McDougal,  48  Oal.  160 -286 

People  V.  Anderson,  26  Cal.  132 772 

People  y.  Anderson  etc.  Co.,  76  Cal.   190 559 

People  y.  Auburn  etc.  Turnpike  Co.,  122  Cal.  335 559 

People  y.  Buckley,  143  Cal.  388 306 

People  y.  Cord,  157  Cal.  562 462 

People  V.  Cowell,  60  Cal.  400 36 

People  V.  Crews,  102  Cal.  174 461 

People  V.   Crowley,  100  Cal.  482 703 

People  V.  Dayidson,  30  Oal.  384 31 

People  y.  Dayidson,    79    Oal.    160 559,560 

People  y.  Davis,  147  Cal.  348 734 

People  y.  De  la  Guerra,  24  Cal.  73 273 

People  y.  Durrant,  116  Cal.  179 116 

People  y.  Gallagher,  100  Cal.  475 305 

People  y.  Gordon,   70  Cal.   468 146 

People  y.  Hogdon,  55  Cal.  72 457 

People  y.  Johnson,  57  Cal.  573 703 

People  y.  Johnson,  131  Cal.  512 146 

People  y.  Kerber,  152  Cal.  733 80 

People  V.  Klumpke,  41  Cal.  277 31 

People  y.  Lodi  High  School  Dist.,  124  Cal.  700 404 

People  y.  Morrill,  26  Cal.  336 35,  408 

People  y.  Moxley,  17  Cal.  App.  469 524 

People  y.  Muhlner,   115   Cal.  306 148 

People  y.  New  York  B.  &  L.  Assoc.,  101  N.  Y.  App.  Diy.  484. .. .  85 

People  y.  Owens,   132   Cal.  469 354 

People  y.  Pacific  Grove  etc.  Dist.,  11  Cal.  App.  213 406 

People  y.  Pool,  27  Cal.  572 116 

People  y.  Bozelle,  78  Cal.  84 305 

People  y.  Buss,  132  Cal.  102 37 

People  y.  Sanchez,  24  Cal.  17 459 

People  y.  Schlott,  162  Cal.  348 505 

People  y.  Schoedde.  126  Cal.  376 463 

People  y.  School  Dist,  101  Cal.  661 405 

People  y.  Sears,  119  Cal.  271 703 

People  y.  Stouter,  142  Oal.  146 148 

People  y.  Teshara,  141  Cal.  638 805 

People  y.  Whitman,  6  Cal.  659 323 

People  y.  Yun  Kee,  8  Cal.  App.  82 354 

Pereira  y.  Pereira,  156  Cal.  1 183 


Tablb  of  Cases  Cited.  zxxi 

Perldiit,  EXjMurto,  2  Cal.  424 733 

Perry  t.  McKtnzie,  4  Tex.  155 332 

Phelpi  T.  ErlMurdt,  6  N.  Y.  Supp.  540 444 

Phelps  T.  BobinBy  40  Conn.  264 110 

Philadelphia  Life  Int.  Co.  ▼.  American  L.  &  H.  Ins.  Co.,  23  Pa. 

St  65 716 

Phillips  V.  Watson,  63  Iowa,  33 127 

Pierce  v.  Merrill,  128  Cal.  464 342 

Pieree  t.  Bobinson,  13  Cal.  116 421 

Piggott  T.  Mason,  1  Paige  Ch.  (N.  Y.)  413 443 

Pixley  V.  Western  Pac.  E.  B.  Co.,  33  Cal.  183 549 

PUtt  V.  Havens,  119  Cal.  244 177,  178 

Pocantico  ▼.  Bird,  130  N.  Y.  249 127 

Pond  V.  Negns,  3  Mass.  232 710 

Pope  ▼.  Hnth,  14  Cal.  403 421 

Porter,  Matter  of,  67  Misc.  Bep.  19 113 

Porter  t.  Plymouth  G.  M.  Co.,  29  Mont.  347 470 

Postal  T.  C.  Co.  y.  Los  Angeles  Co.,  160  Cal.  129 158,  159 

Prescott  Y.  Norris,  32  N.  H.  101 348 

Price  Y.  Kendall,  14  Tex.  Civ.  App.  26 85 

Price  Y.  Biverside,  56  Cal.  432 •. 129 

Price  Y.  Sanderson,  18  N.  J.  L.  426 611 

Qnatokan  y.  McCrary,  128  Cal.  285 495,  496 

Qoinlan  y.  Noble,  75  Cal.  250 415 

Bainey  y.  Chambers,  56  Tex.  17 496 

Baisch  y.  Ban  Francisco,  80  Cal.  6 404 

Baleigh  v.  IMstrict  Court,  24  Mont.  306 580 

Balphs  Y.  Hensler,  97  Cal.  296 273 

Balston  y.  Bank  of  California,  112  Cal.  208 468 

Bandall  y.  National  Bldg.  Assoc,  42  Neb.  809 78 

Bandol  v.  Tatum,  98  Gal.  399 619 

Bauer's  Law  etc.  Co.  y.  Leffingwell,  11  Cal.  App.  494 194,  195 

Bawson  y.  School  District,  7  Allen,  (Mass.)  125 496 

Beclamation  Dist.  v.  GFoldman,  65  Gal.  638 561 

Bedfield,  Estate  of,  116  Cal.  637 310 

Bedington  y.  Cornwell,  90  Cal.  63 422 

Bcid  Y.  Beid,  73  Cal.  206 530 

Beilly  y.  Bristow,  105  Md.  326 514 

Beinders  y.  Koppelmann,  68  Mo.  482 318 

Beith,  Estate  of,  144  Cal.  314 635,  636 

Beynolds  y.  Harris,  14  Cal.  667 538 

Bicaud,  Eetate  of,  57  Cal.  421 4 

Btchardson,  Estate  of,  120  Cal.  344 141 

Biehardson  y.  Brlcker,  7  Colo.  58 475 

Biehey  Y.  East  B.  W.  Co..  141  Cal.  221 135 

Bicks,  Estate  of,  160  Cal.  450,  485 303,  527,  762 

Bidenbauffh  v.  Young,  145  Mo.  274 604 

Bieger  v.  Sehaible,  81  Neb.  33 549 

Bing,  Ex  parte,  28  Cal.  251. 733 

Beach  Y.  Caldbeck,  64  Vt.  596 771 

Bobinson  y.  Beard,  140  N.  Y.  Ill 441 

Bobinson  y.  Perry,  21  Ga.  186 444 

Rodgers  v.  Byers.  127  Cal.  628 474,  473 

Boebling's  Sons  Co.  y.  Humboldt  etc.  Co.,  112  Cal.  288 378,  379 

Boff  Y.  Duane,  27  Cal.  565 263 

Rogers  y.  Hargo,  92  Tenn.  35 76 

Bogers  y.  Bains,  100  Ky.  295 84 

Boyal  CdiL  Min.  Co.  y.  Boyal  Con.  Mines,  157  Cal.  752 445 


zzxii  Table  of  Cases  Cited. 

Ruplcy  ▼.  Welch,  23  Cfcl.  456 125 

Buthe  V.  Green  Bay  etc.  Co.,  37  Wis.  346 332 

Byer,  Estate  of,  110  Cal.  556 6 

Byerson  t.  Brown,  35  Mich.  333 127 

St.  John  T.  Roberts,  31  N.  Y.  441 341 

St.  Louis  etc.  Ry.  Co.  v.  McBride,  141  U.  S.  130 332 

Salisbury  v.  Shirley,  66  Cal.  225 442 

Salmon  ▼.  Symonds.  24  Cal.  261 610 

Sacramento  Co.  v.  Southern  Pac.  Co.,  127  Cal.  217 564 

Sanborn  t.  Superior  Court,  60  Cal.  425 331 

San  Bernardino  y.  Biverside,  135  Cal.  618 665 

Sanford,  Estate  of,  136  Ckil.  97 635,  636 

San  Francisco  y.  Straut,  84  Cal.  124 31 

San  Francisco  etc.  B.  B.  Co.  v.  Bee,  48  Cal.  398 468 

San  Jose  Gas  Co.  y.  January,  57  Cal.  614 755 

San  Pedro  Lumber  Co.  v.  Beynolds,  111  Cal.  588 290 

San  Roman  v.  Watson,  54  Tex.  454 575 

SanU  Rosa  etc.  Co.  v.  Central  St.  Ry.  Co.,  112  Cal.  436 730 

Sayin^^s  &  Loan  Society  y.  San  Francisco,  146  Cal.  673 43 

Sbarboro,  Estate  of,  70  Cal.  149 410 

Schmidt,  In  re,  65  Cal.  84 370 

Schoonoyer  y.  JBirnbaum,  148  Cal.  548 271 

Schulte  y.  Bouleyard  Gardens  Land  Co.,  164  Cal.  464 775 

Scott  y.  Thornton,  104  Tenn.  547 475 

Seabury  y.  Archur,  28  Cal.  142 31 

Sears  y.  Tuolumne  Co.,  132  Cal.  167 559 

Sewell  y.  ChrisUe,  163  Cal.  76 273 

Seymour  y.  Lewis,  13  N.  J.  Eq.  439 416 

Shailer  y.  Bumstead,  99  Mass.  119 761 

Shea  y.  Potrero  etc.  R.  R.  Co.,  44  Cal.  429 770 

Sheehy  v.  Miles,  93  Cal.  288 450 

Shells  y.  Haley,  61  Cal.  157 751 

Shipley  y.  Alexander,  3  Har.  &  J.  (Md.)  84 610 

Shipman  y.  Keys,  127  Ind.  353 643,  644 

Shirley  y.  City  of  Benicia,  118  Cal.  34C 408 

Silya  y.  CampbeU,  84  Cal.  422 11 

Silvarer  y.  Hansen,  77  Cal.  582 253 

Simson  y.  Eckstein,  22  Cal.  593 617 

Skookum  Oil  Co.  y.  Thomas,  162  Cal.  539 213,  214 

Smith  y.  Bradbury,  148  Cal.  41 378,  379 

Smith  y.  Jaccard,  20  Cal.  App.  280 695 

Smith  y.  Smith,  12  Cal.  216 371 

Smoot  y.  Checketts.  125  Pac.  (Utah),  415 524 

Snowball,  Estate  of,  157  Cal.  301 531 

Snyder  y.  Fidelity  Sav.,  Assoc.,  23  Utah,  291 78 

Southard  y.  McBrown,  63  Cal.  546 672 

South  Carolina  R.  R.  Co.  y.  Nix,  68  Ga.  572 195 

Southern  B.  &  L.  Assoc,  y.  Anniston  L.  etc.  Assoc,  101  A]a.  582. .  84 

Southern  California  Lumber  Co.  y.  Peters,  3  Cal.  App.  478 377 

Southern  Pae  Co.  y.  Von  Schmidt  Dredge  Co.,  118  Cal.  371 263 

Southern  Pac  Co.  v.  Wood,  124  Cal.  475 394 

Southern  Pac.  R.  R.  Co.  y.  Bruns,  31  Land.  Dec.  272 394,  395 

Southern  Pac  R.  Co.  y.  Southern  R.  Co,  111  Cal  227 226 

Southside  I  Co.  y.  Burson,  147  Cal.  406 135 

Spangenberg  y.  Spangenberg,  19  Cal.  App.  439 602 

Speakman  y.  Forepaugh,  44  Pa.  St.  363 450 

Spring  Valley  Water  Works  y.  Barber,  99  Cal.  36 753 

Spurgeon  y.  Santa  Ana  etc  Co.,  120  Cal.  71 136 

Stoncill  y.  Calyert,  63  N.  0.  616 609 


Tabub  of  Cases  Cited.  xxxiii 

dtondard  Brewing  Co.  ▼.  Anderson,  121  La.  935 285 

SUndley  t.  Arnow,  13  FLa.  368 332 

8tanton  t.  Stanton,  37  Vt.  411 391 

State  ▼.  District  Court,  25  Mont.  355 580 

SUte  V.  Superior  Court.  148  Cal.  56 480 

Stephens  v.  Leach,  19  Pa.  St.  265. 253 

Sterne  t.  Mariposa  Com'l.  Co.,  153  Cal.  516 492 

Stevens  t  Underhill,  67  N.  H.  68 110 

SteriiMon  ▼.  San  Joaquin  etc.  Co.,  162  Cal.  141 593 

Stewart.  In  re,  100  Cal.  246,  249 578,  579 

Stonesifer  t.  Kilbum,  122  Cal.  659. 751 

Stratton  ▼.  California  Land  Co.,  86  Cal.  364 678 

Stratton  t.  McKinnie,  62  S.  W.  (Tenn.)  640 516 

Stanb,  Appeal  of,  66  Conn.  127 553 

Stringbam  ▼.  Mutual  Life  Ins.  Co.,  44  Or.  447 715 

Stri^ett  ▼.  Franklin  etc.  Assoc,  115  Pa.  St.  273 76,  83,  85 

Sturm  T.  Boker,  150  IT.  S.  312 469 

Sulliyan  t.  Davis,  4  Cal.  291 7 

Sumner  y.  Darnell,  128  Ind.  38 496 

Swamp  Land  etc.  Co.  ▼.  Glide,  112  Cal.  90 741 

Swan  V.  Walden,  156  Cal.  195 271 

Swasey  v.  Adair,  88  Cal.  179 177 

Sweeney  ▼.  United  Underwriter's  Co.,  (Sfw  D.)  137  N.  W.  379 470 

Taney  v.  Fahnley,  126  Ind.  91 616 

Tapscott  V.  Mex.  Col.  etc.  Co.,  153  Cal.  667 468 

Tarter  v.  Spring  Oreek  Co.,  5  Cal.  398 125 

Tate  ▼.  Townsend,  61  Miss.  319 516 

Taylor,  Estate  of,  131  Cal.  182 316 

Taylor  V.  Clark,    74    Ark.    220 76,84 

Taylor  v.  Kelley,  103  Cal.   186 479 

Taylor  v.  McCowen,  154  Cal.  798 21 

Taylor  v.  Underhill,  40  Cal.  471 35 

Taylor  t.  United  States,  45  Fed.  531 732 

Tebo  V.  Bobinson,  100  N.  Y.  27 475 

Tell  V.  Gibson,  66  Osl.  247 349 

Thatcher  ▼.  Hayes,  54  Mich.  184 290 

Theller  ▼.  Such,  67  Cal.  447 278 

Thomas,  Estate  of,  147  Cal.  236 135 

Thomas  t.  Pacific  Beach  Co.,  115  Cal.  136 389,  686 

Thompson  t.  Gormer,  104  Cal.  168 284,  285 

Thornton  y.  Tnunmel,  39  Ga.  202 496 

ThraU  v.  Mead,  40  Vt.  540 891 

Thurber  ▼.  Moves,  119  Cal.  35 277 

Tieman  v.  Binns,  92  Pa.  St.  248 553 

Towle  T.  American  etc  Society,  61  Fed.  446 75 

Troutman  Co.  v.  De  Boissiere,  66  Kan.  1 126 

Trustees  of  School  v.  Smith,  88  111.  181 179 

Tucker  v.  Justices'  Court,  120  Cal.  514 329,  330 

Turner  v.  McDonald,  76  Cal.  177 450 

Tyler  v.  Beaeher,  44  Vt.  648 127 

Union  Ins.  Co.  v.  American  F.  I.  Co,  107  Cal  328 716 

United  States  V.  Boyd,   15  Pet.   187 179 

United  States  ▼.  Earhart.  4  Sawy.  245 179 

United  States  ▼.  Grimaud,  220  U.  S.  506 740 

United  States  v.  Mission  R.  Co.,  189  U.  S.  405 31 

United  States  v.  Moody,  164  Fed.  269 740 

Upsoft  T.  Noble,  35  Ohio  St.  655 318 


xxxiy  Table  of  Cases  Cited. 

Yaneo,  Estate  of,  141  Oal.  »27 646 

Vanee,  In  re,  100  Oal.  425 553 

Van  Loben  Sell  t.  Bunnell,  120  Oal.  682 389 

Van  Tine  v.  Van  Tine,  (N.  J.  Ch.)  1  L.  B.  A.  156,  15  Atl.  249. .. .  690 

Veasey  v.  Beeves,  6  Ind.  406 476 

Venner  v.  Underwood,  1  Boot,  (Conn.)  73 611 

Vent  T.  Duluth  C.  &  S.  Co.,  64  Minn.  307 470 

Vercoutere  y.  Gk>lden  State  L.  Co.,  116  Cal.  410 468,  470 

Vickrey  ▼.  Maier,  164  Cal.  384 774 

Wait  ▼.  Kern  B.  M.  Co.,  157  Cal.  21 500 

Waldeck  &  Ca  v.  Pacific  Coast  8.  S.  Co.,  2  Oal.  App.  169 763 

Walling  V  MiUer,  15  Cal.  38 672 

Walnut  Irr.  Diet.  t.  Burke,  158  Cal.  165 665 

Walsh  V.  McKeen,  75  Cal.  519 611 

Wamsley  v.  Crook,  3  Neb.  344 259 

Ward  V.  Mulford,  32  Oal.  372 30 

Warner  v.  Warner,  144  Cal.  615 553 

Warren  y.  Hopkins,  110  Cal.  606 376,  377,  649 

Washer  y.  Independent  M.  ft  D.  Co.,  142  Cal.  708 358 

Watt  ▼.  Wright,  66  Oal.  202 627 

Waverlj  etc  Assoc.  ▼.  Bock,  64  Md.  338 78,  80 

Webb  V.  Bichardson,  42  Vt.  473 254 

Webber  v.  Clarke,  74  Cal.  17 254 

Webster  v.  Norweigian  Mining  Co.,  137  Cal.  399 190,  192 

Weed  V.  Snook,  144  Cal.  439 658 

Weir  Y.  Granite  etc.  Assoc.,  56  N.  J.  £q.,  234 75,  76,  84 

Weiaser  y.  Southern  Pac.  By.  Co.,  148  Oal.  426 198 

Welch's  Will,  In  re.  78  Vt.  16 21 

Wendling  Co.  y.  Glenwood  Co.,  153  Cal.  415 616 

Wendt  y.  Boss,  33  Cal.  650 672 

West  Coast  etc.  Co.  y.  Wulff,  133  Cal.  315 672 

Western  Say.  Bank  y.  Houston,  38  Or.  377 78 

Western  Union  Tel.  Co.  y.  Hopkins,  160  Cal.  106 159 

Western  Union  Tel.  Co.  y.  Los  Angeles  Co.,  160  Cal.  124 158,  159 

Western  Union    TeL  Co.  y.  Superior  Court,  15  Cal.  App.  679....  233 

Wetherly  v.  Straus,  93  Cal.  283 646 

Weyerhaeuser  v.  Hoyt,  219  U.  S.  391 394 

Wheatley  y.  Strobe,  12  Cal.  92 421,  422 

Wheeler  y.  Chicago,  24  111.  105 710 

Wheeler  y.  Miller,  16  Cal.  124 31 

White  Y.  Dotter,  73  Ark.  130 318 

White  Y.  Smith,  189  Pa.  St.  228 127 

White  V.  Stevenson,  144  Cal.  112 616 

Whitford  v.  Leidler,  25  Hun,  (N.  Y.)  136 263 

Wickersham,  Estate  of,  153  Cal.  612 480 

Wickersham  y.  Comerford,  96  Cal.  433 548,  551,  554 

Wilcox  V.  Lattin,  93  Cal.  588 450 

Wilcoxon  y.  Beese,  63  Md.  545 575 

Wilhelm's  Appeal,  30  Pa.  St.  495 605 

Wilkinson  y.  Pettit,  47  Barb.  (N.  Y.),  234 444 

Williams,  Estate  of,  102  Cal.  70 316,  561 

Williams  y.  Bergin,  116  Cal.   60 389 

Williams  y.  Casebeer,  126  Cal.  77 349 

Williams  y.  Harrison,  19  Ala.  277 179,  180 

Williams  y.  State,  89  Ind.  570 180 

Williston  y.  Perkins,  51  Cal.  554 475 

Wilmerding,  In  re,  117  Cal.  281 110 

Wilson  Y.  Atkinsaa,  77  Oal.  492 253 


Table  of  Cases  Cited.  zxxv 

Winehester,  Estate  of,  140  Oal.  468 316,  319 

Windhaus  v.  Bootz,  92  (M.  617 271 

Wiiikley  ▼.•Hill,  6  N.  H.  391 610 

Winslow,  Estate  of,  121  Cal.  92 548,  552 

Winslow  y.  Glendale  ete.  Co.,  12  Cal.  App.  530 689,  690 

Withy  V.  Mumford,  5  Cow.  (N.  Y.)  137 443 

Wittenbrock  t.  Parker,  102  Cal.  93 339 

Wohlf ord  T.  Citizens'  Bldg.  ete.  Assoc.,  140  Ind.  662 84 

Wolff  Sc  Co.  Y.  Canadian  Pacific  B.  B.  Co.,  123  Cal.  543 619 

Wood  T.  Critchfleld,  1  Dowl.  587 538 

Wood  V.  Goodfellow,  43  Cal.  185 627 

Wood  V.  Truckee  Turnpike  Co.,  24  Cal.  475 559 

Woods  y.  Jansen,  130  Cal.  200 257 

Wooster  y.  Nevills,  73  Osl.  58 290 

Work  y.  Campbell,  164  Cal.  343 685 

Wright  V.  Carillo,  22  Cal.  604 678 

Wright  y.  Oroville  M.  Co.,  40  Cal.  27 499 

Wright  y.  Wright,  99  Mich.  170 590 

Yonng  y.  Blakeman,  153  Cal.  477 745 

Young  y.  Building  Assoc,  48  W.  Va.  512 85 

Young  y.  Downey,  145  Mo.  261 609 

Young  y.  Hicks,  92  N.  Y.  234 553 

Younger  y.  Younger,  106  Cal.  377 316 

Zellerbaek  y.  AUenberg,  99  CaL  57 290,  611 


CITATIONS. 


CALIFORNIA. 

CONSTITUTION. 

Art.  I,  iM.  7 177 

Art.  I,  Me.  11 326,  400,  568 

Art.  I,  see.  21 568 

Art.  I,  see.  22 710 

Art.  lY.  Bee  1    325 

Art.  rv,  sec  7   57 

Art.  IV,  tec.  24    567 

Art.  IV,  sec.  25  326,  400 

Art.  VI,  sec.  4 731,  732 

Art.  VI,  sec  84   732 

Art.  XI,  sec  5 326 

Art.  XI,  sec  11  324,  325 

Art.  XI,  sec   14   324,325,326 

Art.  Xin,  sec  10   754 

Art.  Xm,  sec  14 42 

Art.  XIV, 134 

Art.  XIV,  see!  1   133,  134 

Art.  XV,  sec  2 34 

Art.  XV,  see.  3  408 

Art.  XVn,  see.  3  408 

Art,  XXn,  see.  1  325 

STATUTES. 

1855,  p.  189.  Swamp  Lands    82 

1858,  p.  198.  Swamp  Lands    32,  33,  35 

1859,  p.  340.  Swamp  Lands   33,  30 

1861,  p.  355.  Swamp  Lands    33 

1861,  p.  363.    6wamp  Landa    35 

1862,  p.    76.    Toll-Bridge   557 

1862,  p.  197.    Swamp  Lands    83 

1862,  p.  540.    Water    Bights 129 

1863,  p.  523.    Swamp   Lands    33 

1863,  pp.  591-40L    Swamp  Lands 33,  36 

1867-68,  p.  507.    Swamp  Lands    33 

1869-70,  p.  881.    [Foreign  Corporations  232 

1880,  p.    21.    Eminent  Domain  233 

1880,  p.  131.    Private  Corporations   445 

1881,  pu      &    Estates  of  I>eeeased  Persons 870 

(zxxYii) 


zxxriii 


Citations. 


1885, 

1889, 

1891, 

1893. 

1897, 

1903, 

1905, 

1905, 

1905,. 

1905, 

1907, 

1907, 

1907, 

1909, 

1909, 

1909, 

1909^ 

1911, 

1911, 

1911, 

1911, 

1911, 

1911, 

1911, 


STATUTES— Continued. 

p.    95.    Water  Bightf  130 

p.    70.    Street   Opening    407 

p.  300.     County    OaTemment    • S^l 

pp.  34«,  359.    Toll  Bridge 560 

p.    96,    Private  Corporatione   445 

p.  876.    Street   Opening    706 

p.    74.    Priya<te  CorporatiouB   445 

p.  341.    Inheritance   Tax    108 

p.  535.    Pharmacy    737 

p.  631.    Eminent  Domain  233 

p.  119.    Negligence   ' 191,  567 

p.  124.    Poison    736 

p.  984.     "Cartwright"  Act    362 

p.  422.    Poison  736 

p.  593.    'K5artwTight"  Act   362 

p.  1013.    Poison    737 

p.  1040.    Street    Assessment    708 

p.  384.    Public  Officers   323 

p.  530.    Taxation    42 

p.  538.    Taxation    155 

p.  796.    Employers'  Liability    200 

p.  1106,    Poison  736 

p.  1313.    Mechanics'  Lien : 647 

(Ex.  Sess)  p.  83.    Election , 52 


CODE  OP  CnriL  PEOCEDUBE. 


8X0TI0N  PA« 

4  229 

53  13 

818 95,  99 

323  253 

^6  276 

337 95,  99,  276,  277,  388,  473 

338  276 

339 276,  473,  474,  626 

340 190,  191 

343  95,  99,  278 

351  626,  628 

861  473 

370 349,  686 

877  

191,  194,  567,  569,  570,  572,  573 
887  237 

895  536 

896  535,  536,  537 


8XCTI0N  PAOl 

397 535,  536 

413  506 

427  610 

430  349 

433 349 

434 349,  685 


442 
462 
473 
475 
542 
664 


153 
547 
295 
379 
627 
60 


566  60,  64,  65 

580 290,  611 

683  612 

631 '..177,  178 

657  428 

699  672 


ClTATIOMB. 


726  686 

773 670,  674 

774  675 

785  674 

852  162 

855 152,  153 

859  152 

880  153 

925  153 

938  5 

939 168,  539 

941b  168 

941e  168 

953a 430,  694,  695,  770 

953e  694 

956  639 

963  5 

1003  536 

1010  536 

1011  578 

1022  666 

1025  666 

1033  312 

1068  830 

1074  330 

1085  499 

1086  499 

1097 501 

1183  .  .378,  619,  521,  648,  649,  650 

1184 878 

1186  376 

1187 520,  646,  647,  648,  650 

1188 376,  377,  649 

1190 647,  649 

1191 647^  648,  649,  650 


OODE  OF  dVIL  PB0CEDX7BE— Oontiiiued. 

nonON  PAQB 

1288  

826,  227,  831,  232  233, 
234,  237,  238,  239 

1244  240 

1246  240 

1247  240 

1306  579 

1307  679 

1308  579 

1312  579 

1323 140,  141  143 

1324 140,  143 

1327  480 

1350  141 

1365 141,  316 

1411  192 

1412  192 

1415 192,193,  194 

1416 191,  192 

1464  640 

146^ 640,  641 

1468  370 

1504  612 

1582  193 

1589  193 

1660  5 

1661  2,  4 

1666 278,  576 

1698  575 

1704  312 

1856  186,  282 

1860  417 

1861  417 

1911  560 

2047  530 

2051  703 


CIVIL  CODE. 


iionoir  paox 

49  346 

182 182,  183 

139  506 

196  505,  506,  507 

204  506 


sxcnoiir  pagx 

221  314 

227 315,  316 

228 315,  316 

229  815 

230  314 


CiTATIONa 


CIVIL  CODE— GoBtinned. 


309 467,  468 

824 186,  672 

405  329 

407 232,  233 

410  329 

536 159,  160 

589 502,  503 

724  633 

779  511 

801 415,  416 

827 8 

852  633 

857  633,  634 

864  632 

1001  232,  233,  234 

1104 415,  416 

1275  767 

1313  767 

1318 87 

1340 1.19,  87 

1343  767 

1386  314 

1410  125 

1422  126 

1461  442 

1462  442 

1500 399,  619 

1559  358 

1567  186 

1578  418 


nonoN  PAOB 

1614  888 

1624  250,  588 

1625  186 

1667  362 

1671  723 

1698  9 

1708  347 

1709  347 

1917  685 

1970  

191,  192,  194,  196,  567, 

569,  570,  572,  573 

2317  245 

2334  245 

2800  342 

2806  342 

2809  340 

2888  172 

2889  172 

2924 257 

3130 616,  618,  619,  620 

3283  493 

3300  13 

3395  277 

3399  48,  49,  50 

3401  48,  49 

3402  48 

8406  687 

3439  270,  272 

3441  270 


POLITICAL  CODE. 


BECnOK  PAOS 

52  628 

325  234,  741 

1670  400,  402,  404 

1071  400,  401,  403,  405 

1724  405 

1751  404 

2618  559 

2619  559 

2713  563 

2843 562,  563 

2870  563 


SECTION  PAOB 

2872  563 

3395  408 

3440  31 

3443a  408 

3493  Va  SI 

3628  299 

3679  43 

3681  43 

3780  299 

3785  298 

3787  299 


CITATI0N8. 


xli 


SBCnON  PAOB 

3804 108,  103 

8807   299 

3819 102^  103 

3881    48 


POLITICAL  CODE— Continued. 

sionoN 

8885    

8897    


PAOl 

43 

299 

4041 558,  560,  561,  562 


SECTION 

270    .. 
288    .. 


PENAL  CODE. 


PAGE    I  BienoN 


505 
148 


1475 


PAQi 

•  730 


HiUs'  Ann.  St.,  Bee.  485 


COLORADO. 


469 


UNITED  STATES. 

Berised  Stats.,  eh.  YI,  title  32.    Mineral  Location 

9  Stats.  519.    Swamp  Lands 

14  SUts.  251.    Water  Bights 

26  SUts.  209.    Anti  Trust  Act 


653 

32 

125 

359 


EEPORTS  OF  CASES 

DETEBMINSD  IN 

THE  SUPREME  COURT 

OP  THB 

STATE  OF  CALIFORNIA. 


[S.  F.  No.  6020.    Department  Two. — September  27,  1912.] 

In  the  Matter  of  the  Estate  of  ELLEN  M.  COLTON, 

Deceased. 

Estates  or  Dxgsaskd  Persons — ^Pa&tial  Distbibtttion — Ghosi  in  Ac- 
tion IN  Litigation. — ^A  chose  in  action  belonging  to  the  estate  of 
a  deceased  person,  which  the  executors  were  endeavoring  to  en- 
force by  a  pending  action,  should  not  be  distributed  on  a  petition 
for  partial  distribution  in  opposition  to  the  wishes  of  certain  of  the 
parties  in  interest  and  of  the  executors. 

Id. — Ghoses  in  AonoN  Should  not  be  Distbibttted. — As  a  statement  of 
fact  for  the  guidance  of  courts  in  probate,  and  not  as  a  proposi- 
tion of  law,  it  is  held  that,  generally  speaking,  claims  in  litigation 
should  not  be  distributed  unless  with  the  full  assent  of  all  parties 
interested  and  under  circumstances  where  it  is  apparent  to  the  court 
that  no  embarrassment  will  result  to  the  administrators,  or  to  the 
administration,  in  the  orderly  effort  to  reduce  such  a  claim  to  judg- 
ment and  possession. 

Id. — Appeal  frou  Decree  of  Partial  Distribution — Parties  Intbb- 
ESTED  in  Estate  are  Aoorievsd. — A  party  possessing  an  interest 
in  such  estate  is  aggrieved  by  a  decree  of  partial  distribution  dis- 
tributing an  undivided  interest  in  such  a  chose  in  action  to  another 
party,  and  is  entitled  to  appeal  therefrom. 

Id. — Executors  hat  Appeal  prou  Decree. — The  executors  have  the 
light  to  appeal  from  any  order  which  is  embarrassing  to  the  due 
administration  of  the  estate,  and  may  appeal  from  such  decree  of 
partial  distribution. 

'APPEAL  from  a  decree  of  the  Superior  Court  of  Santa 
Cruz  County  partially  distributing  the  estate  of  a  deceased 
person.    Lucas  F.  Smith,  Judge. 

OLXIV.  Oftl.—l  (1) 
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The  facts  are  stated  in  the  opinion  of  the  court. 
J.  P.  Riley,  and  Charles  W.  Slack,  for  Appellants. 

Edward  C.  Harrison,  and  Maurice  E.  Harrison,  for  Re- 
spondent. 

HENSHAW,  J. — This  is  an  appeal  from  a  decree  of  partial 
distribution  given  under  the  following  circumstances.  Con- 
test having  arisen  over  the  will  of  Ellen  M.  Colton,  deceased, 
all  of  the  parties  in  interest  compounded  their  differences  and 
entered  into  a  written  agreement  which  provided  for  the  dis- 
tribution of  the  estate  "after  paying  the  debts,  if  any,  of  the 
decedent,  and  the  necessary  costs  of  administration."  Appli- 
cation for  partial  distribution  was  made  upon  behalf  of 
Helene  M.  B.  Sacher,  to  whom,  under  the  agreement  was  to 
be  distributed  one-fourth  of  the  estate.  At  the  time  of  her 
petition  for  partial  distribution  and  at  the  time  of  the  hearing 
thereof  the  necessary  costs  of  administration  of  the  estate  had 
not  been  paid  and  the  greater  part  of  the  estate  consisted  of 
a  claim  against  the  California  Safe  Deposit  and  Trust  Com- 
pany appraised  at  three  hundred  thousand  dollars  for  the 
enforcement  of  which  the  executors  had  brought  suit,  which 
suit  was  and  still  is  pending  and  undetermined.  The  appli- 
cation was  for  the  distribution  to  Helene  M.  B.  Sacher  of  one- 
fourth  of  the  claim  against  the  California  Safe  Deposit  and 
Trust  Company.  The  court  decreed  distribution  as  prayed 
for  and  from  its  decree  the  executors  and  Caroline  Colton 
Dahlgren,  to  whom,  under  the  agreement  was  to  be  distributed 
one-half  of  the  estate,  appealed. 

Upon  the  appeal  two  propositions  are  advanced :  1.  That  the 
decree  is  in-  violation  of  the  written  agreement  of  the  parties, 
who  by  their  agreement  covenanted  that  such  distribution 
should  not  be  made  until  the  necessary  costs  of  administration 
had  been  paid,  and  that  these  costs,  in  fact,  had  not  been  paid ; 
and  2.  That  in  view  of  the  condition  of  the  assets  of  the  estate 
it  was  error  for  the  court  to  decree  partial  distribution.  Upon 
both  of  these  propositions  appellants'  position  is  well  taken. 
Respondent  relies  upon  the  provisions  of  section  1661  of  the 
Code  of  Civil  Procedure  and  construes  those  provisions  as  a 
mandate  upon  the  court  to  order  distribution  when  the  condi- 
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tions  contemplated  by  the  section  are  found  to  exist.  Gen- 
erally speaking,  this  is  true,  but  it  is  quite  within  the  powers 
of  the  parties  (and  here  the  parties  were  all  the  parties  in  in- 
terest), or  for  a  single  party  to  estop  himself  by  contract  or 
conduct  from  insisting  upon  the  enforcement  of  this  rule. 
{EHate  of  Olenn,  153  Cal.  77,  [94  Pac.  230].)  The  written 
contract  of  these  parties  into  which  they  advisedly  entered  was 
that  distribution  should  be  postponed  until  the  necessary  costs 
of  administration  had  been  paid.  No  attack  is  made  upon  this 
agreement;  it  is  not  sought  to  be  avoided  upon  any  legal  or 
equitable  grounds  and  it  stands,  therefore,  as  a  binding  cove- 
nant upon  all  the  parties  to  it.  We  need  not  be  at  pains  to 
consider  the  advantages  to  be  derived  by  one  or  another  of  the 
parties  by  the  enforcement  of  the  agreement,  whether  either 
or  any  will  sustain  any  financial  detriment  or  advantage  by 
its  enforcement  or  nonenforcement.  SufSce  it,  that  the  con- 
tract is  one  within  the  power  of  the  parties  to  make,  one  by 
the  parties  advisedly  made,  and  it  is  binding  upon  the  court 
in  probate  unless  adequate  cause  be  shown  for  setting  aside 
its  provisions.  No  such  cause  is  shown.  We  have  said  that 
it  is  unnecessary  to  consider  the  advantages  or  disadvantages 
which  might  result  to  one  or  another  of  the  parties  to  this 
agreement  should  the  court  see  fit  to  enforce,  or,  as  here,  to 
disregard  its  terms.  The  contract  was  based  upon  a  sufScient 
consideration,  the  mutual  surrender  of  asserted  legal  rights, 
and  this  being  the  case,  any  party  to  it  is  entitled  to  insist 
upon  the  fulfillment  of  its  terms  regardless  of  any  question 
of  financial  gain  or  loss.  Indeed,  the  real  consideration  may 
not  be  financial  at  all.  Solely  by  way  of  illustration  it  may 
be  said  that  a  father  or  mother  might  enter  into  such  a  con- 
tract to  delay  distribution  to  the  end  of  postponing  the  time 
when  a  wayward  son  might  take  his  legacy  in  the  belief  that 
if  the  son  took  the  property  immediately  he  would  squander 
it,  and  if  possession  was  delayed  a  reformation  might  have 
intervened.  This,  as  we  say,  is  only  to  illustrate  the  innumer- 
able reasona  which  might  prompt  the  execution  of  such  a  con- 
tract as  this,  aside  from  reasons  purely  of  financial  gain,  but 
whatever  the  reasons  may  have  been,  we  repeat,  no  cause  hav- 
ing been  shown  why  the  contract  should  not  be  observed,  the 
parties  to  it  were  entitled  to  insist  upon  its  terms. 


4  Estate  op  Colton.  [164  C&L 

As  little  doubt  may  be  entertained  upon  the  second  proposi- 
tion.   What  the  court  has  done  without  adequate  or  any  caiure 
therefor  shown  (excepting  perhaps  the  belief  entertained  by 
the  court  that  it  was  acting  under  compulsion  of  section  1661 
of  the  Code  of  Civil  Procedure),  is  to  distribute  an  indivisible 
chose  in  action,  a  chose  in  action  actually  in  litigation,  a  claim 
in  suit  which  could  not  from  its  very  nature  be  divided  with- 
out great  embarrassment  to  the  executors  in  the  due  conduct 
of  that  litigation.    Indeed,  it  may  be  said,  not,  of  course,  as 
a  proposition  of  law,  but  as  a  statement  of  fact  for  the  guid- 
ance of  courts  in  probate  that,  generally  speaking,  claims  in 
litigation  should  not  be  distributed  unless  with  the  full  assent 
of  all  the  parties  interested  and  under  circumstances  where  it 
is  apparent  to  the  court  that  no  embarrassment  will  result  to 
the  administrators,  or  to  the  administration,  in  the  orderly 
effort  to  reduce  such  a  claim  to  judgment  and  possession. 
{In  re  Kittson,  45  Minn.  197,   [48  N.  W.  419] ;  Murff  v. 
Frazier,  41  Miss.  408.)     By  this  court  it  has  been  said  that 
when  an  estate  is  in  the  condition  here  shown  it  is  not  ready 
for  distribution,  our  language  being:  "If  the  assets  are  merely 
claimed  to  exist,  and  the  right  to  them  is  involved  in  litiga- 
tion, either  by  an  action  brought  by  the  executor  or  adminis- 
trator to  recover  them  for  the  estate,  or  by  an  action  against 
the  executor  or  administrator  to  recover  them  from  the  estate, 
then  the  estate  is  not  ready  for  distribution.    The  very  ex- 
istence of  the  property  as  assets  is  uncertain,  and  contingent 
upon  the  determination  of  the  suits.*'     (Estaie  of  Ricaud,  57 
Cal.  421.)     Such  was  the  precise  situation  here  presented  and 
the  distribution  was  made  under  the  opposition  of  other  par- 
ties in  interest  and  the  opposition,  of  the  executors. 

The  right  of  Caroline  Colton  Dahlgren,  as  a  party  ag- 
grieved, to  appeal,  is  beyond  question.  She  not  only  possessed 
rights  under  the  contract  which  were  injuriously  affected  by 
the  decree,  but  she  possessed  an  interest  in  the  estate  wh;ch, 
for  the  reasons  indicated,  were  liable  to  suffer  detriment  be- 
cause of  the  decree.  The  test  laid  down  in  Adams  v.  Woods, 
8  Cal.  306,  **  Would  the  party  have  had  the  thing  if  the  erro- 
neous judgment  had  not  been  given  f  If  the  answer  be  yea, 
then  the  person  is  the  party  aggrieved,'*  however  satisfactory 
to  the  case  then  under  consideration,  by  no  means  affords  a 
complete  definition  of  the  phrase  ''party  aggrieved,"  nor  has 
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it  ever  in  this  state  been  held  to  afford  sueh  a  complete  defi- 
nition. Under  our  decisions  any  person  having  an  interest 
recognized  by  law  in  the  subject  matter  of  the  judgment, 
which  interest  is  injuriously  affected  by  the  judgment,  is  a 
party  agg^eved  and  entitled  to  be  heard  upon  appeal.  As  to 
the  appeal  of  the  executors  there  can  be  no  doubt  of  their 
right  to  appeal  from  any  order  which  is  embarrassing  to  the 
due  administration  of  the  estate.  (Code  Civ.  Proc,  sees.  938, 
963,  1660;  Estate  of  Kelley,  63  Cal.  106;  Estate  of  Ryer,  110 
Cal.  556,  [42  Pao.  1082] ;  Estate  of  Heydenfeldt,  117  Cal.  551, 
[47  Pac.  713].)  That  a  decree  made  under  these  circum- 
stances is  so  embarrassing  has  already  been  declared. 
The  decree  appealed  from  is  therefore  reversed. 

Melvin,  J.,  and  Lorigan,  J.,  concurred. 

Hearing  in  Bank  denied. 

In  denying  the  hearing  in  Bank  the  court  in  Bank  rendered 
the  following  opinion  on  October  26,  1912 : 

THE  COURT. — In  this  case  the  discussion  in  the  opinion 
in  Department  Two  relating  to  the  first  proposition  advanced 
by  the  appellant — ^namely,  that  the  decree  is  in  violation  of 
the  written  agreement  of  the  parties,  is  withdrawn.  The  court 
18  satisfied  with  the  discussion  and  decision  upon  the  second 
proposition  and  that  the  case  was  properly  reversed  upon  the 
grounds  therein  stated. 

Petition  for  rehearing  is  denied. 
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[Sac.  No.  1944.    Department  Two. — September  27,  1912.] 

VICTORIA   ALDEN,    AppeUant,   v.    C.    B.   MAYFIELD, 

Respondent. 

[Sae.  No.  1940.    Department  Two.— September  27,  1912.] 

VICTORIA  ALDEN,  Respondent,  v.  C.  E.  MAYFIELD, 

Appellant. 

liA^NDLOBD  AND  TUTANT— OBAL  WAIYKB  BT  AOBNT  OF  NOTICB  TO  iNCRKASl 

Bent. — After  the  service  on  a  tenant  from  month  to  month  of  a 
written  notice  of  an  increase  of  rent,  an  agent  of  the  landlord, 
having  the  actual  or  ostensible  power  so  to  do,  may  waive  the 
increase  by  a  parol  agreement  with  the  tenant,  and  the  landlord  is 
bound  by  the  waiver. 

Id. — Notice  to  Quit — ^Waiver  or  NonoB  bt  Agknt  or  IiAndlobd— 
Bbtocation  or  Agent's  Authobitt — Acts  Gonstitutino  Waives 
Unknown  to  Landlobd. — Such  a  tenant,  after  the  service  on  him 
of  a  formal  notice  to  quit  and  surrender  possession  of  the  leased 
premises,  cannot  justify  his  subsequent  withholding  of  the  possession 
because  of  an  asserted  waiver  of  the  notice  to  quit  by  an  agent  of 
the  landlord,  if  he  knew  at  the  time  of  the  performance  of  the  acts 
claimed  to  constitute  the  waiver,  that  the  agent's  authority  in  the 
matter  had  been  revoked,  and  the  performance  of  such  acts  were 
unknown  to  the  landlord. 

Id. — Tenancy  raou  Month  to  Month — Intebfebencb  With  Tenancy 
— ^Loss  or  Pbofits. — A  tenant  under  a  tenancy  from  month  to 
month  is  as  much  entitled  to  damages  for  an  illegal  interference 
with  his  tenancy  as  is  any  other  tenant,  and  in  proper  cases  dam- 
ages may  be  predicated  upon  a  loss  of  prospective  profits. 

Id. — Appeal — ^Ebbonboxts  Conclusions  or  Law — ^Dibection  to  Entbb 
Pbopeb  Judgment  upon  Findings — ^Unattacked  Findings  Shown 
Ebboneous  in  Difpebent  Appeal. — Ordinarily  where  an  appeal 
presents  a  case  where  the  findings  are  unattached  and  are  sufficient 
to  support  a  judgment  in  favor  of  the  appellant,  but  the  conclu- 
sions of  kiw  are  erroneously  drawn  from  the  findings,  the  appellate 
court  will  reverse  the  judgment,  with  directions  to  the  lower  court 
to  enter  a  correct  judgment  upon  the  findings.  It  will  refuse,  how- 
ever, to  do  so,  in  any  case  where  such  a  direction  would  be  to  coun- 
tenance a  grave  injustice,  and  refuses  to  do  so  in  the  appeal  in 
question,  as  it  is  shown,  by  another  appeal  in  the  same  case,  that 
a  controlling  finding  is  unsupported  by  the  evidence. 
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APPEALS  from  a  judgment  of  the  Superior  Court  of 
Solano  County  and  from  an  order  refusing  a  new  trial.  A. 
J.  Buckles,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  U.  Goodman,  for  Plaintiff,  appellant  in  No.  1944  and 
respondent  in  No.  1940. 

T.  T.  C.  Gregory,  for  Defendant,  respondent  in  No.  1944 
and  appellant  in  No.  1940. 

HENSHAW,  J. — Plaintiff  sued  in  ejectment  to  recover 
possession  of  certain  property,  which  possession  was  with- 
held by  defendant  after  service  upon  him  of  thirty  days' 
notice  to  quit.  In  separate  counts  and  causes  of  action 
plaintiff  sought  to  recover,  besides  the  possession  of  the  prop- 
erty, damages  for  its  detention  and  the  value  of  the  rents 
and  profits.  {Sullivan  v.  Davis,  4  Cal.  291;  Johnson  v. 
Visher,  96  Cal.  310,  [31  Pac.  106].) 

The  admitted  facts  are  that  Victoria  Alden,  plaintiff,  was 
the  owner  of  a  store  in  Suisun  which  the  defendant  had 
been  occupjdng  under  a  tenancy  from  month  to  month,  pay- 
ing therefor  a  rental  of  sixty-five  dollars  a  month.  In 
June,  1908,  there  was  served  upon  the  defendant  a  notice  of 
an  increase  of  rent  from  sixty-five  dollars  a  month  to  one 
hundred  dollars  a  month.  This  increase  in  rent  was  never 
paid  by  defendant,  but  defendant  continued  in  possession, 
paying  sixty-five  dollars  a  month  and  contending  that  the 
notice  of  an  increase  of  rent  was  waived  by  R.  C.  Haile, 
agent  of  the  plaintiff,  duly  authorized  to  make  such  waiver. 
Haile  resided  in  Suisun,  Mrs.  Alden,  his  mother,  resided  in 
Oakland,  and  Haile  managed  her  property.  By  direction  to 
Haile  the  rent  was  to  be  deposited  each  month  in  a  local 
bank  to  the  credit  of  plaintiff.  In  the  latter  part  of  March, 
1910,  Mrs.  Alden  was  at  her  bank  in  Suisun  and  discovered 
that  the  defendant  had  been  paying  not  one  hundred  dollars 
a  month  but  sixty-five  dollars  a  month.  She  sought  and  had 
an  interview  with  him  at  the  bank,  in  which  interview  she 
demanded  the  payment  of  the  back  rent.  Defendant  re- 
fused to  acknowledge  the  indebtedness  saying  that  her  son 
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Richard  had  declared  that  the  rent  should  remain  without 
increase.  Mrs.  Alden  then  informed  him  that  Mr.  Haile  had 
no  authority  to  reduce  the  rent,  and  upon  the  defendant's 
offer  to  pay  one  hundred  dollars  a  month  if  he  could  secure 
a  lease  for  a  term  of  years,  Mrs.  Alden  answered  that  she 
declined  to  have  anything  further  to  do  with  him  and  would 
not  let  him  remain  longer  in  possession  of  the  property  un- 
der any  circumstances.  Mrs.  Alden  then  immediately  con- 
sulted her  attorney,  and  upon  May  2,  1910,  served  upon 
defendant  a  formal  notice  to  quit  and  surrender  possession 
upon  the  last  day  of  May,  1910.  (Civ.  Code,  sec.  827.) 
The  complaint  alleged  that  the  defendant  "refused  on  the 
1st  day  of  June,  1910,  to  deliver  up  said  possession  of  the 
said  premises  to  said  plaintiff  and  continues  in  possession 
of  same  without  the  consent  and  against  the  will  and  wish 
of  plaintiff;  that  said  defendant  now  withholds  the  posses- 
sion of  said  premises  from  the  said  plaintiff.''  This  alle- 
gation is  not  denied  by  the  answer.  But  notwithstanding 
his  failure  to  deny,  defendant  undertakes  to  plead  a  waiver 
of  the  notice  to  quit  and  does  so  by  averring  that  under  the 
terms  of  the  lease  he  was  to  deposit  the  rental  upon  the  first 
of  each  and  every  month  in  a  local  bank  to  the  credit  of 
plaintiff;  that  all  sums  paid  as  rental  have  been  so  depos- 
ited ;  that  on  or  about  June  1,  1910,  and  on  or  about  the  first 
of  each  succeeding  month  defendant  has  deposited  a  like 
sum  in  like  manner;  that  ''R.  C.  Haile,  agent  of  plaintiff 
as  aforesaid,  is  duly  authorized  to  draw  from  the  bank  any 
money  on  deposit  there  to  the  credit  of  plaintiff;  that  said 
R.  G.  Haile  knew  that  the  notice  to  quit  had  been  served  as 
therein  alleged  ever  since  on  or  about  April  12,  1910,  and 
with  full  knowledge  of  the  breach  thereof  and  that  defend- 
ant was  in  possession  of  the  said  premises  contrary  to  the 
said  notice,  accepted  the  said  sum  deposited  as  the  rent  for 
June  and  with  full  knowledge  thereof  has  accepted  a  like 
sum  on  or  about  the  1st  of  each  and  every  succeeding  month. 
Appeal  No.  1944.  The  foregoing  outlines  the  important 
issues  presented  upon  this  appeal,  which  is  taken  by  the 
plaintiff  from  the  judgment  and  from  the  order  denying  her 
motion  for  a  new  trial.  The  court's  findings  were  in  favor 
of  the  defendant  as  to  the  agency  of  Haile  and  his  waiver 
of  the  increase  in  rent  to  one  hundred  dollars  a  month, 
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which  waa  to  go  into  eflfect  upon  the  thirty-first  day  of  July, 
1908,  The  waiver  it  is  found  waa  an  oral  waiver.  Upon 
the  waiver  of  the  notice  to  quit  and  surrender  possession, 
the  findings  follow  the  allegations  of  the  answer. 

Appellant  attacks  these  findings  as  being  unsupported. 
The  first  to  invite  consideration  are  those  which  find  that 
Haile,  the  duly  authorized  agent  of  plaintiff,  waived  the  in- 
crease of  rent  from  sixty-five  dollars  to  one  hundred  dollars 
a  month.  Without  reviewing  the  evidence  it  is  enough  to 
say  that  there  is  su£Bcient  to  establish  the  agency  and  the 
power  of  Haile  to  make  this  waiver.  It  is  true  that  the 
notification  was  in  writing  and  that  the  waiver  was  by  parol 
agreement.  (Civ.  Code,  sec.  1698.)  But  it  sufficiently  ap- 
pears from  the  unconditional  acceptance  by  the  agent  of  the 
lesser  amount  of  rent  that  the  oral  agreement  became  exe- 
cuted and  therefore  binding.  It  is  argued  that  Mrs.  Alden 
knew  nothing  of  this  purported  waiver,  and  this  is  doubt- 
less true.  Yet  she  had  clothed  her  son  as  her  agent,  actual 
or  ostensible,  with  sufficient  power  to  make  the  waiver,  and 
she  is  bound  by  his  conduct  in  so  doing.  True  it  is,  also, 
that  Haile,  who  at  the  trial  was  dead,  had  denied  by  verified 
answer  that  he  had  ever  agreed  to  such  a  waiver.  True  it  is 
that  in  other  respects  the  evidence  upon  the  matter  is 
sharply  conflicting,  but,  as  has  been  said,  there  is  sufficient 
to  support  the  finding  of  the  court  in  this  regard. 

The  same,  however,  cannot  be  said  of  the  finding  of  the 
waiver  of  the  notice  to  quit.  All  the  facts  and  all  the  cir- 
cumstances demonstrate  that  there  was  no  waiver  and  that 
the  defendant  never  honestly  believed  that  there  was  a 
waiver.  Those  facts  and  circumstances  are  the  following: 
He  knew,  and  so  testifies,  that  in  March,  1910,  Mrs.  Alden 
insisted  upon  the  payment  of  the  back  rent  and  refused  to 
accept  his  explanation  that  her  son  had  waived  it,  then  tell- 
ing him  in  terms  that  her  son  had  no  authority  so  to  do. 
He  knew,  and  so  testifies,  that  because  of  this  difference  and 
of  other  grievances  which  Mrs.  Alden  entertained  against 
him,  she  refused  and  to  him  declared  that  she  refused  to 
allow  him  longer  to  occupy  her  premises  upon  any  terms. 
He  knew  that  the  notice  to  quit  was  thereafter  promptly 
served  upon  him.  He  knew  who  Mrs.  Alden 's  attorney  waa 
and  consulted  that  attorney,  seeking  a  way  out  of  his  diffi- 
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culties,  and  was  by  this  attorney  informed  that  he,  the  at- 
torney, had  sole  charge  of  the  matter  and  that  Haile  had 
nothing  further  to  do  with  the  property.  He  was  by  this 
attorney  informed  that  the  notice  to  quit  would  be  enforced 
and  that  he  would  be  expected  to  deliver  possession  upon 
the  first  day  of  June  following.  In  his  answer  he  even  ad- 
mits that  he  was  withholding  possession  without  the  consent 
and  against  the  will  of  the  plaintiff,  but  seeks  to  justify  that 
holding  because  of  an  asserted  waiver  by  the  agent  of  plain- 
tiff. And  in  what  did  that  waiver  consist!  His  tenancy 
terminated  with  the  beginning  of  June  1st.  Yet  upon  June 
1st  he  deposits  with  the  bank  not  even  the  one  hundred  dol- 
lars a  month  rental  insisted  upon  by  Mrs.  Alden,  but  sixty- 
five  dollars.  He  did  this  without  notice  to  Mrs.  Alden,  to  her 
attorney,  or  to  Haile.  This  action  in  ejectment  was  begun 
the  day  after.  Nothing  could  more  clearly  evince  a  refusal 
to  waive  the  terms  of  the  notice,  or  a  refusal  to  accept  rent, 
than  the  commencement  of  this  action,  and  yet  it  is  con- 
tended and  found,  because  this  amount  was  thus  slipped 
into  the  bank  and  by  the  bank  placed  to  the  credit  of  the 
'  plaintiff,  that  she  had  waived  her  right  to  enforce  the  ter- 
mination of  the  tenancy.  To  this  point  the  contention  is  so 
preposterous  as  not  to  merit  discussion.  But  it  is  said  that 
the  tenant  continued  month  by  month  so  to  deposit  the 
sixty-five  dollars,  and  that  Haile  must  have  known  of  this, 
and  that  therefore  Haile 's  acceptance  and  use  of  the  money 
constitutes  the  waiver,  though  admittedly  Haile 's  principal, 
the  plaintiff  herein,  knew  nothing  about  it.  The  diflSculty 
with  this  argument  is  that  the  defendant  was  informed  be- 
fore the  deposit  of  money,  both  by  the  principal  and  by  her 
attorney,  that  Haile  no  longer  had  anything  to  do  with  the 
matter,  and  we  repeat  that  defendant's  endeavor  under 
those  circumstances  to  re-establish  the  relationship  of  ten- 
ancy with  the  landlord  who  had  repudiated  him  and  termi- 
nated the  tenancy  was  but  a  shallow  bit  of  subterfuge  and 
trickery.  In  this  connection  it  should  be  added  that  doubt- 
less on  the  theory  that  Haile 's  agency  and  his  power  to  waive 
the  terms  of  the  notice  to  quit  had  been  established,  the 
court  improperly  refused  to  allow  plaintiff  to  testify  that 
only  at  the  trial  had  she  for  the  first  time  discovered  that 
defendant  had  so  deposited  the  money,  that  such  deposits 


Sept.  1912.]  Alden  v.  Matfield.  11 

were  without  her  authority  and  that  she  instructed  the 
bank  to  return  them.  Still  further  in  this  connection  it  is 
to  be  noted  that  the  defendant  does  not  deny,  as  it  was  in- 
eumbent  upon  him  to  deny,  the  allegation  that  he  was  hold- 
ing  over  against  the  will  and  consent  of  the  plaintiff.  This 
he  admits  and  the  admission  under  the  circumstances  is  a 
pregnant  one.  It  amounts  to  an  admission  that  he  knew 
there  was  no  waiver  and  no  continuation  of  the  tenancy  so 
far  as  plaintiff  was  concerned.  The  testimony  as  to  the 
receipt  of  the  rents  amounts  to  no  more  than  this.  The 
plaintiff  owned  other  pieces  of  property  and  had  other  ten- 
ants thereon.  One  and  all  they  were  instructed  to  deposit 
their  rents  when  due  to  her  credit  in  the  local  bank.  The 
local  bank  received  these  deposits  and  credited  them  to  the 
account  of  plaintiff.  Not  having  received  poisitive  instruc- 
tions from  the  plaintiff  to  "the  contrary,  they  received  the 
deposits  made  by  defendant  on  and  after  June  1st,  entered 
them  in  a  bank-book  and  credited  them  to  the  account  of 
plaintiff.  It  does  not  appear  except  inferentially,  and  be- 
cause of  the  fact  that  Haile  had  possession  of  the  bank-book 
from  time  to  time,  that  even  Haile  knew  that  defendant  was 
depositing  moneys  for  rent,  and  it  certainly  does  not  appear 
that  Haile  ever  knew  that  defendant  was  claiming  that  he 
(Haile)  had  assented  to  a  continuation  of  the  tenancy  and 
to  a  waiver  of  the  notice  to  quit.  The  unconditional  accept- 
ance by  a  landlord  of  moneys  as  rent,  which  rent  has  ac- 
crued after  the  time  the  tenant  should  have  surrendered  pos- 
session, will  constitute  strong  evidence  of  the  landlord's 
waiver  of  his  notice  to  quit.  (18  Am.  &  Eng.  Ency.  of 
Law  p.  402.)  But  waiver  always  rests  upon  intent.  Waiver 
is  the  intentional  relinquishment  of  a  known  right  after 
knowledge  of  the  facts.  {Silva  v.  Campbell,  84  Cal.  422, 
[24  Pac.  316].)  Therefore  the  evidence,  so  far  from  estab- 
lishing a  waiver,  with  all  that  a  waiver  implies — a  meeting 
of  minds  and  the  intentional  forbearance  to  enforce  a  right 
—clearly  establishes  that  there  was  no  waiver,  but  only  an 
effort  by  defendant  surreptitiously  to  do  something  which 
might  in  some  way  advantage  him  and  enable  him  the  longer 
to  hold  possession.  This  is  made  manifest  from  the  fact 
that  defendant  was  not  prepared  to  leave  the  building,  had 
no  other  location  or  store  in  which  to  move  his  goods,  and 
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was  desirous  of  remaining  where  he  was  until  he  could  se- 
cure other  accommodations.  The  finding  in  this  respect 
being  unsupported  it  follows  that  the  judgment  and  order 
appealed  from  should  be  reversed  and  the  cause  remanded 
for  a  new  trial.    And  it  is  ordered  accordingly. 

Appeal  No.  1940.  Besides  answering  plaintiff's  com- 
plaint, defendant  cross-complained  and  presented  as  grounds 
of  cross-complaint  the  disturbance  of  his  quiet  possession 
and  the  injury  to  his  business  occasioned  by  the  acts  of 
Haile,  agent  of  plaintiff,  while  defendant  was  occupying  the 
premises  as  the  tenant  of  plaintiff.  In  particular  the  cross- 
complaint  charged  that: 

**  Within  the  last  year,  and  both  before  and  after  June  1, 
1910,  the  said  B.  C.  Haile,  agent  as  aforesaid,  entered  the 
said  premises  and  threatened  to  immediately  remove  defend- 
ant and  his  said  stock  of  merchandise  from  the  premises. 
Said  B.  C.  Haile  on  all  of  these  occasions  told  the  defendant 
that  he  owed  many  thousands  of  dollars  back  rent  and  re- 
quested its  payment,  and  demanded  possession  of  the  prem- 
ises on  behalf  of  plaintiff  and  as  her  agent  and  said  that 
the  said  plaintiff  was  entitled  to  the  possession  thereof. 
The  said  B.  C.  Haile,  agent  as  aforesaid,  on  all  of  these 
many  occasions  talked  in  a  loud  and  threatening  manner. 
On  one  of  the  said  occasions  it  was  necessary  for  the  defend- 
ant to  eject  the  said  Haile  from  the  said  premises  on  account 
of  the  great  disturbance  he  was  creating.'* 

The  court  found  in  accordance  with  the  allegation  last 
above  quoted  and  further  found  that  **the  quiet  enjoyment 
and  possession  of  defendant  was  molested  and  disturbed  to 
such  an  extent  that  he  concluded  to  sell  and  did  sell  his  said 
stock  at  a  great  sacrifice  and  at  more  than  $3,127.59  below 
its  real  worth  and  cost  and  suffered  a  loss  thereby  includ- 
ing prospective  benefits  of  more  than  $7,691.22."  Further 
findings  of  the  court  are  identical  with  those  just  considered 
in  the  previous  appeal,  and  are  to  the  effect  that  the  ten- 
ancy was  continued  after  June  1st,  through  the  waiver  of 
the  notice  to  quit.  The  court's  unexplained  conclusion  of 
law  from  these  findings  is  that  the  plaintiff  take  nothing 
by  his  cross-complaint,  and  judgment  upon  the  cross-com- 
plaint was  entered  accordingly.  From  that  judgment  cross- 
complainant    and    defendant    Mayfield    appeals    upon    the 
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judgment-roll  alone,  and  urges,  with  justice,  that  the  tenant 
under  a  tenancj  from  month  to  month  is  as  much  entitled  to 
damages  for  an  illegal  interference  with  his  tenancy  as  is 
any  other  tenant.  This  is  true.  (Heilbron  v.  Centerville 
d  Kingsburg  Irr.  Ditch  Co.,  76  Cal.  8,  [17  Pac.  932] ;  Dwyer 
V.  CarroU,  86  Cal.  298,  [24  Pac.  1015] ;  McDowell  v.  Hyman, 
117  Cal.  67,  [46  Pac.  984].)  And  in  proper  cases  damages 
may  be  predicated  upon  a  loss  of  prospective  profit.  {Lam- 
beri  v.  Haskdl,  80  Cal.  611,  t22  Pac.  327] :  Civ.  Code,  sec. 
3300;  Hawthorne  v.  Siegsl,  88  Cal.  159,  [22  Am.  St.  Rep. 
291,  24  Pac.  1114].}  Appellant  next  contends  upon  the 
authority  of  such  cases  as  Overacre  v.  Blake,  82  Cal.  77,  [22 
Pac.  979],  that  this  appeal  presents  a  case  where  the  find- 
ings are  unattacked  and  are  sufScient  to  support  a  judgment 
in  his  favor,  but  that  the  conclusions  of  law  are  erro- 
neously drawn  from  the  findings,  that  since  the  findings  es- 
tablish that  the  judgment  should  be  in  his  favor,  this  court 
will  reverse  the  judgment  upon  appeal,  with  directions  to 
the  court  below  to  enter  a  correct  judgment  upon  the  find- 
ings. In  many  cases,  indeed  it  may  be  said  that  ordinarily, 
such  would  be  the  ruling  and  direction  of  this  eourt.  But 
not  so  here,  nor  in  any  case  where  to  do  so  would  be  to  coun- 
tenance a  grave  injustice.  In  this  case,  as  in  the  preceding 
appeal,  the  whole  superstructure  rests  upon  the  finding  of 
the  continuation  of  defendant's  tenancy  after  June  1st. 
That  finding,  as  we  have  said  and  discussed,  is  unsupported, 
and  upon  direct  appeal  the  case  in  which  that  finding  has 
been  made  has  been  reversed.  To  grant  appellant's  request 
in  the  present  instance  would  be  to  countenance  a  judgment 
based  upon  this  unsupported  finding  and  cast  the  plaintiff 
in  damages  in  the  sum  of  over  seven  thousand  dollars,  for 
no  dollar  of  which  the  record  shows  her  justly  liable.  Un- 
der the  plenary  powers  vested  in  this  court  by  section  53 
of  the  Code  of  Civil  Procedure,  it  will  order  a  judgment  only 
in  a  proper  case  and  order  a  new  trial  where  the  action 
seems  to  demand  it.  Certainly  this  is  such  an  occasion. 
For,  in  addition  to  what  has  already  been  said,  the  allega- 
tion of  the  cross-complaint  and  the  finding  of  the  court 
thereon  still  further  negative  the  idea  that  Haile  could  have 
waived  or  could  have  believed  that  he  had  waived  the  no- 
tice to  quit,  or  could  in  any  other  way  have  recognized  the 
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continuance  of  the  tenancy,  since  the  finding  is  that  before" 
and  after  June  1st  he  was  repeatedly  threatening  to  remove 
defendant  and  his  stock  of  merchandise  from  the  premises 
and  demanding  possession  of  the  premises — conduct  abso- 
lutely foreign  to  any  notion  of  a  waiver  and  a  renewal  of 
tenancy. 

Wherefore  the  judgment  here  appealed  from  is  reversed 
and  the  cause  remanded  for  a  new  triaL 

Melvin,  J.,  and  Lorigan,  J.,  concurred. 

Hearing  in  Bank  denied. 


[8.  F.  No.  6079.    Department  Two. — September  tft,  1M2.] 

In  the  Matter  of  the  Estate  of  CATHERINE  DONNEL- 
LAN,  Deceased.  JANE  TRACY  (a  sister  of  said  De- 
ceased), MARY  RILEY,  KATIE  RILEY,  and  ANNIE 
SHERIDAN  (nieces  of  said  Deceased),  and  JAMES 
RILEY  and  THOMAS  RILEY  (nephews  of  said  De- 
ceased), Appellants;  THOMAS  REILLY  (Riley),  (a 
brother  of  said  Deceased),  and  MARY  SMITH  (a  niece 
of  said  Deceased),  and  HARRY  A.  BYRNES,  Execu- 
tor of  the  last  will  of  said  Deceased,  Respondents. 

WUiL — Construction  of  Latent  Ambiguity — ^M^snomkr  of  Bbnefigi- 
ASY — Extrinsio  Evidencs  to  Rbmoyx  Ambiguity. — The  testatrix, 
a  native  of  Ireland,  and  who  had  eome  to  San  Francisco  about 
fifty-five  years  before  her  death  there,  by  her  wiU  devised  one- 
fourth  of  the  residue  of  her  estate  "to  my  niece  Mary,  a  resident 
of  New  York,  said  Mary  being  the  daughter  of  my  deceased  sister 
Mary,  the  name  of  my  niece  Mary  I  do  not  know  as  I  understand 
she  is  now  married,  nor  am  I  sure  of  niece  Mary's  maiden  name, 
as  her  mother,  my  sister  Mary,  was  twice  married,  but  I  believe 
my  niece's  maiden  name  was  Mary  Donohoe."  At  the  time  the 
testatrix  left  Ireland  she  had  a  sister  Mary,  who  remained  there. 
This  sister,  by  her  first  marriage,  had  two  daughters,  Annie  and 
Mary.  After  the  death  of  her  first  husband  she  married  a  man 
named  Donohoe.  The  daughter  Mary  married  a  man  by  the  name 
of  Smith,  and  continued  to  reside  in  Ireland,  and  had  never  been 
in  the  United  States.    The  other  daughter,  AnniCi  married  a  man 
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hj  the  name  of  Sberidan,  came  to  the  United  States  about  twenty- 
i&Te  j^sTB  a,gOf  and  at  the  date  of  the  will  lived  and  still  lives  in 
Brook] jn,  New  York.  The  testatrix  left  Ireland  before  either  of 
the  daughters  of  her  sister  Mary  was  bom,  never  saw  either  of  them, 
and,  being  unable  to  write,  never  personally  wrote  to  either  of 
them.  Held,  that  the  will  .disclosed  a  latent  ambiguity  and  uncer- 
tainty as  to  the  person  whom  the  testatrix  intended  to  indicate  by 
•Qch  provision,  to  explain  which  extrinsic  evidence  was  admissible, 
and  that  such  evidence  showed  that  the  person  intended  to  be  desig- 
nated as  beneficiary  was  the  testatrix's  niece  Annie,  who  was  a  resi- 
dent of  New  York. 

Id. — AppucAnoN  OF  Facts  to  Lanouaoe  or  Will — Constbugtion  a 
Question  of  Law. — ^Wherever  doubt  arises  as  to  the  meaning  of  a 
win,  such  doubt  is  resolved  by  construction,  and  that  construction 
it  one  of  law — it  is  an  application  of  legal  rules  governing  con- 
struction either  to  the  will  alone  or  to  properly  admitted  fiicts  to 
explain  what  the  testator  meant  by  the  doubtful  language.  In 
those  eases  where  extrinsic  evidence  is  permissible,  there  may  be  a 
conflict  in  the  evidence  itself,  in  which  case  the  determination  of 
the  conflict  results  in  a  pure  finding  of  fact.  The  facts  thus  found 
are  still  to  be  applied  to  the  written  directions  of  the  will  for  the 
latter's  construction,  and  that  construction  still  remains  a  construc- 
tion of  law. 

Ii>. — CJoNiTjcT  IN  Extrinsic  Evidence — Gonsteugtion  of  Will  in  Peo- 
BATE  OouET  SUBJECT  TO  Beview  ON  APPEAL. — In  such  cases,  where 
the  evidence  of  the  facts  is  in  conflict,  the  findings  of  facts  by 
the  jury  or  trial  court  will  not  be  disturbed  on  appeal.  But  the 
application  to  the  will  itself  of  the  facts  found,  admitted  or  estab- 
lished without  conflict,  presents  a  question  of  legal  construction, 
which  is  purely  a  question  of  law,  and  the  construction  of  the  court 
in  probate  is  subject  to  review  on  appeal  to  determine  whether  or 
not  a  wrong  construction  at  law  has  been  reached. 

Id. — ^LiMmD  Purpose  of  Extrinsic  Evidence. — In  all  cases  where 
extrinsic  evidence  is  admissible  to  aid  in  expounding  the  will,  the 
evidence  is  limited  to  the  single  purpose  of  explaining  and  inter- 
preting the  language  of  the  will,  and  is  never  permitted  to  show  a 
different  intent  or  a  different  object  from  that  disclosed  (though 
perhaps  obscurely)  by  the  language  of  the  will  itself. 

Id. — CLASSES  or  Wills  Presenting  Latent  Ambiguities. — Broadly 
speaking,  there  are  two  classes  of  wills  presenting  latent  ambigu- 
ities, for  the  removal  of  which  resort  to  extrinsic  evidence  is  per- 
missible. The  one  class  is  where  there  are  two  or  more  persons 
or  things  exactly  measuring  up  to  the  description  and  conditions  of 
the  will,  the  other  class  is  where  no  person  or  thing  exactly  answers 
the  declarations  and  descriptions  of  the  will,  bnt  where  two  or 
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more  persons  or  things  in  part,  though  imperfectlji  do  so  answer. 
The  will  in  question  belongs  to  this  latter  class. 

Id. — Pbefebknce  not  Given  to  Name  Over  Description. — In  resolving 
such  latent  ambiguity  there  is  no  rule  of  construction  which  pre- 
fers a  name  to  a  description. 

Id. — Evidence — ^Hearsay — Contents  of  Letters. — The  testimony  of 
a  witness  as  to  the  contents  of  a  letter,  without  proof  either  of  the 
destruction  of  the  letter  or  that  the  witness  had  ever  read  it,  is 
inadmissible  hearsay;  so,  also,  is  the  declaration  of  a  witness  as 
to  the  contents  of  letters,  whose  destruction  was  not  proved,  which 
the  witness  had  never  read,  and  the  contents  of  which  he  was  tes- 
tifying to  upon  statements  of  those  contents  made  to  him  by  an- 
.other. 

APPEAL  from  a  decree  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco,  distributing  the  estate  of  a 
deceased  person.    J.  V.  Coflfey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

tVm.  S.  McKnight,  for  Mary  Riley  et  al.,  Appellants. 

Cullinan  &  Hickey,  for  estate  of  Jane  Tracy,  deceased, 
Appellant. 

T.  E.  K.  Cormac,  for  Thomas  Reilly  et  al.,  Respondents. 

John  C.  Quinlan,  for  executor,  Respondent 

HENSHAW,  J. — Catherine  Donnellan  died  testate  in  the 
city  and  county  of  San  Francisco,  and  her  will  was  there 
probated.     The  tenth  clause  of  her  will  is  as  follows: 

**The  one-fourth  of  the  rest  and  residue  of  my  property 
I  will  devise  and  bequeath  to  my  niece  Mary,  a  resident  of 
New  York,  said  Mary  being  the  daughter  of  my  deceased  sis- 
ter Mary,  the  name  of  my  niece  Mary  I  do  not  know  as  I 
understand  she  is  now  married,  nor  am  I  sure  of  niece 
Mary's  maiden  name,  as  her  mother,  my  sister  Mary,  was 
twice  married,  but  I  believe  my  niece's  maiden  name  was 
Mary  Donohoe." 

Upon  petition  for  distribution  Annie  Sheridan,  appellant 
herein,  and  Mary  Smith,  respondent  herein,  each  claimed 
distribution  as  the  person  meant  in  the  paragraph  above 
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quoted*  The  court's  decree  favored  Mary  Smith.  As  has 
been  said,  Anoie  Sheridan  appeals,  and  so  also  do  certain 
heirs  at  law,  who  insist  that  the  latent  ambiguity  disclosed 
to  exist  in  paragraph  10  has  not  been  removed  by  extrinsic 
evidence;  wherefore  the  bequest  faila  and  the  property  de- 
scends to  them  as  heirs  at  law. 

The  evidence  showed  that  Catherine  Donnellan,  born 
Catherine  Riley,  the  testatrix,  came  to  San  Francisco  from 
Ireland  about  fifty-five  years  ago,  and  there  died,  after  the 
death  of  her  husband  without  issue.  At  the  time  she  left 
Ireland  she  had  a  sister  Mary  who  remained  in  Ireland. 
This  sister,  by  her  marriage  to  Michael  Cook,  had  two 
daughters,  Annie  and  Mary.  After  the  death  of  Cook  she 
married  John  Donohoe.  The  daughter  Mary  married  a  man 
by  the  name  of  Smith,  and  lives  in  Ireland  with  the  testa- 
trix's brother  Thomas  Riley.  Mary  has  never  been  in  th€ 
United  States.  The  other  daughter,  Annie,  married  a  man 
by  the  name  of  Sheridan,  came  to  the  United  States  about 
twenty-five  years  ago,  and  at  the  date  of  the  will  lived  and  still 
lives  in  Brooklyn,  state  of  New  York.  The  testatrix  left 
Ireland  before  either  of  the  daughters  of  her  sister  Mary 
was  born,  never  saw  either  of  the  daughters,  and,  being  un- 
able to  write,  never  personally  wrote  to  either  of  them. 
This  statement  discloses  the  latent  ambiguity  and  uncer- 
tainty as  to  the  person  whom  the  testatrix  intended  to  indi- 
cate by  the  tenth  paragraph  of  her  will.  Both  Mary  and 
Annie  were  her  nieces,  both  were  the  daughters  of  her  sis- 
ter Mary,  and  both  were  the  stepdaughters  of  Jqhn  Donohoe, 
the  second  husband  of  testatrix's  sister.  If  the  testatrix  in- 
tended the  niece  Mary,  then  there  is  a  grave  error  in  de- 
scription, for  the  niece  Mary  was  never  a  '^  resident  of  New 
York."  If  the  testatrix  meant  to  designate  the  niece  who 
was  a  resident  of  New  York,  then  that  niece  was  Annie  and 
not  Mary. 

lExtrinsic  evidence  was  taken,  as  was  proper,  to  explain 
this  latent  ambiguity,  and  that  evidence  was  this:  In  May, 
1909,  testatrix  gave  instructions  to  her  attorney  to  draw 
her  will.  This  he  did,  and  was  a  witness  to  it.  The  testa- 
trix told  her  attorney  that  she  had  a  sister  named  Mary  who 
had  a  daughter  named  Mary;  that  she  did  not  know  where 
the  daughter  was;  she  thought  she  was  in  New  York;  she 
GLxrv.  ou.— a 
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did  not  know  what  her  name  was.  "In  fact,*'  concludes 
Mr.  Quinlan  in  his  testimony,  **  everything  that  she  told  me 
about  Mary  I  included  in  the  description  as  she  gave  it  to 
me  and  put  it  in  the  will  as  closely  as  I  could  adhere  to  her 
general  statements  to  me.''  Still  further  the  testatrix  ex- 
plained to  her  attorney  that  she  would  not  make  provision 
so  that  another  branch  of  her  family  "the  Boston  Rileys** 
would  take  the  share  allotted  to  the  niece  in  the  event  that 
Mary  could  not  be  found,  because  "she  had  made  inquiries 
from  the  Biley  family  in  Boston  as  to  the  whereabouts  of 
this  party,  and  that  they  had  refused  to  give  her  informa- 
tion, and  she  thought  that  if  they  were  interested  in  this 
portion  of  the  estate  that  they  would  not  make  any  endeavor 
to  find  or  locate  this  person."  The  further  testimony  was 
that  Annie  was  the  elder  sister,  Mary  the  younger.  Thomas 
Biley,  a  nephew  of  the  deceased,  living  in  Boston,  Massa- 
chusetts, testified  that  he  received  a  letter  from  the  testatrix 
in  her  lifetime,  which  letter  was  appended  to  the  deposi- 
tion, and  in  which  the  following  inquiry  was  made,  "Let 
me  know  about  my  sister  Mary's  daughter";  that  he  had 
written  to  Catherine  Donnellan  in  answer  to  this  letter,  and 
in  so  writing  wrote  about  the  niece  Annie  Sheridan,  who 
was  the  only  niece  of  Catherine  Donnellan  who  ever  lived 
in  New  York.  Annie  Sheridan  deposes  that  her  father  died 
when  she  was  about  six  years  of  age,  and  at  that  time  the 
testatrix,  living  in  San  Francisco,  wanted  her,  Annie,  to 
come  to  San  Francisco  to  live  with  testatrix;  that  she, 
Annie,  had  been  called  Mary  when  she  first  came  to  Amer- 
ica, and  had  been  so  called  by  Margaret  Riley,  an  aunt  by 
marriage  at  Boston,  where  she,  Annie  Sheridan,  first  lived. 
Over  objection  and  exception  the  court  admitted  in  evi- 
dence from  the  deposition  of  Mary  Smith  the  following:  "I 
remember  my  mother  getting  a  letter  from  the  decedent 
over  twenty  years  ago,  in  which  she  asked  my  mother  to 
send  me  out  to  her  home  in  California,  as  the  decedent  stated 
that  all  her  family  were  dead."  And  also  the  following 
from  tho  deposition  of  Thadeus  Doyle:  "Mary  Biley,  the 
deceased  (mother  of  Annie  Sheridan  and  Mary  Smith),  told 
me  several  times  that  her  sister  Catherine  (the  testatrix) 
was  married  to  a  man  named  Donnellan,  and  that  she  re- 
ceived letters  from  America,  and  that  Catherine  Donnellan 
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wanted  Mary  Eiley's  daughter,  the  present  Mary  Smith,  to 
be  sent  to  her  in  America."  This  is  in  substance  all  of  the 
extrinsic  evidence  given  to  relieve  from  the  latent  ambiguity 
and  to  aid  in  the  construction  of  the  will.  It  will  be  noted 
that  it  presents  absolutely  no  conflict. 

It  is  a  fundamental  and  indisputable  proposition  that 
wherever  doubt  arises  as  to  the  meaning  of  a  will,  such 
doubt  is  resolved  by  construction  and  that  construction  is 
one  of  law, — it  is  an  application  of  legal  rules  governing 
construction  either  to  the  will  alone  or  to  properly  admitted 
facts  to  explain  what  the  testator  meant  by  the  doubtful 
language.  In  those  cases  where  extrinsic  evidence  is  per- 
missible there  may  be  a  conflict  in  the  extrinsic  evidence 
itself,  in  which  case  the  determination  of  that  conflict  results 
in  a  finding  of  pure  fact.  But  when  the  facts  are  thus  found, 
those  facts  do  not  solve  the  difficulty.  They  still  are  to  be 
applied  to  the  written  directions  of  the  will  for  the  latter 's 
construction,  and  that  construction  still  remains  a  construe-  ■ 
tion  at  law.'  In  such  cases  where  the  evidence  of  the  facts  / 
is  in  conflict,  it  is  permissible  for  the  court  or  for  the  jury, 
to  find  the  facts  and  those  findings,  under  firmly  established 
principles,  will  not  here  be  disturbed.  But  the  application 
to  the  will  itself  of  the  facts  found,  admitted  or  established, 
presents  a  question  of  legal  construction,  which  is  as  purely 
a  question  of  law  as  is  a  construction  of  the  will  without  resort 
to  extrinsic  evidence.  Therefore,  if  the  facts  have  been  found 
by  the  court  upon  conflicting  evidence,  this  court,  accepting  the 
findings,  will  still  review  th<d  construction  of  the  court  in  pro-  ! 
bate  and  determine  whether  or  no  a  wrong  construction  at  law  \ 
has  been  reached.  If  the  facts  are  admitted,  or  established  \ 
without  conflict,  the  justness  of  the  application  which  the  court  1 
made  of  those  facts  in  its  construction  will  equally,  as  a  legal  ' 
proposition,  be  the  subject  of  review^^gain,  it  is  fundamental 
that  in  all  cases  where  extrinsic  evicfence  is  admissible  to  aid  in 
expounding  the  will,  the  evidence  is  limited  to  this  single  pur- 
pose. It  is  considered,  for  the  purpose  of  explaining  and  in- 
terpreting the  language  of  the  will,  and  is  never  permitted  to 
show  a  different  intent  or  a  different  object  from  that  disclosed 
(though  perhaps  obscurely)  by  the  language  of  the  will  itself. 
(6  Wigmore  on  Evidence  pp.  2472-4.)  So  it  is  declared  by 
section  1340  of  the  Civil  Code:  ''When,  applying  a  will,  it 
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is  found  that  there  is  an  imperfect  description,  or  that  no 
person  or  property  exactly  answers  the  description,  mistakes 
and  omissions  must  be  corrected,  if  the  error  appears  from 
the  context  of  the  will  or  from  extrinsic  evidence;  but  evi- 
dence of  the  declarations  of  the  testator  as  to  his  intentions 
cannot  be  received." 

Broadly  speaking,  there  are  two  classes  of  wills  presenting 
latent  ambiguities,  for  the  removal  of  which  ambiguities  re- 
sort to  extrinsic  evidence  is  permissible.  The  one  class  is 
where  there  are  two  or  more  persons  or  things  exactly  meas- 
uring up  to  the  description  and  conditions  of  the  will,  as  ''to 
my  niece,  daughter  of  my  sister  Jane,  residing  in  Alameda 
County,"  when  there  are  two  or  more  nieces,  daughters  of 
his  sister  Jane  so  residing;  or  a  devise  ''of  my  ranch  in  Ala- 
meda County"  when  the  testator  owns  two  or  more  ranches 
in  that  county.  The  other  class  is  where  no  person  or  thing 
exactly  answers  the  declarations  and  descriptions  of  the  will, 
but  where  two  or  more  persons  or  things  in  part  though  im- 
perfectly do  80  answer.  To  this  latter  class  belongs  the  case 
under  consideration.  The  very  apparent  distinction  between 
the  two  classes  is  this,  that  in  the  first  class  resort  is  had  to 
extrinsic  evidence  to  determine  the  person  or  thing  upon 
whom  or  which  the  language  of  the  will  is  to  operate.  That 
person  or  thing  once  being  determined,  as  matter  of  law,  the 
construction  follows  so  much  as  matter  of  course  that  the 
legal  aspect  of  it  is  sometimes  regarded  as  negligible.  And 
thus  in  some  cases  it  is  said  that  under  circumstances  such 
as  this,  the  court's  or  the  jury's  determination  of  the  intent  of 
the  testator  is  one  of  fact.  Logically  this  is  not  true,  for 
always  must  the  intent  of  the  testator  be  determined  by  the 
will  itself  and  that  determination  is  a  conclusion  of  law.  But 
the  person  or  thing  which  is  the  matter  in  doubt  being  de- 
cided upon  as  matter  of  fact,  the  application  of  the  intent 
of  the  will  that  that  person  should  receive  the  property,  or 
that  the  property  should  go  to  such  a  person,  presents  ab- 
solutely no  difficulty.  For  that  reason,  as  has  been  said,  the 
fact  that  there  still  remains  to  the  court  the  duty  of  con- 
struing the  will  in  this  particular  is  sometimes  lost  sight 
of.  Thus  a  will  gives  a  legacy  "to  my  niece,  daughter  of  my 
sister  Jane,  in  San  Francisco."  It  is  disclosed  that  the 
testator  has  a  sister  Jane  who  lives  in  San  Francisco,  and 
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who  had  two  nieces.  Extrinsic  evidence  is  admitted  to  show 
that  at  the  time  of  the  making  of  the  will  the  sister  Jane 
had  but  one  daughter,  that  the  testator  knew  this  niece^  that 
before  the  birth  of  the  second  niece  he  departed  from  the 
state,  was  never  thereafter  in  communication  with  his  sister, 
and  did  not  know  of  the  existence  of  the  second  niece.  Here 
the  finding  of  fact  would  clearly  be  that  the  testator  had  in 
mind  the  elder  niece.  This  finding  at  once  removes  the  only 
difficulty  in  the  way  of  construction;  but,  nevertheless, 
legally  and  logically,  no  matter  how  simple  may  be  the  con- 
struction which  follows,  there  is  the  necessity  of  con- 
struction in  the  declaration  by  the  court  that  the  testator  by 
his  will  did  bequeath  a  legacy  to  the  elder  niece. 

Much  more  apparent  is  this  legal  construction  in  the 
second  class  of  cases  where  errors  in  description  or  designa- 
tion are  found,  so  that,  however  the  will  may  be  construed, 
the  construction  results  in  rejecting  some  part  of  such  desig- 
nation or  description.  Here,  manifestly,  the  construction  is 
one  of  law,  because  it  necessarily  results  in  striking  from  a 
written  instrument  some  words  or  phrases  contained  therein 
as  being  erromeous  and  not  expressing  the  true  meaning  and 
intent  of  the  testator.  To  these  propositions,  which  we  think 
to  be  very  plain,  it  is  unnecessary  to  do  more  than  cite  Taylor 
V.  McCowen,  154  Cal.  798,  [99  Pac.  351] ;  Estate  of  Dominici, 
151  Cal.  181,  [90  Pac.  448] ;  McKeough's  Estate  v.  McKeough, 
69  Vt.  41,  [37  Atl.  275] ;  In  re  WeUh's  Will,  78  Vt.  16, 
[61  Atl.  145] ;  2  Underhill's  Law  of  Wills,  sec.  909  et  seq.; 
2  Woemer's  American  Law  of  Administration,  p.  893;  Wig- 
ram  on  Wills  (O'Hara's  ed.)  142;  Charter  v.  Charter,  7  H. 
L.  364;  Hiscocks  v.  Hiscocks,  5  M.  &.  W.  332. 

In  the  case  before  us  the  court  is  called  upon  to  do  this 
precise  thing.  It  becomes  its  duty  to  declare  either  that  the 
use  of  "Mary"  as  the  name  of  the  devisee  was  error,  or  that 
the  use  of  the  phrase  ''a  resident  of  New  York"  is  erroneous 
description,  and  should  therefore  be  rejected;  or,  finally,  to 
declare  that  the  doubt  raised  by  the  latent  ambiguity  cannot 
be  resolved  and  the  devise  or  bequest  must  lapse.  If  the 
name  is  rejected  as  error,  then  the  devise  or  bequest  is  a 
perfectly  clear  and  intelligible  one — *'to  my  niece,  a  resi- 
dent of  New  York,  said  niece  being  the  daughter  of  my  d^ 
ceased  sister  Mary."    If  the  description  be  rejected,  the 
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deviae  or  bequest  becomes  equally  dear  and  intelligible  and 
is  "to  my  niece  Mary,  said  Mary  being  the  daughter  of  my 
deceased  sister  Mary."  As  has  been  said,  the  evidence  was 
without  conflict,  and  the  court  by  its  construction  adopted 
the  theory  that  the  name  controlled  and  that  the  descrip- 
tion was  erroneous  and  should  therefore  be  rejected.  But 
if,  as  respondent  implies,  the  court  adopted  the  maxim 
*^ Veritas  nominis  toUii  errorem  demonstrationist*  as  con- 
trolling, and  th'e  declaration  of  Bedfield  that  ''where  per- 
sons are  correctly  named,  any  amount  of  false  description 
will  be  rejected  as  surplusage,  and  even  a  great  degree  of 
certainty  will  not  induce  a  court  to  give  the  devise  of  a  person 
named  to  one  described  but  not  named,"  (Redfield,  3d  ed., 
404),  it  unduly  extended  the  application  of  the  maxim  and 
the  meaning  of  the  text-writer.  There  is  no  rule  in  the  con- 
struction of  wills  which  prefers  a  name  to  a  description.  The 
matter  is  clearly  expounded  in  Theobald  on  Wills,  p.  268. 
He  says: 

"Sometimes  a  correct  name  is  given  coupled  with  an  er- 
roneous description.  There  is  a  person  of  that  name  but  no 
one  to  whom  the  description  applies.  The  person  of  that 
name  takes.    'Veritas  nominis  tollit  errorem  demonstrationis,' 

"On  the  other  hand  if  there  is  no  one  who  answers  to  the 
name  but  there  is  a  person  who  answers  to  the  description 
the  latter  may  take  'Nihil  facit  error  nominis  cum  de  corpora 
constat,  * 

"There  is  more  diflSculty  where  a  person  is  indicated  by 
name  and  description  and  there  is  no  one  who  answers  both 
name  and  description,  but  there  is  some  one  who  answers 
the  name  and  some  one  who  answers  the  description. 

"For  the  purpose  of  ascertaining  whether  there  is  a  de- 
scription which  is  not  consistent  with  the  name  the  whole 
will  must  be  looked  at.  .  .  .  In  these  cases  the  person  in- 
tended must  be  ascertained  by  a  consideration  of  all  the 
circumstances  of  the  case.  It  has  been  said  that  'there  are 
more  instances  in  which  the  demonstration  prevailed  than 
in  which  the  name  prevailed.'  "  (See,  also,  1  Jarman  on 
Wills,  6th  ed.  pp.  379  and  381;  Abbott's  Trial  Evidence,  p. 
176;  Drake  v.  Drake,  8  H.  L.  Cas.  172.)  Thus  if  a  testator 
should  give  a  devise  "to  my  nephew  John,  who  is  and  for 
many  years  has  been  a  member  of  my  family/'  and  it  should 
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prove  that  his  nephew  James  and  not  John  had  been  such 
inmate,  it  would  be  ridiculous  to  allow  the  name  to  prevail 
over  the  description.  In  every  case  the  court  seeks  to  ar- 
rive at  the  testator's  intent,  and  the  application  of  general 
rales  are  but  aids,  and  sometimes  but  feeble  aids,  to  that 
endeavor.  ^,^^ 

What,  then,  fairly  appears  by  the  uncontradicted  evidence  j 
in  this  caset  First,  that  the  testatrix  knew  that  she  had  one 
niece,  the  daughter  of  her  sister  Mary.  Nothing  in  the  evi- 
dence from  the  beginning  to  the  end  points  to  knowledge 
upon  her  part  of  the  existence  of  more  than  one  such  niece. 
Seeond,  she  thought  this  niece's  name  was  Mary,  but  she 
knew  that  the  niece  whom  she  had  in  mind  had  come  to 
America  and  was  living  in  New  York.  She  even  wrote  to 
her  Boston  relatives  to  learn  the  exact  whereabouts  of  this 
niece  whom  she  knew  had  come  to  America.  All  of  the  evi- 
dence of  her  inquiries  concerning  the  whereabouts  of  this 
niece,  her  refusal  to  will  over  to  the  Boston  Rileys  the  share 
bequeathed  to  the  niece  in  case  the  niece  should  not  be  found, 
points  irresistibly  to  the  conclusion  that  she  had  in  mind  the 
niece  who  was  in  America.  All  of  this  evidence  is  absolutely 
unexplainable  upon  the  theory  that  the  niece  she  meant  was 
the  one  who  was  living  with  her  mother  in  Ireland  and  who 
had  never  left  her  home.  Still  less  possible  is  it  to  explain 
the  theory  that  Mary  was  meant,  if  credit  be  given  to  the 
hearsay  evidence  admitted  by  the  court;  for  whatever  else 
that  evidence  shows,  it  establishes  knowledge  upon  the  part 
of  the  testatrix  that  Mary  was  not  and  had  not  been  in 
America,  because  she  desired  Mary  to  come  to  America. 
Again  it  appears  affirmatively  that  the  testatrix  did  know 
that  her  niece  was  in  America  and  (bearing  in  mind  that 
she  knew  of  the  existence  of  but  one  niece)  it  further  appears 
that  she  wrote  to  the  Boston  Rileys  to  learn  the  exact  where- 
abouts of  the  niece  in  America.  Balancing  then  the  proba- 
bilities of  error,  and  considering  that  Mary  was  the  mother's 
name,  and  the  name  which  it  would  not  be  unlikely  her 
daughter  would  bear,  it  appears  to  us  that  the  inference  that 
the  niece  in  America,  the  one  ''resident  in  New  York"  was 
intended  is  overwhelming,  and  that  the  error  was  an  error 
in  name  and  not  in  description.  Rejecting  from  the  con- 
sideration the  evidence  above  quoted,  which  without  question 
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was  improperly  admitted,  and  the  inference  becomes  well 
nig^h  irresistible.  Treating  for  a  moment  the  evidence  im- 
properly admitted.  The  first  is  the  declaration  of  the  niece 
Mary  as  follows:  '*!  remember  my  mother  getting  a  letter 
from  the  decedent  over  twenty  years  ago,  in  which  she  asked 
my  mother  to  send  me  out  to  her  home  in  California,  as  the 
decedent  stated  that  all  her  family  were  dead."  The  wit- 
ness purported  to  give  the  contents  of  a  written  instrument 
— a  letter — ^without  proof  either  of  the  destruction  of  the 
letter  or  that  the  deponent  had  ever  herself  read  the  letter. 
The  second  is  the  declaration  of  Thadeus  Doyle,  also  as  to 
the  contents  of  letters,  whose  destruction  was  not  proved, 
which  Doyle  never  asserts  that  he  read,  and  the  contents  of 
which  he  was  testifying  to  upon  statements  of  those  contents 
made  to  him  by  another.  Here  was  hearsay  upon  hearsay, 
and  it  needs  no  citation  of  authority  to  support  the  state- 
ment that  such  evidence  was  inadmissible. 

Finally,  it  should  be  added,  as  to  the  appeal  of  those  con- 
tending that  the  devise  lapses  because  the  ambiguity  is  not 
removed  by  parol  evidence,  that  what  this  court  has  already 
said  is  a  declaration  that  the  extrinsic  evidence  is  sufficiently 
explicit  to  solve  the  ambiguity  and  points  to  the  niece  Annie 
as  the  one  meant  by  the  testatrix. 

Therefore  the  appeal  is  sustained,  and  in  the  indicated  par- 
ticulars the  decree  is  reversed  with  directions  to  the  trial 
court  that  if  there  be  no  other  or  further  evidence  presented 
upon  the  rehearing  of  the  matter,  section  10  of  the  will  shall 
be  construed  to  apply  to  and  to  mean  the  niece  Annie. 

Lorigan,  J.,  and  Melvin,  J.,  concurred. 


[8.  F.  No.  5441.    In  Bank.— October  1,  1912.] 

EDWARD    H.    PORESTIER,    Appellant,    v.    FRANK 

JOHNSON  et  al.,  Respondents. 

Navigable  Waters — Fly*s  Bay  —  Finding  —  Evidence. — The  finding 
that  the  body  of  water  commonly  known  as  "Fly's  Bay,"  the  same 
being  a  portion  of,  and  opening  into  and  connected  with  the  Napa 
fiiveri  is  navigable  water,  is  held  supported  by  the  evidence. 
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ID.--C0NTBOL  or  Natiqable  Waters — Tide  Lands — ^Limitations  ok 
State's  Powkb  of  Disposition — Title  Subject  to  Public  Trust. 
80  f^r  as  maj  be  necessary  for  the  regulation  of  interstate  and 
foreign  eommeree,  the  United  States  has  the  paramount  right  to 
control  the  navigable  waters  within  the  several  states.  The  state 
can  make  no  disposition  of  the  soil  beneath,  or  allow  any  inter- 
ference with  the  navigable  waters,  that  will  impair  this  right  and 
power  of  the  United  States.  The  title  to  the  soil  beneath  such 
waters,  including  all  that  is  covered  with  water  at  ordinary  high 
tide,  as  well  as  that  lying  below  low  tide,  belongs  to  the  states  by 
▼irtne  of  their  sovereignty,  and  is  held  in  trust  for  the  people 
of  the  elate,  that  they  may  enjoy  the  navigation  of  the  waters, 
carry  on  commerce  over  them,  and  have  the  liberty  of  fishing  thereon 
freed  from  the  obstruction  or  interference  of  private  parties.  This 
tmst  devolving  upon  the  state  for  the  public,  and  which  can  only 
be  discharged  by  the  management  and  control  of  property  in  which 
the  public  has  an  interest,  cannot  be  relinquished  by  a  transfer 
of  the  property.  The  control  of  the  state  for  the  purposes  of  the 
trust  can  never  be  lost,  except  as  to  such  'parcels  as  are  used  in 
promoting  the  interests  of  the  public  therein,  or  can  be  disposed 
of  without  any  substantial  impairment  of  the  public  interest  in 
the  lands  and  waters  remaining. 

Id.— Sale  of  Tide  Lands  Subject  to  Publio  Easement  in  Navigable 
Waters.— Sections  8440  to  3493%  inclusive  of  the  Political  Code 
authorizing  the  sale  of  swamp  lands,  salt  marsh,  and  tide  lands,  con- 
ceding that  they  authorize  the  sale  of  the  soil  covered  by  water 
at  ordinary  high  tide,  do  not  authorize  a  sale  which  destroys  or 
vacates  the  dedication  of  the  water  to  the  public  uses  of  navigation 
and  fishery,  or  which  vests  in  the  grantee  the  right  to  prevent  the 
public  use  and  convert  both  land  and  water  to  his  own  private 
use  aud  possession.  Such  sections  only  design  to  dispose  of  tide 
lands  subject  to  the  public  easements  in  any  navigable  waters  in- 
cluded within  the  tracts  disposed  of. 

Idl^-Constitutional  Limitations  on  Power  of  State  to  Sell  Tide 
Lands — Construction  of  Patent. — The  provisions  of  section  2 
of  article  XY  of  the  constitution  of  1879,  that  no  person  possessing 
tidal  lands  of  a  b&7;  estuary,  or  other  navigable  water,  whether 
the  possession  be  lawful  or  unlawful,  can  be  permitted  to  obstruct 
the  free  navigation  thereof,  are  mandatory  and  prohibitory,  and 
operate  as  a  limitation  upon  the  power  of  the  legislature  in  the 
matter  of  the  disposition  of  tide  lands,  and  are  to  be  considered  as 
incorporated  in  any  grant  or  patent  of  such  lands  the  same  as 
if  inserted  therein,  and  to  qualify  it  so  that  the  estate  granted 
is  limited  to  the  permitted  uses.  The  result  is  that  a  grantee  of 
such  lands  may  claim  the  portions  of  the  lands  purchased  which 
are  not  capable  of  navigation,  but  that  he  must  leave  the  navigable 
waters  open  for  public  use. 
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Id.^-Gode  Provisions  Similar  to  Pskvious  Statutes — Pbxsumption 
OF  SiMiLABiTT  OF  PURPOSE  AND  Mraning. — It  18  to  be  presnmed 
that  the  legislatute  intended  the  proviBions  of  the  Political  Code 
respecting  the  disposition  of  tide  lands,  which  did  not  substantially 
depart  from  the  statutory  provisions  previously  existing,  to  have 
substantially  the  same  purpose,  object,  and  meaning. 

Id, — Grant  of  Tide  Land-^Noninclusion  of  Navigable  Waters  not 
Determined. — The  action  of  the  surveyor-general  in  receiving  the 
application,  approving  the  survey  and  preparing  the  patent  for  tide 
lands,  or  of  the  governor  in  executing  it,  cannot  be  oonsidered  as 
a  determination  by  the  state  that  the  land  does  not  include  any 
navigable  water,  or  as  a  destruction  or  discontinuance  of  the  public 
easement  therein,  or  as  an  exercise  of  the  functions  of  the  state 
concerning  the  control  of  navigable  waters. 

Id. — Grantee  of  Tide  Lands  cannot  Reclaim  so  as  to  Interfere 
With  Navigation — Existence  of  Navigable  Waters  an  Open 
Question  of  Fact — Defendant  may  Set  Up  Rights  of  Naviga- 
tion.— Conceding  that  the  title  to  the  soil  passes  when  tide  land  is 
purchased  from  the  state,  under  the  code,  the  question  whether  it 
includes  within  its  bounds  any  navigable  waters,  and  the  extent  of 
such  navigable  waters,  are  not  determined  by  the  sale,  but  remain 
open  for  further  adjustment  between  the  purchaser  and  the  state, 
and  the  sale  does  not  vest  in  the  purchaser  the  right  to  erect  recla- 
mation works  which  may  materially  interfere  with  the  navigation 
of  such  waters.  And  the  question  whether  or  not  there  is  such 
navigable  water  over  such  land  must  in  the  mean  time  remain  open 
as  a  question  of  fact,  and  its  existence  may  be  shown  by  any  citizen 
in  defense  of  an  action  to  prevent  his  exercise  of  the  public  right 
of  navigation  secured  to  him  by  section  2  of  article  XV  of  the 
constitution. 

Id. — Power  of  State  to  Control  Navigable  Waters — Nonezercisb 
OF  Power  bt  United  States. — In  the  absence  of  the  exercise  by 
the  United  States  of  its  power  to  control  navigable  waters  and 
adjust  harbor  lines  for  the  purpose  of  regulating  interstate  and 
foreign  commerce,  the  state  has  control  and  management  of  such 
waters,  and  its  mandates  upon  the  subject  are  binding  upon  all 
persons. 

Id. — Actions  bt  Grantee  of  Tide  Lands — Judgment  Upholding  De- 
fendant's Bight  of  Navigation — Title  of  Soil  not  in  Issue — 
Immaterial  Finding — Appeal. — In  an  action  by  a  grantee  of  tide 
land  to  enjoin  trespasses  thereon,  a  judgment  in  favor  of  the  de- 
fendants, merely  securing  to  them  the  exercise  of  the  public  rights 
existing  in  navigable  waters,  based  upon  findings  that  the  land  in 
question  is  covered  by  navigable  waters  and  that  the  defendants  are 
citizens,  is  not  an  adjudication  against  the  plaintiff's  title  to  the 
soil  of  the  property  granted,  notwithstanding  such  title  was  tech- 
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nicftUy  pat  in  issne  by  the  pleadings,  and  the  court  found  thereon 
adTenelj  to  the  plaintiff.  Such  isene  and  the  finding  thereon  were 
immateria],  and  the  finding,  although  erroneous,  is  not  binding  on 
the  plaintiff,  and  does  not  warrant  a  reversal  of  the  judgment. 
In. — ^DxnNDANT  MAT  8et  Up  Bight  to  Navioablb  Waters — ^Pbivatb 
IKJUBT  NOT  EssBNTiAL. — ^A  person  against  whom  an  aetion  is  begun 
to  enjoin  him  from  using  navigable  waters^  or  other  pubUe  way, 
may  defend  by  asserting  his  publie  right  to  do  so.  He  need  not, 
in  saeh  a  ease,  show  private  injury  either  to  person  or  property. 

I]».*-HnNTiNG  Wild  Gamx  an  Incident  to  Bight  of  Navigation. — 
The  hunting  of  wild  game,  although  not  designated  by  the  author- 
ities as  an  object  for  the  protection  and  promotion  of  which  the 
state  holds  title  to  and  dominion  over  the  tide  lands  and  navigable 
waters,  nevertheless  is  a  privilege  which  is  incidental  to  the  public 
right  of  navigation;  and  any  persons,  having  the  right  of  naviga- 
tion over  such  waters,  may  exercise  that  right  at  will  as  a  publie 
right,  and  if,  in  doing  so,  they  find  game  birds  thereon,  they  may, 
during  the  lawful  season,  shoot  and  take  them. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
Conntj  and  from  an  order  refusing  a  new  trial.  Henry  C. 
Gksf  ord,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Bell,  Straus  &  Atwood,  and  Frank  Y.  Bell,  for  Appellant. 

Raymond  Benjamin,  and  Frank  L.  Coombs,  for  Respond- 
ents. 

SHAW,  J. — ^Appeals  taken  from  the  judgment  and  from 
an  order  denying  a  new  trial  in  an  action  to  enjoin  trespasses 
upon  and  injuries  to  land  alleged  to  belong  to  the  plaintiff. 

The  plaintiff  claims  ownership  in  fee  of  302  acres  of  land 
which  at  ordinary  high  tide  is  covered  with  water  and  is 
known  as  ''Fly's  Bay.''  The  defendants  are  residents  and 
citizens  of  the  state.  They  deny  that  the  plaintiff  is  the 
owner  of  the  land,  but  do  not  claim  ownership  in  them- 
selves. Their  sole  affirmative  claim  is  that  as  citizens  of  the 
state  they  have  the  right  to  go  upon  the  premises  for  the 
purposes  of  hunting,  fishing,  and  navigation.  They  assert 
that  Fly's  Bay  is  a  side  channel  of  the  Napa  River  and  is  a 
navigable  stream  or  channel  and  as  such  belongs  to  the  pub- 
lie, so  far  as  may  be  necessary  for  the  purposes  stated.    The 
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plaintiff  claims  title  from  the  state  of  California,  under  a 
sale  of  the  land  as  tide  land  made  by  the  state  to  him  on 
January  15,  1906.  The  action  was  begun  on  January  26, 
1906.  Afterward,  on  March  4,  1907,  in  pursuance  of  said 
sale,  a  patent  was  issued  to  him  by  the  state. 

The  court  below  found  that  the  plaintiff  is  not  the  owner 
or  entitled  to  the  possession  of  the  premises;  that  they  be- 
long to  the  state  of  California;  that  the  ** so-called  property 
.  .  .  consists  of  a  navigable  bay  commonly  known  as  *  Ply's 
Bay,'  which  said  bay  is  a  portion  of  and  opens  into  and  at 
its  northern  and  southern  boundaries  is  connected  with  the 
Napa  River  .  .  .  one  of  the  navigable  streams  within  the 
county  of  Napa;"  and  that  at  mean  tide  the  whole  of  the 
premises  is  a  large  body  of  navigable  water  which  for  many 
years  has  been  and  now  is  used  by  vessels  of  small  burden 
for  purposes  of  navigation.  Judgment  was  thereupon  given 
that  each  defendant  is  entitled  to  the  privileges,  use,  posses- 
sion, and  enjoyment  of  the  waters  of  Fly's  Bay  for  naviga- 
tion, for  fishing,  and  for  hunting  wild  game  thereon,  and 
that  plaintiff  take  nothing  by  his  action. 

The  evidence  concerning  the  survey  under  which  the  plain- 
tiff obtained  his  patent,  shows  that  the  tracts  surrounding 
Fly's  Bay  had  been  previously  sold  as  tide  lands,  or  as 
swamp  lands,  and  that  the  surveys  thereof  had  been  made 
by  meandering  Fly's  Bay  and  making  its  banks  the  boun- 
daries of  those  tracts.  In  surveying  for  the  plaintiff,  the 
distances  across  the  channel  at  the  northern  end  of  the  bay 
and  across  the  bay  at  the  southern  line  of  the  tract,  and  across 
Mud  Slough  on  the  easterly  line,  were  ascertained  by  trian- 
gulation.  The  southern  end  was  more  than  a  quarter  of  a 
mile  wide.  The  remaining  lines  were  not  surveyed,  but  were 
ascertained  by  verifying  the  surveys  of  the  surrounding 
tracts  and  practically  adopting  the  lines  thereof  next  to  the 
bay  as  the  lines  of  the  plaintiff's  tract.  There  is  ample  evi- 
dence to  show  that  through  this  bay  and  extending  at  each 
end  into  Napa  River,  there  is  a  channel  deep  enough  for 
navigation  at  mean  tide  which  has  been  used  for  many  years 
and  is  now  used  for  navigation  by  the  public.  There  is  evi- 
dence also  that  practically  the  whole  area  included  within 
jthe  boundaries  of  the  patent  is  navigable  for  small  boats  at 
ordinary  high  tide.    It  does  not  appear  that  there  has  ever 
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been  any  occasion  for  running  boats  out  of  the  main  chan- 
nels, except  for  the  purpose  of  hunting.  At  low  tide  the 
land  is  nearly  all  bare,  except  the  channel  aforesaid.  The 
finding  that  Fly's  Bay  is  navigable  water  is  supported  by 
sufficient  evidence. 

The  issuance  of  the  patent  is  admitted.  If  it  conveys  to 
the  plaintiff  the  unqualified  fee  in  the  entire  area,  the  find- 
ings and  judgment  are  unquestionably  wrong.  If  it  con- 
veys the  title  to  the  soil,  subject  to  the  public  easement  for 
purposes  of  navigation  and  fishery,  the  finding  that  the  plain- 
tiff has  no  title  at  all  is  without  support,  but  the  judgment 
refusing  an  injunction  and  declaring  the  defendants  entitled 
to  the  privileges  of  the  bay  for  navigation  and  fishery,  is 
not  erroneous  in  any  substantial  respect.  The  latter  propo- 
sition presents  the  principal  question  for  consideration. 

The  defendants,  in  their  presentation  of  the  case  to  this 
court,  admit  that  the  patent  was  valid  and  effectual  to  con- 
vey to  the  plaintiff  the  title  to  the  soil  underlying  the  waters 
of  the  bay  and  to  give  him  complete  title  to  the  premises, 
except  so  far  as  they  may  be  necessary  to  the  public  uses 
of  navigation  and  fishery.  With  the  exercise  of  these  public 
rights,  they  contend,  the  plaintiff  cannot  interfere.  They 
further  say  that  if  a  citizen  has  the  right  to  navigate  the 
water  in  a  boat,  he  may  go  at  will,  for  any  purpose  or  with- 
out purpose,  and  that  if  he  finds  game  birds  thereon  he  may 
shoot  them  and  take  them  for  his  own  use  without  infringing 
any  right  of  the  plaintiff  as  the  subordinate  owner  of  the  soil. 
The  defendants  further  concede  that  they  have  no  private 
rights  in  the  premises,  nor  any  such  privity  with  the  state 
as  would  be  necessary  to  authorize  them  to  attack  the  validity 
of  the  patent  except  so  far  as  it  is  absolutely  void  as  matter 
of  law.  The  decision  in  Gale  v.  Best,  78  Cal.  235,  [12  Am.  St. 
Rep.  44,  20  Pac.  550],  and  other  similiar  cases,  would  pre- 
clude them  from  making  such  attack  as  mere  citizens  claim- 
ing public  rights  alone.  Their  theory  is  that  they  are  not 
attacking  the  patent  at  all,  but  that  it  is  qualified  and  limited 
by  the  law  and  by  certain  provisions  of  the  statute  and  the 
constitution  which  enter  into  and  become  part  of  it,  and  that 
they  are  seeking  only  to  have  it  limited  to  its  true  effect  and 
to  claim  and  maintain  the  privileges  which,  as  thus  qualified, 
it  preserves  to  them. 
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So  far  as  may  be  necessary  for  the  regulation  of  interstate 
and  foreign  commerce,  the  United  States  has  the  paramount 
right  to  control  the  navigable  waters  within  the  several 
states.  The  state  can  make  no  disposition  of  the  soil  be- 
neath, or  allow  any  interference  with  the  navigable  waters, 
that  will  impair  this  right  and  power  of  the  United  States. 
The  title  to  the  soil  beneath  such  waters  including  all  that 
is  covered  with  water  at  ordinary  high  tide,  as  well  as  that 
lying  below  low  tide,  belongs  to  the  respective  states  by  vir- 
tue of  their  sovereignty.  **It  is  a  title  held  in  trust  for  the 
people  of  the  state  that  they  may  enjoy  the  navigation  of  the 
waters,  carry  on  commerce  over  them,  and  have  the  liberty 
of  fishing  therein  freed  from  the  obstruction  or  interference 
of  private  parties."  .  .  .  *'The  trust  devolving  upon  the  state 
for  the  public,  and  which  can  only  be  discharged  by  the  man- 
agement and  control  of  property  in  which  the  public  has  an 
interest,  cannot  be  relinquished  by  a  transfer  of  the  property. 
The  control  of  the  state  for  the  purposes  of  the  trust  can 
never  be  lost,  except  as  to  such  parcels  as  are  used  in  pro- 
moting the  interests  of  the  public  therein,  or  ean  be  disposed 
of  without  any  substantial  impairment  of  the  publie  inter- 
est in  the  lands  and  waters  remaining."  ...  ''It  is  grants 
of  parcels  of  lands  under  navigable  waters,  that  may  afford 
the  foundation  for  wharves,  piers,  docks,  and  other  struct- 
ures in  aid  of  commerce,  and  grants  of  parcels,  which  being 
occupied,  do  not  substantially  impair  the  public  interest  in 
the  lands  and  waters  remaining,  that  are  chiefly  considered 
and  sustained  in  the  adjudged  cases  as  a  valid  exercise  of 
legislative  power  consistently  with  the  trust  to  the  public 
upon  which  such  lands  are  held  by  the  state."  (Illinois  C. 
Ry,  V.  Illinms,  146  U.  S.  435,  452,  [36  L.  Ed.  1018,  13  Sup. 
Ct.  Rep.  110].)  Similiar  statements  concerning  this  sub- 
ject have  been  made  by  this  court.  (Eldridge  v.  Cowell,  4 
Cal.  87 ;  Ward  v.  Mulford,  32  Cal.  372 ;  Oakland  W.  F.  Co. 
V.  Oakland,  118  Cal.  183,  [50  Pac.  277] ;  People  v.  Ker- 
her,  152  Cal.  733,  [125  Am.  St.  Rep.  93,  93  Pac.  878].) 

Since  th^e  defendants  concede  the  validity  of  the  patent  and 
that  the  title  to  the  soil  passed  thereby,  and  claim  only  the 
public  rights  aforesaid,  and  as  the  question  of  the  validity 
and  effect  of  such  patents,  as  affecting  the  right  of  the  state 
to  vacate  them  or  retake  the  lands,  is  involved  in  other  cases 
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now  pending  before  this  court,  we  need  not  determine  whether 
or  not  the  sale  passed  the  title  to  the  soil  to  the  plaintiff,  but, 
for  the  purposes  of  the  case,  we  will  assume  that  it  is  valid 
and  effectual  to  that  extent. 

The  defendants  further  concede  the  soundness  of  the  de- 
cision in  Eldridge  v.  Cawell,  4  Gal.  87,  to  the  effect  that  the 
state  has  power  to  establish  a  harbor  line,  or  seawall,  in 
furtherance  of  navigation,  and  to  fix  it  at  such  a  distance 
from  the  shore  that  some  of  the  intervening  lands  lie  so  far 
from  the  seawall  that  they  cannot  be  conveniently  or  prac- 
tically applied  to  any  use  in  aid  of  navigation  or  of  com- 
merce between  land  and  water,  and  that,  having  done  so, 
the  public  easement  over  such  land  is  destroyed,  and  the 
state  may  then  sell  it  to  private  persons  to  be  filled  in  and 
applied  to  other  purposes.  This  proposition  has  been  af- 
firmed, recognized,  or  conceded  in  other  cases  in  addition 
to  those  above  cited.  (Holladay  v.  Frisbie,  15  Cal.  635 ;  San 
Francisco  v.  Siraui,  84  Cal.  124,  [24  Pac.  814] ;  Wheeler  v. 
MiOer,  16  Cal.  124;  Knight  v.  Haight,  51  Cal.  171;  Fried- 
man V.  Nelson,  53  Cal.  589 ;  Seabury  v.  Archur,  28  Cal.  142 ; 
Knight  v.  Roche,  56  Cal.  21;  Le  Boy  v.  Dunkerly,  54  Cal. 
459;  People  v.  Davidson,  30  Cal.  384;  People  v.  Klumpke, 
41  Cal.  277 ;  Hyman  v.  Read,  13  Cal.  444.  See,  also,  United 
States  V.  Mission  R.  Co.,  189  U.  S.  405,  [47  L.  Ed.  865,  23 
Sup.  Ct.  Rep.  606].) 

The  sale  and  patent,  under  which  plaintiff  claims  title, 
possession,  and  control  of  these  waters,  were  made  in  pur- 
suance of  the  provisions  of  the  Political  Code  authorizing 
the  sale  of  swamp  lands,  salt  marsh,  and  tide  lands,  being 
sections  3440  to  3493^,  inclusive.  It  is  admitted  that  those 
provisions  were  regularly  pursued.  The  aforesaid  propo- 
sitions being  conceded  by  the  defendants,  the  soundness  of 
which  we  need  not  consider,  the  only  remaining  inquiry 
necessary  to  the  disposition  of  the  case  is  whether  or  not  the 
provisions  of  the  Political  Code,  conceding  that  they  author- 
ize the  sale  of  the  soil  covered  by  water  at  ordinary  high 
tide,  go  farther  and  authorize  a  sale  which  destroys  or  vacates 
the  dedicaticm  of  the  water  to  the  public  uses  of  navigation 
and  fishery,  or  vests  in  the  grantee  the  right  to  prevent  the 
public  use  and  convert  both  land  and  water  to  his  own  pri- 
vate use  and  possession.    We  are  of  the  opinion,  for  reasons 
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now  to  be  given,  that  such  sale  ^es  not  vacate  the  public 
easement  or  vest  such  right  in  the  purchaser. 

The  decisions  above  cited,  so  far  as  they  hold  that  the  state 
may,  in  the  interest  of  navigation,  destroy  the  public  ease- 
ment and  divert  to  exclusive  private  ownership  parts  of  the 
tide  land  or  submerged  land  not  necessary  for  navigation  and 
capable  of  reclamation  for  other  uses,  were  all  cases  involv- 
ing dispositions  of  lands  under  statutes  adjusting,  or  author- 
izing the  adjustment  of,  harbor  lines  and  providing  for  the 
sale  of  lands  covered  by  navigable  waters  but  too  far  land- 
ward of  the  seawall  to  be  of  any  use  in  connection  with 
navigation,  statutes  which  plainly  manifested  an  intent  to 
deal  with  and  terminate  the  public  easement  over  such  lands. 
They  are  not  authority  for  the  proposition  advanced  by  plain- 
tiff, unless  we  shall  find  that  the  statute  under  which  he  pur- 
chased manifest  a  like  intent. 

The  aforesaid  provisions  of  the  Political  Code  do  not  ex- 
press or  indicate  such  intent  with  respect  to  navigable  waters, 
but,  when  properly  interpreted  and  applied,  show  a  design 
to  dispose  of  the  tide  lands  subject  to  the  public  easement 
in  any  navigable  waters  included  within  the  tracts  so  dis- 
posed of. 

The  provisions  in  question  are  the  result  of  an  evolution 
in  legislation  beginning  in  1855.  The  act  of  1855  [Stats. 
1855,  p.  189]  provided  only  for  the  sale  and  reclamation  of 
the  swamp  and  overflowed  lands  granted  to  the  state  by  the 
United  States  by  the  act  of  Congress  of  September  28,  1850. 
(U.  S.  Stats.  [9  Stats.  519].)  The  state  held  these  lands 
free  from  any  public  use.  This  act  of  1855  was  repealed 
by  the  act  of  1858,  [Stats.  1858,  p.  198],  which  substantially 
re-enacted  the  provisions  of  the  former  act.  Its  title  was 
"An  act  to  provide  for  the  sale  and  reclamation  of  the  swamp 
and  overflowed  lands  of  this  state."  It  was  perceived,  how- 
ever, that  in  many  places  the  swamp  land  was  contiguous  to 
tide  lands,  that  they  were  similar  in  character  and  appear- 
ance, that  it  was  often  difficult  or  impossible  to  accurately 
locate  the  lines  of  separation,  and,  indeed,  that  such  line 
might  change  temporarily  in  times  of  flood.  In  view  of  these 
conditions  the  statute  provided  that  if,  upon  the  survey  of 
any  land  sold  under  the  act,  a  survey  which  the  purchaser 
was  to  have  made,  any  portion  should  prove  to  be  land  be- 
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longing  to  the  state  by  yirtue  of  her  aovereigntj,  the  money 
paid  therefor  should  be  paid  into  the  general  fund  of  the 
state,  instead  of  tiie  swamp  land  fund.  (Stats.  1858,  p.  198.) 
An  amendmait,  not  important  here,  was  made  in  1859. 
(Stats.  1859,  p.  340.)  The  act  of  May  13,  1861,  provided 
for  the  reclamation  and  segregation  of  the  swamp  and  over- 
flowed lands  of  the  state,  and  for  the  sale  thereof,  after 
segregation.  The  swamp  and  overflowed  lands  were  to  be 
segregated  from  the  ''high  lands,"  that  is,  from  lands  be- 
longing to  the  United  States,  and  maps  were  to  be  made 
thereof.  Section  27  provided  that  the  act  should  also  apply 
to  salt  marsh  and  tide  lands.  (Stats.  1861,  p.  355.)  Unim- 
portant amendments  were  passed  in  1862  and  1863.  (Stats. 
1862,  p.  197;  Stats.  1863,  p.  523.)  A  complete  revisory  act 
concerning  the  sales  of  swamp  lands,  marsh  lands,  tide  lands 
and  other  lands  of  the  state  was  enacted  April  27,  1863. 
(Stats.  1863,  pp.  591-601.)  In  1864  and  1866  some  amend- 
ments were  enacted.  All  these  statutes  were  expressly  re- 
pealed by  the  general  statute  of  1868.  (Stats.  1867-8,  p. 
507.)  It  was  substantially  a  revision  of  the  previous  laws 
on  the  subject.  It  established  a  state  land  oflce  to  manage 
the  sale  of  all  lands  held  by  the  state  and  the  reclamation 
thereof  where  necessary.  So  far  as  the  question  here  under 
consideration  is  concerned,  ii  is  not  materially  different  from 
the  provisions  of  the  Political  Code  on  the  same  subjects. 

Neither  in  the  Political  Code  nor  in  any  of  the  previous 
statutes  above  mentioned,  is  there  any  provision  for  the  pro- 
tection or  management  of  navigable  waters,  or  for  the  regu- 
lation of  navigation.  No  provision  is  made  for  the  consid- 
eration of  the  subject  of  navigation  or  for  a  decision  of  the 
question  whether  any  tide  lands  are  or  are  not  required  there- 
for, or  whether  the  public  right  of  navigation  over  any  given 
parcel  of  the  soil  may  be  discontinued  and  the  dedication  of 
the  soil  to  the  public  use  revoked  or  vacated  without  detri* 
ment  to  the  general  welfare.  The  scheme  is  manifestly  de- 
signed, not  as  an  exercise  of  the  sovereign  power  of  dominion 
over  these  lands  for  the  preservation  and  protection  of  the 
right  of  navigation,  or  of  the  duty  of  the  state  to  promote, 
control,  and  regulate  it,  but  as  a  plan  to  dispose  of  the  soil  of 
the  tide  lands  in  such  a  manner  that  the  grantee  shall  take  it 
for  reclamation  and  cultivation  subject  to  the  public  rights 
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wherever  they  may  exist  over  such  lands.  It  would  foUow, 
therefore,  that  sale  under  these  laws  authorizes  no  destruc- 
tion of  any  public  easement  and  that  whenever  a  navigable 
channel  or  navigable  water  may  extend  over  any  tide  land 
granted  by  the  state  under  these  statutes,  the  public  right 
of  navigation  therein  is  not  destroyed,  the  purchaser  takes 
subject  thereto,  and  he  has  no  right  to  enjoin  or  prevent 
any  citizen  from  exercising  the  public  rights  incident  thereto. 
If  this  was  true  of  these  statutes  originally,  because  of  the 
nature  of  the  state's  title  to  the  land  and  its  duty  to  protect 
and  preserve  navigation,  there  can  be  no  doubt  that  it  is 
true  since  the  adoption  of  the  constitution  of  1879.  Appar- 
ently for  the  purpose  of  settling  this  question,  section  2  of 
article  XV  provides  that  no  one  ''claiming  or  possessing  the 
frontage  or  tidal  lands  of  a  harbor,  bay,  inlet,  estuary,  or 
other  navigable  water  in  this  state,  shall  be  permitted  to 
exclude  the  right  of  way  to  such  water  whenever  it  is  re- 
quired for  any  public  purpose,  nor  to  destroy  or  obstruct 
the  free  navigation  of  such  water;  and  the  legislature  shall 
enact  such  laws  as  will  give  the  most  liberal  construction  to 
this  provision,  so  that  access  to  the  navigable  waters  of  this 
state  shall  be  always  attainable  for  the  people  thereof." 
The  legislature  is  without  power  to  dispose  of  the  tide  lands 
of  the  state  in  a  manner  which  would  conflict  with  this  pro- 
vision of  the  constitution,  or  to  provide  for  the  alienation 
of  a  greater  estate  in  such  lands  than  that  provision  would 
permit.  The  provision  is  that  no  person  possessing  tidal 
lands  of  a  bay,  estuary,  or  other  navigable  water,  whether 
the  possession  be  lawful  or  unlawful,  can  be  permitted  to 
obstruct  the  free  navigation  thereof.  The  power  of  the 
legislature  is  limited  by  the  provisions  of  the  constitution, 
which  are  mandatory  and  prohibitory.  Therefore,  if  it  can 
dispose  of,  or  authorize  the  disposition  of,  the  underlying 
soil  to  private  ownership,  it  cannot  thereby  authorize  the 
alienee  to  obstruct  the  free  navigation  of  such  water.  The 
words  of  the  constitution  are  to  be  considered  as  incorpo- 
rated in  the  grant  or  patent  the  same  as  if  inserted  therein. 
They  become  a  part  of  it  and  qualify  it  so  that  the  estate 
granted  is  limited  to  the  permitted  uses.  All  the  statutory 
provisions  aforesaid  regarding  tidal  lands  must  be  construed 
so  as  to  be  in  harmony  with  this  declaration.    An  intent  to 
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contravene  the  constitution  will  not  be  imputed  to  the  legis- 
lature unless  it  clearly  appears  and  when  it  does  appear  the 
provision  is  void.  We  think  it  is  plain  that  the  provisions 
for  the  sale  of  swamp  and  overflowed,  salt  marsh,  and  tide 
lands  as  set  forth  in  the  Political  Code  were  not  intended  to 
affect  or  extinguish  the  public  rights  in  navigable  waters. 
The  result  is  that  the  grantee  of  such  lands  may  claim  the 
portions  of  the  land  so  purchased  which  are  not  capable  of 
navigation,  but  that  he  must  leave  the  navigable  waters  open 
for  public  use. 

The  previous  decisions  of  this  court  confirm  these  conclu- 
sions. People  V.  Morrill,  26  Cal.  336,  was  an  action  on  be- 
half of  the  state  to  cancel  a  state  patent  to  Morrill,  for  land 
sold  to  him  under  the  act  of  May  14,  1861  (Stats.  1861,  p. 
363),  providing  that  tide  lands  might  be  sold  under  the  laws 
then  in  force  for  the  sale  of  swamp  and  overflowed  lands. 
The  act  of  May  13,  1861,  had  not  then  become  operative, 
and  the  court  held  that  the  laws  referred  to  were  the  acts 
of  1858  and  1859.  (Stats.  1858,  p.  198;  Stats.  1859,  p.  340.) 
The  land  patented  lay  upon  the  sea  beach  and  extended  from 
the  line  of  high  tide  seaward  beyond  the  low  tide  line.  It 
was  unfit  for  cultivation  and  unsuitable  for  reclamation. 
The  court  declared  that  the  acts  of  1858  and  1859  were  en- 
acted to  encourage  the  reclamation  of  lands  suitable,  when 
reclaimed,  for  cultivation,  and  were  intended  to  apply  only 
to  lands  susceptible  of  reclamation,  and  that  they  did 
not  authorize  the  sale  of  land  along  the  sea  beach  lying  be- 
tween the  high  and  low  tide  lines.  Taylor  v.  UnderhiU,  40 
Cal.  471,  is  similar  to  the  case  at  bar.  The  land  in  contro- 
versy there  was  a  narrow  strip  opposite  the  city  of  Sacra- 
mento, constituting  the  sloping  bank  of  the  Sacramento 
River,  lying  between  the  high  tide  and  the  low  tide  lines. 
The  defendant  claimed  the  right  to  purchase  it  from  the 
state  under  the  act  of  1868,  aforesaid.  He  had  obtained  a 
certificate  of  purchase  from  the  surveyor-general  under  that 
act.  The  court  says:  "It  could  not  have  been  intended  in 
authorizing  the  sale  of  swamp  and  overflowed  lands  to  en- 
able persons  to  obtain  titles  to  lands  under  navigable  waters, 
which  are  incapable  of  being  reclaimed  for  agricultural  pur- 
poses, and  which  could  not  be  utilized  without  materially 
interfering    with    navigation."  .  .  .  "Admitting    that    the 
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title  of  the  state  would  pass  to  the  defendant  under  the  j>at- 
ent,  it  would  not  authorize  him  to  change  the  waterfront  or 
obstruct  navigation.  The  state  can  probably  sell  the  land 
and  authorize  the  purchaser  to  extend  the  waterfront  so  aa 
to  enable  him  to  build  upon  this  land;  but  it  must  be  done 
in  the  interest  of  commerce,  and  that  must  first  be  deter- 
mined by  the  legislature.  No  such  right  to  obstruct  naviga- 
tion passes  to  the  purchaser  under  the  laws  for  the  sale  of 
swamp  and  overflowed  land."  KimbaU  v.  MacPherson,  46 
Cal.  103,  was  a  land  contest  referred  to  the  court  by  the 
surveyor-general.  It  arose  under  the  act  of  1868  aforesaid. 
Each  party  claimed  the  right  to  purchase  the  land  as  tide 
land.  At  low  tide  it  was  an  exposed  sand  beach;  at  ordi- 
nary high  tide  it  was  covered  with  water.  It  was  not  sus- 
ceptible of  use  for  agricultural  purposes,  and  was  useful 
only  for  some  purpose  in  aid  of  commerce  and  navigation. 
The  court  said:  ''It  was  not  the  intention  of  the  legislature 
to  permit  a  sand  beach  on  the  shore  of  the  ocean,  between 
ordinary  high  and  low  water  marks,  to  be  converted  into  pri- 
vate proprietorship  under  the  act  of  March  28,  1868.'* 
.  .  .  "The  chief  purpose  of  that  act  was  to  reduce  into  one 
harmonious  system  all  previous  provisions  for  the  sale  of 
overflowed,  swamp  and  tide  lands,  and  other  lands  belong- 
ing to  the  state^  and  to  provide  for  the  reclamation  of  the 
first-named  classes."  .  .  .  ** Nothing  short  of  a  very  explicit 
provision  to  that  effect  would  justify  us  in  holding  that  the 
legislature  intended  to  permit  the  shore  of  the  ocean,  be- 
tween high  and  low-water  mark,  to  be  converted  into  private 
ownership."  The  judgment  was  that  neither  claimant  was 
entitled  to  purchase.  People  v.  Cowell,  60  Cal.  400,  was  a 
direct  action  to  cancel  a  certificate  of  purchase  of  tide  land 
issued  under  the  act  of  1863,  above  mentioned  (Stats.  1863, 
p.  591).  The  land  was  on  the  shore  of  Monterey  Bay  at 
Santa  Cruz,  partly  below  low  tide  line  and  the  remainder 
below  the  ordinary  high  tide  line.  The  trial  court  found 
that  it  could  be  reclaimed  by  dykes,  but  could  be  made  use- 
ful for  agriculture  only  by  transporting  soil  for  that  pur- 
pose, and  that  the  cost  of  reclamation  would  greatly  exceed 
its  value,  when  reclaimed,  for  any  purpose  of  tillage  and 
agriculture.  It  was  argued  by  the  claimant  that  the  mere 
fact  that  it  would  be  a  bad  speculation  for  such  uses  was 
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immaterial,  that  the  only  test  was,  ''Is  the  land  reclaim- 
ablel*'  The  oonrt  held  that  although  reclamation  was 
physically  possible,  land  of  that  character  was  not  within 
the  terms  of  the  statute,  but  that  said  statute  applied  only 
to  land  redaimable  for  agricultural  purposes,  that  this  was 
clearly  not  of  that  character,  and  that  therefore  it  was  not 
subject  to  sale  thereunder. 

In  People  v.  Buss,  132  Cal.  102,  [64  Pac.  Ill],  the  defend- 
ant had  bought,  under  the  provisions  of  the  code,  a  tract 
bordering  on  Salt  Biver,  a  navigable  stream  in  which  the 
water  rose  and  fell  with  the  tide.  He  had  applied  to  buy 
the  land  as  marsh  and  tide  land,  under  said  code  provisions. 
Two  small  sloughs  extended  through  the  tract  from  Salt 
River  to  the  ocean.  These  were  not  navigable,  but  the  tides 
forced  water  from  the  ocean  through  them  into  Salt  River. 
This  increased  the  flow  of  the  river  to  the  ocean,  and  by  that 
means  Eel  River  bar,  at  the  outlet  of  Salt  River  and  Eel 
River,  was  kept  sluiced  out  to  a  depth  which  made  it  navi- 
gable and  thereby  navigation  from  Salt  River  to  the  ocean 
was  made  possible.  The  defendant  in  reclaiming  his  land 
dammed  these  sloughs  so  as  to  prevent  this  tidal  flow  through 
them  from  the  ocean  to  the  river,  the  effect  being  that  the 
volume  of  water  in  the  river  was  not  sufficient  to  sluice  out 
the  bar,  and  navigation  in  the  river  and  over  the  i)ar  was 
thereby  obstructed.  The  court  held  that,  although  the 
sloughs  were  not  themselves  navigable,  yet  that  the  filing 
of  them  so  as  to  affect  injuriously  the  navigation  of  the  river 
and  bar  was  unlawful.  It  said  that  the  right  to  reclaim 
the  tide  lands,  under  the  provision  of  the  code  for  the  sale 
of  such  lands,  is  not  superior  to  the  public  use  of  navigable 
streams.  Speaking  of  the  right  of  the  owner  to  dam  the 
sloughs,  it  said:  ''The  Swamp  and  Overflowed  Land  Act 
does  not  purport  to  give  the  owner  that  right,  even  conced- 
ing such  a  power  in  the  state,  and  the  right  of  the  public 
in  the  use  of  a  stream  as  a  public  highway,  is  paramount  to 
any  right  which  the  owner  of  the  land  has  to  reclaim  his 
land  from  overflow."  .  .  .  "While  the  state  is  pleased  to 
see  its  swamp  and  overflowed  lands  reclaimed,  and  thereby 
become  productive,  yet  the  constitution  of  the  state  declares 
that  no  owner  of  tide  lands  of  any  harbor,  bay,  inlet,  estu- 
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ary  or  other  navigable  water  in  this  state,  shall  be  permitted 
to  destroy  or  obstruct  the  free  navigation  of  such  water.'* 

All  of  the  foregoing  decisions,  except  the  last,  concern 
sales  made  under  the  laws  enacted  prior  to  the  code.  As 
the  code  does  not  substantially  depart  from  the  provisions 
previously  existing,  it  is  to  be  presumed  that  the  legislature 
intended  it  to  be  understood  as  having  substantially  the 
same  purpose,  object,  and  meaning.  Hence  it  cannot  be  said 
that  the  action  of  the  surveyor-general  in  receiving  the  ap- 
plication approving  the  survey,  and  preparing  the  patent, 
or  of  the  governor  in  executing  it,  are  to  be  considered  as 
a  determination  by  the  state  that  the  land  does  not  include 
any  navigable  water,  or  as  a  destruction  or  discontinuance 
of  the  public  easement  therein,  or  as  an  exercise  of  the  func- 
tions of  the  state  concerning  the  control  of  navigable  waters. 
It  seems  necessarily  to  foUow  that,  conceding  that  the  title 
to  the  soil  passes  when  tide  land  is  purchased  from  the  state, 
under  the  code,  the  question  whether  it  includes  within  its 
bounds  any  navigable  waters,  and  the  extent  of  such  navi- 
gable waters,  are  not  determined  by  the  sale,  but  remain 
Open  for  further  adjustment  between  the  purchaser  and  the 
state,  and  the  sale  does  not  vest  in  the  purchaser  the  right 
to  erect  reclamation  works  which  may  materially  interfere 
with  thfe  navigation  of  such  waters.  And  the  question 
whether  or  not  there  is  such  navigable  water  over  such  land, 
must  in  the  mean  time  remain  open  as  a  question  of  fact, 
and  its  existence  may  be  shown  by  any  citizen  in  defense 
of  an  acftion  to  prevent  his  exercise  of  the  public  right  of 
navigation  secured  to  him  by  the  said  constitutional  pro- 
vision. 

The  decision  in  Bolsa  Land  Co.  v.  Burdich,  151  Cal.  254, 
[12  L.  R.  A.  (N.  S.)  275,  90  Pac.  532],  and  the  comments 
of  the  court  regarding  the  power  of  the  state  to  sell  tide 
lands,  are  based  on  the  conclusion  stated  in  the  opinion  that 
the  waters  there  involved  were  not  navigable.  While  it 
appeared  that  some  of  the  land  there  involved  had  been 
obtained  from  the  state  by  purchase  under  the  code  provi- 
sion for  the  sale  of  tide  lands,  yet  it  also  appears  that  the 
land  or  waters  so  purchased  were  all  included  within  the 
limits  of  a  Mexican  grant  afterward  confirmed  by  the 
United  States.    It  is  doubtful  if  the  state  patent  conveyed 
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any  title  thereto.  There  is  nothing  in  the  decision  which, 
when  applied  to  the  facts  upon  which  it  is  based,  is  at  all 
inconsistent  with  the  proposition  that  the  proyisions  of  the 
Political  Code  for  the  sale  of  swamp  lands  and  tide  lands  do 
not  authorize  the  closing  of  navigable  waters  by  the  pur- 
chaser and  were  not  intended  to  affect  public  easements 
therein.  The  effect  of  the  constitutional  provision  was  not 
mentioned  or  involved  in  that  case. 

It  has  been  said  that  the  right  of  the  United  States  to 
control  navigable  waters  and  adjust  harbor  lines  in  the  ex- 
ercise of  its  power  to  regulate  interstate  and  foreign  com- 
merce is  paramount  to  any  title,  dominion,  or  control  of  the 
state  over  such  water.  (Illinois  C.  Ry,  v.  Illinois,  146  U.  S. 
435,  [36  L.  Ed.  1018,  13  Sup.  Ct.  Rep.  110].)  Nothing 
which  we  have  said  is  intended  to  apply  to  this  question. 
It  is  clear  that  in  the  absence  of  any  exercise  of  such  power 
by  the  United  States,  the  state  has  control  and  management 
thereof,  and  its  mandates  upon  the  subject  are  binding  upon 
all  persons. 

The  appellant  claims  that  the  title  to  the  soil  was  trans- 
ferred to  him  by  the  patent,  and  hence  that  if  the  finding 
that  the  title  is  in  the  state  and  not  in  him  is  an  adjudica- 
tion against  him,  it  is  a  cloud  upon  his  title  of  such  force 
and  effect  as  to  constitute  injurious  error  for  which  the 
judgment  must  be  reversed.  As  we  have  shown,  the  validity 
of  the  patent  is  not  involved  in  this  case.  The  defendants 
cannot  question  it.  Although  it  is  technically  put  in  issue 
by  the  pleadings,  the  issue  is  immaterial.  The  judgment 
contains  nothing  on  the  subject  of  title,  and  the  finding  on 
title  is  not  necessary  to  support  it.  It  secured  to  the  de- 
fendants nothing  but  the  exercise  of  the  public  rights  exist- 
ing in  navigable  waters.  This  judgment  is  supported  by 
the  finding  that  the  bay  is  navigable,  and  that  the  defend- 
ants are  citizens.  The  findings  upon  the  immaterial  issue, 
even  if  erroneous,  are  not  binding  upon  the  plaintiff  and  do 
not  warrant  a  reversal  of  the  judgment.  (Collins  v.  Oray, 
154  Cal.  135,  [97  Pac.  142].) 

A  person  against  whom  an  action  is  begun  to  enjoin  him 
from  using  navigable  water,  or  other  public  way,  may  de< 
fend  by  asserting  his  public  right  to  do  so.  He  need  not, 
in  such  a  case,  show  private  injury  either  to  person  or  prop 
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erty.  This  is  not  inconsistent  with  the  well-established  rule 
that  if  such  navigable  water  or  public  way  is  obstructed  or 
closed,  a  private  person  cannot  maintain  an  action  to  re- 
move the  obstruction  or  open  the  way,  or  to  recover  dam- 
ages thereby  caused,  or  to  enjoin  a  threatened  obstruction, 
unless  he  can  show  such  private  injury. 

The  authorities  do  not  designate  the  hunting  of  wild  game 
as  an  object  for  the  protection  and  promotion  of  which  the 
state  holds  title  to  and  dominion  over  the  tide  lands  and 
navigable  waters.  Nevertheless  it  is  a  privilege  which  is  in- 
cidental to  the  public  right  of  navigation.  There  is  no 
private  property  right  in  wild  game.  The  wild  animal  or 
bird,  not  in  captivity  nor  tamed,  becomes  the  property  of 
him  who  takes  or  kills  it.  Any  person  has  the  right  to  take 
and  kill  such  wild  birds  or  other  game  in  any  place  where 
he  may  find  them.  He  has  no  lawful  right  to  trespass  on 
the  premises  of  another  for  that  purpose.  But  wherever  he 
may  lawfully  go,  he  may  take  and  kill  such  game  as  he  may 
find  there,  subject,  of  course,  to  the  restrictions  of  the  game 
laws.  The  defendants,  therefore,  having  the  right  of  navi- 
gation over  these  waters,  may  exercise  that  right  at  will  as 
a  public  right,  and  if,  in  doing  so,  they  find  game  birds 
thereon,  they  may,  during  the  lawful  season,  shoot  and  take 
them.  The  plaintiff,  of  course,  has  an  equal  right  to  the 
same  privilege.  If  the  judgment  were  to  be  construed  as 
excluding  the  plaintiff  from  this  privilege  or  as  giving  de- 
fendants the  exclusive  privilege  of  hunting  thereon,  it  would 
be  to  that  extent  erroneous.  But  it  is  clear  that  it  was  not 
so  intended  and  should  not  be  given  such  effect.  It  is  to 
be  understood  as  a  declaration  that  the  defendants,  in  com- 
mon with  the  plaintiff  and  all  other  persons,  have  the  priv- 
ilege of  hunting  on  these  waters  while  exercising  the  public 
right  of  navigation  over  them.  It  is,  therefore,  a  correct 
statement  of  the  rights  of  the  defendants. 

The  judgment  and  order  are  affirmed. 

Angellotti,  J.,  Sloss,  J.,  Melvin,  J.,  and  Lorigan,  J.,  con- 
curred. 

Behearing  denied. 
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[8.  P.  No.  $260.    In  Bank.— October  2,  1M2.] 

SAN  DIEGO  AND  ARIZONA  RAILWAY  COMPANY  (a 
Corporation),  Petitioner,  v.  CALIFORNIA  STATE 
BOARD  OP  EQUALIZATION  et  al.,  Respondents. 

Taxation — State  Board  of  Equalization — ^Poweb  to  Make  Asssss- 
HSNTS  Ends  With  Deuvebt  of  Becobd  to  Gontbolleb — Man- 
damus.—Under  the  act  of  April  1,  1911  (Stats.  1911,  p.  530),  all 
power  of  the  state  board  of  equalization  in  the  matter  of  the  mak- 
ing of  assessments  for  state  purposes  and  the  equalization  thereof 
ends  with  the  final  delivery  bj  it  of  the  record  of  assessments  to 
the  state  controller,  and  thereafter  a  writ  of  mandate  will  not  lie 
to  eompel  it  to  assess  the  property  of  a  railroad  for  taxes  for  the 
current  fiscal  jear.    Such  an  assessment  would  be  wholly  void. 

Id. — Presumption  of  Due  Pebfobmance  of  Official  Duty — ^Date  of 
BELivntT  OF  Beoobd  of  Assessments. — On  an  application  for  such 
writ,  in  the  absence  of  a  showing  to  the  contrary  In  the  petition, 
it  most  be  presumed  that  official  duty  has  been  regularly  performed, 
and  that  the  state  board  of  equalization  finally  delivered  its  record 
of  assessments  to  the  state  controller  on  the  day  required  by  the 
statute. 

Id. — ^VoiD  AoT  NOT  Compelled  bt  Mandate. — A  writ  of  mandate  will 
not  issue  to  compel  the  performance  of  an  act  that  will  be  wholly 
Toid,  and  of  no  possible  benefit  to  the  petitioner. 

APPLICATION  for  a  Writ  of  Mandate  directed  to  the 
State  Board  of  Equalization. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  L.  Boone,  for  Petitioner. 

U.  S.  Webb,  Attorney-General,  and  Raymond  Benjamin, 
Chief  Deputy  Attorney-Oeneral,  for  Respondents. 

THE  COURT.— This  is  an  original  application  to  this 
court,  upon  notice,  for  a  peremptory  writ  of  mandate  to  re- 
quire the  defendants,  the  state  board  of  equalization  and  the 
members  thereof,  to  assess  as  operative  property  of  plaintiff, 
for  taxes  for  the  year  1912,  all  of  its  roadbed,  rights  of  way, 
and  rolling  stock  used  by  it  in  the  operation  of  its  road  be- 
tween Twenty-sixth  and  Main  streets  in  the  city  of  San  Diego 
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and  the  Mexican  boundary  line,  together  with  certain  switches. 
The  notice  of  application,  together  with  the  petition,  was  filed 
herein  June  24,  1912.  The  notice  stated  that  the  application 
would  be  made  on  July  1,  1912,  at  which  time  the  application 
was  presented  to  the  court,  a  demurrer  being  filed  by  defend- 
ants based  on  the  ground  of  want  of  facts  to  warrant  the  issu- 
ance of  the  writ  prayed  for.  The  matter  was  ordered  sub- 
mitted upon  the  demurrer  upon  briefs  to  be  subsequently 
filed. 

The  theory  upon  which  the  application  was  based  is  that 
plaintiff  railroad  company  ever  since  March  1,  1911,  has  been 
operating  a  railroad  in  this  state  within  the  meaning  of  sec- 
tion 14  of  article  XIII  of  our  constitution  (a  new  section 
adopted  November  8,  1910),  and  that  the  property  which  it 
seeks  by  this  proceeding  to  have  assessed  by  the  state  board 
of  equalization  is  operative  property,  assessable  under  such 
section  only  by  such  state  board  for  the  benefit  of  the  state. 
Such  state  board  has  refused  to  so  assess  it  on  the  ground  that 
said  railroad  company  ''was  not  in  operation,  and  is  not  now 
in  operation,'*  within  the  meaning  of  such  constitutional 
provision.  If  this  ground  is  well  based,  the  property  is 
locally  taxable  where  situated  for  county  and  local  purposes, 
and  the  petition  shows  that  it  has  been  listed  for  local  tax- 
ation by  the  county  assessor  of  San  Diego  County,  and  that 
portions  of  such  property  located  in  National  City  and  Chula 
Vista  have  been  listed  in  such  cities  for  taxation. 

Section  14  of  article  XIII  of  the  constitution  provides  that 
the  legislature  shall  pass  all  laws  necessary  to  carry  the  sec- 
tion into  effect,  and  shall  provide  for  a  valuation  and  assess- 
ment of  the  property  enumerated  in  the  section,  prescribing 
the  duties  of  the  state  board  of  equalization  and  any  other 
officers  in  connection  with  the  administration  thereof.  In 
pursuance  of  this  provision,  the  legislative  act  for  that  pur- 
pose was  adopted,  the  same  having  been  approved  April  1, 
1911.  (Stats.  1911,  p.  530.)  It  is  provided  therein  substan- 
tially as  follows:  The  state  board  of  equalization  must  assess 
and  levy  all  such  taxes  between  the  first  Monday  in  March 
and  **the  third  Monday  before  the  first  Monday  in  July" 
(which  this  year  was  Monday,  June  10),  and  must  publish 
on  said  third  ^londay  before  the  first  Monday  in  July  a  notice 
in  a  daily  newspaper  in  certain  cities,  stating  that  the  assess- 
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ment  for  state  taxes  has  been  completed  and  that  the  record 
of  assessments  for  state  taxes  will  be  delivered  to  the  state 
controller  on  the  first  Monday  in  July,  and  that  any  company, 
etc.,  dissatisfied  with  the  assessment  may  apply  to  the  board 
to  have  the  same  corrected  in  any  particular.  The  board 
"shall  have  power  at  any  time  on  or  before  the  first  Monday 
in  July"  to  make  corrections.  On  the  first  Monday  in  July 
the  board,  through  its  secretary,  must  deliver  such  record  of 
assessments  to  the  state  controller,  who  shall  proceed  to  col- 
lect the  same.  Such  taxes  are  at  once  due  and  payable,  and 
one-half  thereof  shall  be  delinquent  on  the  sixth  Monday  after 
the  first  Monday  in  July  and  the  other  half  on  the  first  Mon- 
day in  February  next  succeeding.  There  is  absolutely  noth- 
ing in  the  law  that  can  be  held  to  authorize  the  board  of 
equalization  to  make  any  assessment  for  state  purposes  as  to 
plaintiff  after  it  has  completed  its  record  of  assessments  for 
the  year  and  has  delivered  the  same  to  the  controller  for  col- 
lection, thus  parting  with  all  custody  and  control  thereof. 
We  have  in  mind,  of  course,  the  provisions  of  section  3885  of 
the  Political  Code,  to  the  effect  that  no  assessment  or  act  re- 
lating to  assessment  or  collection  of  taxes  is  illegal  on  account 
of  informality,  nor  because  the  same  was  not  completed  within 
the  time  required  by  law  and  the  decisions  of  this  court  there- 
nnder,  but  there  is  not  to  be  found  therein  any  authority  for 
the  proposition  that  after  the  assessing  officer  or  board  has 
completed  the  assessment-roll,  and  delivered  the  same  as  a 
completed  roll,  in  accordance  with  law,  to  the  proper  collect- 
ing officer,  parting  with  all  custody  and  control  thereof,  that 
he  or  it  can,  in  the  absence  of  express  authority,  change  any 
of  the  assessments  therein  or  add  a  new  assessment  thereto. 
In  Savings  &  Loan  Society  v.  San  Francisco,  146  Cal.  673, 
[SO  Pac.  1086],  the  change  was  held  to  be  one  expressly  au- 
thorized by  the  board  of  supervisors  under  sections  3679  and 
3681  of  the  Political  Code,  and  it  was  said  that  ''it  must  .  .  . 
be  conceded  that  the  assessor  had  no  power  to  make  any 
changes  in  the  assessment  after  he  delivered  his  roll  to  the 
board  of  equalization,  unless  such  changes  were  authorized  by 
the  board  of  supervisors  under  sections  3679  and  3681  of  the 
Political  Code,  or  with  the  written  consent  of  the  city  and 
county  attorney  under  section  3881  of  the  same  code."  It 
seems  very  clear  to  us  that  at  least  with  the  final  delivery  of 
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the  record  of  assessments  by  the  state  board  of  equalization 
to  the  state  controller,  all  the  power  of  the  board  in  the  matter 
of  the  making  of  assessments  for  state  purposes  and  the  equal- 
ization thereof  is  at  an  end. 

There  is  nothing  in  the  petition  in  this  case  to  negative  the 
idea  that  the  state  board  of  equalization  complied  with  the 
law  in  the  matter  of  the  completion  and  delivery  of  the  record 
of  assessment  to  the  state  controller.  In  the  absence  of  a 
showing  to  the  contrary,  it  must  be  presumed  that  official  duty 
has  been  regularly  performed  and,  consequently,  that  the 
state  board  of  equalization  finally  delivered  its  record  of  as- 
sessments to  the  state  controller  on  July  1,  1912,  the  very 
day  on  which  plaintiff  presented  its  application  for  a  writ  of 
mandate  to  this  court.  If  this  be  so,  the  state  board  of  equal- 
ization has  not  had,  at  any  time  since  July  1st,  the  power  to 
make  any  assessment  for  the  year  1912  against  plaintiff,  and 
any  assessment  now  made  by  it  for  the  year  1912  would  be 
absolutely  void.  This  matter  was  not  submitted  to  us  for  de- 
cision until  some  days  after  July  1, 1912.  What  we  have  said 
appears  to  us  to  be  a  complete  answer  to  the  application,  even 
if,  as  claimed  by  plaintiff,  the  state  board  should  have  as- 
sessed its  property,  a  matter  we  have  in  no  way  considered 
and  upon  which  we  express  no  opinion.  A  writ  of  mandate 
will  not  issue  to  compel  the  performance  of  an  act  that  will 
be  wholly  void,  and  of  no  possible  benefit  to  the  petitioner. 

The  application  for  a  writ  of  mandate  is  denied. 


[S.  F.  No.  5762.    In  B&nk.— October  2,  1912.] 

P.  P.  CUTTING  COMPANY,  Respondent,  v.  PRANK  B. 

PETERSON,  Appellant. 

Sale — ^Reformation — Quaranty  Against  Printed  Selling  Prices  oy 
Another  Manufacturer  —  Absence  of  Mistake  in  Wording  of 
OoNTiLACT. — A  provision  in  a  written  contract  for  the  sale  and  de- 
livery of  certain  canned  goods  to  be  thereafter  packed  by  the  seller, 
guaranteeing  the  prices  therein  fixed  against  the  "opening  printed 
prices''  for  the  season  of  a  specified  packing  company  whose  selling 
prices  fixed  and  controlled  the  market  prices  of  such  goods,  and 
whose  previous  custom  had   been  to   announce  its  opening  selling 
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prieis  bj  a  printed  circular  issued  to  the  trade  but  who  omitted 
to  do  so  for  the  season  in  question,  may  be  reformed  so  as  to  ex- 
press fbe  mutual  intention  of  the  parties  that  the  guaranty  should 
protect  the  purchaser  against  any  prices  which  might  be  made  on 
■och  goods  by  such  packing  company,  whether  the  prices  so  fixed  by 
It  were  printed  or  announced  by  other  methods.  This  is  so,  although 
there  was  no  mistake  between  the  parties  with  respect  to  the  words 
which  were  inserted  in  the  guaranty  provision. 

Id. — ^Mutual  Mistakx  Bindeuno  Wosds  Used  Inappucabls  to  Ez- 
FEEss  Intent. — The  fact  that  the  parties  to  a  contract  used  the  very 
words  which  they  intended  to  use  is  not  always  sufficient  cause  for 
refusing  the  relief  of  reformation.  There  may  be  no  mistake  as 
to  the  words  nsed  or  to  be  used,  and  at  the  same  time  there  may 
haye  been  a  mutual  mistake  as  to  some  other  matter  of  fact,  affect- 
ing the  meaning  or  application  of  the  words  and  by  reason  thereof 
the  contract  may  not  truly  express  the  real  intention  of  both  parties, 
and  in  that  event  it  may  be  revised  and  reformed  at  the  instance 
of  the  aggrieved  party  and  enforced  accordingly,  although  the 
words  were  carefully  chosen. 

Id. — ^Mistake  in  Ezpectinq  Certain  Thin«  to  Happen  in  Futtjbb. — 
The  mutual  mistake  of  the  parties  to  such  contract  consisted  in 
expecting  a  thing  to  happen  in  the  future  which  did  not  occur,  that 
is,  that  the  packing  company  referred  to  would  issue  its  customary 
printed  price  list.  That  led  to  the  insertion  of  the  word  "printed'' 
in  the  guaranty. 

Id. — Mistake  as  to  Futctbb  Event— Doctrine  or  Reformation  Appu- 
CABLE  TO. — Belief  from  the  consequences  of  a  mutual  mistake  is  not 
confined  to  cases  where  the  mistake  was  with  reference  to  a  past 
event,  or  to  the  present  existence  of  some  fact  or  thing.  The  doc- 
trine is  applicable  where  both  parties  by  mistake  expect  a  future 
event  to  occur  and  describe  the  subject  matter  by  words  which  make 
the  intent  clear  if  *the  event  does  happen  as  expected,  but  which 
defeat  the  real  intent  if  the  event  does  not  so  happen. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  refusing  a  new  trial.  Qeorge 
A.  Sturtevant,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Devoto  &  Richardson,  for  Appellant 

Gerald  C.  Halsey,  for  Respondent. 

THE  COURT. — This  action  was  to  recover  for  the  unpaid 
part  of  the  purchase  price  of  some  thousands  of  cases  of 
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canned  tomatoes  sold  and  delivered  by  plaintiff  to  defendant. 
The  court  instructed  the  jury  to  render  its  verdict  for  the 
plaintiff  in  the  amount  sued  for.  This  the  jury  did  and  from 
the  order  denying  his  motion  for  a  new  trial  defendant 
appeals. 

Plaintiff  is  a  company  engaged  in  the  business  of  canning 
fruits  and  vegetables.  Defendant  is  a  wholesale  grocer. 
Plaintiff  and  defendant  entered  into  a  written  contract  for 
the  sale  and  delivery  of  canned  tomatoes.  These  canned 
tomatoes  were  "futures,"  that  is  to  say,  they  were  yet  to  be 
packed.  The  contract  fixed  the  price  per  dozen  for  the  dif- 
ferent qualities  sold,  and  contained  the  following  provision: 
''The  above  prices  guaranteed  against  the  California  Fruit 
Canneries  Association  opening  printed  prices  for  the  season 
of  1908."  It  was  executed  on  August  12,  1908,  which  was 
a  short  time  before  the  beginning  of  what  was  called  the 
season  of  1908.  It  is  over  this  provision  of  the  contract  that 
the  whole  controversy  is  waged.  The  plaintiff  sued  for  a 
recovery  under  the  prices  named  in  the  contract,  averring 
that  the  association  ''did  not  print  any  opening  printed 
prices  for  the  season  of  1908  on  said  goods."  The  defendant 
for  answer  alleged  that  it  was  mutually  understood  and 
mutually  agreed  between  the  parties  to  the  contract  that  the 
prices  fixed  in  the  contract  were  subject  to  reduction  if  it 
became  necessary  to  meet  any  prices  that  might  be  fixed  for 
the  goods  mentioned  in  the  contract  by  the  association,  and 
that  the  language  "the  above  prices  guaranteed  against  the 
California  Fruit  Canneries  Association  opening  printed  prices 
for  the  season  of  1908,"  was  inserted  with  the  mutual  inten- 
tion of  the  parties  that  the  "guarantee  should  protect  this 
defendant  against  any  prices  which  might  be  made  on  said 
goods  by  said  California  Fruit  Canneries  Association  for  said 
season  of  1908." 

Upon  the  trial,  after  a  prolonged  effort  on  the  part  of  the 
defendant  to  introduce  evidence  of  mutual  mistake  under  the 
allegations  of  the  answer,  the  court  stated  that  the  answer 
was  not  sufficient  as  an  application  for  the  correction  of  a 
mistake  and  to  enforce  the  contract  as  revised  and  corrected,  / 

but  that,  as  the  defect  could  be  supplied  by  an  amendment, 
evidence  would  be  taken  to  ascertain  whether  or  not  there 
had  been  such  mistake  in  drawing  the  contract,  with  a  view 
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to  allowing  such  amendment  if  the  mistake  appeared.  No 
objection  was  made  to  this  course,  and  the  court  proceeded  to 
hear  the  evidence  offered  on  that  subject. 

At  the  close  of  this  evidence  the  plaintiff  moved  the  court 
to  deny  the  application  to  amend  the  answer  and  for  a  refor- 
mation of  the  contract,  on  the  ground  that  no  mistake  which 
could  be  corrected  under  the  principles  of  equity  was  shown 
by  the  evidence.  The  court  sustained  this  motion  and  refused 
to  allow  the  defendant  to  amend  the  answer  or  to  proceed  fur- 
ther with  the  proposed  defense. 

The  contention  of  the  defendant  was  that  the  phrase  "open- 
ing printed  prices,"  in  the  clause  above  quoted,  did  not  cor- 
rectly state  the  meaning  which  the  parties  mutually  desired 
to  express;  that  the  idea  sought  by  both  parties  to  be  ex- 
pressed was  that  the  Cutting  Company  would  reduce  the 
prices  named  in  the  contract,  so  as  to  make  the  selling  prices 
equal  to  the  opening  market  prices  which  the  California  Fruit 
Canneries  Association  should  fix  and  declare  for  the  season 
of  1908,  whether  the  prices  so  fixed  were  printed  or  announced 
by  other  methods. 

The  contention  of  the  plaintiff  was  that  there  was  no  mis- 
take between  the  parties  with  respect  to  the  words  which  were 
to  be  inserted  in  the  contract  and  that  they,  in  effect,  selected 
the  very  words  used  as  the  best  expression  of  their  intention, 
according  to  their  understanding  of  the  conditions  at  that 
time.  The  evidence  showed  that  there  was  no  mistake  in  the 
selection  of  the  words  and  it  appears  that  the  court  below 
directed  the  verdict  upon  the  theory  that  if  the  mistake  was 
not  with  respect  to  the  selection  of  the  words  to  be  used  there 
was  no  mistake  shown  within  the  rule  by  which  courts  of 
equity  will  reform  contracts. 

The  fact  that  the  parties  used  the  very  words  which  they 
intended  to  use  is  not  always  sufficient  Cause  for  refusing 
relief  of  this  character.  There  may  be  no  mistake  as  to  the 
words  used  or  to  be  used,  and  at  the  same  time  there  may  have 
been  a  mutual  mistake  as  to  some  other  matter  of  fact  affect- 
ing the  meaning  or  application  of  the  words,  and  by  reason 
thereof  the  contract  may  not  truly  express  the  real  intention 
of  both  parties,  and  in  that  case  it  may  be  revised  and  re- 
formed at  the  instance  of  the  aggrieved  party  and  enforced 
accordingly,  although  the  words  were  carefully  chosen.     (Civ. 


48  P.  P.  Cutting  Co.  v.  Peterson.         [164  Cal. 

Code,  sees.  3399,  3401,  3402.)     We  now  state  th«  facts  shown 
by  the  evidence  on  this  subject. 

At  the  time  the  contract  was  made  and  for  many  years 
prior  thereto  the  California  Fruit  Canneries  Association  had 
packed  so  large  a  part  of  the  canned  goods  of  the  state  that 
when  it  declared  its  opening  prices  for  such  goods  all  other 
producers  and  dealers  at  once  conformed  thereto.  In  other 
words,  that  association  fixed  and  controlled  the  market  prices 
of  those  goods.  It  had  regularly  and  habitually  in  preceding 
years  announced  its  prices  at  the  opening  of  the  season  by 
printing  and  distributing  generally  to  the  trade  a  circular 
containing  its  established  price  list  for  "futures"  for  that 
season.  The  parties  to  this  contract  did  not  personally  meet. 
The  contract  was  negotiated  by  Mr.  Oliphant,  a  broker,  who 
acted  as  go-between  or  mutual  agent  of  the  parties,  repre- 
senting the  Cutting  Company  when  talking  with  Peterson 
and  Peterson  when  talking  with  the  officers  of  the  Cutting 
Company.  The  association  had  not  at  that  time  announced 
or  declared  its  prices  for  the  coming  season,  but  both  parties 
believed  and  expected  that  it  would  do  so  in  a  short  time  and 
that  the  announcement  would  be  made  in  the  usual  manner, 
that  is,  by  a  printed  circular  distributed  to  the  trade.  When 
the  prices  named  by  the  Cutting  Company  were  discussed  be- 
tween Oliphant  and  Peterson,  the  latter  said  he  would  not 
agree  thereto  unless  the  contract  contained  a  clause  guaran- 
teeing him  against  the  opening  prices  for  the  season  to  be 
thereafter  fixed  by  said  association.  By  this  it  was  meant 
and  understood  by  both  parties  that  if  the  association's  prices 
were  lower  than  the  prices  named  in  the  agreement,  then  the 
association's  prices  should  be  those  upon  which  the  sales  under 
the  contract  should  be  made.  This  requirement  of  Peterson 
was  communicated  to  the  Cutting  Company  by  Oliphant  and 
that  company  thereupon  agreed  that  the  contract  should  con- 
tain a  provision  to  that  effect.  The  association  sometimes 
made  lower  prices  to  particular  customers  and  the  Cutting 
Company  insisted  that  the  guaranty  should  not  extend  to  such 
special  prices,  but  only  to  the  general  prices  fixed.  This  was 
agreed  to  by  Peterson.  Having  thus  brought  the  parties  to 
an  agreement,  Oliphant  drew  the  contract  for  the  purnose  of 
expressing  the  agreement  so  made,  and  to  provide  for  the 
guaranty  required  he  inserted  the  clause  above  quoted  and 
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submitted  the  contract  to  both  parties.  It  was  satisfactory 
to  both  as  a  correct  expression  of  their  intention  and  each 
thereupon  signed  it. 

It  is  apparent  from  this  evidence  that  the  object  to  be  se- 
cured by  the  clause  in  question  was  to  put  Peterson  on  an 
equal  footing  with  other  dealers  in  canned  tomatoes,  in  case 
the  association's  opening  prices,  and  the  general  market  prices 
thereby  fixed,  should  be  less  than  those  named  in  the  contract. 
The  printing  of  the  price  list  by  the  association  was  wholly 
immaterial  to  this  purpose,  but  both  parties,  assuming  that 
such  price  list  would  be  printed  as  usual,  and  desiring  to  use 
language  that  would  exclude  occasional  or  special  prices  as  a 
standard,  accepted  the  words  ''opening  printed  prices,"  as  a 
good  description  of  the  standard  intended.  The  words  would 
clearly  have  accomplished  that  purpose,  if  the  event  had 
occurred  in  the  manner  each  expected  it  would.  When  the 
season  opened,  however,  the  event  proved  that  the  expectation 
that  there  would  be  a  printed  announcement  of  association 
prices  was  a  mistaken  one.  There  can  be  no  doubt  from  the 
evidence  that  this  expectation  was  entertained  by  both  par- 
ties, that  the  mistake  in  that  respect  was  mutual,  and  that  by 
reason  thereof  the  contract  failed  truly  to  express  the  inten- 
tion of  the  parties. 

The  case  comes  clearly  within  the  sections  above  cited.  Sec- 
tion 3399  declares  that  when  through  a  ''mutual  mistake  of 
the  parties"  a  written  contract  "does  not  truly  express  the 
intention  of  the  parties,  it  may  be  revised  on  the  application 
of  the  party  aggrieved,  so  as  to  express  that  intention."  The 
fact  that  no  word  was  inserted  which  the  parties  did  not  in- 
tend to  insert  and  none  omitted  which  they  did  intend  to 
insert  or  supposed  had  been  inserted,  does  not  prevent  the 
application  of  the  rule,  nor  make  it  any  the  less  a  case  of  mis- 
take. It  was  the  mutual  mistake  in  expecting  a  thing  to 
happen  in  the  future  which  did  n«t  occur  that  led  to  the  in- 
sertion of  the  word  "printed."  This  word,  if  taken  literally 
in  connection  with  the  fact  that  the  price  list  for  that  season 
was  not  printed,  would  operate  to  frustrate  the  real  intent. 
Section  3401  covers  this  point  precisely.  It  is  as  follows:  "In 
revising  a  written  instrument,  the  court  may  inquire  what 
the  instrument  was  intended  to  mean,  and  what  were  intended 
to  be  its  legal  consequences,  and  is  not  confined  to  the  inquiry 

OLXIV.  OaI.— 4 
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wliat  the  language  of  the  instrument  was  intended  to  be."  It 
was  shown  that  both  parties  intended  the  legal  consequences 
of  the  contract  to  be  that  the  opening  market  prices  of  the 
season  as  established  by  the  association  should  be  the  prices 
for  which  the  goods  should  be  sold  to  Peterson  and  that  the 
language  chosen  to  effect  that  object  was  so  chosen  because 
of  the  mistake  as  to  the  manner  of  announcing  such  prices. 
We  do  not  understand  that  relief  from  the  consequences  of 
a  mutual  mistake  is  confined  to  cases  where  the  mistake  was 
with  reference  to  a  past  event,  or  to  the  present  existence  of 
some  fact  or  thing.  No  sound  reason  appears  why  the  doc- 
trine should  not  equally  apply  where  both  parties  by  mistake 
expect  a  future  event  to  occur  and  describe  the  subject  matter 
by  words  which  make  the  intent  clear  if  the  event  does  happen 
as  expected,  but  which  defeat  the  real  intent  if  the  event 
does  not  happen  precisely  in  the  manner  expected.  "We  think 
this  case  comes  clearly  within  the  doctrine. 

There  was  no  substantial  conflict  in  the  evidence  on  this 
subject.  The  president  and  secretary  of  the  Cutting  Com- 
pany each  testified  that  the  wording  of  the  contract  was  ex- 
actly as  he  intended  it  should  be  and  that  he  intended  to 
guarantee  Peterson  precisely  as  the  clause  provided.  There 
was  no  contention  that  they  did  not  intend  this,  as  they  under- 
stood the  facts  and  conditions  and  effect  of  the  words  used. 
This  was  not  the  essence  of  the  mistake.  Neither  of  them  dis- 
puted nor  denied  that  he  then  expected  that  the  opening 
prices  of  the  association  would  be  printed  as  usual  or  that  he 
approved  the  words  in  consequence  of  that  erroneous  belief 
and  expectation. 

If  they  had  declared  that  they  did  not  then  expect  that  the 
price  list  would  be  printed  and  that  they  approved  the  word- 
ing with  that  idea,  it  would  be  a  virtual  confession  that  they 
believed  that  the  guaranty  would  be  nugatory  and  intended 
to  perpetrate  a  fraud  upon  the  defendant  if  a  lower  price  was 
fixed  by  the  association  without  printing  the  price  list.  The 
mistake  would  then  come  within  the  class  of  mistakes  de- 
scribed in  section  3399  as  ''a  mistake  of  one  party,  which  the 
other  at  the  time  knew  or  suspected."  The  evidence  shows 
that  Oliphant  informed  the  Cutting  Company's  officers  that 
Peterson  insisted  upon  a  protection  against  the  possibility  of 
being  bound  to  pay  a  price  higher  than  the  opening  prices 
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fixed  for  the  trade  generally  by  the  association.  They  do  not 
deny  this  evidence.  Hence  they  would  be  chargeable  with 
knowledge  that  Peterson  expected  that  the  price  list  would 
be  printed,  and  if  they  did  not  expect  the  same  thing  them- 
selves, the  case  would  come  under  the  second  class  of  mis- 
takes mentioned  in  the  said  section.  The  use  of  the  word 
"printed,"  of  itself  indicates  such  expectation.  The  court 
below  should  have  allowed  the  defendant  to  amend  his  an- 
swer and,  upon  the  proof  made,  should  have  reformed  the 
contract  so  as  to  make  it  express  the  real  intention  of  the  par- 
ties. There  was  evidence  to  the  effect  that  the  association  did 
fix  opening  prices  for  that  season  for  the  goods  in  question, 
and  that  they  were  lower  than  those  named  in  the  agreement, 
the  difference  making  the  amount  which  Peterson  refused  to 
pay  for  the  goods  delivered.  The  matter  of  the  reformation 
of  the  contract  was  therefore  an  important  one  to  the  parties 
and  the  judgment  is  prejudicial  to  the  defendant. 
The  order  is  reversed. 


[8.  F.  No.  0346.    In  Bank.— October  4,  1012.] 

ANDREA  SBABBORO  et  al..  Petitioners,  v.  FRANK  C. 
JORDAN,  as  Secretary  of  State  of  the  State  of  Califor- 
nia,  Respondent. 

ElXGTIOM — CANDIDARS  VOB  PBBSmENTIAL  BlECTOBS — ^NOUINEXS  Of  BB> 

ruBUCAN  Pabtt — ^Bbpudiation  or  Plattoru  and  Candidates  or 
National  Party. — Nominees  for  electors  of  president  and  vice- 
president  of  the  United  States  to  be  voted  for  at  the  general  elec- 
tion of  November  5, 1912,  who  were  nominated  as  such  by  a  properly 
eonstitttted  convention  of  the  "Republican  Party,"  held  at  the  time 
and  place  appointed  by  law  therefor,  and  composed,  as  required  by 
the  act  of  1911  (Stats.  1911,  Ex.  Sees.,  p.  83),  of  the  so-called 
"^old-over"  state  senators  belonging  to  such  party  and  the  nominees 
•f  SQch  party  for  state  senator  and  assemblyman  throughout  the 
state,  selected  at  the  direct  primary  election  of  such  party  held  on 
September  3,  1912,  are  the  proper  candidates  of  such  party  for  that 
oiBee,  and  entitled  to  have  their  names  appear  as  such  on  the  official 
ballot  to  be  used  at  such  geneml  election,  notwithstanding  the  con- 
Tention  which  nominated  them  had  repudiated  the  platform  and 
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nominees  for  president  and  vice-president  of  the  United  States  of 
the  National  Bepublican  Convention,  and  had  declared  its  intent  to 
support  the  national  platform  and  candidates  for  such  offices  of  a 
new  party  known  as  the  Progressive  party,  and  they  themselves  had 
i>een  pledged  to  vote  as  electors  against  the  nominees  of  the  National 
Bepublican  party  for  president  and  vice-president. 

Id.— <^ONyxNTioN  or  Bepubucan  Party — Bight  or  Member  to  Vote. — 
Assuming  the  validity  of  the  act  of  1911,  no  qualified  member  of 
the  convention  lost  his  legal  right  to  participate  therein  by  reascn 
of  his  attitude  or  vote  on  any  question  coming  before  the  conven- 
tion, whatever  might  be  his  motive  therein. 

APPLICATION  for  a  Writ  of  Mandate  directed  to  the  Sec- 
retary of  State  of  the  State  of  California. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Clayberg  &  Eose,  Samuel  M.  Shortridge,  Leroy  A.  Wright, 
and  Walter  B.  Bacon,  for  Petitioners. 

U.  S.  Webb,  Attorney-General,  for  Bespondent. 

THE  COUBT.— This  is  an  application  by  A.  Sbarboro  and 
twelve  others  for  a  writ  of  mandate  requiring  the  secretary 
of  state  to  place  their  names  on  the  general  election  ticket  to 
be  used  at  the  general  election  on  November  5,  1912,  as  the 
candidates  of  the  "Bepublican  Party"  for  electors  of  presi- 
dent and  vice-president  of  the  United  States,  and  to  omit  from 
said  ticket  the  names  of  thirteen  other  persons  who  claim  to 
be  and  whose  names  have  been  certified  to  said  secretary  of 
state  as  the  candidates  of  such  Bepublican  Party  for  such 
office.  The  secretary  of  state,  it  is  alleged,  will  place  the 
names  of  such  other  persons  on  such  ticket  as  such  candidates, 
instead  of  the  names  of  these  petitioners,  unless  this  court 
orders  otherwise. 

The  facts  upon  which  petitioners  rely  are  fully  set  forth 
in  their  petition,  and  the  question  is  whether  upon  these  facts 
they  are  entitled  to  the  relief  sought. 

Under  our  law  for  the  nomination  of  candidates  for  elec- 
tors of  president  and  vice-president  of  the  United  States  by 
political  parties  (Stats.  1911,  Ex.  Sess.,  p.  83),  the  candi- 
dates of  any  such  party  at  the  next  election  are  required  to 
be  nominated  by  a  convention  composed  of  the  so-called  ''hold- 
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over''  state  senators  belonging  to  such  party,  and  the  nomi- 
nees of  such  party  for  state  senator  and  assemblyman  through- 
out the  state,  selected  at  the  direct  primary  election  of  such 
party  held  on  September  3,  1912.  Such  a  convention  of  the 
''Republican  Party"  was  held  at  the  time  and  place  appointed 
1^  the  law  therefor,  114  persons  participating  therein  as 
members.  It  is  not  disputed  that  all  the  persons  attending 
said  convention  and  participating  as  members  in  its  proceed- 
ings were  entitled  under  the  law  to  which  we  have  referred 
to  participate  therein  as  members,  each  of  them  being  either 
a  ''hold-over"  senator  elected  as  and  registered  as  a  member 
of  the  "Republican  Party,"  or  a  nominee  of  such  party  for 
senator  or  assemblyman.  We  say  this  is  not  disputed,  for 
although  it  is  alleged  that  of  the  114  persons  participating 
as  members  in  said  convention,  only  thirteen  were  "Repub- 
licans" and  the  remaining  101  were  not  affiliated  with  the 
Republican  party,  and  were  mere  intruders  in  the  conven- 
tion, it  is  subsequently  alleged  that  each  of  said  114  persons 
who  were  nominees  for  the  senate  and  assembly  (being  100 
of  the  114)  were  nominated  at  the  primary  election  held 
September  3,  1912,  as  Republicans,  and  that  each  had  duly 
made  and  filed  the  affidavit  required  by  law  in  which  he  stated 
that  the  name  of  his  party  is  the  Republican  party,  and  that 
he  intended  to  affiliate  with  said  Republican  party  and  vote 
for  a  majority  of  the  ciEndidates  of  said  party  at  the  next 
ensuing  general  election.  There  is  no  pretense  that  the  same 
is  not  true  as  to  the  fourteen  "hold-over"  senators  participat- 
ing. Each  and  all  of  those  participating  were  qualified  to 
participate  in  the  convention  as  Republicans,  so  far  as  any 
test  prescribed  by  the  law  is  concerned.  The  sole  basis  of  any 
claim  that  101  of  the  persons  participating  as  members  of 
said  convention  were  not  affiliated  with  the  Republican  party 
and  were  disqualified  from  acting  as  members  of  the  conven- 
tion, is  substantially  that  as  members  of  such  convention  they 
repudiated  the  action  of  the  convention  of  the  National  Re- 
publican party  held  at  Chicago  in  June  of  this  year  by  adopt- 
ing a  resolution  directly  and  positively  repudiating  the  plat- 
form and  nominees  of  such  National  Republican  convention, 
and  declaring  it  to  be  their  intent  and  purpose  to  support  the 
national  platform  and  candidates  of  a  new  party  known  as  the 
P^gressive  party,  and  by  nominating  as  candidates  for  elect- 
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ors  of  president  and  vice-president  of  the  United  States,  per- 
sons pledged  in  the  event  of  their  election  to  vote  for  the 
nominees  of  said  Progressive  party  for  president  and  vice- 
president  of  the  United  States.  Such  a  resolution  was,  in 
fact,  adopted  by  the  votes  of  said  101  members,  against  the 
protest  of  the  remaining  thirteen  members,,  and  by  the  vote 
of  the  same  101  members,  thirteen  candidates  for  elector  of 
president  and  vice-presid-ent  of  the  United  States  were  nomi- 
nated as  the  candidates  of  the  Republican  party  for  that  office, 
who  are  pledged  to  vote  against  the  nominees  of  the  National 
Republican  party  for  president  and  vice-president.  The  thir- 
teen protesting  members  thereupon  organized  as  a  convention, 
claiming  to  be  the  only  rightful  members  of  the  Republican 
convention  called  for  by  the  law,  adopted  a  platform  ratify- 
ing the  platform  adopted  by  the  National  Republican  conven- 
tion at  Chicago,  and  nominated  these  petitioners  as  the 
Republican  candidates  for  electors  of  president  and  vice- 
president. 

No  question  is  raised  by  this  proceeding  as  to  the  constitu- 
tionality of  the  statute  prescribing  the  manner  of  nomination 
by  political  parties  of  candidates  for  elector  of  president  and 
vice-president  of  the  United  States.  The  petitioners  seek  the 
relief  asked  by  them  solely  as  the  alleged  nominees  of  the  con- 
vention provided  for  by  such  statute.  They  set  forth  no 
other  alleged  source  of  right  or  title  as  candidates  of  the  Re- 
publican party  for  such  office,  and  they  do  not  allege  any 
matter  entitling  them  to  oppose  the  printing  on  the  general 
election  ticket  of  the  names  of  the  other  set  of  nominees  of 
said  convention,  as  the  candidates  of  the  Republican  party,  in 
the  event  that  they,  petitioners,  are  not  the  rightful  nominees 
under  said  statute.  For  all  the  purposes  of  this  proceeding, 
then,  the  statute  must  be  regarded  as  being  free  from  objec- 
tion on  the  ground  of  violation  of  any  constitutional  provision. 

Assuming  the  statute  to  be  in  all  respects  valid,  we  are 
satisfied  that  the  petitioners  cannot  prevail  in  this  proceed- 
ing. There  is  no  ground  for  holding  that  any  member  of  the 
convention  lost  his  legal  right  to  participate  therein  by  reason 
of  his  attitude  or  vote  on  any  question  coming  before  the  con- 
vention. Each  member  measured  fully  up  to  the  statutory 
requirements  for  election  to  the  convention  and  participation 
in  the  proceedings  thereof,  and  his  legal  right  to  continue 


Oct.  1912.]  Sbasboro  v,  Jobdan.  55 

therein  as  a  member  to  the  adjournment  of  the  conyention 
eonld  not  be  affected  by  his  attitude  or  vote  on  any  question, 
whatever  might  be  his  motive  therein.  In  this  respect,  he 
occupied  no  different  position  in  principle  from  that  occupied 
by  a  delegate  to  a  nominating  convention  under  our  old  sys- 
tem of  nomination  of  candidates.  As  to  such  a  convention, 
we  have  direct  authority  in  this  state,  in  the  case  of  Hutchin- 
son  V.  Brawn,  122  Cal.  189,  [42  L.  R.  A.  232,  54  Pac.  738]. 
A  state  covention  of  the  People's  party,  then  a  regular  polit- 
ical party  of  this  state,  had  been  regularly  called  and  con- 
vened for  the  nomination  of  candidates  of  such  party  for 
state  ofiBcers.  There  were  about  160  delegates  actually  pres- 
ent. By  a  majority  vote  a  plan  of  fusion  with  the  Democratic 
and  Silver  Republican  parties  was  agreed  upon,  and  Judge 
James  G.  Maguire,  a  Democrat,  was  nominated  as  the  People's 
party  candidate  for  governor.  Fifty-three  delegates  pro- 
tested against  this  proceeding,  and  withdrew  and  at  once  or- 
ganized another  convention  as  the  real  People's  party  con- 
vention and  nominated  a  full  state  ticket.  The  majority 
completed  their  ticket.  Each  faction  presented  its  ticket  for 
filing  to  the  secretary  of  state  as  the  regular  People's  party 
ticket,  and  the  question  before  this  court  was,  which  was  en- 
titled to  be  filed  as  the  ticket  of  the  People's  party  T  It  was 
unanimously  held  that  the  ticket  nominated  by  the  majority 
of  such  convention  was  the  regular  People's  party  ticket,  and 
it  was  said,  among  other  things.  Chief  JusTtice  Beatty  writing 
the  opinion : 

''It  is  conceded  that  both  certificates  are  regular  in  form, 
duly  authenticated,  and  that  all  the  conditions  of  the  statute 
relative  to  their  presentation  have  been  fully  complied  with. 
The  only  question  is,  which  emanated  from  the  regular  and 
authorized  convention  of  the  party. 

''Upon  this  point  we  are  satisfied  that  the  respondent  erred 
in  his  conclusion.  It  is  clear  that  the  full  convention  was 
regularly  called  and  organized,  and  that  only  about  one-third 
of  its  members  withdrew  after  the  nomination  of  Judge  Ma- 
guire. The  withdrawal  of  a  minority  of  the  delegates  present 
did  not  dissolve  the  convention  or  destroy  its  identity.  It 
remained  as  before,  the  people's  convention,  with  full  au- 
thority to  nominate  a  ticket  to  be  voted  for  at  the  election. 
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"The  fact — if  it  be  a  fact — that  some  or  all  of  the  delegates 
who  remained  were  violating  pledges  or  sacrificing  party  in- 
terests in  nominating  Judge  Maguire  and  adopting  the  plan 
of  fusion,  presents  a  question  with  which  neither  the  secretary 
of  state  nor  the  court  has  the  slightest  concern.  That  is  a 
matter  to  be  settled  between  them  and  their  constituents. 
^Delegates  to  poUticai  conventions  are  no  douht  trustees  in  a 
large  sense  of  the  word,  hut  they  discharge  a  trust  with  which 
the  courts  do  not  meddle.  They  obey  or  disobey  instructions 
as  they  see  fit,  and  the  only  remedy  for  their  disobedience  is 
the  censure  of  the  people  expressed  at  the  polls.  This  is  true, 
at  least  so  far  as  the  ballot  law  is  concerned.  All  the  filing 
officer  has  to  determine  is  whether  the  certificate  offered  for 
his  acceptance  emanates  from  the  regular  convention  of  the 
party.  It  is  no  concern  of  his  whether  the  delegates  to  the 
convention  have  nominated  members  of  their  own  party  or 
of  other  parties,  whether  the  nominees  are  there  to  stay  or  to 
be  taken  down."     (The  italics  are  ours). 

The  views  thus  announced  are  applicable  here,  and  they  ob- 
viously dispose  of  petitioners'  application.  They  are  not  the 
nominees  of  the  Republican  party  convention  for  electors,  but 
are  simply  the  choice  of  a  minority  thereof,  the  thirteen  others 
whose  names  they  seek  to  prevent  respondent  from  placing 
on  the  ticket  having  been  legally  nominated  by  a  majority 
vote  of  such  convention  as  the  candidates  of  the  Republican 
party  of  this  state  for  that  office. 

For  the  reasons  stated,  the  court  from  the  bench  ordered 
that  the  application  for  a  writ  of  mandate  be  denied. 


[L.  A.  No.  3342.    In  Bank.— October  18,  1012.] 

J.  SCOTT  ALLEN,  Petitioner,  v.  H.  J.  LELANDE,  County 
Clerk  of  the  County  of  Los  Angeles,  and  J.  HENRY 
BAETZ,  Respondents. 

Eliction — Membib  or  Assembly — ^Legislature  Sole  Judge  or  Quau- 
FiGATioMs  or  Members — Law  Providino  for  OmciAL  Ballot. — 
Under  section  7  of  article  lY  of  the  state  constitution,  the  assemblj 
is  made  the  exclusive  judge  of  the  qualifications  of  its  members, 
and  the  law  providing  for  an  official  ballot  cannot  be  held  to  have 
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ebanged  the  intent  of  the  people  that  vach  bodj  should  be  the  sole 
and  exclusive  judge  of  the  oligibility  of  those  whose  election  is 
pToperlj  certified. 

In. — Mandamus — Inxugibilitt  of  Gandidati — SmnoNe  Navk  fkov 
Official  Ballot. — A  writ  of  mandate  will  not  lie  to  compel  the 
eounty  clerk  to  strike  from  the  official  ballot  the  name  of  a  candi- 
date for  member  of  the  assembly,  on  the  ground  that  he  was  in- 
eligible for  that  office  bj  reason  of  nonresidenee.  For  the  court 
to  undertake  to  try  the  question  of  eligibili^,  and  to  deprive  the 
candidate  of  any  chance  to  be  elected,  would  be  to  usurp  the  juris- 
diction of  the  assembly. 

APPLICATION  for  a  Writ  of  Mandate  directed  to  tHe 
County  Clerk  of  the  County  of  Los  Angeles. 

The  facts  are  stated  in  the  opinion  of  the  court 

Milton  E.  Young,  and  Theodore  Bell,  for  Petitioner. 

John  D.  Fredericks,  District  Attorney,  for  Respondents. 


THE  COUBT. — J.  Henry  Baetz  has  been  nominated  as  a 
Bepublican  candidate  for  the  assembly  in  the  sixty-fifth  as- 
sembly district.  The  secretary  of  state  has  certified  to  the 
county  clerk  of  Los  Angeles  County  that  he  is  the  Bepublican 
nominee  for  member  of  the  assembly  from  said  district.  It 
is  alleged  that  he  is  ineligible  for  that  office  by  reason  of  non- 
residence.  The  county  clerk  has  been  requested  to  strike  his 
name  from  the  official  ballot  as  such  candidate,  and  has  re- 
fused. We  are  asked  to  issue  a  writ  of  mandate  compelling 
the  clerk  to  comply  with  that  demand.  The  constitution  of 
the  state  (Brt.  IV,  sec.  7)  reads  as  follows:  ''Each  house  shall 
choose  its  officers,  and  judge  of  the  qualifications,  elections, 
and  returns  of  its  members."  By  that  article  the  assembly 
is  made  the  exclusive  judge  of  the  qualifications  of  its  mem- 
bers. The  law  providing  for  an  official  ballot  cannot  be  held 
to  have  changed  the  intent  of  the  people  in  adopting  that 
eonstitutional  provision  that  the  assembly  should  be  the  sole 
and  exclusive  judge  of  the  eligibility  of  those  whose  election 
is  properly  certified.  For  this  court  to  undertake  to  try  the 
question  of  eligibility  and  to  deprive  the  candidate  of  any 
diance  to  be  elected,  would  simply  be  to  usurp  the  jurisdio* 
tion  of  the  assembly. 

The  petition  is  denied. 
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[L.  A.  No.  2651.    In  Bank. — October  18,  1912.] 

TITLE  INSURANCE  AND  TRUST  COMPANY,  Respond- 
ent,  V.  CALIFORNIA  DEVELOPMENT  COMPANY 
et  al.,  Defendants.  NEW  LIVERPOOL  SALT  COM- 
PANY,  Appellant,  BOAZ  DUNCAN,  Intervener  and  Re- 
spondent. 

Ebceiveb — ^Foreclosure  of  Mortgage — iNSumciENCT  o»  Property  to 
Discharge  Mortgage  Debt — ^Yalus  of  Property  must  be  Shown. 
In  an  action  to  foreclose  a  mortgage,  the  appointment  of  a  re- 
ceiver on  the  ground  that  the  mortgaged  property  is  probably  insuffi- 
cient to  discharge  the  mortgage  debt  is  not  justified,  if  the  only 
allegation  in  that  connection  is  a  mere  averment,  on  information 
and  belief,  that  the  "property  is  probably  insufficient  to  discharge 
the  mortgage  debt,"  without  any  showing  of  the  value  of  the  prop- 
erty, or  of  any  facts  indicating  its  value. 

Id. — bright  to  Receiver  ik  Action  to  Foreclose  Mortgage — Impair- 
ment OF  Mortgage  Security. — The  right  of  a  mortgagee  to  have 
a  receiver  take  charge  of  the  mortgaged  property  pendente  lite  is 
founded  upon  the  proposition  that  such  action  is  necessary  in  order 
to  preserve  or  protect  the  interest  of  the  mortgagee.  His  interest 
is  the  lien  of  his  mortgage,  and  its  extent  is  measured  by  the  amount 
of  the  mortgaged  debt  for  which  the  lien  is  security.  Unless  the 
security  for  the  ultimate  payment  of  the  debt  is  in  some  way  in- 
jured or  impaired,  he  cannot  be  prejudiced. 

Id. — Danger  of  Material  Injury  to  Mortgaged  Property — EFrser  of 
Injury  on  Value  of  Property. — In  order  to  determine  whether  a 
receiver  should  be  appointed  pendente  lite  in  such  action,  on  the 
ground  that  the  mortgaged  property  is  in  danger  of  being  ''mate- 
rially injured,"  within  the  meaning  of  subdivision  2  of  section  564 
of  the  Code  of  Civil  Procedure,  it  is  necessary  to  consider  the  rela- 
tive value  of  the  property  after  the  injury  has  been  inflicted,  and 
the  amount  of  the  debt,  and  a  receiver  should  not  be  appointed,  if 
the  injury,  though  considerable  in  extent,  will  still  leave  enough  of 
the  property  remaining  intact  to  be  ample  security  for  the  debt. 
Consequently,  in  applying  for  a  receiver  on  such  ground,  the  plain- 
tiif  must  show,  not  only  that  the  property  mortgaged  was  in  danger 
of  material  injury,  but  also  that  such  injury  would  so  depreciate 
its  value  that  it  would  not  thereafter  aiford  adequate  security  for 
the  payment  of  the  mortgaged  debt. 

Id. — Injury  to  Part  of  Mortgaged  Irrigation  System. — ^Where  the 
mortgaged  property  was  of  vast  extent  and  consisted  of  several 
distinct  things,  amongst  others  of  an  extensive  irrigation  system, 
it  was  an  abuse  of  discretion  to  appoint  a  receiver  petidents  lite, 
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upon  a  mere  ehowing  of  danger  of  material  injury  to  a  part  of 
taeh  ijBtem  of  irrigation,  where  no  showing  was  made  as  to  either 
fhe  extent,  the  present  condition,  or  the  yalues  of  the  remaining 
portions  of  the  mortgaged  property. 

Id. — ^Ez  Paeti  Application  wor  Bxceiveb^-Undkrtakino  by  Susett 

ObMPAKT — APPBOVAL  BT  Ck)UBT — ^EVIDENOB  Of  AGENT'S   AUTHOBITT 

—Appeal. — In  the  absence  of  any  evidence  to  the  contrary,  it  will 
be  presumed  on  appeal  that  persons  purporting  to  act  as  agents  of 
a  surety  company  in  the  execution  of  an  undertaking  given  upon 
the  appointment  of  a  receiver,  as  r:  ulred  by  section  566  of  the 
Code  of  Civil  Procedure,  and  w>'?h  was  accepted  and  approved  by 
the  court,  sulBciently  establifhcd  their  authority  by  evidence  pre- 
sented to  the  trial  court. 
lb. — ^Undbbtaxino  MUST  Bun  in  Favob  of  All  Defendants. — ^The  un- 
dertaking  required  to  be  given  by  section  566  of  the  Code  of  Civil 
Procedure,  if  a  receiver  is  appointed  upon  an  ex  parte  application, 
should  run  in  favor  of  each  defendant  in  the  action,  and  should  be 
in  such  form  that  any  defendant  would  have  a  right  of  action 
thereon  if  he  is  damaged  by  the  appointment.  If  the  undertaking 
given  and  approved  by  the  court  was  in  favor  of  only  one  of  the 
defendants,  the  appointment  of  the  receiver,  so  far  as  the  interests 
of  other  defendants  are  concerned,  was  improperly  made. 

lb. — New  Undebtakino  Filed  Subsequent  to  Appointment  of  Bb- 

CBIVEB — VaLIDITT    OF    APPOINTMENT — RATIFICATION    OF    OBIOINAL 

Undebtakino. — ^Where  the  original  undertaking  given  ran  in  favor 
of  only  one  of  the  defendants,  a  new  undertaking  subsequently 
given  in  pursuance  of  an  order  of  court,  running  to  all  the  defend- 
ants and  ratifying  and  confirming  the  original  undertaking,  operated 
to  make  valid  the  appointment  of  the  receiver  from  the  time  of  its 
tting,  and  to  cure  any  defects  in  the  manner  of  the  execution  of  the 
original  undertaking. 

Id. — ^Revebsal  of  Obdib  Appointing  Regeiveb — ^Appeal  by  Single  De- 
fendant— Effeot  of  Bevebsal. — The  reversal  of  an  order  appoint- 
ing a  receiver  in  an  action  to  foreclose  a  mortgage  against  several 
defendants,  upon  the  appeal  of  a  single  defendant  who  had  neither 
the  possession  nor  the  right  of  possession  of  any  of  the  mortgaged 
property,  and  whose  only  interest  therein  was  that  of  a  subsequent 
encumbrancer  or  holder  of  some  of  the  bonds  secured  by  the  mort- 
gage, did  not  affect  the  validity  of  the  order  as  to  the  other  parties 
to  the  action.  The  effect  of  the  reversal  would  only  inure  to  the 
defendant  appealing,  so  as  to  give  it  the  right  of  participation  in 
the  proceeds  of  any  foreclosure  sale  in  preference  to  the  costs  and 
axpenset  occasioned  by  the  receivership. 

APPEAL  from  an  order  of  the  Superior  Court  of  Imperial 
County  appointing  a  receiver.    Franklin  J.  Cole,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Page,  McCutchen  &  Enight,  and  Page,  McCutchen,  Knight 
&  Olney,  for  Appellant. 

O'Melveny,  Stevens  &  Millikin,  Lee  C.  Gates,  and  Walter 
K.  Pnller,  for  Plaintiff  and  Respondent. 

J.  W.  McKinley,  for  Receiver. 

THE  COURT.— The  appeal  is  from  an  order  appointing 
a  receiver.  It  is  taken  by  the  New  Liverpool  Salt  Company 
alone. 

The  action  was  begun  to  foreclose  the  lien  of  a  mortgage 
or  deed  of  trust  made  by  the  California  Development  Com- 
pany, to  secure  the  payment  of  certain  bonds  issued  by  it. 
The  order  appointing  the  receiver  was  made  ex  parte,  and 
was  founded  on  the  complaint  and  the  affidavit  of  one  Henry 
L.  Lyon. 

We  find  it  necessary  to  consider  but  two  objections  urged 
against  the  regularity  of  the  order :  1.  That  the  court  abused 
its  discretion  in  making  the  order  upon  the  facts  shown;  and 
2.  That  the  order  is  void,  as  to  the  New  Liverpool  Salt  Com- 
pany, because  it  was  made  ex  parte,  without  exacting  any 
undertaking  for  the  protection  of  that  company,  as  required 
by  section  566  of  the  Code  of  Civil  Procedure. 

1.  We  think  the  facts  shown,  though  not  sufficiently  lacking 
in  merit  to  make  the  order  void  for  want  of  jurisdiction,  were 
of  so  little  force  and  effect  that  we  must  declare  the  making 
of  the  order  an  abuse  of  discretion.  The  plaintiff  attempted 
to  show  the  causes  for  appointing  receivers  set  forth  in  sub- 
division 2  of  section  564  of  the  Code  of  Civil  Procedure. 
These  are:  1.  "That  the  mortgaged  property  is  in  danger  of 
being  lost,  removed,  or  materially  injured";  and  2,  **That 
the  property  is  probably  insufficient  to  discharge  the  mort- 
gage debt." 

The  only  attempt  to  establish  the  second  ground  mentioned 
consisted  of  an* allegation  in  the  complaint  stating  ''that  as 
plaintiff  is  informed  and  believes  and  therefore  avers,  the 
aforementioned  property  is  probably  insufficient  to  discharge 
the  mortgage  debt  aforesaid."    Neither  the  value  of  the  prop- 
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erty,  nor  any  facts  indicating  its  value,  are  set  forth  in  the 
complaint  or  in  the  affidavit.  The  decision  in  Bank  of  Wood- 
land V.  Stephens,  144  Cal.  660,  [79  Pac.  379],  is  directly  to 
the  point  that  this  is  not  a  sufficient  allegation  of  fact  to  jus- 
tify the  appointment  of  a  receiver  under  this  clause  of  the 
section. 

The  showing  under  the  first  clause  is  also  insufficient.  The 
right  of  a  mortgagee  to  have  a  receiver  take  charge  of  the 
mortgaged  property  during  the  pendency  of  the  action  is 
founded  upon  the  proposition  that  such  action  is  necessary 
in  order  to  preserve  or  protect  the  interest  of  the  mortgagee. 
His  only  interest  is  the  lien  of  his  mortgage,  and  its  extent 
is  measured  by  the  amount  of  the  debt  for  which  the  lien  is 
security.  The  debt  is  the  substantial  thing ;  unless  the  secur- 
ity for  its  ultimate  payment  is  in  some  way  endangered  or 
impaired,  he  cannot  be  prejudiced.  The  purpose  of  the  sub- 
division in  question  is  to  provide  the  means  for  his  protection 
against  such  danger.  The  second  clause,  which  we  have  just 
noticed,  is  provided  to  enable  him,  when  his  debt  is  matured, 
to  obtain  and  apply  to  its  payment  the  rents,  issues,  and 
profits  of  the  property,  and  it  expressly  declares  that  this 
may  be  done  only  when  the  mortgage  is  due,  and  when  it 
appears  probable  that  the  property  mortgaged  is  insufficient 
to  pay  the  debt.  The  first  clause  covers  different  contingen- 
cies and  dangers,  but  its  purpose  is  the  same — namely,  to 
preserve  sufficient  of  the  security  to  discharge  the  debt.  It 
covers  the  contingencies  of  loss,  removal,  and  material  injury. 
If  all  the  mortgaged  property  is  lost  or  removed  from  the 
jnnsdietion  the  entire  security  is  gone,  and  the  prejudice  to 
the  rights  of  the  mortgagee  necessarily  ensues,  for  he  is  en- 
titled to  have  such  property  remain  accessible,  whatever  its 
value  and  although  it  may  far  exceed  the  mortgage  debt. 
But  if  the  danger  is  only  that  it  may  be  '* materially  injured," 
the  relative  value  of  the  property,  after  such  injury  has  been 
inflicted,  and  the  amount  of  the  debt,  must  be  considered  in 
order  to  determine  whether  or  not  the  mortgagee's  interests 
require  the  court  to  deprive  the  mortgagor  of  his  lawful  pos- 
session of  his  own  property.  If  the  injury  though  consider- 
able in  extent,  will  still  leave  enough  of  the  property  remain- 
ing intact  to  be  ample  security  for  the  debt,  the  court  should 
not  interfere.    In  such  a  case  the  mortgagee  can  suffer  no 
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injury  to  his  interests.  It  was,  therefore^  necessary  for  the 
plaintiflP,  in  applying  £or  a  receiver,  to  show,  not  only  that 
the  property  mortgaged  was  in  danger  of  material  injury,  but 
also  that  such  injury  would  so  depreciate  its  value  that  it 
would  not  thereafter  afford  adequate  security  for  the  payment 
of  the  outstanding  bonds. 

The  complaint  shows  that  the  bonds  issued  and  unpaid 
amount  to  $477,920,  with  interest  from  July  1,  1908.  The 
mortgaged  property  is  of  vast  extent.  It  consists  of  318  acres 
of  land  in  Imperial  County  on  the  Colorado  River,  known  as 
Hanlon's  Heading;  a  large  canal,  then  in  course  of  construc- 
tion, to  carry  the  water  of  the  Colorado  River  from  said  head- 
ing to  a  point  in  California  over  fifty  miles  distant,  to  be 
there  sold  to  the  Imperial  Water  Company  and  others,  the 
said  water  company  taking  four  hundred  thousand  acre  feet 
per  year  at  the  yearly  rate  of  fifty  cents  per  acre  foot ;  a  right 
to  take  water  from  said  river  and  also  from  Volcano  Lake  in 
Mexico  to  supply  such  purchasers;  practically  all  of  the  cap- 
ital stock  of  a  subsidiary  company  organized  under  Mexican 
laws  to  hold  the  property  and  conduct  the  necessary  opera- 
tions of  the  system  in  Mexico,  which  said  Mexican  company 
also  holds  title  to  one  hundred  thousand  acres  of  land  in 
Mexico;  the  right  to  sell  the  entire  capital  stock  of  said  Im- 
perial Water  Company  at  $8.75  a  share  and  appropriate  the 
proceeds  to  its  own  use,  said  company  having  a  capital  stock 
of  one  hundred  thousand  shares ;  also  the  easements  pertain- 
ing to  said  water  system,  all  buildings,  structures,  tools,  and 
personal  property  used  in  connection  therewith,  and  all  lands, 
rights,  franchises,  and  property  which  the  Development  Com- 
pany should  thereafter  acquire.  This  mortgage,  or  deed  of 
•  trust,  was  made  in  1900.  The  suit  was  begun  on  December 
13,  1909.  Whether  or  not  the  proposed  water  system  had 
been  completed,  or  how  far  it  has  been  constructed  does  not 
appear  except  by  inference.  Nothing  is  said  as  to  the  value 
of  this  property,  or  any  part  thereof,  nor  as  to  the  extent  of 
the  canal. 

The  only  facts  tending  to  show  the  danger  of  material  in- 
jury were  those  stated  in  the  affidavit  of  Lyon.  Prom  this 
it  appears  that  somewhere  on  the  Development  Company's 
canal  there  is  a  place  called  ** Sharp's  Heading,"  that  the 
'^ structures"  at  that  heading  ^^are  wooden  and  are  old  and 
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weak;  and  that  there  ia  imminent  danger  that  said  structures 
may  be  washed  out  at  any  time,"  unless  the  same  are  further 
protected;  that  "the  only  way  for  the  protection  of  said  canal 
and  water  system"  is  to  put  in  new  and  permanent  structures 
and  collateral  works,  all  of  which  would  cost  more  than 
$250,000.    The  affidavit  then  proceeds  as  foUows: 

"That  said  structures  at  Sharp's  Heading  are  the  only  suit- 
able place  for  the  handling  or  putting  of  the  water  of  said 
canal  into  said  irrigation  system ;  that  if  the  same  be  washed 
out  and  destroyed,  the  irrigation  system  of  said  California 
Development  Company  would  be  in  a  condition  that  it  would 
be  useless  and  that  water  could  not  be  supplied  to  the  Im* 
perial  Valley  for  many  months  because  it  would  take  several 
months  to  reconstruct  the  said  structures.  That  there  are 
other  points  in  said  system,  of  irrigation  works  that  are  of 
temporary  character  of  construction;  that  the  same  are  in 
constant  need  of  repair;  that  through  flood  or  other  natural 
causes  the  same  are  liable  to  displacement  and  destruction, 
and  the  effect  thereof  would  deprive  irrigators  of  water  and 
residents  of  domestic  water  and  materially  injure  the  prop- 
erty. That  the  only  way  for  the  protection  of  said  canal  and 
water  system  is  the  construction  of  permanent  and  new  struc- 
tures costing,  with  all  collaterals,  over  $500,000.00:" 

This  shows  that  the  new  structures  required  to  make  the 
system  secure  against  washouts  would  cost  five  hundred  thou- 
sand dollars.  But  it  does  not  state  the  value  of  the  existing 
structures,  nor  the  value  of  the  entire  system,  nor  the  value 
of  the  other  property  covered  by  the  mortgage,  nor  how  much 
that  value  would  be  reduced  if  the  apprehended  washouts 
and  injuries  actually  occurred.  The  injuries  from  washouts 
would  doubtless  be  substantial  both  in  value  and  in  character. 
But  neither  the  extent,  the  present  condition,  nor  the  values 
of  the  remaining  portions  of  a  system  of  irrigation  works 
which  is  probably  larger  than  any  other  in  the  state,  or  of  the 
property  of  the  Mexican  company,  appears,  and  it  may  well 
be  that,  even  with  the  injuries  accomplished,  the  property 
remaining  will  far  exceed  the  amount  due  on  the  bonds  and 
will  constitute  abundant  security  for  the  pa3rment  thereof. 
If  so,  there  would  be  no  necessity  jfor  the  appointment  of  a 
receiver  to  incur  additional  expense  to  keep  the  system  in 
operation.    The  water  users  would  be  interested  in  having 
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that  done  for  their  protection,  but  the  bondholders,  being 
otherwise  fully  secured,  would  have  no  interest  sufScient  to 
justify  such  action.  The  decision  of  such  matters  is  very 
largely  within  the  discretion  of  the  lower  court.  This  court 
should  be  slow  to  interfere  with  an  exercise  thereof.  But 
where  the  showing  of  apprehended  injury  fails  to  make  it 
appear  that  the  mortgagee's  or  bondholders'  interests  and 
security  will  be  jeopardized,  it  is  a  clear  abuse  of  discretion 
to  make  such  an  order. 

2.  Before  the  order  appointing  the  receiver  was  made,  the 
plaintiff,  under  the  direction  of  the  court,  procured  and  filed 
an  undertaking  of  the  United  States  Fidelity  and  Guaranty 
Company  in  the  sum  of  three  thousand  dollars,  in  form  as  pro- 
vided in  section  566  of  the  Code  of  Civil  Procedure.  This  un- 
dertaking was  dated  December  .13,  1909,  it  was  signed  by 
Catesby  C.  Thorn,  as  attorney-in-fact  for  the  Guaranty  Com- 
pany, and  it  was  acknowledged  by  him,  as  such,  on  that  day,  in 
Los  Angeles  County,  and  was  filed  on  the  same  day  in  Imperial 
County.  At  the  time  it  was  so  signed,  the  amount  of  the  obli- 
gation was  not  inserted  therein.  Before  it  was  filed  the  words 
''three  thousand  dollars"  were  inserted  in  the  appropriate 
place  by  a  person  authorized  by  said  Thom  to  do  so,  the  same 
being  made  at  the  courthouse  in  Imperial  County,  in  the  ab- 
sence of  said  Thom.  The  person  who  wrote  these  words  pre- 
sented to  the  court  written  evidence  of  his  authority  to  do  so, 
and  thereupon  the  undertaking  was  accepted  and  approved  by 
the  court  and  the  order  was  made  appointing  the  receiver. 

These  facts  do  not  invalidate  the  undertaking.  We  have 
not  before  us  the  power  of  attorney  whereby  Thom  was  made 
the  attorney-in-fact  of  the  Guaranty  Company,  nor  the  in- 
strument purporting  to  authorize  the  other  person,  in  his 
absence,  to  write  in  the  amount.  Both  were  sufficient  to  sat- 
isfy the  court  below  of  the  validity  of  the  undertaking.  As 
error  is  not  presumed,  but  must  be  affirmatively  shown  in 
order  to  warrant  a  reversal  of  the  action  of  the  lower  tribunal, 
and  no  such  showing  is  made,  the  conclusion  of  the  court  on 
these  points  must  stand.  It  is  legally  possible  that  Thom  was 
empowered  by  the  Guaranty  Company  to  substitute  another 
person  as  agent  to  write  in  the  words  aforesaid  and,  in  the 
absence  of  any  showing  to  the  contrary,  it  is  to  be  presumed 
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thftt  the  evidence  presented  to  the  court  below  established  this 
authority. 

The  undertaking  was  that  the  said  surety  ''does  hereby 
undertake  and  promise  to  and  with  the  defendant,  California 
Development  Company,"  that  plaintiff  would  **pay  to  said 
defendant  all  damages  it  may  sustain,"  etc.  It  did  not  pur- 
port to  run  to  or  in  favor  of  any  other  defendant.  Section 
566  of  the  Code  of  Civil  Procedure,  provides  as  follows:  '^If 
a  receiver  is  appointed  upon  an  ex  parte  application,  the 
court,  before  making  the  order,  must  require  from  the  appli- 
cant an  undertaking,  with  sufficient  sureties,  in  an  amount 
to  be  fixed  by  the  court,  to  the  effect  that  the  applicant  will 
pay  to  the  defendant  all  damages  he  may  sustain  by  reason 
of  the  appointment  of  such  receiver  and  the  entry  by  him 
upon  his  duties,  in  case  the  applicant  shall  have  procured 
such  appointment  wrongfully,  maliciously,  or  without  suf9- 
eient  cause ;  and  the  court  may,  in  its  discretion,  at  any  time 
after  said  appointment,  require  an  additional  undertaking." 

The  purpose  of  this  clause  was  to  provide  security  to  each 
defendant  for  the  recovery  of  any  damages  he  might  suffer 
&om  the  appointment  of  a  receiver  procured  wrongfully,  ma- 
liciously, or  without  sufficient  cause.  The  undertaking  should 
therefore  be  in  such  form  that  any  defendant  would  have  a 
right  of  action  thereon  if  he  is  damaged  by  the  appointment. 
Consequently,  the  approval  of  the  undertaking  running  to  the 
California  Development  Company  alone  was  irregular,  and 
the  effect  is  that  the  appointment,  so  far  as  the  interests  of 
the  New  Liverpool  Salt  Company  are  concerned,  was  improp- 
erly made. 

It  appears  that  subsequently,  on  March  24,  1910,  this  de- 
fect in  the  undertaking  was  called  to  the  attention  of  the 
court  below  and  that  thereupon  it  ordered  the  plaintiff  to  pro- 
cure and  file  a  new  undertaking  in  the  same  penal  sum,  run- 
ning to  all  the  defendants,  ratifying  and  confirming  the  orig- 
inal undertaking,  and  providing  that  the  liability  on  the 
undertaking  last  filed  should  relate  back  to  and  cover  all  dam- 
ages caused  by  the  appointment  from  the  time  it  was  made. 
This  was  immediately  done.  It  is  unnecessary  to  say  whether 
or  not  this  undertaking  operated  to  make  the  appointment 
of  the  receiver  valid  from  the  beginning.  At  all  events  it 
would  operate  to  make  it  valid  from  the  time  of  the  filing  of 
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the  second  undertaking,  and  it  would  also  cure  any  defects 
in  the  manner  of  the  execution  of  the  original  undertaking. 

As  the  receivership  is  still  pending  in  the  court  below  and 
the  receiver  is,  presumably,  in  charge  of  the  property  and 
operating  it  for  the  benefit  of  the  other  parties,  it  is  proper 
to  consider  the  effect  of  a  reversal  of  the  order  appointing 
him  when  such  reversal  is  upon  the  appeal  of  a  single  de- 
fendant. The  New  Liverpool  Salt  Company  was  not  a  neces- 
sary party  to  the  action.  The  only  interest  it  has,  so  far  as 
the  record  shows,  is  its  claim  that  it  has  some  right  or  interest 
in  the  premises  described  in  the  deed  of  trust,  which  interest 
or  right  is  subsequent  and  subordinate  to  the  lien  created  by 
said  deed.  It  is  not  claimed  or  suggested  that  it  has  either 
the  possession  or  the  right  of  possession  of  any  of  the  said 
property.  At  the  time  the  action  was  begun  the  California 
Development  Company  was  in  possession.  A  receiver  to  take 
charge  and  control  of  the  property  could,  therefore,  have  been 
appointed  without  making  the  Salt  Company  a  party  to  the 
action,  or  giving  it  any  notice  thereof.  The  result  of  the 
omission  to  do  so  would  be  that  its  rights  or  interests  would 
not  be  bound  for  any  costs  or  expenses  occasioned  by  the  ap- 
pointment of  the  receiver  or  his  proceedings  thereunder.  If, 
as  appears  to  be  understood,  it  is  a  holder  of  some  of  the  bonds 
or  of  a  subsequent  encumbrance  on  a  part  of  the  property,  it 
would  have  the  right  to  have  such  encumbrance  or  bonds  paid 
out  of  the  proceeds  of  any  foreclosure  sale  in  preference  to 
the  costs  and  expenses  occasioned  by  the  receivership.  The 
reversal  of  the  order  upon  this  appeal  upon  the  grounds  above 
mentioned  will  therefore,  not  affect  its  validity  as  to  the  other 
parties  to  the  action,  or  have  any  effect  upon  the  proceedings 
other  than  as  above  stated.  It  will  inure  only  to  the  benefit 
of  the  said  Salt  Company  as  its  interests  may  appear. 

The  order  is  reversed,  in  so  far  as  it  affects  the  New  Liver^ 
pool  Salt  Company,  but  not  as  to  the  other  parties. 

Rehearing  denied. 
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[I*.  A.  No.  2750.    In  Bank— OctobcT  18,  1M2.] 

J.  P.  GROOVER,  Respondent,  v.  PACIFIC  COAST  SAV- 
INGS SOCIETY  €t  al.  Defendants;  CALIFORNIA 
TITLE  INSURANCE  AND  TRUST  COMPANY,  Ap- 
pellant. 

Buiu>iNo  AND  Loan  Association — ^Mobtgaoe  Loan  to  Stockholdeb — 
Pledge  of  Shabes — Insolvency  of  Association — Credit  of  Stock 
Payments  on  Loan. — ^A  stockholder  in  a  building  and  loan  asso- 
eiation,  who,  in  consideration  of  a  loan,  gives  an  ordinary  promis- 
sory note  to  the  association,  in  which  he  unconditionally  obligates 
himself  to  pay  in  money  the  amount  stipulated  therein,  with  interest 
ml  a  specified  rate,  and  secures  the  same  by  a  mortgage  and  a  pledge 
of  his  shares  of  stock  in  the  association,  is  not  entitled,  upon  the 
insolvency  of  the  association,  to  be  credited  on  his  mortgage  in- 
debtedness with  the  amount  of  installments  paid  by  him  on  account 
of  the  purchase  price  of  his  stock,  or  with  the  amount  of  any 
profits  earned  by  the  association  which  are  apportionable  to  such 
stock,  in  the  absence  of  any  provision  in  either  the  note,  mortgage, 
certificate  of  stock,  or  by-laws  of  the  association,  that  warranted 
the  application  of  such  amounts  to  the  credit  of  the  mortgagor  on 
account  of  his  note,  or  that  rendered  the  transaction,  so  far  as  the 
stock  was  concerned,  anything  more  than  a  mere  pledge  by  way  of 
security  for  the  payment  of  the  note. 

Id. — ^Payicent  of  Loan  by  Matubed  Stock  in  Event  of  Solvency. — 
The  fact  that,  if  the  association  had  continued  a  solvent  concern, 
and  the  mortgagor  had  continued  to  make  payments  on  account  of 
his  stock  until  it  had  attained  its  par  value,  he  would  have  been 
able  to  discharge  his  mortgage  indebtedness  with  the  amount  then 
due  him  on  account  of  the  stock,  is  immaterial  in  determining  what 
the  mortgage  contract  was. 

Id. — Dual  Relation  of  Stockholdeb  and  Bobboweb — Obligation  to 
Pay  Loan — Right  of  Stockholdebs  to  Shabb  in  Assets. — Under 
such  a  contract,  the  dual  relations  of  stockholder  and  borrower  occu- 
pied by  a  borrowing  stockholder  of  the  association  are  entirely  sepa* 
rate  and  distinct,  and  the  fact  that  the  association  becomes  insolvent 
cannot  affect  the  obligation  of  the  borrower  so  far  as  the  necessity 
of  paying  in  full  the  amount  of  his  loan  and  interest  thereon  is 
eoncemed.  Upon  such  insolvency,  the  borrowing  stockholder  must 
repay  to  the  association  at  once  the  amount  loaned  with  interest, 
and  as  to  stock  payments  he  is  to  be  treated  as  a  nonborrowing 
member.  After  the  assets  are  collected  and  the  indebtedness  of 
the  association  paid,  the  fund  which  may  remain  is  to  bo  distributed 
pro  rata  among  all  the  stockholders  on  the  basis  of  the  amounts 
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paid  by  them  respectiyelj  as  dnoi  on  their  stock,  whether  thsj  avs 
borrowing  or  nonborrowing  stockholders. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lo8 
Angeles  County.    W.  P.  James,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Olney,  Pringle  &  Mannon,  and  Page,  McCutchen,  Knight  ft 
Olney,  for  Appellant. 

C.  M.  Fickert,  for  Respondent. 

LORIGAN,  J. — ^A  rehearing  was  granted  on  this  appeal 
after  decision  in  Department.  That  decision,  written  by  Jus- 
tice AngeUotti  and  concurred  in  by  Justices  Shaw  and  Sloss, 
is  as  follows: 

"This  action  was  brought  by  plaintiff  to  obtain  the  delivery 
up  and  cancellation  of,  and  the  execution  of  a  good  and  sufS- 
cieut  release  of,  a  promissory  note  for  eight  hundred  dollars 
executed  March  10,  1899,  by  plaintiff  to  defendant  Pacific 
Coast  Savings  Society,  and  a  mortgage  given  by  plaintiff  to 
said  defendant  on  the  same  day,  to  secure  payment  of  said 
note,  as  well  as  all  other  indebtedness  of  the  mortgagor  to 
the  mortgagee.  Defendant  and  appellant  California  Title 
Insurance  and  Trust  Company  is  the  assignee  of  said  note 
and  mortgage,  as  well  as  the  certificate  of  stock  in  the  Pacific 
Coast  Savings  Society  mentioned  therein,  by  assignment  made 
January  9,  1909.  The  appeal  by  said  last  named  company  is 
from  a  judgment  granting  plaintiff  the  relief  asked  upon  pay- 
ment by  him  of  $386.99. 

"The  case  was  submitted  to  the  lower  court  for  decision 
upon  an  agreed  statement  of  facts,  upon  which  appellant,  in 
addition  to  claiming  that  plaintiff  was  not  entitled  to  the  re- 
lief asked,  moved  for  relief  in  accordance  with  the  prayer  of 
its  cross-complaint,  viz. :  that  the  amount  due  under  the  note 
and  mortgage  be  ascertained,  that  the  same  be  declared  a  lien 
on  the  mortgaged  property,  and  that  the  mortgaged  property 
(including  the  certificate  and  shares  of  stock)  be  sold  to  pay 
the  same,  and  attorney  fees  and  costs.  This  motion  was 
denied. 
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**The  trial  court  reached  its  conelusion  as  to  the  amount 
due  on  the  note  and  mortgage,  $386.99  (which  amount  plain- 
tiff duly  offered  to  pny  appellant  long  prior  to  the  com- 
mencement of  his  action),  by  deducting  from  the  amount  of 
principal,  $800,  what  would  be  the  cash  surrender  value  of 
plaintiff's  said  stock,  'if  computed  in  accordance  with  the 
by-laws  (of  the  Pacific  Coast  Savings  Society),  and  as  appears 
from  the  rules  of  computation  as  stated  on  the  face  of  the 
stock  itself  viz. :  $413.01.  The  surrender  value  of  such  stock 
IB  made  up,  of  course,  of  the  installments  paid  in  by  the  holder 
on  account  of  the  purchase  price,  and  such  profits  aa  are 
allotted  to  the  stock.  Whether  or  not  plaintiff  was  entitled 
to  any  credit  on  his  note  and  mortgage  for  the  amounts  paid 
by  him  on  account  of  the  purchase  price  of  his  stock,  or  for 
the  surrender  value  thereof,  is  practically  the  only  question 
presented  by  the  briefs  on  this  appeal. 

'*The  Pacific  Coast  Savings  Society  was  incorporated  in 
January,  1891,  which  was  prior  to  the  enactment  of  the  stat- 
utes of  1891  relating  to  building  and  loan  associations,  and 
never  elected  to  continue  its  existence  thereunder.  Some  of 
its  purposes,  as  stated  in  its  articles  of  incorporation,  were, 
generally,  to  accumulate  a  fund  from  contributions  of  its 
stockholders,  advance  payments,  proceeds  of  sale  of  deben- 
tures, and  profits  from  investments;  to  purchase  real  estate 
and  erect  buildings  thereon  for  its  members,  and  to  make  loans 
to  its  members;  to  issue  and  sell  first  mortgage  debenture 
bonds  and  to  borrow  money,  and  to  secure  the  capital  stock 
to  be  paid  into  the  treasury  on  the  basis  of  monthly  install- 
ments, or  otherwise.  By  its  by-laws,  various  classes  of  stock 
were  provided  for,  with  only  one  of  which  we  are  here  con- 
cerned, viz.:  'class  *'A,"  ordinary  installment  shares.'  This 
Block  was  to  be  paid  for  in  monthly  installments  of  sixty  cents 
per  share,  and  was  payable  at  its  face  value,  in  cash,  when 
the  amount  paid  in  and  the  pro  rata  share  of  profits  in  excess 
of  expenses  and  membership  fees  and  any  losses  which  may 
ooenr,  equal  $100.  Each  holder  of  such  stock  desiring  it  was 
entitled  to  receive  for  each  share  of  his  stock  a  loan  of  $100 
from  the  society  upon  proper  application  therefor,  assignment 
of  his  stock,  and  execution  of  such  mortgage  on  real  estate 
as  the  directors  might  deem  sufScient  security  for  the  loan. 
The  rate  of  interest  on  such  loans  was  to  be  not  less  than 
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six  per  cent,  and  snch  premium  as  might  be  fixed.  There 
was  no  provision  in  the  by-laws  relative  to  loans  to  be  made 
on  such  stock  which  would  make  the  relation  of  the  borrow- 
ing stockholder  and  the  company  in  so  far  as  the  loan  was 
concerned,  in  regard  to  any  matter  material  in  this  case,  any- 
thing other  than  that  of  borrower  and  lender  of  money,  whose 
respective  rights  and  obligations  must  be  determined  by  the 
stipulations  of  the  note  and  mortgage  given  and  accepted 
upon  the  making  of  the  loan.  In  other  words,  while  the  by- 
laws were  expressly  made  a  part  of  the  mortgage  given  by 
plaintiff,  there  was  nothing  in  said  by-laws  to  modify  or 
affect  the  express  provisions  of  both  note  and  mortgage  as  to 
the  nature  and  extent  of  the  obligation  assumed  by  the  bor- 
rower, in  so  far  as  any  matter  material  to  this  case  is  con- 
cerned. The  by-laws  authorized  the  directors  to  issue  and 
sell  debenture  bonds,  and  secure  the  payment  of  the  same 
with  a  portion  or  all  of  the  securities  owned  by  the  society. 
In  1895  $100,000  of  such  bonds  were  issued  and  sold,  appel- 
lant being  made  the  trustee  to  hold  the  securities  furnished 
for  the  payment  of  the  amounts  due  thereon,  and  in  January, 
1900,  plaintiff's  note  and  mortgage,  together  with  his  pledged 
certificate  of  stock,  were  regularly  assigned  to  appellant  for 
the  purpose  of  such  security.  In  February,  1905,  in  an  ac- 
tion brought  by  the  attorney-general  of  th<e  state,  the  Pacific 
Coast  Savings  Society  was  regularly  adjudged  to  be  insolvent, 
and  trustees  in  liquidation  were  appointed.  The  affairs  of 
"Said  society  are  still  in  course  of  liquidation  by  the  trustees 
under  the  direction  of  the  court.  The  judgment  of  insol- 
vency, which  has  become  final,  forbade  the  transaction  of  fur- 
ther business  by  the  society.  The  debenture  bonds  secured 
by  the  assignment  of  various  mortgages,  including  plaintiff's, 
are  still  unpaid  to  the  extent  of  $36,356.70. 

**The  terms  of  the  note  and  mortgage  given  by  the  plain- 
tiff, constituting  the  contract  between  the  parties,  are  such 
as,  in  our  judgment,  to  preclude  any  credit  to  plaintiff  of 
installments  paid  by  him  on  account  of  the  purchase  price 
of  his  stock,  or  by  reason  of  any  profits  earned  by  the  society 
which  are  apportionable  to  such  stock. 

**The  note  is  a  simple  promissory  note  for  $800,  payable 
*seven  years  after  date,*  with  interest  at  the  rate  of  six  per 
cent  per  annum  payable  monthly  in  advance,  the  interest 
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to  become  part  of  the  principal  if  not  paid,  and  to  bear  in- 
terest at  a  specified  rate.  The  only  other  provisions  of  the 
note  are  those  substantially  providing  that  if  the  monthly 
interest  be  not  paid  within  a  certain  time  after  it  becomes 
doe,  or  if  the  monthly  installments  due  upon  ten  shares  of 
stock  of  the  payee  'pledged  as  security  for  the  payment'  of 
the  note  are  not  paid  when  due,  or  if  the  'monthly  premium 
due  on  said  loan  amounting  to  the  sum  of  $4.80  per  month' 
payable  monthly  in  advance  is  not  paid  when  due,  then  the 
whole  of  said  principal  sum  of  $800  and  the  interest  thereon 
shall  become  forthwith  due  and  payable  at  the  option  of  the 
holder,  and  the  recital  that  the  note  is  secured  by  mortgage 
bearing  even  date  and  the  pledge  by  the  mortgagor  of  ten 
shares  of  the  capital  stock  of  the  mortgagee. 

"The  mortgage,  covering  certain  land  in  Los  Angeles 
County,  recites  that  it  is  made  as  security  for  the  payment  of 
this  note,  which  is  set  out  in  full  therein,  and  also  as  security 
for  all  further  advances  and  other  indebtedness  of  the  mort- 
gagor to  the  mortgagee  that  may  exist,  arise  or  be  contracted 
for,  before  the  satisfaction  hereof,  not  exceeding  at  any  time 
the  sum  of  $80,  exclusive  of  interest.  It  provides  that  the 
mortgagor  'as  a  further  security  for  the  payment  of  said 
promissory  note,  and  the  interest  to  accumulate  thereon,  and 
the  said  par  value  of  said  shares  of  capital  stock,  has  pledged 
and  he  does  hereby  pledge  to  said  mortgagee  all  of  the  afore- 
said shares  of  the  capital  stock,'  and  gives  the  mortgagee  the 
right  in  case  of  a  foreclosure,  or  nonpayment  of  the  note,  etc., 
to  apply  at  its  option,  to  such  payment,  the  cash  surrender 
value  of  said  stock,  and  thereupon  become  the  absolute  owner 
of  such  stock.  The  mortgagor  promises  that  he  will  pay  to 
said  mortgagee  the  par  value  of  said  stock  in  monthly  install- 
ments of  sixty  cents  per  share  on  the  first  day  of  each  month 
until  such  shares  are  fully  paid  by  the  said  payments  and 
the  dividends  and  accumulations  thereon,  and  further  'to 
pay  the  monthly  premium  of  $4.80  on  said  loan  on  the  first 
day  of  each  and  every  month  during  the  continuance  thereof. ' 
It  is  further  provided  that  'all  covenants  by  the  mortgagor 
are  intended  to  run  to  the  mortgagee,  its  successors  and  as- 
signs.' 

"There  is  absolutely  nothing  in  note,  mortgage  or  by-laws 
or  in  plaintiff's  certificate  of  stock,  which  certainly  compre- 
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hend  all  of  the  written  contract  entered  into  by  the  parties, 
that  warrants  the  conclusion  that  payments  of  installments 
on  account  of  the  purchase  price  of  the  stock  may,  und^r  any 
circumstances,  be  applied  to  the  credit  of  the  plaintiff  on 
account  of  his  note,  or  that  the  transactions  so  far  as  the  stock 
was  concerned  was  anything  more  than  a  mere  pledge  by  way 
of  security  for  the  payment  of  the  note,  to  which  the  mort- 
gagee might  resort  'at  its  option'  in    the  enforcement  of 
plaintiff's  obligation.    The  features  which  in  some  cases  in- 
volving contracts  between  building  and  loan  associations  and 
borrowing  members  have  been  held  to  show  that  the  arrange- 
ment between  the  parties  was  nothing  more  nor  less  than  the 
advjancement  by  the  association  of  the  par  value  of  the  bor- 
rower's stock,  upon  the  undertaking  of  the  borrower  prop- 
erly secured,  that  he  would  pay  not  only  interest  thereon,  but 
also  installments  on  the  purchase  price  of  his  stock  until  such 
time  as,  by  reason  of  such  payment  and  the  profits  thereon, 
such  stock  becomes  fully  paid  for,  when  by  reason  of  such 
payments  the  indebtedness  is  to  be  considered  discharged  and 
the  stock  canceled,  are  absent  from  the  transaction  here  in- 
volved, so  far  as  the  same  is  evidenced  by  the  writings  con- 
stituting the  contract  between  the  parties.    By  the  terms  of 
that  contract,  plaintiff    was  bound    to  pay  in  money  the 
amount  stipulated  in  the  note,  with  interest  at  the  rate  of  six 
per  cent  per  annum,  and  payments  on  account  of  his  stock 
were  not  and  cannot  now  be  held  to  have  been  payments  on 
account  of  his  indebtedness.    The  fact  that,  if  the  society  had 
continued  a  solvent  concern  and  he  had  continued  to  make 
payments  on  account  of  his  stock  until  the  same  had  attained 
its  par  value  of  $100  per  share,  he  would  have  been  able  to 
discharge  his  indebtedness  with  the  amount  then  due  him 
on  account  of  the  stock,  is  of  no  consequence  in  determining 
what  the  contract  between  these  parties  was. 

''The  distinction  between  this  case  and  that  of  Hale  v. 
Barker,  129  Cal.  419,  [62  Pac.  168],  so  far  as  the  stipulations 
of  the  agreement  between  the  parties  are  concerned,  is  very 
marked,  and  it  was  expressly  recognized  by  the  learned  writer 
of  the  opinion  in  that  case  that  it  is  impossible  to  lay  down 
any  'hard  and  fast'  rule  that  shall  apply  in  all  cases,  'not 
only  because  of  the  difference  in  the  mode  and  rules  of  busi- 
ness adopted  by  different  associations,  but  because  of  the 
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different  conditions  inserted  in  mortgages  and  the  varying 
allegations  in  complaints.'  In  that  case,  according  to  the 
opinion,  Barker,  the  borrower,  applied  for  the  advancement 
of  $1500  by  way  of  loan  or  anticipation  of  the  value  of  his 
shares  at  their  maturity,  the  bond  given  by  him  recited  that 
the  loan  was  'an  advancement  to  him  by  said  association  of 
one  thousand  five  hundred  dollars,  by  way  of  anticipation 
of  the  value  at  their  maturity,  of  thirty  shares  of  the  capital 
stock  of  said  association,  now  owned  by  said  John  A.  Barker,' 
and  the  mortgage  purported  to  secure  the  continued  monthly 
payment  of  the  interest  on  the  $1500,  and  the  monthly  dues 
on  the  stock,  until  it  matured  and  should  be  of  the  value  of 
$100  per  share,  and  also  the  surrender  of  said  stock  at  its 
maturity  in  payment  of  said  advancement  and  the  premium 
bid.  The  court  said  that  it  was  part  of  the  contract  between 
the  mortgagor  and  the  association  that  when  the  stock  should 
be  fully  paid  up  and  of  the  value  of  $100  x>er  share,  the 
mortgagor  should  surrender  the  stock  to  the  association  in 
full  payment  and  discharge  of  the  mortgage.  The  associa- 
tion having  become  insolvent,  it  was  said  that  the  'contract 
as  to  the  time  and  manner  in  which  the  mortgage  was,  by  its 
terms,  to  be  satisfied  became  impossible  of  fulfillment.'  By 
reason  of  the  insolvency,  it  was  impossible  for  the  association 
to  continue  business  and  bring  the  stock  to  its  par  value  of 
$100  per  share,  and  therefore  impossible  to  complete  the 
scheme  established  1^  the  contract,  of  discharge  of  the  indebt- 
edness by  a  surrender  of  the  fully  paid  up  shares  of  stock. 
Of  course,  that  situation  does  not  exist  in  this  case,  for  no 
such  scheme  is  established  by  the  terms  of  the  contract.  As 
put  by  appellant,  'the  only  connection  here  between  the  note 
and  mortgage,  and  the  stock  is  that  the  stock  is  assigned  as 
collateral  security,  with  the  usual  covenant  on  the  part  of  the 
borrower  that  he  will  keep  the  collateral  good.'  Assuming 
Hale  V.  Barker,  to  have  been  correctly  decided,  in  view  of 
the  particular  contract  there  involved,  we  do  not  think  that 
it  warrants  a  similar  decision  upon  the  contract  presented 
in  this  case. 

"The  dual  relation  to  a  building  and  loan  association  occu- 
pied  by  a  borrowing  stockholder,  and  the  fact  that  payments 
made  by  him  on  account  of  his  stock  are  not  payments  on 
account  of  his  debt  are  fully  recognized  by  two  decisions  of 
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tbda  court  in  Bank,  each  more  recent  than  Hale  ▼.  Barker, 
a  Department  case.    In  Henry  v.  Continental  Building   i& 
Loan  Association,  156  Cal.  667,   [105  Pac.  960],  where  the 
terms  of  the  note  were  substantially  the  same  as  in  the  ease 
at  bar,  the  court  held  that  the  lower  court  erred  in  allowing 
as  credits  on  the  note  payments  which  the  agreement  into 
which  plaintiffs  entered  expressly  provided  should  be  exclu- 
sively applied  to  the  payment  of  the  premium  and  to  the 
extinguishment  of   the  obligation  arising  by  reason  of  the 
purchase  of  the  shares  of  stock  required  to  be  bought  as  a  pre- 
requisite to  the  exercise  by  plaintiff  of  the  privilege  of  secur- 
ing the  eight  hundred  dollar  loan.    It  was  said,  quoting  ap- 
provingly from  McNamara  v.  Oakland  etc.  Assoc,  131  Cal. 
336,  [63  Pac.  670] :  *He  (the  borrower)  occupied  the  dual 
relation  to  the  corporation  of  borrower  and  stockholder,  each 
of  which  was  distinct  from  the  other.    Under  the  scheme  he 
could  not  be  a  borrower  without  becoming  a  stockholder,  but 
he  could  be  a  stockholder  without  being  a  borrower.  .  .  . 
That  the  relations  of  borrower  and  stockholder  are  separate 
and  distinct,  in  associations   such  as    defendant's  assignor, 
seems  to  be  well  settled.    And  it  is  general  law  that  payments 
on  account  of  collaterals  are  not  payments  on  account  of  the 
debt  they  secure ;  the  pledging  of  shares  as  collateral  security 
for  the  pa^'ment  of  a  debt  is  a  recognition  of  the  distinct 
character  of  the  member  as  a  member  and  a  debtor.'    It  was 
further  said:  'So,  in  the  case  at  bar,  it  is  clear,  from  the 
evidence,  that  the  stock  of  the  respondents  had  not  matured 
at  the  time  of  the  commencement  of  this  suit,  and  conse- 
quently the  payments  made  on  said  stock  could  not,  under  the 
terms  of  the  contract  of  the  parties  be  lumped  with  payments 
for  other  agreed  purposes  and  the  total  sum  thus  produced 
made  to  extinguish  the  principal  sum  of  the  note.'     (See, 
also,  McNamara  v.  Oakland  etc.  Assoc,  131  Gal.  336,  [63  Pac. 
670].) 

''It  is  true  that  in  neither  of  the  cases  just  cited  had  the 
association  become  insolvent,  with  the  consequent  result  that 
the  shares  of  stock  could  never  mature.  But  these  cases  do 
emphatically  hold  that  the  dual  relations  of  stockholder  and 
borrower  occupied  by  a  borrowing  stockholder  under  such 
a  contract  as  we  have  before  us  are  entirely  separate  and  dis- 
tioct.    It  would  seem  to  follow  necessarily  that,  under  such 
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a  contract,  as  we  have  before  us,  the  fact  that  the  association 
becomes  insolvent  cannot  affect  the  obligation  of  the  bor- 
rower so  far  as  the  necessity  of  paying  in  full  the  amount  of 
his  loan  and  interest  thereon  is  concerned,  and  the  payments 
made  by  him  on  account  of  the  purchase  price  of  the  stock 
cannot  be  credited  as  payments  made  on  account  of  his  loan. 
This  is  held  by  the  overwhelming  weight  of  authority.     The 
reasoning  of  the  cases  so  holding  appears  to  us  to  be  unan- 
swerable.    As  substantially  stated  in  Curtis  v.  Granite  State 
€ic.  Assoc,  69  Conn.  6,  [61  Am.  St.  Rep.  17,  36  Atl.  1023], 
the  borrowiug  stockholder  stands  in  a  double  relation  to  the 
association ;  he  is  a  member — investor — as  well  as  a  borrower. 
As  a  member,  he  is  bound  to  contribute  to  the  losses  and  ex- 
penses of  the  common  enterprise.    If  the  amount  of  dues  paid 
in  by  him  as  a  member  is  credited  back  to  him  as  a  debtor, 
he  will  receive  in  fuU  the  amount  paid  upon  his  stock,  while 
the  other  members  who  have  not  become  borrowers  may  re- 
ceive only  a  small  percentage  of  the  amount  paid  in  by  them. 
Where  such  a  company  becomes  insolvent,  nothing  remains 
bat  to  wind  it  up  in  such  a  manner  as  to  do  equity  to  the 
creditors  and  between  the  members  themselves.    As  regards 
the  latter,  care  should  be  taken  to  adjust  the  burdens  equally, 
and  not  to  throw  either  upon  borrowers  or  nonborrowers  more 
than  their  respective  shares.    'That  result  may  be  reached 
by  requiring  the  borrower  to  repay  what  he  actually  received 
with  interest.    He  would  then  be  entitled,  after  the  debts  of 
the  corporation  are  paid,  to  a  pro  rata  dividend  with  the 
nonborrower  for  what  he  has  paid  upon  his  stock.     He  will 
thus  be  obliged  to  bear  his  proper  share  of  the  losses.'    And 
in  Coltrane  v.  Blake,  113  Fed.  785,   [51  C.  C.  A.  457],  it 
was  said  'The  rule  in  the  United  States  is  that  the  capital 
stock  of  a  corporation  is  impressed  with  a  trust  for  the  pay- 
ment of  the  creditors  of  the  corporation  (citing  cases).    Es- 
pecially is  this  the  case  with    insolvent    corporations.    The 
capital  stock  of  a  building  and  loan  association  is  composed 
of  the  subscriptions  to  it,  either  by  cash  or  dues.    If  any 
part  of  those  dues  is  diverted  from  the  claims  of  creditors 
generally,  and  used  for  the  benefit  of  a  single  stockholder  by 
way  of  credit  on  a  debt  due  by  him  to  the  corporation,  it  is 
a  misuse  of  trust  funds,  and  so  unlawful.'     (See,  also,  TowU 
T,  American  etc.  Society,  61  Fed.  446  ^  TFetr  v.  OrmadU  eU. 
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Assoc.,  56  N.  J.  Eq.  234,  [38  Atl.  643] ;  Taylor  v.  Clark,  74 
Ark.  220,  [85  S.  W.  231] ;  Hale  v.  Cairns,  8  N.  D.  145,  [73 
Am.  St.  Rep.  746,  44  L.  E.  A.  261,  77  N.  W.  1010] ;  DooUng 
V.  Smith,  89  111.  App.  26 ;  Clark  v.  Lopp,  80  Mo.  App.  542 ; 
Strohen  v.  Franklin  etc,  Assoc,  115  Pa.  St.  273,  [8  Atl.  843]  ; 
Rogers  v.  Hargo,  92  Tenn.  35,  [20  S.  W.  430].)     While  there 
are  some  decisions  not  in  accord  with  this  view,  we  are  satis- 
fied that  upon  the  question  of  the  application  in  payment  of 
the  loan  of  amounts  paid  on  account  of  stock,  the  views  stated 
in  the  opinions  cited  are  clearly  correct,  at  least  in  cases 
where  the  terms  of  the  contract  between  the  borrower  and 
the  association  are  substantially  the  same  as  those  in  the  case 
at  bar.    As  to  such  a  case  as  this,  viz.,  one  where  the  bor- 
rower's mortgage  has  passed  by  assignment  to  one  from  whom 
the  association  has  borrowed  money  and  to  whom  it  has  trans- 
ferred members'  obligations  as  security,  Mr.  Endlich  in  his 
work  on  Building  Associations,  2d  ed.,  section  531,  says:  'In 
such  cases,  .  .  .  ,  when  the  society  has  become  insolvent,  the 
right  of  the  outside  creditor  to  be  paid  speedily  requires  that 
the  borrowing  member  pay  at  once  what  his  mortgage  then 
stands  for,  to  wit :  the  amount  actually  received  with  unpaid 
interest,  without  credit  for  his  stock-payments,  and  that  he 
be  relegated  to  the  final  distribution  of  the  corporate  assets 
for  his  dividend  upon  the  latter.' 

''In  view  of  what  we  have  said,  it  is  clear  that  plaintiff 
was  not  entitled  to  have  the  note  and  mortgage  canceled  upon 
the  payment  by  him  of  $386.99." 

It  is  earnestly  insisted  by  respondent  on  this  rehearing  that 
the  rule  declared  and  adopted  in  the  foregoing  opinion  as 
governing  the  settlement  of  the  indebtedness  of  a  borrowing 
stockholder  to  a  building  and  loan  association  of  which  he  is 
a  member,  is  contrary  to  the  decided  weight  of  prevailing 
American  authority.  Under  this  insistence  we  have  given 
that  matter  further  consideration.  It  is  conceded  in  the 
Department  decision  that  there  are  some  authorities  which 
declare  a  rule  different  from  the  one  there  adopted  and  it  is 
this  line  of  decisions  which  counsel  for  respondent  claims 
announces  the  more  equitable  rule  to  be  applied  in  the  adjust- 
ment of  indebtedness  between  the  borrowing  member  and  the 
insolvent  association  and  is  the  one  which  he  further  insists 
is  sustained  by  the  decided  weight  of  authority. 
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The  growth  of  building  and  loan  associations  throughout 
the  Union  in  recent  years  has  been  attendant  with  a  vast 
amount  of  litigation  and  the  decisions  of  the  courts  have  not 
been  harmonious  with  respect  to  the  rule  to  be  applied  in 
settlements  between  the  association  and  its  borrowing  mem- 
bers. This  diversity  has  arisen  in  a  large  measure  through 
differences  in  statutory  provisions  governing  the  associations 
in  the  several  states,  differences  in  the  rules  or  by-laws  of 
respective  associations  and  the  varied  forms  of  contracts  which 
have  been  entered  into  between  the  association  and  its  mem- 
bers and  which  have  come  before  the  courts  for  construction. 
No  great  difficulty  has  been  experienced  in  applying  an  ^equit- 
able  rule  of  settlement  where  the  questions  have  ari^n  between 
a  borrowing  member  and  an  association  which  is  solvent.  It 
has  arisen  principally  where  the  associatiom  has  become  in- 
solvent and  in  an  effort  by  courts  under  such  circumstances 
to  formulate  a  rule  which  may  be  applied  so  as  to  operate 
equitably  as  to  the  creditors  and  likewise  between  the  bor- 
rowing and  nonborrowing  members  of  the  association.  It  is 
weU  settled  by  all  the  authorities  that  when  insolvency  inter- 
venes the  borrowing  members  must  pay  up  their  mortgage 
indebtedness  to  the  insolvent  association  at  once,  notwith- 
standing such  debts  by  the  contract  of  loan  have  not  matured. 
It  10  to  such  a  situation  that  the  courts  in  the  different  states 
have  endeavored  to  apply  a  rule  which  would  be  equitable 
under  the  changed  conditions  produced  through  the  insol- 
vency, and  it  is  in  such  an  endeavor  that  the  inharmony  arose 
in  the  decisions.  This  diversity  of  opinion  resulted  in  the 
early  formulation  and  application  in  different  jurisdictions 
of  two  general  rules  referred  to  in  the  authorities  as  the 
Maryland  and  Pennsylvania  rules  respectively;  the  former 
80  called  because  laid  down  by  the  supreme  court  of  Mary- 
land; the  latter  because  announced  by  the  supreme  court  of 
Pennsylvania. 

The  Maryland  rule  as  early  declared  in  that  jurisdiction 
and  which  to  a  limited  extent  has  been  applied  in  other  states 
18  that  on  the  insolvency  of  the  association  the  borrowing 
member  should  be  charged  with  the  amount  loaned  him  by  the 
association  with  interest  thereon,  and  credited  with  all  sums 
paid  as  dues  upon  his  stock  and  the  premium  and  interest 
paid  upon  his  loan.    It  is  this  Maryland  rule  which  respond- 
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ent  contez^s  shonld  be  applied  here  and  which  he  insists  ia 
sustained  by  the  weight  of  authority.    In  support  of  this 
claim  he  cites  a  line  of    cases  from  Maryland  of    which 
Waverly  etc.  Assoc,  v.  Buck,  64  Md.  338,  [1  Atl.  561],  will 
alone  be  particularly  mentioned:  Buist  v.  Bryant  44  S.    C 
121,  [51  Am.  St.  Rep.  787,  29  L.  R.  A.  127,  21  S.  E.  537]  ; 
Butson  V.  Home  Sav.  &  Trust  Co.,  129  Iowa,  370,  [113  Am. 
St.  Rep.  463,  4  L.  R.  A.  (N.  S.)  98,  105  N.  W.  645] ;  Cook 
V.  Kent,  105  Mass.  246;  Randall  v.  NaVl.  Building  Assoc,  42 
Neb.  809,  [29  L.  R.  A.  133,  60  N.  W.  1019] ;  Building  Assoc. 
V.  Tinsley,  96  Va.  322,  [31  S.  E.  508] ;  Snyder  v.  Fidelity  Sav. 
Assoc,  23  Utah,  291,  [64  Pac.  870] ;  Interstate  S.  &  L.  Soc  v. 
Cairns,  16  Wash.  215,  [47  Pac.  509] ;  Hale  v.  Stenger,  2Z 
Wash.  516,   [61  Pac.  156] ;  Fidelity  Sav.  Assoc  v.  Shea,  6 
Idaho,  405,  [55  Pac.  1023] ;  Western  Sav.  Bank  v.  Houston,  38 
Or.  377,  [65  Pac.  611];  Brownlie  v.  Bussell  (Eng.),  H.  L. 
8  App.  Cas.  235. 

A  number  of  cases  from  the  federal  courts  are  also  cited 
by  respondent,  but  of  these  cases  it  may  be  said  (and  this  will 
apply  equally  to  a  number  cited  from  said  courts  by  appel- 
lant) that  they  need  not  be  considered,  as  they  follow  the 
decisions  of  the  state  courts  in  applying  either  rule  as  it  is 
adopted  by  the  higher  courts  of  the  states  and  as  the  decisions 
of  these  state  courts  are  cited  and  relied  on  by  either  side, 
the  federal  cases,  therefore,  can  aid  nothing  in  determining 
the  prevailing  rule. 

It  will  be  observed  on  an  examination  of  the  authorities 
cited  by  respondent  from  Nebraska,  Utah,  Washington,  Ore- 
gon, and  Idaho  that  in  none  of  the  cases  in  those  jurisdictions 
(save  Hall  v.  Stenger)  was  there  any  question  as  to  what  rule 
should  be  applied  between  borrowing  members  and  insolvent 
associations.  The  question  whether  the  Maryland  rule  or  the 
Pennsylvania  rule  shall  be  applied  can  only  arise  when  the 
association  has  become  insolvent.  In  these  western  cases  cited 
the  actions  were  either  brought  by  the  association  to  fore- 
close mortgages  accompanied  with  assignments  of  their  stock 
given  to  the  association  by  borrowing  members,  or  were  suits 
brought  by  such  members  seeking  a  cancellation  of  their  mort- 
gages under  a  claim  that  a  credit  on  their  loans  of  the  with- 
drawal value  of  their  stock  in  the  association,  but  which  the 
association  refused  to  make^  was  sufficient  to  satisfy  their 
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indebtedness.  In  all  those  cases  the  association  was  solvent 
and  as  is  common  to  building  and  loan  associations  it  was 
I>roYided  in  the  by-laws  that  a  member  thereof  might  at  any 
time  upon  the  payment  of  his  indebtedness  to  the  association 
surrender  his  stock  and  be  paid  its  withdrawal  value.  The 
right  to  have  such  withdrawal  value  applied  on  the  loan  was 
the  question  involved  in  those  cases,  the  claim  of  the  associa- 
tion being  that  the  borrowing  members  by  forfeiture  of  their 
stock  through  nonpayment  of  dues  or  for  other  reasons,  had 
lost  their  interest  in  the  stock  and  hence  were  not  entitled 
to  have  such  withdrawal  value  applied  on  their  indebtedness. 
The  courts  held  that  these  claims  of  the  association  which 
were  directed  against  the  right  of  ownership  of  the  stock  by 
the  borrowing  members  were  untenable  and  that  as  the  latter 
had  a  right  according  to  the  by-laws  of  the  association  to  be 
paid  the  withdrawal  value  of  their  stock,  they  were  entitled 
to  have  it  applied  in  payment  on  the  loan.  There  was  no 
discussion  of  the  Maryland  rule  or  any  other  equitable  rule 
to  be  applied  in  cases  of  insolvency  of  the  asociation.  Of 
coarse,  where  the  association  is  solvent  and  a  member  irho 
obtains  a  loan  partially  secured  by  an  assignment  of  his  stock 
is  accorded  under  the  rules  of  the  association  the  right  of 
severing  his  membership  therewith  at  any  time  on  payment 
of  his  indebtedness  and  to  be  paid  the  actual  value  of  his 
stock,  there  ought  to  be  little  room  for  questioning  but  \hat 
he  has  the  right  to  have  all  that  he  has  paid  in — at  least  the 
dues  on  his  stock — ^which  goes  to  make  up  its  withdrawal  value 
applied  in  satisfaction  of  his  loan,  and  this  is  all  that  the  o^es 
in  the  various  states  referred  to  decided.  But  where  the 
association  becomes  insolvent  a  different  situation  is  pre- 
sented. A  stockholder  may  not  then  withdraw.  All  that 
remains  to  be  done  is  to  wind  up  the  affairs  of  the  association. 
The  actual  value  of  its  shares  cannot  be  determined  until 
this  has  been  done ;  its  assets  collected  and  its  indebtedness 
paid.  Until  then  it  cannot  be  said  that  the  stock  has  any 
withdrawal  value.  It  is  to  such  a  situation  as  this,  proceed- 
ing from  the  insolvency  of  the  association,  that  the  courts 
have  endeavored  to  apply  some  equitable  rule  with  a  view  to 
fairly  conserving  the  rights  of  creditors  of  the  association 
and  adjusting  the  rights  of  its  borrowing  and  nonborrowing 
members  between  themselves  which  has  resulted  in  the  formu- 


80  Groover  v.  Pacific  Coast  Sav.  Society.     [164  Cal. 

lation  of  the  respective  Maryland  and  Pennsylvania  rulesj 
and  only  cases  which,  involve  the  insolvency  of  the  associa- 
tion and  where  one  or  the  other  of  these  views  have  been 
considered  and  applied  can  be  of  any  value  in  determining 
which  rule  is  sustained  by  the  better  reasoning  and  is  the  one 
more  generally  applied.  In  this  view  the  authorities  just 
referred  to  as  they  deal  solely  with  the  right  of  borrowing 
members  in  solvent  associations  can  aid  nothing  in  determin- 
ing that  question. 

As  to  the  other  authorities  cited  by  respondent,  they  do,  as 
claim^  by  him,  announce  and  apply  the  Maryland  rule  in 
cases  of  insolvency,  but  an  examination  of  those  authorities 
will  disclose  that  the  contract  of  loan  was  essentially  diflferent 
from  that  involved  in  the  case  at  bar.  Either  the  loan  was 
an  advancement  in  anticipation  of  the  value  of  the  member's 
stock  at  maturity  and  was  to  be  satisfied  by  a  surrender  of 
such  stock  when  it  matured,  or  the  contract  of  loan  in  express 
terms  or  the  by-laws  which  were  made  part  of  the  contract, 
provided  that  the  monthly  payments  on  the  mortgage  loan 
and  the  monthly  payments  on  the  stock  assigned  as  collateral 
security  should  be  made  until  the  stock  matured  and  that 
upon  such  maturity  the  stock  should  be  surrendered  to  the 
association  in  payment  and  cancellation  of  the  debt. 

In  Buist  V.  Bryan,  44  S.  C.  121,  [51  Am.  St.  Rep.  787,  29 
L.  B.  A.  157,  21  S.  E.  537],  the  contract  of  loan  provided 
that  interest  and  dues  should  be  paid  until  the  shares  of  stock 
matured  and  said  shares  were  then  to  be  surrendered  to  the 
association  in  satisfaction  of  the  loan.  In  Waverly  etc.  Assoc. 
V.  Buck,  64  Md.  338,  [1  Atl.  561],  and  Buston  v.  Home  Sav. 
&  Trust  Co,,  129  Iowa,  370,  [113  Am.  St.  Rep.  463,  4  L.  R. 
A.  (N.  S.)  98,  105  N.  W.  645],  the  contracts  caUed  for  the 
extinguishment  of  the  loan  upon  the  maturity  of  the  shares 
of  stock.  In  Cook  v.  Kent,  105  Mass.  246,  the  contract  pro- 
vided that  the  borrowing  member  was  to  pay  dues  **  until 
the  payment  of  the  dues  amounted  to  the  principal  sum  of 
the  loan."  In  Hale  v.  Stengcr,  22  Wash.  516,  [61  Pac.  156], 
it  dees  not  appear  what  the  particular  contract  was,  the 
court  saying  that  ''the  loan  was  made  in  the  usual  terms 
and  conditions  common  to  loans  by  building  and  loan  associa- 
tions to  their  subscribers.''  In  Brownlie  v.  Russell  (Eng.), 
H.  L.  8  App.  Gas.  235,  the  contract  provided  that  the  dues 
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should  be  credited  on  the  loan  and  the  Hoiuae  of  Lords  in  that 
case,  while  conceding  that  the  contract  was  clearly  to  the 
advantage  of  borrowing  members  and  hard  upon  the  nonbor- 
rowini^  members,  sustained  a  right  to  the  application  of  the 
dues  to  the  payment  of  the  indebtedness  because  ''it  was  the 
contract." 

It  was  the  existence  of  these  express  contractual  relations 
as  to  the  loan  and  its  repayment  which  doubtless  entered  as 
an  important  factor  in  inducing  the  Maryland  court  to  the 
original  announcement  of  the  rule  by  it  and  its  acceptance  in 
the  limited  number  of  jurisdictions  which  have  followed  it, 
the  reasoning  of  the  American  courts  being  that  as  the  pay- 
ment of  the  mortgage  debt  was  by  the  contract  between  the 
borrowing  member  and  the  association  to  be  accomplished  only 
by  the  maturity  of  the  shares,  and  this  was  rendered  impos- 
sible through  the  insolvency  of  the  association,  the  contract 
between  them  was  abrogated  ab  initio^  and  that  being  so 
abrogated  the  simple  relation  of  debtor  and  creditor  between 
the  borrowing  stockholder  and  the  association  existed  from 
the  beginning,  and  the  former  was  entitled  accordingly  under 
the  rule  of  partial  payments  to  a  credit  on  his  loan  for  all 
payments  made  to  the  association  prior  to  the  insolvency. 

But  in  the  case  at  bar  we  have  no  such  peculiar  contract  as 
was  involved  in  the  several  cases  just  referred  to.  In  the 
ease  here  under  consideration  there  is  nothing  in  the  note  or 
mortgage,  the  certificate  of  stock  assigned  as  collateral  secur- 
ity, or  the  by-laws  of  the  association  which,  as  is  said  in  the 
Department  decision,  comprehended  all  the  written  contract 
between  the  parties,  which  provided  that  the  payment  of  dues 
on  the  stock  should  be  applied  to  the  credit  of  the  loan,  or 
that  the  stock  was  anything  else  than  a  pledge  as  collateral 
security  for  the  payment  of  the  amount  borrowed.  This  is 
clearly  pointed  out  in  the  Department  decision  and  if  it  be 
conceded  that  the  Maryland  rule  for  which  respondent  con* 
tends  diould  prevail,  even  to  the  extent  that  it  has  been  ap- 
plied to  particular  contracts  such  as  were  under  considera- 
tion in  the  cases  which  adopted  or  followed  it,  it  certainly  is 
not  the  more  generally  prevailing  or  accepted  rule  which 
governs  contracts  and  loans  between  borrowing  members  and 
associations  such  as  is  here  involved. 

OLXIV.  OftL— « 
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While  it  is  contended  by  appellant  that  the  Maryland  rule 
is  in  toto  opposed  now  to  the  current  of  recent  authority,  we 
perceive  no  occasion  for  determining  that  matter.  The  whole 
subject  is  discussed  and  considered  in  many  of  the  cases  pres- 
ently to  be  cited.  That  rule  certainly  has  not  been  extended 
so  as  to  apply  to  a  contract  such  as  we  have  here. 

In  more  recent  years  as  building  and  loan  associations  have 
largely  expanded  throughout  the  United  States  they  have 
become  a  source  of  extensive  litigation ;  their  objects  and  pur- 
poses have  been  more  plainly  understood  and  the  courts  in 
the  large  field  of  litigation  which  they  have  afforded  have  had 
occasion  to  more  thoroughly  consider  than  in  earlier  years 
the  rights  of  creditors  and  the  relation  of  borrowing  and  non- 
borrowing  members  to  the  association,  between  themselves 
when  a  condition  of  insolvency,  which  was  never  anticipated, 
has  occurred.  As  a  result  the  great  weight  and  prevailing 
current  of  authority  is  that  where  insolvency  occurs  the  dual 
relation  which  the  member  occupies  to  the  association — that 
of  stockholder  and  borrower — should  be  kept  separate  and 
distinct.  As  a  borrower  he  is  required  to  pay  back  to  the 
association  the  amount  loaned  him,  with  interest.  As  a  stock- 
holder he  has  subscribed  for  capital  stock  of  the  association 
upon  which  he  has  agreed  to  pay  monthly  dues  and  has  as- 
signed such  stock  as  collateral  security  for  the  loan.  Under 
this  contract  of  loan  the  payment  of  dues  on  his  stock  is  not 
credited  as  a  payment  on  his  loan.  Such  payment  is  on  his 
purchase  of  the  stock.  In  relation  to  such  stock  he  is  a  stock- 
holder and  not  a  debtor.  Upon  the  insolvency  of  the  associa- 
tion his  contract  to  make  further  payments  on  his  stock  sub- 
scription has  ended  but  his  relation  as  a  stockholder  continues 
until  the  liquidation  of  the  association.  What  he  has  paid 
in  on  his  stock,  in  common  with  what  has  been  paid  in  by  the 
other  members,  with  such  other  sources  of  revenue,  have  gone 
to  make  up  the  capital  stock  of  the  association,  which  is  a 
trust  fund  for  the  benefit  of  the  creditors  thereof.  From  this 
fund  the  debts  of  the  association  must  be  paid  and  the  value 
of  the  shares  of  the  insolvent  association  will  be  just  what 
the  assets  of  the  association  amount  to  after  liquidation,  and 
cannot  be  ascertained  until  the  debts  and  losses  of  the  asso- 
ciation are  paid.  As  a  stockholder  the  borrowing  member  is 
liable  for  his  proportion  of  sucli  outstanding  indebtedness. 


Oct.  1912.]     Groover  v.  Pacific  Coast  Sav.  Society.       83 

Whatever  losses  are  sustained  must  be  borne  by  all  the  stock- 
holdersy  both  borrowing  and  nonborrowing  members.  If, 
however,  the  borrowing  stockholders  are  to  have  credited  on 
their  loans  as  a  payment  thereon  of  the  amounts  which  they 
have  paid  in  as  dues  on  their  stock,  such  members  escape  the 
burden  of  paying  any  of  the  indebtedness  or  losses  of  the 
association.  They  get  back  the  full  benefit  of  everything  they 
have  paid  in  as  a  satisfaction  toward  their  loans,  while  the 
nonborrowing  members  who  have  paid  in  the  same  dues  bear 
all  the  losses  and  consequently  get  not  only  no  benefit  from 
the  dues  which  have  been  paid  in  by  the  borrowing  members 
but  necessarily,  as  in  every  case  of  insolvency,  get  less  than 
they  actually  paid  in  as  their  stock  dues.  To  prevent  what 
would  thus  be  obviously  unfair,  the  courts  have  generally 
adopted  as  the  equitable  rule  to  be  applied  in  such  cases  the 
one  early  announced  by  the  supreme  court  of  Pennsylvania. 
Under  that  rule  of  settlement  the  borrowing  stockholder  of 
the  insolvent  association  must  repay  to  it  at  once  the  amount 
loaned  with  interest.  Payments  of  dues  on  his  stock  will  not 
be  allowed  as  credits  on  his  loan.  As  to  stock  payments  he  is 
to  be  treated  as  a  nonborrowing  member.  After  the  assets  are 
collected  and  the  indebtedness  of  the  association  paid,  the 
fund  which  may  remain  is  to  be  distributed  pro  rata  among 
all  the  stockholders  on  the  basis  of  the  amounts  paid  by  them 
respectively  as  dues  on  their  stock,  whether  they  are  borrow- 
ing or  nonborrowing  stockholders.  Under  this  rule  the  rights 
of  the  creditors  of  the  association  are  protected  and  the  mem- 
bers, both  borrowing  and  nonborrowing,  are  placed  upon  an 
equally  equitable  footing.  In  laying  down  this  rule  it  is  said 
in  Stroken  v.  Franklin  etc.  Assoc,  115  Pa.  St.  273,  [8  Atl. 
843],  (from  which  decision  the  rule  is  known  as  the  Penn- 
sylvania rule) :  "The  insolvency  of  the  company  puts  an  end 
to  its  operation  as  a  building  association.  To  a  certain  extent 
it  also  ends  the  contracts  between  it  and  its  members,  and 
nothing  remains  but  winding  it  up  in  such  manner  as  to  do 
equity  to  the  creditors  and  between  the  members  themselves. 
As  regards  the  latter  care  should  be  taken  to  adjust  the  bur- 
den equally  and  not  throw  upon  either  the  borrowers  or  non- 
borrowers  more  than  their  respective  shares.  This  result  may 
be  reached  by  requiring  the  borrower  to  pay  what  he  actually 
received  with  interest.    lie  should  then  be  entitled,  after  the 
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d-ebts  are  paid,  to  a  pro  rata  dividend  with  the  nonborrower 
of  what  he  has  paid  on  his  stock.  He  will  thus  be  obliged 
to  bear  his  proper  share  of  loss.  To  allow  him  to  credit  npon 
his  mortgage  his  payments  on  his  stock  would  enable  him  to 
escape  responsibility  for  his  i^are  of  the  losses  and  throw 
them  wholly  upon  the  nonborrowers.  In  other  words,  the  bor- 
rower would  escape  without  loss.  It  will  not  do  to  administer 
the  affairs  of  an  insolvent  corporation  in  this  maimer."  The 
rule  as  thus  laid  down  is  now  generally  accepted  by  tiie  text- 
writers  and  in  the  adjudicated  cases  as  sustained  by  clear 
equitable  considerations.  It  is  the  rule  laid  down  in  Endlicb 
on  Building  Associations,  2d  ed.,  sec.  477,  and  Thompson  on 
Building  Associations,  2d  ed.,  sec.  171,  p.  344,  where  the 
author  declares  that  the  rule  laid  down  in  Buist  v.  Bryan, 
44  S.  C.  121,  [51  Am.  St.  Rep.  787,  29  L.  B.  A.  127,  21  S.  E. 
537],  (the  case  principally  cited  in  support  of  the  Maryland 
rule),  is  **an  exception  to  the  recent  trend  of  authorities,'* 
and  which  he  further  declares  is  against  allowing  dues  on 
the  stock  to  be  credited  on  the  loan  as  an  unjust  preference. 
Several  cases  are  cited  in  the  Department  decision  sustaining 
this  rule  in  its  application  to  the  case  at  bar  which  it  would 
be  unnecessary  to  again  cite  save  as  an  orderly  enumera- 
/tion  of  the  decisions  in  the  several  states  showing  how  exten- 
sively the  rule  is  being  adopted  and  applied.  These  author- 
ities are  Southern  B.  &  L,  Assoc,  v.  Anniston  L.  etc,  Assoc., 
101  Ala.  582,  [46  Am.  St.  Eep.  138,  29  L.  B.  A.  120,  15  South. 
123] ;  Taylor  v.  Clark,  74  Ark.  220,  [85  S.  W.  231] ;  Curtis 
V.  Oranite  State  etc,  Assoc,  69  Conn.  6,  [61  Am.  St.  Bep. 
•17,  36  Atl.  1023] ;  Ottensoser  v.  Scott,  47  Pla.  276,  [110  Am. 
St.  Bep.  137, 4  Ann.  Cas.  1076,  66  L.  B.  A.  346,  37  South.  161] ; 
'Dooling  v.  Smith,  89  111.  App.  26;  Wohlford  v.  Citizens* 
Bldg.  etc.  Assoc,  140  Ind.  662,  [29  L.  B.  A.  177,  40  N.  E. 
694] ;  Marion  Trust  Co.  v.  Trustees,  153  Ind.  96,  [54  N.  E. 
444] ;  Rogers  v.  Rains,  100  Ky.  295,  [38  S.  W.  483] ;  King  v. 
Brewer,  121  Mich.  343,  [80  N.  W.  238] ;  Clark  v.  Lopp,  80 
•Mo.  App.  542;  Gary  v.  Verity,  101  Mo.  App.  586,  [74  S.  W. 
161] ;  Knutson  v.  N.  W.  L.  Assoc,  67  Minn.  201,  [64  Am.  St. 
Bep.  410,  69  N.  W.  889] ;  Weir  v.  OrarUte  State  etc.,  56  N. 
J.  Eq.  234,  [38  Atl.  643]  ;  Meares  v.  Duncan,  123  N.  C.  203, 
[31  S.  E.  476] ;  Hale  v.  Cairns,  8  N.  D.  145,  [73  Am.  St.  Bep. 
746,  44  L.  B.  A,  261,  77  N.  W.  1010] ;  Anselme  v.  American 


Oct.   1912.]  ESTATB  OF  WOMERSLEY.  85 


.  A  L.  Assoc,  63  Neb.  525,  [88  N.  W.  665] ;  Monier  v.  Clark, 
12  N.  M.  118,  [75  Pac.  35] ;  PeopU  v.  New  York  B.  &  L. 
Assoc.,  101  N.  Y.  App.  Div.  484,  [92  N.  Y.  Supp.  62] ;  Evers- 
mann  v.  Sckmitt,  53  Ohio  St.  174,  [53  Am.  St.  Rep.  632,  29 
L.  B,  A.  184,  41  N.  E.  139] ;  Sirohen  v.  Frcmklin  etc.  L. 
Assoc,  115  Pa.  St.  273,  [8  Atl.  843] ;  Carpenter  v.  Richard^ 
son,  101  Tenn.  176,  [46  S.  W.  452] ;  Price  v.  Kendall,  14  Tex. 
Civ.  App.  26,  [36  S.  W.  810] ;  Leahy  y.  National  B.  &  L. 
Assoc,  100  Wis.  555,  [69  Am.  St.  Rep.  945,  76  N.  W.  625] ; 
Young  y.  Bldg.  Assoc,  48  W.  Va.  512,  [38  S.  E.  670] ;  BuHdr 
ing  dk  Loan  Assoc  v.  McPkUamy  &  Hawks,  81  Miss.  61,  [95 
Am.  St.  Rep.  454,  59  L.  R.  A.  743,  32  South.  1001]. 

All  these  cases  just  referred  to  deal  with  the  rule  of  set* 
tlement  to  be  applied  where  the  association  has  become  in- 
solvent, and,  in  connection  with  those  cited  in  the  Department 
opinion,  fully  sustain  the  conclusion  there  reached  that  re- 
spondent was  not  entitled  to  have  his  mortgage  debt  credited 
with  the  dues  paid  on  his  stock  pledged  as  collateral  security 
for  the  loan. 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new 
trial. 

Angellotti,  J.,  Shaw,  J.,  and  Melvin,  J.,  concurred. 

Rehearing  denied. 


[L.  A.  No.  8090.    In  Bank.— October  19,  1912.] 

In  the  Matter  of  the  Estate  of  JAMES  N.  WOMERSLEY, 

Deceased. 

Wni^— Devise — BEMAnn>ES  to  Hkibs  of  Testator's  Family. — ^Where  a 
testator  named  Womerslej,  whose  sole  heirs  at  law  were  his  widow 
and  his  surviving  brothers  and  sisters,  devises  all  his  real  estate  to 
Ids  wife  for  the  period  of  her  natural  Ufe,  and  directs  that  at  her 
death  the  property  shall  be  equally  divided  "among  the  heirs  of 
the  Womerslej  fkmilj/'  the  remainder  so  devised  goes  to  his  brothers 
and  sisters  who  would  be  his  heirs  in  the  event  that  he  died  intes- 
tatej  to  the  ezelusion  of  the  widow  of  a  deceased  brother. 
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Id. — ^Latent  Ambiguity  —  Construction  —  XJnckrtaintt.— Such  devise 
in  remainder  involves  no  latent  ambiguity,  and  anj  nneertaintj 
therein  arises  upon  the  face  of  the  will,  and  is  to  be  construed  hy 
taking  in  view  the  circumstances  under  which  the  will  was  made, 
excluding  the  testator's  oral  declarations.  The  uncertainty  in  such 
devise  is  not  so  great  as  to  avoid  it. 

APPEAL  from  a  decree  of  the  Superior  Court  of  Orange 
County  distributing  the  estate  of  a  deceased  person.  Z.  B. 
West,  Judge. 

The  facts  are  stated  in  the  opinion  of  th-e  court. 

Williams  &  Rutan,  for  Appellant  Florence  Aimee  Blake. 

E.  E.  Keech,  for  Appellant  Emily  A.  Womersley. 

Wm.  M.  Brown,  for  Respondent  executor  and  other  heirs. 

HENSHAW,  J.— By  his  last  will  James  N.  Womersley, 
deceased,  devised  his  real  property  as  follows: 

**  Secondly,  I  give  and  bequeath  to  my  wife  Emily  A.  Wom- 
ersley, all  the  real  estate  I  die  possessed  of,  wherever  located, 
for  her  sole  and  separate  use  during  the  period  of  her  natural 
life,  and  direct  that  at  her  death  the  said  real  property  be 
equally  divided  among  the  heirs  of  the  Womersley  family, 
share  and  share  alike,  my  said  wife,  Emily  A.  Womersley, 
to  have  all  the  income  from  said  property  during  her  life." 

The  executor  of  this  will  filed  his  final  account  and  a  peti- 
tion for  the  distribution  of  the  estate  showing  the  ownership 
by  the  estate  of  the  real  property  devised,  and  showing  fur- 
ther that  the  heirs  at  law  of  the  deceased  were  Emily  A. 
Womersley,  his  widow,  John  Womersley,  and  William  Wom- 
ersley, brothers,  and  Sussana  Ray,  Maud  Catherine  Savory, 
and  Minna  Clarke,  sisters.  The  petition  sought  a  decree  dis- 
tributing a  life  estate  in  the  realty  to  the  widow  with  a 
remainder  over  to  the  brothers  and  sisters. 

Florence  Aimee  Blake  was  the  widow  of  Harry  E.  Womers- 
ley, a  brother  of  James  N.  Womersley.  Her  husband  died 
some  years  before  the  death  of  James,  testator.  She  filed 
objections  to  the  distribution  prayed  for,  and  sought  to  share 
equally  with  the  brothers  and  sisters  under  the  construction 
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which  she  gave  to  the  second  clause  of  the  will  above  quoted. 
A  demurrer  to  the  objections  and  petition  of  Florence  Aimee 
Blake  was  interposed  by  Emily  A.  Wom^ersley,  the  widow. 
The  demurrer  was  sustained  and  the  court  decreed  distribu- 
tion as  prayed  for  in  the  executor's  petition.  The  whole  con- 
troversy revolves  about  the  true  construction  of  the  second 
paragraph,  and  the  question  is  whom  did  the  testator  mean 
by  "the  heirs  of  the  Wom^rsley  family." 
j  There  is  here  no  latent  ambiguity  to  be  resolved  under  sec- 
I  tion  1340  of  the  Civil  Code.  The  phrase  used  by  the  testator 
undoubtedly  requires  construction,  but  if  that  phrase  contain 
any  uncertainty,  it  is  one  which  arises  upon  the  face  of  the 
will,  and  is  to  be  construed  by  taking  in  view  the  circum- 
stances under  which  the  will  was  made,  excluding  the  testa- 
tor's oral  declarations.  (Civ.  Code,  sec.  1318.)  Those  cir- 
cumstances disclose  that  deceased  was  an  Englishman,  that 
he  with  his  brothers  and  sisters  inherited  from  his  father, 
that  the  brothers  and  sisters  were  those  above  named,  and 
in  the  event  of  his  intestacy  were  (with  his  widow)  his  sole 
heirs  at  law.  There  seems  to  be  no  diflBculty  in  arriving  at 
the  intent  of  the  testator  from  the  words  expressed  in  the 
will.  Plainly  the  words  mean  that  the  remainder  was  left 
to  those  of  his,  the  Womersley,  family,  who  would  be  his 
heirs  in  the  event  that  he  died  intestate.  This  use  of  ,the 
word  ''heirs"  is  not  strained,  but  is  a  common  colloquial  use 
recognized  both  by  lexicographers  and  law-writers.  (Stand- 
ard Diet.,  heirs ;  Words  and  Phrases,  452 ;  1  Underbill  Wills, 
p.  498;  14  Cyc.  28.)  Appellant,  Florence  Aimee  Blake  did 
not  belong  to  the  class  thus  designated.  She  would  not  have 
been  an  heir  of  James  N.  Womersley  had  he  died  intestate. 

The  contention  advanced  upon  the  appeal  of  the  widow 
that  the  uncertainty  in  the  second  clause  of  the  will  is  such 
and  so  great  as  to  avoid  it  is,  for  the  reasons  already  given, 
untenable. 
The  decree  appealed  from  is  therefore  affirmed. 

Melvin,  J.,  Lorigan,  J.,  Shaw,  J.,  and  Angellotti,  J.,  con- 
curred. 
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[L.  A.  No.  2776.    In  Bank.— October  25,  1912.] 

J.  T.  GORDON,  and  EMMA  JT  GORDON,  Appellants,  ▼, 
COVINA  IRRIGATING  COMPANY  (a  Corporation), 
Respondent. 

Water — Construction  of  Contracts — ^Watee  I>elivxbxd  to  Irriqa- 
TiON  Company  for  Carriaoi. — In  an  action  brought  to  have  it 
determined  that  the  plaintiffs  are  entitled  to  be  fornished  bj  de- 
fendant with  water  for  irrigating  purpose!  upon  certain  lands,  it 
ia  held,  upon  a  construction  of  the  evidence,  including  certain  con- 
tracts upon  which  the  plaintiffs  based  their  rights,  that  the  defendant 
was  under  no  obligation  to  deliver  to  the  plaintiffs,  as  members 
of  a  class  designated  in  such  contracts  as  "old  users"  of  a  portion 
of  the  water  carried  in  its  ditches,  any  water  except  such  water 
as  might  be  received  by  it  from  them  to  be  carried  in  its  ditches 
for  distribution  to  them,  and  that  it  was  not  required  to  fumiah 
to  either  of  the  plaintiffs  any  of  its  own  water  acquired  for  its 
stockholders  and  for  sale  if  there  was  a  surplus  over  the  amount 
required  for  the  stockholders. 

Id. — Parties  in  Action  to  Determine  Sights  to  Water  as  Between 
Members  of  a  Particular  Class. — ^Whether  the  plaintiffs  had 
acquired  any  right,  as  against  other  members  of  the  class  of  old 
users,  to  be  furnished  with  a  greater  portion  of  the  old  users'  water 
than  they  actually  delivered  to  the  defendant  for  carriage  in  its 
ditches,  could  only  be  determined  in  an  action  in  which  such  other 
old  users  were  joined  as  parties. 

Id. — BiOHT  OF  Wat  for  Water  Ditch — Easement  in  Gross — Oovi- 
NANT  for  the  Bight  TO  UsE  WATER. — In  view  of  all  the  circum- 
stances appearing  in  this  case  it  is  held  that  a  provision  in  a  deed 
of  a  right  of  way  over  the  lands  of  the  grantor,  for  use  as  a 
water  ditch,  that  the  grantor  should  "have  the  right  to  purchase 
and  use  the  water  of  said  ditch  upon  the  same  terms  ^nd  condi- 
tions as  the  stockholders"  of  the  grantee,  created  a  right  that  was 
merely  personal  to  the  grantor,  and  not  an  appurtenance  to  any 
particular  land,  and  that  the  right  did  not  pass  by  a  transfer  of 
the  land  over  which  the  ditch  was  constructed. 

APPEALS  from  judgments  of  the  Superior  Court  of  Los 
Angeles  County  and  from  orders  refusing  a  new  trial.  Curtis 
D.  Wilbur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Ward  Chapman,  for  Appellants. 
Anderson  &  Anderson,  for  Respondent. 

ANGELLOTTI,  J.— We  have  in  this  case  appeals  by  the 
plainti£b  (husband  and  wife)  from  the  judgments  and  orders 
denying  a  new  trial  in  two  separate  actions,  brought  to  have  it 
determined  that  the  plaintiffs  are  entitled  to  be  furnished  by 
defendant  with  water  for  irrigating  purposes  upon  certain 
lands.  In  one  action,  Emma  T.  Gordon  sought  such  a  deter- 
mination as  to  a  tract  of  land  described  as  the  North  20^ 
acres  of  the  W.  24^4  acres  of  the  S.  W.  %  of  section  25,  T. 
1  N.  B.  10  W.,  S.  B.  M.,  which  we  shall  hereinafter  designate 
as  parcel  "A.''  In  the  other  action  J.  T.  Gordon  sought  such 
a  determination  as  to  a  ten  acre  tract,  being  lot  2,  section  27 
of  the  same  township  and  range,  hereinafter  designated  parcel 
^'B,''  an  adjoining  eight  acre  tract  in  section  23  of  the  same 
township  and  range,  hereinafter  designated  parcel  "G,"  and 
a  forty-two  and  one-half -acre  tract,  originally  the  property  of 
one  J.  G.  Bower,  hereinafter  designated  parcel  "D."  In  Mrs. 
Gordon's  action,  the  trial  court  concluded  that  she  was  entitled 
to  water  from  defendant  for  only  nine  and  twenty-three  one 
hundredths  acres  of  parcel  ''A,"  and  as  this  right  had  never 
been  denied  by  defendant  and  was  expressly  conceded  by  the 
answer,  gave  judgment  that  plaintiff  take  nothing  by  her  ac- 
tion, without  prejudice  to  her  right  to  begin  an  action  against 
certain  other  persons  (termed  ''old  users")  and  this  defend- 
ant jointly,  to  assert  any  right  she  may  claim  to  water  for  a 
greater  acreage.  In  the  other  action,  the  court  concluded: 
As  to  parcel  ''B,"  that  Gordon  had  acquired  by  prescription 
the  right  to  water  for  the  southerly  three  acres  only,  at  the 
rate  of  one  inch  for  eight  acres  measured  under  four  inch 
pressure;  as  to  parcel  "C"  that  Gordon  was  entitled  to  receive 
water  at  the  same  rate  for  1.6  acres  only;  as  to  parcel  "D," 
that  he  was  not  entitled  to  receive  any  water. 

As  to  parcels  "A,"  '*B,''  and  "C"  the  alleged  rights  of 
plaintiffs  are  based  on  certain  contracts. 

The  defendant  Covina  Irrigating  Company  was  originally 
named  the  Azusa  Water  Development  &  Irrigation  Company, 
its  name  having  been  changed  to  the  Covina  Irrigating  Com- 
pany since  the  execution  of  the  various  contracts  hereinafter 
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referred  to.  It  was  organized  in  the  early  eighties,  and  is  a 
private  mutual  water  company,  its  water,  under  its  articles 
and  by-laws,  being  distributed  pro  rata  among  its  stockholders, 
only  such  surplus  as  is  not  needed  for  its  stockholders  being 
for  sale  for  the  benefit  of  the  company.  Prior  to  its  organiza- 
tion, the  ordinary  flow  of  the  San  Gabriel  River  had  been 
diverted  during  the  irrigating  season  on  both  the  east  and  west 
sides  for  irrigation  purposes.  On  the  east  side,  some  of  the 
water  was  taken  out  by  an  old  ditch  known  as  the  "public 
water  ditch,"  and  used  by  a  large  number  of  irrigators  who 
were  known  in  subsequent  transactions  as  ''old  users."  None 
of  the  land  described  in  the  complaints  was  susceptible  of 
irrigation  from  this  old  ditch,  but  a  small  portion  of  parcel 
''C,"  the  evidence  being  such  as  to  support  a  conclusion  of 
1.6  acres,  had  been  irrigated  by  means  of  a  lateral  ditch  con- 
necting therewith.  In  1882,  J.  T.  Gordon  and  many  others, 
being  desirous  of  obtaining  water  for  irrigating  purposes  from 
such  river,  began  the  construction  of  a  ditch  that  would  run 
from  the  river  through  their  lands.  Before  the  completion  of 
this  new  ditch,  the  defendant  began  the  construction  of  a 
cement  ditch  to  carry  water  that  it  was  developing  by  means 
of  a  tunnel  in  the  San  Gabriel  Canon.  The  Gordons  and 
probably  all  who  were  interested  in  the  new  ditch  then  in 
process  of  construction,  executed  deeds  to  defendant  of  a  right 
of  way  over  their  lands  for  such  cement  ditch,  the  same  to 
conform  as  near  as  possible  to  the  line  of  the  new  ditch  then 
being  constructed,  the  grantors  being  given  the  right  to  use 
such  ditch  in  common  with  the  defendant,  for  conveying  such 
water  as  they  themselves  owned  or  subsequently  acquired, 
whether  from  the  old  public  ditch  or  elsewhere.  The  cement 
ditch  was  completed  by  defendant  in  1885  or  early  in  1886. 
About  fourteen  or  fifteen  acres  of  parcel  *'A,"  four  or  five 
acres  of  parcel  **B"  and  about  3.5  acres  of  parcel  **C"  lie 
below  this  cement  ditch.  "Water  was  at  once  turned  into  the 
ditch,  but  the  evidence  is  such  as  to  support  a  conclusion  that 
at  no  time  prior  to  1890  was  more  than  nine  acres  of  parcel 
*'A"  irrigated,  or  more  than  the  southerly  three  acres  of  par- 
cel ''B,"  or  more  than  1.6  acres  of  parcel  *'C."  In  June, 
1888,  a  contract  was  entered  into  between  defendant  and  some 
seventy  or  eighty  persons,  including  the  plaintiflFs,  who  had 
been  using  water  from  said  river  by  means  of  said  ditch  on 
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certain  lands.    This  afi^reement  recited  that  the  right  of  each 
of  these  persons  to  a  pro  rata  share  of  the  water  flowing  in  the 
Azosa  water  ditch  (except  7-24ths)  for  irrigation  and  domestic 
use  on  their  lands  (which  were  described  and  included  all  of 
the  parcels  "A,"  ''B,''  and  ''C"),  tad  been  recognized  hy 
the  water  commissioners.    The  agreement  then  acknowledged 
the  right  of  each  of  these  individuals  to  take  from  the  San 
Gabriel  River  **the  quantity  of  water  heretofore  used  by  them 
for  irrigation  and  domestic  use  in  and  upon  the  hereinbefore 
described  lands,  the  quantity  of  water  so  claimed  as  aforesaid 
being  the  quantity  distributed  to  each  by  the  aforesaid  water 
eommissionera  from  the  said  public  ditch  for  use  upon  the 
premises  aforesaid.''    It  recited  that  defendant  was  willing 
to  allow  such  persons  to  run  said  water  through  its  cement 
ditch  to  said  lands,  and  to   acknowledge  that  the   quantity 
agreed  to  be  delivered  by  it  to  them  '^ belongs  in  the  whole  to" 
them,  as  appurtenant  to  said  lands.    Defendant  agreed  to 
receive  at  the  mouth  of  its  water  ditch  in  San  Gabriel  Canon 
all  the  water  belonging  to  them,  and  permit  the  same  to  flow 
through  its  ditches  to  its  laterals  nearest  said  lands,  said  per- 
sons to  there  receive  it  with  sufficient  pipes  or  ditches.    Said 
individuals,  or  old  users,  as  they  are  generally  styled,  agreed 
to  deliver  at  the  mouth  of  said  ditch,  their  pro  rata  share  of 
said    waters.    Defendant  agreed  that  if  such  water  was  so 
delivered,  it  would  carry  and  deliver  it  "in  quantities  of  one 
miner's  inch  to  each  and  every  eight  acres  of  land,"  and  when 
there  is  any  water  so  received,  flowing  into  or  through  said 
ditch,  would  give  such  old  users  the  preference  of  use  in  the 
proportions  hereinbefore  stated,  ''provided  always,  however, 
that  should  the  amount  of  water  belonging"  to  such  old  users, 
received  at  the  mouth  of  the  ditch,  be  less  than  the  pro  rata 
share  belonging  to  them  which  formerly  flowed  through  the 
Azusa  public  ditch,  then  the  defendant  agreed  to  deliver  such 
lesser  quantity  as  shall  bear  the  same  relation  of  one  to  weight 
acres  as  the  water  received  bears  to  the  pro  rata  share  here- 
tofore distributed  to  said  users  from  the  public  ditch.    It  was 
stated  that  the  pro  rata  share  claimed  by  each  party  was  ''one 
one  hundred  and  twenty-fifth  part  of  all  the  waters  thereto- 
fore flowing  in  the  Azusa  public   water  ditch,   less   seven 
twenty-fourths  of  the  whole."    Defendant  agreed  "to  receive 
the  aforesaid  water  and  to  deliver  at  all  times  so  long  as  it 
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continues  to  receive  such  water  as  herein  agreed,  one  miner's 
inch  to  each  eight  acres  of  land  described  herein."  The  agree- 
ment fixed  the  price  to  be  paid  by  the  users  for  such  service. 
By  a  supplemental  agreement  between  the  same  parties,  dated 
February  13,  1889,  it  was  stipulated  that  the  company  would 
carry  out  its  agreement  even  if  it  should  develop  that  one  or 
more  of  such  persons  should  own  and  be  able  to  deliver  less 
than  one  one  hundred  and  twenty-fifth  of  all  the  Azusa  ditch 
water  less  seven  twenty-fourths,  but  that  no  one  shall  be 
entitled  to  more  than  one  inch  of  water  for  each  eight  acres 
for  which  he  has  turned  over  to  defendant  the  old  user  right 
for  water,  and  that  "no  water  shall  be  required  of"  defend- 
ant, "nor  shall  any  of  said  parties  have  any  right  under  this 
agreement  in  excess  of  the  amount  of  water  furnished  by  such 
old  user  to  the  company." 

What  was  called  the  "compromise  agreement,"  purporting 
to  be  an  agreement  of  all  parties  claiming  the  waters  of.  the 
Sai;  Gabriel  Canon,  bearing  date  January  26,  1889,  was 
introduced  in  evidence.  This  agreement  was  not  recorded 
until  November  2,  1889.  The  agreement  provided  for  the 
division  of  aU  the  waters  of  such  canon.  The  parties  were 
as  follows :  The  Azusa  Water  Company  was  the  party  of  the 
first  part.  The  defendant,  under  its  old  name,  was  the  party 
of  the  second  part.  The  Duarte  etc.  Co.  and  The  Beardslee 
etc.  Co.  (westside  companies)  were  the  parties  of  the  third 
part.  The  Azusa  Land  and  Water  Company,  the  Azusa 
Agricultural  Water  Company,  and  Kate  S.  Vosburg  and 
Louise  S.  Macneil  were  the  parties  of  the  fourth  part.  Indi- 
viduals signing  the  agreement  "and  known  as  old  users"  were 
the  parties  of  the  fifth  part.  It  was  agreed  that  so  long  as 
there  may  be  an  amount  of  water  equal  to  the  flow  of  one 
thousand  seven  hundred  inches,  miner's  measurement  under 
four-inch  pressure,  or  any  lesser  amount,  at  the  point  of 
division  between  the  parties  of  the  third  part  and  the  other 
parties,  72.720ths  should  be  taken  by  defendant,  216-720ths 
by  the  parties  of  the  third  part,  126-720ths  by  the  parties  of 
the  fourth  part,  and  306-720ths  was  to  be  "divided  into  as 
many  parts  as  there  were  acres  in  the  tract  hereafter  agreed 
to  be  known  as  'The  Azusa  Water  District,'  and  taken  by 
parties  of  the  fifth  part  and  by  the  parties  of  the  first  and 
second  parts  pro  rata  in  proportion  to  acreage  represented 
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therein  by  said  first,  second,  and  fifth  parties."  It  was  stipu- 
lated that  the  first  and  second  parties  shall  ''represent  all  the 
acreage  and  take  the  water  of  all  lands  of  the  so-called  old 
users  who  have  turned  over  to  such  corporation  the  manage- 
ment and  control  of  the  water  to  which  they  are  entitled." 
The  first,  second,  and  fifth  parties  agreed  on  the  boundaries 
of  the  acreage  constituting  the  tract  to  be  known  as  the  Azusa 
Water  District,  the  same  being  set  forth.  Provision  was  made 
for  the  division  among  the  parties  of  all  water  in  excess  of 
one  thousand  seven  hundred  inches.  Provision  was  made  as 
to  the  place  whence  the  various  parties  might  take  their  water, 
and  also  for  the  pa3anent  by  the  several  parties  of  their  pro- 
portion of  the  expenses.  A  committee  of  nine  was  provided 
for,  one  of  whom  was  to  be  selected  by  defendant  and  two  by 
the  fifth  parties,  to  represent  all  the  parties  and  to  have  full 
charge  from  the  source  of  supply  to  the  point  of  division  with 
the  third  parties  (the  westside  users).  Neither  of  the  plain- 
tiffs joined  in  the  execution  of  this  agreement  or  was  by  name 
designated  as  a  party  thereto.  Only  nine  and  twenty-three 
hundredths  acres  of  parcel  ''A"  (the  Mrs.  Gordon  tract)  were 
included  within  the  boundaries  of  the  district  described 
therein,  while  some  fourteen  acres  thereof  lay  below  the 
cement  ditch  and  could  be  naturally  irrigated  therefrom.  No 
part  of  either  parcel  "B"  or  parcel  '*C"  was  included  in  such 
boundaries.  About  four  or  five  acres  of  parcel  ''B"  and 
about  three  and  one-third  acres  of  parcel  ''C"  lay  below  such 
ditch  and  could  be  irrigated  therefrom. 

Mr.  Gordon  made  known  to  defendant  his  objection  to  hav- 
ing his  lands  excluded  from  the  compromise  agreement,  and  a 
proposed  contract  was  prepared  by  Mr.  Wicks,  a  large  stock- 
holder of  defendant,  between  the  Gordons  and  the  parties  of 
the  first,  second,  and  fifth  parts  (the  last  being  the  old  users) 
in  the  compromise  agreement,  reciting  that  the  Gordons  are 
''old  users  .  .  .  through  the  old  main  ditch,"  and  are  entitled 
to  share  in  the  compromise,  and  stipulating  that  all  of  parcels 
^'B"  and  ''G,"  and  an  additional  six  acres  more  or  less  in 
parcel  "A,"  ** which  can  be  irrigated  from  the  cement  ditch," 
is  entitled  to  a  water  right  equal  to  any  similar  area  in  said 
Azusa  Water  District,  and  that  the  Gordons  shall  be  supplied 
with  water  from  the  cement  ditch  "out  of  the  306.720th8  of 
the  first  1,700  inches,  and  out  of  the  226-720ths  of  the  water 
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above  1,700  inches."  This  agreement  was  executed  by  the 
defendant,  by  the  Azusa  Irrigating  Company,  and  by  only 
nine  of  the  some  seventy-five  old  users  who  had  joined  in  the 
execution  of  the  compromise  agreement.  This  contract  was 
delivered  by  defendant  to  Mr.  Gordon,  but  there  was  testi- 
mony sufficient  to  support  the  conclusion  that  Mr.  Wicks 
informed  the  board  of  directors  of  defendant,  in  the  presence 
of  Mr.  Gordon,  *'that  in  order  to  make  the  contract  effective 
all  the  irrigators  in  the  old  district  would  have  to  sign  it,  to 
make  it  binding  on  the  company." 

Ever  since  the  execution  of  the  compromise  agreement,  the 
committee  of  nine  provided  for  therein  has  had  entire  charge 
of  the  distribution  and  delivery  of  water  to  the  various  com- 
panies, and  the  trial  court  found  that  "the  only  water  per- 
mitted by  said  committee  of  nine  to  flow  to  the  defendant  for 
use  by  old  users  under  contract  with  the  defendant  .  .  .  has 
been  water  appurtenant  to  lands  and  for  use  upon  lands 
within  the  boundaries  of  said  Azusa  Water  District,"  except 
that  water  for  1.6  acres  of  parcel  **C"  was  permitted  to 
so  flow  and  has  been  received  by  defendant.  Ever  since 
1890  from  fourteen  and  one-half  to  fifteen  acres  of  parcel  "A" 
(the  Emma  J.  Gordon  tract)  has  been  under  cultivation,  and 
water  was  delivered  to  it  without  objection,  on  the  basis  of 
one-eighth  of  an  inch  to  the  acre,  on  the  theory  that  it  was 
entitled  to  a  fifteen-acre  user  water-right  under  the  com- 
promise agreement,  from  1890  until  the  year  1902,  when  it 
was  cut  down  to  a  923-lOOths-acre  right.  Such  water  the 
court  finds  was  received  by  Mrs.  Gordon  *'not  from  the  stock 
water  of  the  defendant  but  from  the  old  user  water  which 
was  carried  by  the  defendant,  and  to  which  the  old  users 
under  contract  with  the  defendant  and  owning  land  within 
the  boundaries  of  the  Azusa  Water  District  were  entitled." 
As  to  parcel  **C"  (the  eight  acre  tract),  no  use  of  water 
was  required  or  shown  subsequent  to  the  compromise  agree- 
ment until  **some  time  in  1901  or  1902,"  when  water  was 
delivered  for  one  season  to  a  tenant.  There  was  a  conflict  of 
evidence  on  the  proposition  whether  this  was  stock  or  old  user 
water,  and  the  court  found  that  it  was  **  stock  water  to  which 
the  plaintiff  was  entitled  by  virtue  of  stock  of  defendant  com- 
pany," but  that  plaintiff  at  that  time  demanded  old  user 
water  therefor.    A  subsequent  demand  for  old  user  water  for 
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another  season  was  never  complied  with.  In  1906,  Gordon 
set  out  this  tract  in  orange  trees.  His  demands  for  old  user 
water  for  this  tract  have  never  been  complied  with.  As  to 
parcel  "B"  (the  ten  acre  tract),  the  evidence  was  such  as  to 
support  a  conclusion  that  no  water  was  ever  received  by  Gor- 
don for  more  than  three  acres.  His  demands  for  a  larger 
portion  of  "old-user"  water  repeatedly  made  since  May  12, 
1902,  have  always  been  denied.  These  actions  were  com- 
menced May  10,  1905.  In  addition  to  other  findings,  the 
<teurt  found  in  response  to  allegations  to  that  effect  made  by 
the  answers:  1.  That  the  other  parties  to  the  contract  of 
June,  1888,  and  the  contract  supplemental  thereto  were  neces- 
sary parties  to  a  determination  of  the  questions  involved  relat- 
ing to  parcel  "A,"  but  not  as  to  parcels  "B"  and  "C,"  and. 
2.  That  the  causes  of  action  set  forth  in  the  complaints  are 
barred  by  the  provisions  of  sections  318,  337,  and  343  of  the 
Ck>de  of  Civil  Procedure. 

It  is  clear  that  whatever  rights  plaintiffs  acquired  under  the 
contract  of  June,  1888,  and  the  supplemental  contract  of  Feb- 
ruary 13, 1889,  to  receive  water  for  irrigation  on  parcels  "A," 
"B,'*  and  **C,"  as  against  defendant,  cannot  be  held  to  be 
affected  by  the  so-called  compromise  agreement  dated  January 
26,  1889.  They  were  not  parties  to  that  agreement,  and,  of 
course,  if  they  had  been  given  rights  by  the  prior  agreements, 
those  rights  could  not  be  affected  by  an  agreement  to  which 
they  were  not  parties. 

Nor  ean  they  be  held  to  have  acquired  any  additional  right 
by  virtue  of  such  compromise  agreement  (except  as  to  the 
9.23  acres  of  parcel  "A"  included  in  the  water  district 
described  therein),  or  the  attempted  agreement  of  February 
23, 1889,  purporting  to  give  them  rights  under  the  compromise 
agreement.  As  to  the  compromise  agreement,  the  provision 
relied  on  by  appellants  to  the  effect  that  the  defendant  shall 
represent  all  the  acreage  and  take  the  water  of  all  lands  of 
the  so-called  old  users  who  have  turned  over  to  such  corpora- 
tion the  management  and  control  of  the  water  to  which  they 
are  entitled  clearly  had  reference  only  to  the  acreage  included 
in  the  water  district  specifically  described  in  such  agreement, 
and  the  old  users  on  such  acreage.  The  attempted  agreement 
of  February  23,  1889,  on  its  face  contemplated  an  execution 
by  all  the  old  users  who  had  signed  the  compromise  agreement. 
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Its  provisioDS  were  of  such  a  nature  that  it  could  not  be  effect- 
ual as  against  any  of  such  old  users  who  did  not  join  in  its 
execution.    By  its  express  provisions,  the  additional  water  to 
be  given  to  Mrs.  Gordon  and  all  of  the  water  to  be  given  to 
Mr.  Gordon  was  to  be  taken  from  the  portion  allotted  by  the 
compromise  agreement  to  the  acreage  embraced  in  the  water 
district  described  therein.    So  much  of  their  land  ''as  can  be 
irrigated  from  the  cement  ditch"  was  to  be  added  to  and 
made  a  part  of  such  water  district,  and  thus  made  entitled  to 
receive  water  belonging   under   the   compromise  agreement 
solely  to  the  acreage  described  therein.    As  we  have  seen,  the 
evidence  was  sufficient  to  support  the  conclusion   that  Mr. 
Gordon  was  informed  that  to  make  the  attempted  contract 
effective  against  defendant,  all  the  irrigators  in  the  old  dis- 
trict would  have  to  sign  it.    But  independent  of  this,  the 
attempted  contract  was  such  on  its  face  as  to  show  the  neces- 
sity for  this. 

The  material  question  then  is  as  to  the  rights  of  the  plain- 
tiffs against  defendant  under  the  contract  of  June,  1888,  and 
the  supplemental  contract  of  February  13,  1889.  We  are  of 
the  opinion  that  it  must  be  held,  as  was  practically  held  by 
the  lower  court,  that  the  defendant  simply  undertook  to  take 
such  water  as  might  be  delivered  to  it  by  the  so-called  old 
users,  and  carry  it  for  them  through  its  ditch  to  their  lands, 
at  a  prescribed  charge,  the  amount  to  be  furnished  any  old 
user,  however,  not  to  exceed  more  than  one  inch  of  water  for 
each  eight  acres  of  land,  or  such  lesser  quantity  as  shall  bear 
the  same  relation  of  one  to  eight  acres  as  the  water  received 
bears  to  the  pro  rata  share  theretofore  distributed  to  said 
users  from  the  public  ditch.  Practically,  the  defendant  made 
itself  a  carrier  of  their  water  for  the  old  users,  and  its  lia- 
bility in  that  connection  to  any  such  user  was  dependent  on 
receiving  water  to  be  carried,  from  or  for  him.  Whatever 
uncertainty  may  exist  in  the  provisions  of  the  contract  of 
June,  1888,  on  this  point  is  removed  by  the  clear  and  explicit 
provision  in  the  supplemental  contract  that  none  of  said  par- 
ties ''shall  .  .  .  have  any  right  under  this  agreement  in  ex- 
cess of  the  amount  of  water  furnished  by  such  old  user  to 
the  company."  By  the  agreement,  the  old  users  expressly 
undertook  "to  deliver"  to  defendant,  at  the  mouth  of  the 
ditch  their  pro  rata  share  of  the  water,  and  defendant  agreed 
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that  ''if  the  aforesaid  water  is  delivered  to  them  as  aforesaid, 
.  .  .  that  they  will  carry  and  deliver"  it,  etc.  There  was  no 
obligation  on  the  part  of  defendant  to  carry  or  deliver  to  any 
of  the  old  users  any  water  except  that  received  for  them,  and 
certainly  no  obligation  on  its  part  to  famish  to  either  of 
plaintiffs  any  of  its  own  water  acquired  for  its  stockholders 
and  for  sale  if  there  was  a  surplus  over  the  amount  required 
for  the  stockholders. 

There  can  be  no  doubt  as  to  the  purpose  of  the  compromise 
agreement,  so  far  as  the  intent  to  exclude  plaintiffs  from  any 
participation  in  the  waters  of  the  San  Gabriel  Canon,  except 
as  to  the  9.23  acres  of  Mrs.  Gtordon  included  in  the  water 
district  described  therein,  is  concerned.  This  agreement  pur- 
ported to  cover  all  the  waters  of  such  canon,  and  to  provide 
for  their  division  in  a  specified  way,  to  the  exclusion  of  plain* 
tiffs,  except  as  to  said  9.23  acres  of  Mrs.  Gordon.  The  old 
users  joining  in  the  execution  thereof  formally  declared  that 
the  only  acreage  entitled  to  any  old  users'  water  was  that 
described  therein.  Plaintiffs  had  full  notice  of  this  claim  and 
of  the  subsequent  acts  of  the  parties  under  it. 

The  agents  of  the  parties  provided  for  in  such  agreement, 
the  committee  of  nine,  at  all  times  thereafter  had  actual  pos- 
session of  all  the  waters  of  the  canon  for  the  purposes  of 
distribution  and  delivery,  and  there  was  enough  in  the  evi- 
dence to  support  the  conclusion  of  the  trial  court  that  the 
only  water  permitted  by  said  committee  to  flow  to  defendant 
for  use  by  old  users,  except  water  for  1.6  acres  of  parcel  '^C," 
has  been  water  for  acreage  included  within  the  limits  of  the 
water  district  described  in  such  agreement.  Whatever  may 
have  been  the  right  of  the  Gordons  as  against  those  appro- 
priating to  their  own  use  waters  in  fact  belonging  to  them 
(the  Gordons),  if  they  so  did,  it  would  seem  to  necessarily 
follow  that  the  Gordons  did  not  deliver  to  defendant,  either 
personally  or  by.  agents,  old  user  water  to  be  carried  to  their 
premises  (except  as  to  the  9.23  acres  of  parcel  A  and  the  1.6 
acres  of  parcel  G),  and  that  in  the  absence  of  such  delivery, 
there  is  no  liability  on  the  part  of  defendant  to  deliver  to 
them  any  of  such  old  user  water.  As  we  have  seen,  the  only 
obligation  of  defendant  under  the  contracts  with  plaintiffs 
was  in  respect  to  such  old  user  water,  and  there  was  no  obliga- 
tion on  its  part  to  furnish  any  of  its  own  water  to  them.  As 
CLxrv.  ow.— 7 
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to  the  excess  over  9.23  acres  of  Mrs.  Gordon's  land  furnished 
with  water  from  1890  to  1902,  between  five  and  six  acres,  such 
water  being  furnished  from  the  old  user  water  and  as  water 
to  which  she  was  thought  to  be  entitled  under  the  compromise 
agreement,  it  may  be  that  Mrs.  Gordon  acquired  the  right  to 
have  such  supply  continued,  but  we  think  it  very  clear  that 
the  other  old  users  were  necessary  parties  to  the  determin- 
ation of  that  question,  and  that  the  defense  of  nonjoinder  of 
necessary  parties  in  that  regard  was  properly  sustained  by  the 
lower  court.  As  already  noted,  the  judgment  expressly  pro- 
vided that  it  was  without  prejudice  to  the  right  of  Mrs. 
Gordon  to  prosecute  another  action  against  the  old  users 
referred  to  in  the  answer  and  against  the  defendant  as  the 
distributer  of  their  waters,  and  to  assert  and  enforce  such 
rights  as  she  may  have. 

In  view  of  what  we  have  said,  it  is  apparent  that  the  com- 
plaint of  appellants  in  regard  to  the  conclusions  of  the  trial 
court  as  to  parcels  "B"  and  **C,"  owned  by  Mr.  Gordon,  can- 
not be  held  well  founded. 

As  to  parcel  *'D,*'  originally  the  Bower  Tract,  an  altogether 
different  question  is  presented.  The  sole  claim  of  Mr.  Gk)rdon 
as  to  this  land  is  based  on  the  provisions  of  a  deed  dated 
September  10,  1883,  executed  by  James  G.  Bower,  the  then 
owner  of  such  tract,  to  defendant.  By  this  instrument, 
Bower,  for  an  expressed  consideration  of  ten  dollars,  remised, 
released,  and  quitclaimed  to  defendant  a  right  of  way  over 
the  land  of  Bower  in  the  N.  %  of  the  N.  %  of  section  26,  T.  1 
N.  B.  10  W.,  S.  B.  M.  (which  included  this  land),  and  on  a 
line  sufficiently  described,  for  a  water  ditch  of  sufficient 
capacity  to  convey  five  thousand  inches  of  water,  the  same  to 
be  so  constructed  as  not  to  obstruct  any  roads  of  Bower, 
defendant  to  construct  and  maintain  crossings  over  said  ditch 
where  necessary  for  Bower's  use,  and  **said  first  party 
(Bower)  to  have  the  right  to  purchase  and  use  the  water  of 
said  ditch  upon  the  same  terms  and  conditions  as  the  stock- 
holders of  said  corporation."  Defendant's  ditch  has  been 
constructed  along  the  line  designated  in  the  deed.  Bower 
conveyed  this  tract  of  land  to  one  J.  S.  Slauson,  Slauson  to 
Henry  Martz  on  April  29,  1887,  Martz  to  one  George  W. 
McKennon  on  January  9,  1900,  and  McKennon  to  plaintiff, 
John  T.  Gordon,  on  January  9,  1902.    All  of  the  deeds  were 
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in  the  form  of  grant,  bargain,  and  sale  deeds,  and  conveyed 
the  land  ''together  with  the  tenements,  hereditaments  and 
appurtenances  thereunto  belonging  or  in  any  wise  appertain- 
ing," but  contain  no  special  reference  to  any  right  to  water 
from  defendant.  The  trial  court  found  upon  sufficient  evi- 
dence that  no  water  was  ever  furnished  for  irrigation  of  said 
landy  except  that  for  two  seasons,  1890  and  1891,  water  was 
delivered  to  a  tenant  in  possession  of  said  premises,  but  that 
the  same  was  delivered  to  such  tenant  under  and  by  virtue 
of  stock  of  defendant  company  held  by  the  tenant  or  his  lessor, 
and  was  not  delivered  as  water  to  which  said  land  was  entitled 
under  the  terms  of  said  contract  or  any  contract.  It  further 
found  that  neither  the  deed  executed  by  Bower  to  the 
predecessor  in  interest  of  plaintiff,  nor  any  of  the  mesne  con- 
veyances, contained  any  assignment  or  grant  by  Bower  of  any 
right  held  or  claimed  by  Bower  to  take  or  use  water  from 
said  ditch.  It  also  found  that  only  about  five  acres  of  said 
land  are  below  the  cement  ditch  or  can  be  irrigated  there- 
from. It  also  found  that  plaintiff's  claim  as  to  this  land  was 
barred  by  the  provisions  of  sections  318,  337,  and  343  of  the 
Code  of  Civil  Procedure. 

The  question  in  this  connection  is  as  to  the  meaning  and 
effect  of  the  provision  that  Bower  is  to  ''have  the  right  to 
purchase  and  use  the  water  of  said  ditch  upon  the  same  terms 
and  conditions  as  the  stockholders  of  said  corporation."  The 
claim  of  Mr.  Gordon  is  that  this  created  a  right  appurtenant 
to  the  land  of  Bower  over  which  the  ditch  was  constructed, 
entitling  the  owner  thereof  to  purchase  and  use  thereon  the 
waters  of  this  ditch  to  the  extent  of  the  requirements  of  such 
land,  upon  the  same  terms  and  conditions  as  the  stockholders 
of  defendant.  Defendant,  on  the  other  hand,  claims  that  the 
right  created  was  one  personal  to  Bower,  an  easement  in  gross, 
and  that  such  right  did  not  pass  by  simple  transfer  of  the 
land.  So  far  as  the  record  shows,  as  claimed  by  defendant, 
the  water  of  defendant  "is  not  made  appurtenant  to  any  land 
but  is  distributed  to  the  shareholders  in  proportion  to  their 
stock,  and  .  .  .  can  be  used  and  ...  is  used  by  stockholders 
upon  any  land  that  they  may  choose,  either  their  own,  or  upon 
sale  by  them  to  other  landowners."  Section  2  of  article  XI 
of  its  by-laws  is  as  follows:  "All  water  developed  or  acquired 
by  this  company  shall  be  divided  pro  rata  in  proportion  to 
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the  amount  of  stock  they  severally  hold  amongst  the  stock- 
holders, provided  that  if  there  be  a  surplus  not  needed  for  the 
stockholders'  use,  it  may  be  sold  for  the  benefit  of  the  com- 
pany." 

In  the  light  of  the  facts  aa  to  the  rights  of  stockholders  of 
defendant  corporation  in  regard  to  the  water  of  the  company, 
it  is  apparent  that  the  provision  relied  on  is  very  uncertain 
and  indefinite  in  its  terms.  The  intent  to  limit  the  effect  of 
the  provision  to  any  particular  land  is  by  no  means  clear.  The 
land  in  fact  owned  by  Bower  in  the  one  hundred  and  sixty 
acres  constituting  the  N.  %  of  the  N.  %  of  section  26,  T.  1  N.  R. 
10  W.,  S.  B.  M.,  is  not  described  in  the  deed,  and  the  "right 
to  purchase  and  use  the  water  of  said  ditch"  is  not,  in  terms, 
limited  to  the  land  owned  by  him  or  to  any  other  particular 
land.  The  only  prescribed  limitation  on  the  right  is  expressed 
in  the  words  "upon  the  same  terms  and  conditions  as  the 
stockholders  of  said  corporation."  The  right  is  given  simply 
to  the  "said  first  party"  (James  G.  Bower).  According  to 
the  evidence,  the  right  of  a  stockholder  to  use  water  is  not 
appurtenant  to  any  land,  but  he  may  change  his  place  of  use 
as  he  sees  fit.  According  to  findings  sufficiently  supported 
by  the  evidence  there  has  been  no  practical  construction  by 
any  of  the  parties  in  favor  of  the  theory  that  it  was  intended 
to  make  this  right  appurtenant  to  the  land.  In  fact,  under 
such  findings,  the  only  practical  construction  shown  was 
opposed  to  such  theory.  For  nearly  twenty  years  no  one 
apparently  claimed  the  right  to  water  under  this  contract,  and 
in  the  two  seasons  in  which  water  was  furnished  for  use  on 
this  land,  it  was  demanded  and  received  upon  stock  of  the 
company.  In  view  of  all  the  circumstances,  we  are  of  the 
opinion  that  the  trial  court  was  warranted  in  concluding, 
despite  the  presumption  that  an  easement  is  to  be  deemed 
appurtenant  to  some  other  estate  whenever  it  can  fairly  be 
construed  as  such,  rather  than  one  in  gross,  that  the  right 
created  was  one  personal  to  Bower  and  not  an  appurtenance 
to  any  particular  land.  If  this  be  true,  it  admittedly  follows 
that  there  has  been  no  assignment  of  the  right  and  that  ifr. 
Gordon  acquired  no  interest  therein  by  reason  of  the  convey- 
ance of  the  land  to  him  in  the  year  1902,  which  was  the  year 
when  the  dispute  commenced  between  plaintiff  and  defendant 
aa  to  water-rights.    We  appreciate  the  force  of  the  argument 
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of  learned  counsel  for  Mr.  (Gordon  to  the  effect  that  treating 
the  provision  as  one  personal  to  Bower  and  placing  him  in 
the  exact  position  of  a  stockholder  of  defendant,  by  reason  of 
the  fact  that  he  did  not  own  any  stock  there  would  be  no  way 
of  determining  the  proportion  of  water  which  he  was  entitled 
to  purchase.  But  assuming  that  no  measure  of  his  right  in 
this  regard  can  be  found  in  the  deed,  we  do  not  think  that 
such  fact  alone  would  compel  the  construction  sought  by 
plaintiflEs  to  be  given  to  this  provision.  It  may  be  that  the 
provision  construed  as  it  was  by  the  lower  court  would  be  void 
for  uncertainty,  and  still  remain  that  no  other  construction 
might  fairly  be  given  to  it.  But  it  is  suggested  by  counsel 
for  defendant,  that,  construing  the  provision  as  one  personal 
to  Bower,  it  might  reasonably  be  held  that  there  was  a  limi- 
tation on  the  amount  of  water  he  might  purchase,  and  that 
he  could  take  only  such  amount  as  would  suffice  to  irrigate 
such  of  his  land  as  lay  below  the  ditch,  with  the  right  to  make 
such  use  of  the  same  as  he  saw  fit.  However,  it  is  not  neces- 
sary to  determine  as  to  this. 

The  judgments  and  orders  appealed  from  are  affirmed. 

SloflSy  J.,  Lorigan^.J,  J^telvi)i;  J.,  and "Hensh^^w/J.;:  con- 
curred.   


«     »      U       #1  A      . 


Mr.  Justice  Shaw  did  not  participate  herein. 


[8.  P.  No.  6817.    In  Bank.— October  31,  1912.] 

B.  P.  CONNELLY,  Appellant,  v.  CITY  AND  COUNTY  OF 
SAN  FRANCISCO  (a  Municipal  Corporation),  Respond- 
ent. 

Tazatiom  —  Municipal  Cobpokations  —  Lzyt  fob  Unauthobized  Pub- 
rosB  —  Payment  Undeb  Pbotbst. — Section  S819  of  the  Political 
Code  authorizes  the  recoverj  of  taxes  levied  by  a  municipality  for 
an  unauthorized  purpose,  the  payment  of  which  was  made  under 
protest. 

Id. — 9an  EkANOisoo  Chabtkb — Vvboid  Bonds  not  Obligations  or  City 
— ^Tax  cannot  bx  Levied  fob  Payment  of. — ^Under  the  charter  of 
the  eitj  and  eoonty  of  San  Francisco  only  such  bonds  of  the  muuici- 
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pality  as  have  been  sold  or  whose  sale  has  been  contracted  for 
are  considered  obligations  of  the  city,  and  onlj  as  to  such  it  pTO- 
▼ision  made  to  meet  such  obligations  by  taxation. 

Id. — ^Taz  fob  Interest  and  Hsdem  ption  of  Unsqu)  Bonds  hat  n  Bx- 
covEBED. — Under  the  provisions  of  such  charter,  as  well  as  by  gen- 
eral law,  the  municipality  is  authorized  to  levy  a  tax  only  for  those 
bonds  which  have  so  become  an  obligation  of  the  city.  A  tax  levied 
for  the  payment  of  the  interest  on  and  the  redemption  of  bonds 
which  had  not  been  sold  or  contracted  to  be  sold  at  the  time  of  the 
levy  is  unlawful,  and  the  recovery  of  the  amount  paid  thereon  under 
protest  may  be  had  under  the  provisions  of  section  3804  or  section 
8S19  of  the  Political  Code. 

Id. — Inoonveniencb  to  Citt. — The  fact  that  the  city  might  be  incon- 
venienced by  such  a  limitation  on  its  taxing  powers  does  not  justifj 
s  different  construction  of  its  charter. 

Id. — ^Tax  Laws  must  be  Stbictlt  Oonstbued. — Any  attempt  on  the 
part  of  the  state,  or  of  one  of  its  subdivisions,  to  take  the  property 
of  an  individual  for  public  purposes  by  way  of  taxation,  must  find 
an  express  statutory  warrant,  and  all  laws  having  this  object  are  to 
be  construed  strictly  in  favor  of  the  individual  as  against  the  state. 

APPEAL  from  a  jud^gment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    George  A.  Sturtevant, 

The  facts  are  stated  in  the  opinion  of  tHe  court. 

J.  P.  Langhome,  George  W.  Lane,  and  J.  Delmore  Leder- 
man,  for  Appellant. 

Percy  V.  Long,  City  Attorney,  Jesse  H.  Steinhart,  Assistant 
City  Attorney,  for  Respondent. 

HENSHAW,  J. — This  is  an  action  brought  under  sections 
3819  and  3804  of  the  Political  Code  to  recover  from  defend- 
ant $1,446.42  taxes  paid  by  property  owners  under  protest, 
for  which  verified  claims  were  filed  with  the  board  of  super- 
visors seeking  a  refund.  The  taxes  so  paid  were  levied  by 
the  supervisors  in  the.  general  levy  of  the  city  and  county  of 
San  Francisco  for  municipal  purposes  for  the  fiscal  year 
1904^5.  They  were  levied  for  the  purpose  of  raising  money 
wherewith  to  pay  interest  on  and  to  provide  a  redemption 
fund  for  certain  municipal  bonds.  The  issuance  of  these 
bonds  had  been  voted  upon  favorably  at  an  election  called  for 
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that  purpose,  and  upon  January  25,  1904,  an  ordinance  was 
passed  ordering  their  issue.  In  Law  v.  City  and  County  of 
San  Francisco,  144  CaL  396,  [77  Pac.  104],  it  was  held  that 
bonds  for  one  of  the  purjKMes — namely,  The  Telegraph  Hill 
Improvement,  had  not  been  voted  by  the  people.  As  to  these 
bonds  the  tax  levied  for  interest  and  sinking  fund  is  admit- 
tedly void.  This,  however,  is  a  minor  consideration.  The 
principal  ground  of  attack  is  that  at  the  time  of  the  tax  levy 
eoncededly  none  of  the  bonds  had  been  sold  or  contracted  to 
be  sold,  and  that  therefore  there  then  existed  no  bonded  in- 
debtedness legally  authorizing  such  tax  levy.  The  facts  are 
conceded;  the  conclusion  disputed. 

The  municipality,  respondent  herein,  first  contends  that  the 
taxes  were  voluntarily  paid  and  therefore  not  the  subject  of 
an  action  for  recovery.  (Dear  v.  Vamum,  80  Cal.  89,  [22 
Pac.  76].)  Further,  it  is  contended  that  section  3819  of 
the  Political  Code  limits  the  right  of  action  to  attacks  upon 
the  assessment  and  that  in  the  case  at  bar  the  attack  is  upon 
the  tax  levy.  This  is  entirely  too  narrow  a  construction  to 
be  put  upon  this  provision  of  the  code.  (See  HeUman  v. 
City  of  Los  Angeles,  147  Cal.  653,  [82  Pac.  313].)  More- 
over, the  allegations  of  plaintiff's  complaint  bring  him  within 
the  provision  of  section  3804  of  the  Political  Code.  Herein 
the  complaint  alleges  that  the  plaintiff's  assignors  did  within 
one  month  after  their  payment  of  the  taxes  file  with  the 
board  of  supervisors  verified  claims  and  demands  for  the  re- 
payment of  the  taxes  so  paid  under  protest,  and  that  the  same 
has  not  nor  has  any  part  thereof  been  repaid  or  refunded. 
This  allegation  is  not  denied,  and,  additionally,  is  found  by 
the  court  to  be  true. 

Respondent's  position  is  thus  stated  from  its  brief: 

''First.  That  the  fact  that  a  debt  was  not  an  existing  debt 
at  the  time  of  the  tax  levy  would  not  constitute  an  objection 
to  the  tax  levy  itself,  since  the  entire  taxation  scheme  of  the 
city  and  county  of  San  Francisco  is  based  upon  an  estimation 
of  debts  to  be  incurred,  but  not  actually  incurred  at  the  time 
of  the  tax  levy. 

''Second.  That  the  fact  that  the  bonds  might  never  be 
sold  would  not  be  a  proper  objection  to  the  tax,  because  prac- 
tically the  greater  part  of  every  tax  levy  under  the  charter 
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of  the  city  and  county  of  San  Francisco  is  designed  to  meet 
eontemplated  expenses  which  may  never  be  incurred. 

"Third.  That  neither  the  constitution  nor  the  charter  pro- 
hibit a  tax  such  as  the  tax  in  this  case. 

''Fourth.  That  to  hold  in  favor  of  plaintiff  would  be  to 
establish  a  doctrine  that  would  seriously  impede  the  sale  of 
municipal  bonds." 

The  first  three  propositions  nuay  be  considered  together. 
Under  the  first  proposition  it  is  pointed  out  that  a  tax  levy 
under  the  charter  of  the  city  and  county  of  San  Francisco  is 
to  a  very  large  extent  anticipatory.  The  auditor  transmits 
to  the  supervisors  "an  estimate  of  the  probable  expenditures 
of  the  city  and  county  government  for  the  next  ensuing 
year."  (Charter  of  San  Francisco,  part  3,  chap.  1,  sec.  3.) 
Other  provisions  are  pointed  out,  all  showing  that  the  tax 
levy  to  meet  the  running  and  operating  expenses  of  the  city 
and  county  of  San  Francisco  is  not  to  meet  existing  obliga- 
tions, but  is  based  upon  estimates  of  future  expenses  and 
the  levy  is  to  meet  such  expenses.  Respondent's  position  in 
this  regard  is  unquestionably  true.  True  it  is  that  neither 
the  constitution  of  the  state  nor  the  charter  in  express  terms 
prohibits  such  a  tax  as  was  here  levied.  It  does  not  follow, 
however,  as  declared  in  respondent's  second  proposition  that 
because  the  greater  part  of  the  tax  levy  under  the  charter  of 
the  city  and  county  of  San  Francisco  is  designed  to  meet  con- 
templated future  expenses  which  may  never  be  incurred, 
therefore  the  tax  levy  for  bonds  unsold  and  uncontracted  for 
is  valid.  While  there  is  no  express  inhibition  in  the  consti- 
tution nor  in  the  charter  against  the  levying  of  a  tax  under 
the  indicated  circumstances,  certain  general  principles  of  law 
forbid  it.  While  it  is  true  that  under  charter  authorization 
the  costs  of  the  municipal  government  are  estimated  in  ad- 
vance and  taxes  levied  to  meet  them,  and  while  it  is  true  in  a 
limited  sense  that  the  obligation  for  which  a  particular  tax 
is  levied  may  not  be  incurred,  as  that  the  taxes  collected  for 
street  assessment  may  be  greater  than  the  amount  actually 
expended;  even  when  this  results,  no  injury  follows  to  the 
taxpayer.  The  funds  are  carried  over  and  serve  to  reduce 
the  general  tax  levy  of  the  succeeding  year.  When  it  comes, 
however,  to  the  funded  indebtedness  of  the  city  the  law 
makes  special  provision  in  many  forms  for  the  payment  of 
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the  principal  and  interest  of  such  obligations.  From  the  be- 
ginning to  the  end,  elsewhere,  as  well  as  in  the  charter  pro- 
visions, such  a  bonded  indebtedness  or  obligation  does  not 
exist  and  is  not  recognized  as  a  funded  obligation  unless  the 
bonds  themselves  have  actually  been  sold  or  their  sale  con- 
tracted for.  *'The  debt  represented  by  any  bond  would  not 
exist  or  be  created  until  the  bond  is  issued  by  the  company, 
that  is,  delivered  to  a  third  person  for  a  valuable  considera- 
tion." {Merced  B.  &  E.  Co.  v.  Cufry,  157  Cal.  730,  [109  Pac. 
264] ;  Dudley  v.  Board  of  Commissioners,  80  Fed.  672,  [26 
C.  C.  A.  82] ;  see,  also,  Clark  v.  Los  Angeles,  160  Cal.  45,  [116 
Pac.  722].)  While  none  of  the  charter  provisions  bears  spe- 
cifically upon  bonds  of  the  character  here  voted,  yet  through- 
out the  charter  wherever  bonds  are  mentioned  only  those 
bonds  which  have  been  sold  or  whose  sale  has  been  contracted 
for  are  considered  obligations  of  the  city,  and  only  as  to  such 
is  provision  made  to  meet  such  obligation  by  taxation.  Thus 
the  charter  deals  elaborately  with  the  issuance  of  bonds  to 
pay  for  public  improvements,  provides  bow  such  bonded  in- 
debtedness may  be  voted  and  incurred,  provides  that  such 
bonds  when  issued  may  be  sold  from  time  to  time  by  the 
supervisors  as  required,  and  provides  (sec.  12,  art.  12)  that 
at  the  time  of  the  annual  tax  levy  the  supervisors  shall  levy 
and  collect  annually  a  tax  sufficient  to  pay  the  annual  inter- 
est on  such  bonds  and  also  the  proper  aliquot  part  of  the  in- 
debtedness so  incurred.  Again,  in  section  2  of  article  3,  the 
auditor  in  making  up  his  estimate  shall  ''state  the  amount  re- 
quired to  meet  the  interest  and  sinking  funds  for  all  out- 
standing funded  debts."  Article  3,  section  2,  provides  that 
the  general  tax  levy  ''exclusive  of  the  state  tax  and  the  tax 
to  pay  the  interest  and  maintain  the  sinking  funds  of  the 
bonded  indebtedness  of  the  city  and  county"  shall  not  exceed 
a  given  amount.  Section  14  of  article  3  provides  that  the 
supervisors  shall  from  time  to  time  provide  "for  the  payment 
of  the  interest  and  principal  of  the  bonds  for  which  the  city 
is  liable."  Thus,  without  further  citations,  it  is  made  cer- 
tain by  the  charter  provisions,  as  it  is  under  general  law,  that 
only  for  those  bonds  which  have  become  an  obligation  of  the 
city  may  a  tax  be  levied.  Were  the  construction  contended 
for  by  respondent  to  prevail,  it  might  result — and  we  are 
advised  in  this  case  it  has  resulted — in  grave  injustice  to  the 
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taxpayer.  The  city  might  levy  taxes  year  by  year  for  bond 
interest  and  bond  redemption  and  never  sell  a  bond.  At  the 
end  of  each  year  it  might  transfer  this  fund  to  its  general 
fund  and  use  it  for  other  purposes.  At  the  end  of  any  num- 
ber of  years  of  such  practice,  if  the  bonds  eventually  should 
be  sold,  the  taxpayer  would  still  have  to  pay  into  the  treasury 
the  full  amount  for  interest  and  redemption.  Aside  from  the 
hardship  to  the  taxpayer,  this  would  be  to  countenance  a  flat 
though  indirect  violation  of  the  charter  itself.  The  super- 
visors might  make  a  general  tax  levy  to  the  full  amount  per- 
mitted by  the  charter  and  by  the  indirect  method  of  this  un- 
authorized bond  tax  levy  secure  from  the  taxpayer  large  sums 
of  money  for  the  sole  purpose  of  transferring  it  to  the  general 
fund,  and  so  by  indirection  defeat  the  express  mandate  of 
the  law.  Finally,  upon  this  point  it  may  be  well  to  give 
the  language  of  this  court  in  Merced  County  v.  Helm,  102 
Cal.  165,  [36  Pac.  399] : 

**Any  attempt  on  the  part  of  the  state,  or  of  the  county,  as 
one  of  the  subdivisions  of  the  state,  to  take  the  property  of 
an  individual  for  public  purposes  by  way  of  taxation,  must 
find  an  express  statutory  warrant,  and  all  laws  having  this 
object  are  to  be  construed  strictly  in  favor  of  the  individual 
as  against  the  state. " 

To  the  argument  of  inconvenience  advanced  by  respondent 
under  the  fourth  head,  sufficient  answer  may  be  made  first, 
by  saying  that  an  inconvenience  to  the  city  does  not  justify 
the  despoiling  of  its  taxpayers,  and,  second,  by  reference  to 
Johnson  v.  Williams,  153  Cal.  368,  [&5  Pac.  655]. 

For  the  foregoing  reasons  the  judgment  is  reversed  and  the 
cause  remanded. 

Shaw,  J.,  Angellotti,  J.,  Lorigan,  J.,  and  Melvin,  J.,  con- 
curred. 

Rehearing  denied. 
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[a  p.  No.  6115.    In  Bank.— November  6,  1912.] 

JOHN  E.  McDOUGALD,  Treasurer  of  the  City  and  County 
of  San  Francisco,  Appellant,  v.  MARTHA  L.  LOW  and 
JAMES  LAIDLAW,  Executors,  etc.,  of  Charles  Adolphe 
Low,  Deceased  et  al..  Respondents. 

Bbtatbb  of  Dbceassd  Persons — BssmuE  or  Estate  of  Testator. — 
The  residue  of  the  estate  of  a  person  dying  testate  is  that  which 
remains  after  paying  the  legacies  of  the  will  and  the  debts  and 
expenses  of  administration. 

&. — ^Inhsbitancb  Tax — NoNBEsn>EKT  Testator — ^Propkrtt  Situated 
IN  This  Stats — ^Deterhination  of  Yaltte  of  Propebtt  Passing 
nr  Kind — ^No  Deduction  for  Foreign  Debts  or  Expenses. — In 
determining  the  Talue,  for  the  purpose  of  fixing  the  amount  of  the 
inheritance  tax  payable  in  this  state,  of  property  having  its  9it%u 
therein  which  passed  in  kind  to  the  residuary  legatees  under  the 
will  of  a  nonresident  testator,  who  left  no  creditors  in  this  state, 
and  whose  estate  in  the  state  of  his  domicile  is  ample  to  pay  all 
debts  and  expenses  of  its  administration,  no  deduction  should  be 
made  from  the  actual  value  of  the  property  of  any  portion  of  the 
debts  proved,  or  expenses  incurred  in  the  state  of  the  testator's 
domieile. 

Id.— Chabob  upon  Succession. — The  inheritance  tax  is  a  charge  upon 
succession  by  inheritance  or  transfer  by  will. 

I». — Situs  op  Corporate  Stock  is  in  State  of  Incorporation.— The 
sitMM  of  stock  in  a  corporation  is  in  the  state  of  the  incorporation, 
for  the  purposes  at  least  of  the  inheritance  tax  law,  and  any  bequest 
thereof  which  results  in  its  actual  transfer  in  kind  should  subject 
it  to  payment  of  the  inheritance  tax  upon  its  actual  value. 

Id. — ^Proceeding  for  Collection  of  Inheritance  Tax — Findings — 
Pathent  of  Debts  and  Expenses  from  Assets  in  State  of  Dohi- 
dLB. — In  a  proceeding  in  this  state  to  enforce  the  payment  of  the 
inheritance  tax  on  such  property,  findings  showing  that  the  value 
of  the  assets  of  the  estate  situated  in  the  state  of  the  testator's 
domieile  was  vastly  greater  than  the  aggregate  amount  of  the  debts 
and  expenses  there  proven  and  incurred,  justify  the  conclusion  that 
Boch  debts  and  expenses  had  been  or  would  be  paid  out  of  the 
domiciliary  assets,  and  that  the  property  having  its  situs  in  this 
state  had  passed  or  would  pass  in  kind  and  without  diminution  to 
the  residuary  legatees. 

Id. — ^Tbansfbr  Under  Power  of  Appointment— Bond  to  Secure  Pay- 
MXNT  of  Tax. — ^Where  property  is  bequeathed  to  trustees,  to  pay 
the  BOt  income  therefrom  to  a  daughter  of  the  testator,  with  power 
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to  said  daughter  to  will  saeli  property  to  whomsoever  the  might  with 
after  her  death,  no  transfer  under  the  power  takes  place,  within 
the  meaning  of  the  inheritance  tax  law,  until  the  exercise  thereof, 
and  the  trustees  are  not  required  to  give  a  bond  to  secure  the  pay- 
ment of  such  tax  as  may  accrue  upon  the  exercise  of  the  power. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  John  J.  Van  Nostrand, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hartley  F.  Peart,  and  U.  S.  Webb,  Attorney-General,  for 
Appellant. 

James  M.  Allen,  for  Respondents. 

SHAW,  J. — The  district  court  of  appeal  of  the  first  dis- 
trict reversed  the  judgment  of  the  court  below  herein.  Upon 
respondents'  application  a  rehearing  was  granted  and  the 
cause  was  transferred  to  this  court  for  decision.  Upon  fur- 
ther consideration  we  approve  the  opinion  written  by  Mr.  Jus- 
tice Hall  and  rendered  by  the  district  court  of  appeal.  It  is 
as  follows : 

**This  is  an  appeal  by  the  plaintiff  from  a  judgment  of  the 
superior  court,  fixing  the  amount  of  the  inheritance  tax  to  be 
paid  on  certain  shares  of  stock  in  three  several  California  cor- 
porations, passing  under  the  residuary  clause  of  the  will  of 
Charles  Adolphe  Low,  deceased. 

'*PlaintiflP,  as  the  treasurer  of  the  city  and  county  of  San 
Francisco,  brought  the  proceedings  under  the  provisions  of 
section  17  of  the  inheritance  tax  law  of  1905.  (Stats.  1905, 
p.  341.) 

*'The  respondents,  the  executors  of  the  last  will  of  said 
decedent,  appeared  in  said  proceeding,  and  admitted  that  the 
property  in  question  was  subject  to  the  inheritance  tax  under 
the  statute,  and  the  court,  upon  due  proceedings,  appointed 
an  appraiser  to  appraise  the  said  shares  of  stock,  and  to  re- 
port thereon  in  writing  to  the  court.  The  appraiser  in  due 
time  made  his  report,  and  the  court  made  findings  thereon, 
filed  conclusions  of  law,  and  rendered  its  judgment  fixini;  the 
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amount  of  the  taxes  to  be  paid  on  account  of  said  shares  of 
stock. 

"It  appears  from  the  record  before  us  that  said  decedent 
died  domiciled  in  the  state  of  New  York,  where  his  will  was 
duly  admitted  to  probate  and  where  he  left  large  estate.  He 
also  left  estate  (the  shares  of  stock  in  question)  in  this  state, 
that  is  to  say,  he  owned  and  his  estate  still  owns  shares  of 
stock  in  three  several  California  corporations.  There  has 
been  no  administration  of  the  estate  in  this  state,  and  the  re- 
spondents are  the  executors  appointed  by  the  New  York  court. 

"All  debts  were  proved  against  the  estate  in  the  probate 
proceedings  had  in  the  state  of  New  York.  There  do  not  ap- 
pear to  be  any  debts  owing  to  any  California  creditors,  and 
the  estate  in  New  York  greatly  exceeds  the  entire  debts  and 
expenses  of  administration.  Indeed  the  value  of  the  personal 
property  alone  in  New  York  at  the  time  of  the  death  of  the 
decedent  exceeded  the  total  debts  and  expenses  of  adminis- 
tration by  upwards  of  $348,000. 

"The  total  value  of  the  estate  of  decedent  at  the  time  of 
his  death  was  $1,622,933.89.  All  the  property  in  California, 
being  the  stocks  in  the  California  corporations,  was  of  the 
▼alae  of  $296,616.66,  which  was  18  1-5  per  cent  of  the  total 
▼aloe  of  the  estate. 

"The  court  in  its  conclusions  of  law  held  that  the  property 
in  California  subject  to  the  inheritance  tax  should  bear  its 
proportion  of  the  debts  proved  in  New  York,  and  the  expenses 
of  administration  of  the  estate  of  decedent  in  New  York,  and 
accordingly  deducted  18  1-5  per  cent  of  such  debts  and  ex- 
penses from  the  actual  value  of  such  property,  and  assessed 
the  tax  upon  the  remainder  thus  ascertained.  It  is  this  action 
of  the  court  which  presents  the  principal  question  to  be  de- 
termined upon  this  appeal. 

"We  think  the  court  erred  in  thus  deducting  from  the  prop- 
erty in  California  the  debts  proved  and  expenses  incurred  in 
the  probate  proceedings  in  New  York.  It  is  not  pretended 
that  any  debts  are  or  were  owing  to  any  one  in  California. 

'  *  The  oourt  found  *  That  the  property  in  California  is  resi- 
due, and  is  to  be  distributed  according  to  section  seventh  of 
the  last  will  and  testament  of  said  Charles  Adolphe  Low.' 
The  seventh  section  of  said  will  disposes  of  the  'residue'  of 
the  estate. 


110  McDouGALD  V.  Low.  [164  CaL 


"Respondents  in  their  brief  correctly  state  that:  *The  lega- 
tees at  bar  take  by  decedent's  will  the  residue;  the  residue 
is  what  remains  after  paying  the  legacies  of  the  will  and  the 
debts  and  expenses  of  administration.' 

"That  respondents*  conception  of  what  is  meant  by  the 
residue  in  the  law  of  wills  and  administration  is  correct  is 
amply  supported  by  the  following  authorities:  Nickerson  ▼. 
Bragg,  21  R.  I.  296,  [43  Atl.  539] ;  Stevens  v.  UnderhiU,  67 
N.  H.  68,  [36  Atl.  370] ;  Addeman  v.  Bice,  19  R.  I.  30,  [31 
Atl.  429] ;  In  re  Harvey,  14  Or.  171,  [12  Pac.  307] ;  Phelps 
V.  Bobins,  40  Conn.  264;  Webster's  New  International  Dic- 
tionary. 

"From  the  finding  of  the  court  that  this  California  prop- 
erty is  residue  it  is  apparent  that  it  has  or  will  pass  to  the 
residuary  legatees  free  of  debts  and  expenses  of  administra- 
tion. In  other  words,  it  will  be  distributed  in  kind  to  the 
residuary  legatees.  Under  our  system  the  title  to  property 
passes  either  by  will  or  succession  upon  the  death  of  the  de- 
cedent, subject  of  course  to  the  payment  of  the  debts  and 
other  charges  of  administration.  Where,  as  in  this  case, 
property  having  its  situs  in  this  state  is  not  in  fact  resorted 
to  for  the  payment  of  debts  or  expenses,  but  passes  in  kind 
to  the  legatee,  and  there  are  no  debts  due  creditors  in  this 
state,  and  the  estate  in  the  state  of  the  domicile  is  ample  to 
pay  all  debts  and  expenses  of  administration,  we  see  no  reason 
why  any  deduction  should  be  made  from  the  actual  value  of 
the  property  that  actually  does  pass  in  kind  to  the  legatees. 
The  inheritance  tax  is  a  charge  upon  succession  by  inheritance 
or  transfer  by  will.  {In  re  Wilmerding,  117  Cal.  281,  [49 
Pac.  181] .)  The  situs  of  stock  in  a  corporation  is  in  the  state 
of  the  incorporation,  for  the  purposes  at  least  of  the  inherit- 
ance tax  law.  (Murphy  v.  Croupe,  135  Cal.  19,  [87  Am.  St. 
Rep.  90,  66  Pac.  971] ),  and  any  bequest  thereof  which  results 
in  its  actual  transfer  in  kind  should  subject  it  to  payment 
of  the  inheritance  tax  upon  its  actual  value. 

"There  are  no  decisions  of  any  appellate  court  of  this  state 
upon  the  point  involved  in  this  appeal,  but  the  decision  of  the 
supreme  court  of  Tennessee  in  Memphis  Trtist  Co.  v.  Speed, 
88  Tenn.  677,  [88  S.  W.  321],  supports  the  doctrine  that  no 
deduction  should  be  made  on  account  of  debts  not  shown  to 
have  been  paid  out  of  the  property  situate  in  Tennessee.    In 
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the  ease  just  cited  the  domicile  of  the  decedent  was  in  Missis- 
sippi, where  the  principal  administration  was  had.  Ancillary 
administration  was  had  in  Tennessee,  and  the  debts  that  the 
executor  sought  to  deduct  from  the  value  of  the  estate  in 
Tennessee,  which  consisted  solely  of  stock  in  Tennessee  corpo- 
rations, were  owing  to  Tennessee  creditors;  yet -the  court  held 
that  as  it  had  not  been  shown  that  the  debts  in  question  had 
been  paid  from  the  estate  in  Tennessee,  but  that  the  estate  in 
Tennessee  remained  intact  for  distribution,  no  deduction 
should  be  made  from  the  value  of  the  property  in  Tennessee. 

'*This  case  goes  further  than  we  are  required  to  go,  for  in 
the  ease  at  bar  there  are  no  debts  due  California  creditors. 

^'It  has  been  decided  in  New  York  that  where  a  decedent 
leaves  estate  in  different  states,  that  the  debts  due  New  York 
creditors  should  be  deducted  from  the  value  of  the  estate  in 
New  York,  though  thus  exhausting  the  New  York  estate,  while 
the  entire  estate  of  decedent  was  perfectly  solvent,  and  an 
apportionment  of  the  debts  to  the  estate  in  different  states 
would  leave  a  balance  to  be  taxed  in  New  York  under  its  in- 
heritance tax  law.  (Matter  of  King,  71  App.  Div.  581,  [76 
N.  Y.  Supp.  220],  [afiSrmed  on  appeal  in  172  N.  Y.  616,  [64 
N.  E.  1122] ,  no  opinion] ;  Matter  of  Orosvenor,  124  App. 
Div.  331,  [108  N.  Y.  Supp.  926] ;  Matter  of  Orosvenor,  126 
App.  Div.  953,  [111  N.  Y.  Supp.  1121],  [affirmed  in  193  N.  Y. 
652,  [86  N.  E.  1124],  with  memorandum  citing  Matter  of 
King,  71  App.  Div.  581,  [76  N.  Y.  Supp.  220],  172  N.  Y.  616, 
[64N.  E.  1122].) 

*' As  a  corollary  to  the  rule  laid  down  in  the  above  cited  New 
York  cases,  it  ought  to  follow  that  no  deduction  should  be 
allowed,  in  a  perfectly  solvent  estate  at  least,  on  account  of 
debts  due  nonresident  creditors  or  expenses  of  foreign  admin- 
istration not  shown  to  have  been  paid  or  to  be  paid  out  of  the 
California  assets. 

"For  the  reasons  above  set  forth  we  think  the  court  erred 
in  making  the  deduction. 

"One-fourth  of  the  residue  of  the  estate  of  the  testator  was 
given  to  trustees  in  trust,  to  pay  the  net  income  therefrom  to 
one  of  the  daughters  of  the  testator,  with  power  to  said 
daughter  to  will  such  portion  to  whomsoever  she  might  wish 
after  her  death.  Appellant  contends  that  the  court  should 
have  required  the  trustees  to  give  bond  to  secure  the  payment 
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of  such  tax  as  may  accrue  upon  the  exercise  of  such  power  of 
appointment.  It  would  seem  to  be  a  sufficient  answer  to  this 
contention  to  say  that  the  statute  imposing  the  tax,  and  au- 
thorizing the  proceedings  to  enforce  payment,  makes  no  pro- 
vision for  exacting  any  such  bond.  Under  the  inheritance 
tax  law  (section  1)  no  transfer  under  the  power  takes  place 
until  the  erercise  thereof.  This  we  do  not  understand  to  be 
disputed  by  appellant.  Until  such  event  takes  place  it  can- 
not be  known  what,  if  any,  tax  will  be  due  thereon.  We  do 
not  think  that  the  court  erred  in  not  exacting  a  bond  from 
the  trustees  for  the  purpose  of  securing  payment  of  a  tax  on 
a  transfer  of  property  not  yet  made,  and  which  when  made 
may  not  require  the  payment  of  any  tax  at  all. 

''The  trial  court  has  all  the  data  and  facts  in  the  report 
of  the  appraiser  and  in  the  facts  found  by  the  court  upon 
which  to  render  a  correct  judgment." 

The  main  reason  for  the  granting  of  the  rehearing  was  that, 
as  the  decedent  was  a  resident  of  New  York  at  his  death  and 
it  was  not  expressly  found  that  the  debts  due  his  New  York 
creditors  and  the  expenses  of  administration  in  New  York 
had  in  fact  been  paid  out  of  his  New  York  property,  there 
might  be  a  prima  facie  right  in  the  residuary  legatees  to  have 
a  proportional  amount  of  such  New  York  debts  and  expenses 
deducted  from  the  California  assets,  and  to  have  the  Cali- 
fornia inheritance  tax  computed  only  upon  the  balance. 

Upon  further  consideration  we  are  satisfied  that  the  facts 
shown  by  the  record  were  sufficient  to  raise  a  presumption 
that  none  of  the  California  property  would  ever  be  used  to 
pay  the  New  York  debts  or  expenses  and  that  the  California 
property  had  passed,  or  would  pass,  in  its  entirety,  to  the  lega- 
tees. The  circumstances  put  upon  the  legatees  the  burden 
cf  showing  that  said  debts  and  expenses  or  some  part  thereof 
would  have  to  be  paid  out  of  the  California  property.  As 
they  made  no  attempt  to  do  so,  the  court  below  was  justified 
in  finding  that  the  California  property  was  residue  to  be  dis- 
tributed to  the  legatees.  Its  finding  of  that  fact  was  equiva- 
lent to  a  finding  that  all  said  debts  and  expenses  had  been 
paid,  or  would  be  paid,  out  of  the  New  York  property.  The 
other  facts  found  justified  this  as  a  conclusion.  The  New 
York  assets  were  of  the  value  of  $832,790.38,  of  which 
$538,565.38  was  personal  property.    The  said  debts  and  ex- 
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penses  aggregated  $189,836.47.  In  the  ordinary  course  of 
procedure  these  debts  and  expenses,  if  they  have  not  been 
paid,  will  all  be  paid  out  of  the  New  York  property.  Hence, 
the  California  property  will  go  to  the  legatees  without  dim- 
inution because  of  these  New  York  debts  and  expenses  and, 
accordingly,  the  inheritance  tax  should  b^  computed  upon  its 
value  without  any  deduction  on  account  of  said  New  York 
claims. 

The  respondents  cite  the  New  York  decision  in  Matter  of 
Porter,  67  Misc.  Rep.  19,  [124  N.  Y.  Supp.  677],  which  de- 
clares,  in  a  case  somewhat  similar,  that  a  pro  rata  deduction 
is  proper  under  the  facts  shown  in  that  case.  In  that  case, 
however,  it  does  not  appear  that  the  assets  in  the  state  of  the 
decedent's  domicile  were  sufficient  to  pay  the  debts  and  ex- 
penses of  administration  thereof.  That  caise  is,  therefore, 
distinguishable  from  the  case  at  bar  because  this  fact  does 
appear  here. 

The  judgment  appealed  from  is  reversed  and  the  trial  court 
is  directed  to  give  judgment  in  accordance  with  this  opinion. 

Angellotti,  J.,  Sloss,  J.,  Henshaw,  J.,  Melvin,  J.,  and  Lori- 
gan  J.  concurred. 


[Crim.  No.  1732.    In  Bank.— November  7,  1W2.] 

THE   PEOPLE,   Respondent,   v.   POOLOS   PRANTIKOS, 

Appellant. 

CRIMINAL  Law — ^MUBOER — ^TnCOHPETENT  Evn)ENCB  07  PUOB   MUIUDEB — 

EkBOB  CuBf3>  BT  TKSTiifONT  ov  DKnNDANT. — On  a  prosecution  for 
murder,  error  in  the  admission  of  incompetent  evidence  to  show  a 
prior  murder  bj  the  defendant,  as  a  motive  for  the  crime  for  which 
he  was  being  tried,  is  cured,  if  the  defendant,  as  a  voluntary  wit- 
ness in  his  own  behalf,  testified  to  facts  substantiaUj  corroborating 
aU  the  incompetent  evidence  admitted. 

Id. — ^KnxiNG  of  Police  OFnoBBr— Pbiob  Mubdeb  Part  or  Res  Gestae-* 
EviDENCB. — Where  the  defendant,  after  being  arrested  by  a  police 
officer,  shot  him,  and  immediately  afterward,  while  endeavoring 
to  escape  from  the  scene,  shot  and  killed  another  officer,  the  shoot- 
ing of  the  first  officer  was  part  of  the  rp$  gustos  of  tho  kiUiag  of 
OLXrV.  Oftl.— 8 
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the  latter,  and  on  a  prosecution  for  the  latter,  evidence  of  the  first 
shooting,  and  that  the  officer  subsequently  died  as  the  result  thereofi 
is  admissible. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  trial.    William  P.  Lawlor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Jos.  T.  O'Connor,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Riordan,  for 
Respondent. 

HENSHAW,  J.— Defendant  was  indicted  for  the  murder 
of  Thomas  Finnelly  and  suffered  conviction  of  murder  in  the 
first  degree  with  the  death  penalty  imposed.  The  facts,  with- 
out controversy,  show  that  the  defendant  was  a  fugitive  from 
the  justice  of  the  kingdom  of  Qreece  of  which  he  was  a  sub- 
ject. He  was  there  ^accused  of  the  murder  of  his  cousin,  John 
Condos.  On  the  advice  of  his  family  he  fled  to  the  United 
States.  According  to  the  laws  and  custom  of  his  country  he 
was  tried  during  his  absence  and  found  guilty.  All  this  is 
shown  by  the  testimony  of  the  defendant  himself.  A  nephew 
of  John  Condos  so  slain,  by  the  defendant,  discovered  that 
the  defendant  was  in  San  Francisco,  and  on  the  twenty-sixth 
day  of  November,  1911,  at  the  Ferry  building  in  San  Fran- 
cisco pointed  out  the  defendant  as  a  fugitive  from  justice,  to 
Walter  Castor,  a  police  officer,  who  placed  the  defendant 
under  arrest.  The  defendant  submitted  without  resistance 
and  with  the  officer  proceeded  quietly  for  a  distance  of  about 
sixty  feet.  Then,  suddenly,  he  drew  a  revolver,  shot  George 
Condos,  shot  the  arresting  officer  twice  and  fled.  Police  offi- 
cer Thomas  F.  Finnelly  came  running  to  the  scene  and  he  too 
was  fired  upon  by  the  defendant.  One  of  the  witnesses  testi- 
fied that  Finnelly  slipped  and  fell  and  that  the  defendant 
shot  him  while  he  was  down.  Both  officers  died  from  the 
effects  of  their  wounds.  Condos  recovered  from  his,  and  the 
defendant  was  put  on  trial  for  the  Finnelly  murder. 

Defendant  was  a  witness  in  his  own  behalf.  He  testified  to 
the  facts  above  set  forth  touching  the  accusation  against  him 
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of  the  crime  of  murder,  of  which  he  asserted  he  was  not  guilty, 
his  flight  to  America  upon  the  advice  of  his  family,  and  that 
he  had  been  wandering  about  the  United  States  for  two  years. 
He  testified  further  that  he  had  been  tried  and  found  guilty 
in  Greece  of  the  murder,  and  th-at  members  of  the  Condos 
family  were  seeking  him  for  the  two-fold  purpose  of  having 
him  returned  to  Qreece  for  punishment  and  of  securing  the 
reward  which  the  Qrecian  government  had  offered  for  his  ap- 
prehension. All  this  had  disturbed  him  greatly  ''so  that  he 
wondered  he  had  any  mind  left. "  He  had  heard  that  a  mem- 
ber of  the  Condos  family  was  in  San  Francisco,  and  deter- 
mined to  leave  San  Francisco  to  avoid  trouble.  For  this  rea- 
son he  was  at  the  Ferry  building  and  had  purchased  a  revolver 
and  was  armed  with  it  to  prevent  any  member  of  the  Condos 
family  killing  him.  At  the  Ferry  he  was  -approached  by 
Condos,  who,  with  much  vile  language,  said  that  he  was  going 
to  have  him  sent  to  Qreece  to  be  executed.  The  police  oflScer 
then  put  him  under  arrest.  He  knew  that  the  police  officer 
had  authority  to  arrest  him.  As  they  walked  along  Condos, 
still  talking  in  Greek,  continued  his  vilification  of  him  and  of 
his  family,  so  that  ''I  lost  my  head  and  pulled  my  gun  and 
started  to  fire."  He  sought  to  kill  Condos  for  his  insults. 
He  did  not  mean  to  kill  and  did  not  know  that  he  had  killed 
the  police  officers;  from  the  time  that  he  began  to  shoot  his 
mind  was  a  blank. 

Upon  this  appeal  it  is  asserted  that  the  defendant  was  de- 
prived of  the  fair  trial  to  which  the  law  entitled  him  by  the 
erroneous  admission  by  the  court  in  evidence  of  testimony 
concerning  defendant's  prior  murder,  his  prior  trial  and  con- 
viction, his  escape  from  justice,  and  the  reward  offered  for  his 
apprehension.  It  is  not  contended  that  legitimate  evidence 
of  these  facts  would  be  inadmissible,  but  rather  the  conten- 
tion is  that  the  evidence  which  was  offered  was  incompetent. 
Thus  Condos  was  asked  if  he  knew  of  his  own  knowledge 
whether  or  not  there  was  a  reward  offered  by  the  Grecian 
government  for  the  apprehension  of  the  defendant,  and  an- 
swered ''I  know."  This  evidence  was  clearly  admissible. 
UiK>n  cross-examination,  however,  the  same  witness  testified, 
when  asked  how  he  knew  about  the  reward,  ''they  wrote  out 
a  letter  from  Greece."  The  motion  to  strike  out  the  testi- 
mony touching  the  reward  was  denied. 
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Again,  it  is  said  that  the  evidence  admitted,  touching  the 
prior  murder  in  Greece,  was  incompetent.  But  Condos  tes^ 
tified  that  the  murdered  man  was  his  uncle  and  that  defend- 
ant had  shot  and  killed  him  with  a  rifle.  His  testimony  is 
that  fifteen  minutes  before  the  murder  he  was  with  Prantikos, 
that  Prantikos  left  him  and  killed  his  uncle.  He  did  not 
actually  see  the  killing,  but  saw  him  running  away  and  went 
after  him  to  catch  him.  This  evidence  was  clearly  admissible. 
Summing  up  upon  these  matters  appellant  admits,  as  indeed 
he  must,  that  evidence  of  his  crime  in  Qreece,  his  flight  from 
justice,  his  trial  and  conviction  and  the  reward  offered  for 
his  apprehension  were  one  and  all  admissible  as  proving  a 
motive  for  his  later  crime.  (People  v.  Pool,  27  Cal.  572; 
People  V.  Durrani,  116  Cal.  179,  [48  Pac.  75].)  Whatever 
imperfections  existed  in  the  character  of  the  evidence  intro- 
duced for  this  legitimate  purpose,  it  is  a  sufiBcient  answer  to 
say  that  the  defendant  himself  voluntarily  took  the  witness 
stand  and  told  a  story  completely  corroborating  everything 
that  was  testified  to  by  the  prosecution,  saving  in  the  one  par- 
ticular that  he  denied  having  committed  the  murder  in 
Greece. 

Evidence  was  admitted  touching  the  shooting  and  the  subse- 
quent death  of  officer  Castor.  In  view  of  the  nature  of  the 
murder,  the  shooting  of  Castor  was  unquestionably  a  part  of 
the  res  gestae,  nor  can  any  valid  objection  be  shown  to  the 
proof  that  Castor  subsequently  died  of  his  wound.  That  tes- 
timony touching  the  results  of  the  post  mortem  examination 
was  given  with  more  elaboration  and  detail  than  necessary 
cannot  be  held  to  be  a  ground  for  reversal. 

It  is  finally  said  that  by  the  admission  of  all  this  evidence 
''the  defendant  was  deprived  of  any  defense  that  rested  upon 
his  state  of  mind.''  He  was  not  deprived  of  this  defense. 
He  made  it,  and  as  bearing  upon  that  defense  and  as  show- 
ing the  reason  for  his  disturbed  state  of  mind  he  himself  tes- 
tified to  many,  if  not  most,  of  the  matters  concerning  which 
the  prosecution  introduced  evidence. 

The  judgment  and  order  appealed  from  are  therefore  af- 
firmed. 

Shaw,  J.,  Angellotti,  J.,  Melvin,  J.,  Lorigan,  J.,  and  Sloss, 
J.,  concurred. 


Not.  1912.]    Thayeb  v.  Califobnia  Developmsnt  Co.    117 


[L.    A.   No.   8015.    Ib   Bank.— NoT«mb«r   8,    1912.] 

C.  E.  THAYER  and  W.  A.  THAYER,  Respondents,  v.  OALI- 
PORNIA  DEVELOPMENT  COMPANY  (a  Corpora- 
tion), and  W.  H.  HOLABIRD,  Its  Receiver,  Defendants 
and  Appellants;  IMPERIAL  WATER  COMPANY  NO. 
1,  Intervener  and  Appellant. 


Watbb — ^Appbopbiatxon  tor  Bsnetigial  Use — ^Bight  Acquired  is 
Private — Strxahs  upon  Pubuo  Domain. — 'Usder  the  law  of  this 
•tato  aa  established  at  the  beginning,  and  as  embodied  in  the  Civil 
Oode  of  1872,  the  water-right  whieh  a  person  gains  by  diversion 
from  a  stream  for  a  beneficial  use  is  a  private  right,  whieh  is  subject 
to  ownership  and  disposition  by  him  as  in  the  case  of  other  private 
property.  The  same  is  true  as  to  the  water-rights  in  streams  upon 
the  public  domain  in  Oalifomia  which  the  act  of  Congress  of  July  1, 
1866,  confirmed  or  provided  for  the  acquisition  of  in  the  future. 

In. — Water  Dedicated  to  Pubuo  Use— Acquisition  and  Dedication 
Distinct  Acts. — ^Even  when  property  is  dedicated  or  appropriated 
to  public  use  for  gain  by  persons  or  private  corporations,  the  title 
and  ownership  is  private  and  the  only  interest  of  the  public  is  that 
of  beneficiaries  of  the  use  or  trust.  The  property  does  not  become 
impressed  with  a  publie  use  or  trust  until  after  the  owner  has  first 
acquired  it  and  then  dedicated  it  to  the  use.  The  acts  of  acquisition 
and  of  dedication  respectively  are  distinct  from  each  other,  and, 
technically  the  latter  muat  foUow  the  former  and  cannot  precede 
or  accompany  it. 

Id. — ^Appropriation  not  a  Dedication  to  Pubuo  Use. — ^An  "appropria- 
tion of  water"  under  the  Civil  Code  is  not,  ipso  faeto,  a  dedication 
or  appropriation  to  public  use.  The  additional  act  of  dedication  is 
aa  necessary  to  the  creation  of  a  public  use  in  a  water-right  so 
acquired  as  it  would  be  if  the  right  was  acquired  by  conveyance  or 
in  any  other  manner,  or  as  in  the  case  of  any  other  property 
dedicated  to  public  \ise. 

Id. — Essential  Features  or  Pubuc  Use— Use  Open  to  Indefinite 
PuBUc — ^The  essential  feature  of  a  public  use  is  that  it  is  not 
eonfined  to  privileged  individuals,  but  is  open  to  the  indefinite  pub- 
He.  It  is  this  indefiniteness  or  unrestricted  quality  that  gives  it  its 
public  character. 

Id. — Use  or  Water  in  Municipauties — ^Wateb  roa  Irrigation  When 
hot  a  Pubuo  Use — ^Use  Limited  to  Particular  Class. — In  the 
case  of  a  publie  use  of  water  in  villages,  towns,  and  cities,  the  right 
io  the  use  usually  extends  to  every  inhabitant  within  the  range  of  the 
system  or  who  can  get  access  thereto.    In  the  ease  of 
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water  for  irrigation,  the  elass  is  neeeasarilj  more  select,  and  does 
not  include  the  general  public  within  the  area  aerved.  Thia  ia  ao 
because  only  those  occupying  land  can  make  use  of  the  water.  For 
this  reason,  while  there  may  be  a  public  use  for  the  benefit  of  land- 
owners, the  use  of  water  for  irrigation  is  not  public  unlew  the  water 
is  available,  as  of  right,  upon  equal  terms,  to  all  landowners  of  the 
class  and  within  the  area  to  be  benefited  who  can  get  water  from 
the  ditches  to  their  lands.  If  the  dispenser  of  water  has  the  right 
to  say  who  shall  have  it,  and  upon  what  terms,  selling  to  one  and 
refusing  to  sell  to  another  at  will,  it  is  not  devoted  to  public  use. 
Id. — ^UsB  OP  Water  Liicitbd  to  Landowkebs  Who  abx  Stookholdbbs  in 
CoBPOBATTON  Beceivino  It. — A  watcr  company,  whose  method  for 
the  disposition  of  the  water  appropriated  by  it  for  the  use  of  itself 
and  others  for  the  purpose  of  developing  power  and  for  the  irriga- 
tion of  land  in  a  specified  territory,  and  whose  conduct  in  distribut- 
ing the  same,  have  been  wholly  inconsistent  with  the  idea  that  the 
water  was  held  out  for  general  sale  or  distribution,  and  were  con- 
sistent, only  with  the  theory  that  the  intention  was  to  retain  control 
of  the  water  to  the  extent,  at  least,  of  choosing  for  itself  the  persona 
and  corporations  to  whom  it  should  be  sold  or  delivered,  and  the 
terms  and  conditions  on  which  such  sales  or  deliveries  should  be 
made,  and  whose  uniform  practice  had  been  to  furnish  water  to  cer- 
tain subsidiary  corporations  organized  by  it  for  the  irrigation  of 
such  lands  situated  within  specified  districts  as  should  belong  to  their 
stockholders,  and  to  no  other  persons,  on  certain  prescribed  condi- 
tions for  the  apportionment  of  the  water  between  such  stockholders, 
and  for  the  payment  therefor,  did  not  devote  its  water  to  publie 
use. 

Id. — Chabacteb  of  Recipient  Oobpobations. — ^The  effect  of  such  a  sale 
and  distribution  is  the  same  whether  the  corporations  to  whom  the 
water  was  furnished  were  merely  subsidiary  to  and  agents  of  the 
distributing  company  or  were  or  should  become  independent  com- 
panies, and  merely  purchasers  of  the  water  so  sold  and  distributed. 

Id. — ^Public  Use  Carried  on  in  Foreign  Oountbt — Service  in  Cali- 
VOBNIA  NOT  Apfected. — The  fact  that  such  distributing  company 
was  carrying  on  a  public  use  in  a  foreign  country,  and  had  received 
from  that  country  a  grant  of  the  power  of  eminent  domain,  would 
not  affect  the  character  of  the  service  of  the  corporations  doing 
business  in  California  to  whom  it  distributed  water,  and  the  fact 
that  it  derived  all  of  its  water  from  the  same  source  is  immaterial 
A  part  of  a  stream,  or  a  part  of  a  single  appropriation,  may  be 
devoted  to  public  use  and  another  part  entirely  to  private  use. 

Id. — Construction  of  Constitutional  Pbovision  as  to  Pubuc  Use  op 
Water. — Section  1  of  article  XIV  of  the  constitution,  providing  that 
"the  use  of  all  water  now  appropriated,  or  that  may  hereafter  be 
appropriated,  for  sale,  rental,  or  distribution,  is  hereby  declared  to 
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be  a  pablie  use,  and  Bubject  to  the  regulation  and  control  of  the 
state,  in  the  manner  to  be  prescribed  by  law/'  does  not  create  a 
pablie  use  whenever  any  water  is  sold  or  distributed,  regardless  of 
the  number  of  persons  to  whom  it  is  delivered,  the  manner  or  char-, 
meter  of  the  disposition  made  of  it,  or  of  the  transfer  of  the  right 
thereto. 

Ite. — Mbanino  of  Tekm  "Afpropeiatbi>"  Water. — The  word  **appropri- 
ated,"  as  used  in  that  section,  does  not  refer  to  the  act  by  which 
the  water  is  acquired,  as  for  example,  the  taking  from  the  stream, 
but  to  the  act  or  acts  by  which  it  is  designated,  set  apart,  and 
devoted  to  the  purposes  of  sale,  rental,  or  distribution.  Such  section 
must  be  understood  to  apply,  as  it  has  previously  always  been  con- 
strued to  apply,  to  cases  where  one  has  appropriated  water  generally, 
for  sale,  rental,  or  distribution,  and  not  to  cases  where  sales  are 
made  to  particular  persons  at  a  fixed  price  by  ordinary  contracts  of 
purchase  and  sale. 

Id. — ^Rights  to  Wastb  Watib  not  Used  bt  Appbopbiatob. — The  fact 
that  such  distributing  company  conducts  more  water  through  its 
canals  than  is  used,  and  that  there  is  always  some  waste  water  dis- 
charged from  its  distributing  system,  did  not  impose  upon  it  the 
obligation  of  furnishing  such  excess  to  a  person  who  did  not  belong 
to  the  class  to  whom  its  disposition  of  water  was  limited.  So  much 
of  the  water  as  may  be  unavoidably  wasted  is  to  be  deemed  a  part 
of  that  which  is  appropriated  to  the  beneficial  use  and  which  the 
oompany  has  the  right  to  take.  So  far  as  any  other  waste  water  is 
eoneemed,  it  is  water  to  which  the  company  has  acquired  no  right 
hj  its  appropriation,  because  not  applied  to  a  beneficial  use,  and  is 
subject  to  appropriation  by  others. 

APPEALS  from  a  judgment  of  the  Superior  Court  of  Im- 
perial County.    George  H.  Button,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  W.  McEinley,  W.  B.  Mathews,  and  S.  B.  Robinson,  for 
W.  H.  Holabird,  Beceiver,  Appellant. 

Honsaker  ft  Britt,  and  W.  N.  Qoodwin,  for  Intervener  and 
Appellant 

Conkling  ft  Brown,  for  Respondent  , 

Lewis  F.  Byington,  Ernest  Weyand,  Haines  ft  Haines, 
W.  H.  Sprague,  John  M.  Eshleman,  Max  Thelen,  and  Douglas 
Brookman,  Amtct  Curiae,  also  for  Respondent 


120       Thateb  v.  Califobnia  Developmen'^  Co.     [164  CaL 

THE  COURT. — This  is  a  proceeding  in  mandamus,  insti- 
tnted  in  the  superior  court  of  Imperial  County  on  December 
20y  1910,  to  compel  the  California  Development  Company  a 
corporation,  through  its  receiyer,  to  deliver  to  plaintiff  C.  E. 
Thayer,  the  wife  of  her  coplaintiff,  W.  A.  Thayer,  out  of  its 
central  main  in  Imperial  Valley,  water  to  irrigate  her  lands, 
upon  the  theory  that  the  water  therein  is  appropriated  and 
held  by  it  for  sale,  rental,  and  distribution  generally  to  the 
members  of  that  farming  neighborhood.  Defendants  and  in- 
tervener joined  issue  on  that  question.  The  trial  court  found 
with  plaintiffs  and  entered  judgment  accordingly.  These  are 
appeals  from  such  judgment  by  defendant  Holabird,  the  re- 
ceiver, and  by  the  intervener. 

The  California  Development  Company  was  organized  under 
the  laws  of  the  state  of  New  Jersey,  for  the  purpose,  among 
others,  of  acquiring,  holding,  constructing,  and  maintaining 
headings,  dams,  ditches,  etc.,  for  collecting,  storing,  and  con- 
ducting water  and  irrigating  land ;  supplying  and  distributing 
water  to  and  irrigating  and  cultivating  the  land  of  itself  and 
of  others ;  and  of  selling  or  letting  such  water  or  the  right  to 
use  the  same.  On  December  15, 1895,  it  caused  to  be  posted  at 
a  point  on  the  Colorado  Biver  in  this  state,  distant  one  thou- 
sand six  hundred  feet  north  of  the  point  where  the  interna- 
tional boundary  line  between  the  United  States  and  Mexico 
crosses  said  river  a  notice  of  appropriation  claiming  for  itself 
and  others  ten  thousand  cubic  feet  flow  per  second  of  the 
waters  of  said  river  at  that  point.  The  notice  further  stated 
that  it  claimed  the  right  to  said  water  for  the  purpose  of  "de- 
veloping power  and  for  the  irrigation  of  land  in  San  Diego 
County,  state  of  California,  and  in  Lower  California,  BepubUc 
of  Mexico."  It  was  also  stated  in  said  notice  that  ''we  pur- 
pose carrying  the  water  from  the  above  described  point  of 
diversion  through  a  canal  which  will  run  in  a  southwesterly 
direction  through  Lower  California,  Republic  of  Mexico,  and 
thence  into  that  portion  of  San  Diego  County,  state  of  Cali- 
fornia, lying  to  the  east  of  the  San  Jacinto  Mountains  and 
known  as  the  'New  River  Country.'  Said  canal  will  be  200 
feet  in  width  and  will  carry  a  depth  of  10  feet  of  water.  Its 
length  will  be  50  miles,  more  or  less."  The  detour  into 
Mexico  was  rendered  necessary  by  topographical  conditions. 
The  portion  of  San  Diego  County  referred  to  was  what  is 
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now  known  as  the  Imperial  Valley,  and  all  of  the  same  is 
now  contained  in  the  subsequently  created  county  known  as 
Imperial  County.  In  furtherance  of  its  general  plan,  the 
California  Deyelopment  Company  caused  a  corporation  to  be 
formed  under  Mexican  laws,  as  its  agent  and  instrument  in 
Mexico,  known  as  ''La  Sociedad  de  Yrrigacion  y  Terrenes  de 
law  Baja  California  (Sociedad  Anonima),"  the  capital  stock 
of  which  has  always  been  owned  and  controlled  by  it,  and 
which  practically  is  the  California  Development  Company 
under  another  name.  Through  this  agency  it  holds  all  its 
Mexican  property,  including  some  one  hundred  thousand 
acres  of  land,  and  enters  into  contracts,  including  contracts 
for  the  furnishing  of  water  in  Mexico.  The  existence  of  this 
separate  corporation  is  really  an  immaterial  matter  so  far 
as  the  questions  involved  in  this  case  are  concerned.  What- 
ever was  done  through  it  will  be  regarded  as  in  fact  done  by 
the  California  Development  Company. 

Before  January  11,  1902,  said  Development  Company  had 
constructed  from  said  point  on  the  Colorado  River  at  which 
its  notice  of  appropriation  was  posted,  known  as  Hanlon's 
heading,  southwesterly  through  Mexico  a  distance  of  twenty 
miles,  and  thence  northwesterly  to  a  point  on  the  interna- 
tional boundary  line,  a  canal  with  the  capacity  sufficient  to 
carry  and  deliver  at  said  point  not  less  than  one  thousand  five 
hundred  cubic  feet  of  water  per  second. 

Said  company  has  never  owned  any  of  the  land  in  Imperial 
Valley  to  which  it  proposed  to  furnish  water  for  irrigation. 
Those  lands  are  naturally  arid  and  desert  in  character  and 
without  irrigation  are  worthless  and  uninhabitable,  but  are 
of  great  and  exceptional  fertility  when  irrigated.  They  are 
irrigable  from  the  Colorado  Biver  and  from  no  other  source. 
At  the  date  of  the  organization  of  the  Development  Company, 
such  valley  was  unoccupied  and  a  desert,  and  substantially 
the  whole  thereof  was  surveyed  public  land  of  either  the 
United  States  or  the  state  of  California. 

The  plan  adopted  by  the  Development  Company  for  its 
disposition  of  the  water  for  irrigating  such  lands  was  sub- 
stantially as  follows:  The  company  mapped  out  districts  of 
territory  in  Imperial  Valley  as  units  of  irrigation,  each  of 
which  was  to  be  occupied  by  a  mutual  water  company  formed 
under  the  laws  of  this  state.    These  companies  were  to  be 
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organized  by  the  Development  Company,  eaeh  of  said  com- 
panies to  have  a  capital  stock  divided  into  as  many  shares 
as  there  were  approximately  acres  of  land  in  the  district 
described  in  its  articles  of  incorporation,  which  the  Develop- 
ment Company  believed  could  be  reasonably  irrigated.  The 
purpose  of  each  said  company  was  to  be  to  procure  water  for 
the  irrigation  of  said  tract  and  distribute  the  same  upon  land 
owned  by  its  stockholder  only  within  said  general  tract,  at 
the 'rate  of  not  to  exceed  four  acre  feet  per  annum  per  acre 
for  each  share  of  stock  owned  by  each  stockholder,  and  for 
its  stockholders  only.  Each  share  of  stock  was  to  be  located 
upon  lands  at  the  rate  of  one  share  per  acre  for  each  acre  of 
land  owned  by  stockholders  where  the  same  could  be  served 
by  the  ditches  of  the  company.  The  Development  Company 
was  to  furnish  to  each  of  said  mutual  companies  the  requisite 
water  for  its  purpose  at  a  fixed  charge  per  acre  foot. 

The  Development  Company  caused  seven  of  such  mutual 
companies  to  be  organized,  known  as  Imperial  Water  Com- 
panies Nos.  1,  4,  5,  6,  7,  8  and  12,  with  an  estimated  aggregate 
of  irrigable  land  of  four  hundred  thousand  acres.  Imperial 
Water  Company  No.  1  was  organized  by  five  agents  of  the 
Development  Company  on  March  23,  1900.  The  district  al- 
lotted to  it  was  estimated  to  contain  one  hundred  thousand 
acres  of  irrigable  land,  and  the  capital  stock  therefor  was 
made  one  hundred  thousand  shares,  with  a  par  value  of  ten 
dollars  per  share.  Among  its  purposes  declared  in  its  articles 
was  one  to  secure  a  supply  of  water  for  irrigation,  domestic, 
and  other  purposes  and  to  distribute  the  same  at  cost  among 
its  stockholders  only  for  use  on  the  lands  situated  in  its  dis- 
trict, which  were  described  therein.  The  by-laws  were  in 
accord  with  the  plan  already  referred  to,  and  required  each 
share  of  stock  to  be  located  on  land  in  the  district,  and  re- 
stricted the  use  of  water  to  land  on  which  stock  had  been 
located.  The  stock  was  transferable  and  its  place  of  location 
could  be  changed  by  the  owner  to  any  land  within  the  dis- 
trict of  a  mutual  company  issuing  it. 

Under  a  contract  between  said  Imperial  Water  Company 
No.  1  and  the  Development  Company,  all  of  the  stock  of  the 
former,  except  two  thousand  five  hundred  shares,  was  sold  by 
the  Development  Company  for  its  own  benefit,  at  an  average 
of  fifteen  dollars  per  share,  in  consideration  of  which  the 
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Development  Company  constructed  a  main  canal  through  the 
territory  of  the  mutual  water  company,  of  sufficient  capacity 
to  convey  the  requisite  amount  of  water  to  irrigate  the  lands 
of  the  stockholders,  being  an  amount  in  the  aggregate  not  less 
than  sufficient  to  furnish  annually  four  acre  feet  of  water  for 
each  oustanding  share  of  stock  of  the  mutual  water  company, 
and  also  constructed  the  necessary  lateral  or  distributing 
ditches  which  are  owned  by  the  mutual  water  companies. 
The  Development  Company  agreed  to  perpetually  furnish 
said  water  through  such  canal  and  the  lateral  ditches  for  fifty 
eents  for  each  acre  foot  delivered.  Substantially  similar  con- 
tracts were  made  with  each  of  the  other  water  companies. 

All  of  the  stock  of  Imperial  Water  Company  No.  1,  includ- 
ing the  two  thousand  five  hundred  shares  retained  by  it,  has 
been  sold  to  individuals  who  have  located  the  same  upon  land 
in  the  district  of  said  company,  and  are  cultivating  the  same, 
and  the  Development  Company  has  been  delivering  water  to 
such  mutual  company  in  accordance  with  its  undertaking. 
The  same  is  true  as  to  the  other  mutual  companies.  Neither 
the  Development  Company  nor  its  receiver  has  ever  delivered 
or  furnished  any  water  for  irrigation  or  other  purposes  to  any 
land  in  Imperial  Valley,  or  to  any  consumer  of  water  other 
than  under  and  in  accordance  with  such  agreements,  except 
that  water  has  been  furnished  under  contract  to  the  city  of 
Imperial,  a  municipal  corporation,  and  to  the  Holton  Power 
Company,  and  all  water  delivered  to  such  companies  has  been 
delivered  under  and  in  pursuance  of  the  terms  of  said  agree- 
ment. 

Since  the  year  1904,  said  mutual  corporations  have  not 
been  controlled  or  dominated  by  the  Development  Company. 

There  are  between  fifteen  thousand  and  thirty  thousand 
acres  of  land  within  the  district  of  Imperial  Water  Company 
No.  1  in  excess  of  the  number  of  shares  of  the  capital  stock 
provided  in  its  articles  of  incorporation.  Plaintiff  C.  E. 
Thayer  owns  forty  acres  of  such  land  which  is  in  condition 
for  cultivation  and  irrigation,  and  which  she  desires  to  irri- 
gate and  plant,  but  upon  which  no  water  stock  has  been 
located.  This  land  is  under  the  flow  of  the  canal  of  the  De- 
velopment Company,  and  constitutes  a  part  of  the  lands  for 
irrigation  of  which  the  said  waters  were  appropriated.  By 
reason  of  the  fact  that  all  of  the  stock  of  said  Imperial  Water 
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Company  No.  1  has  been  disposed  of  to  others  who  have 
located  it  upon  other  land,  she  is  unable  to  procure  stock  to 
locate  thereon,  and  Imperial  Water  Company  No.  1  has  no 
water  except  such  as  it  has  procured  for  its  stockholders.  On 
October  18,  1910,  she  demanded  of  the  defendant  receiver 
that  he  deliver  to  her  water  for  the  irrigation  of  such  land — 
namely,  one  hundred  miner's  inches  for  twenty-four  hours, 
tendering  him  twenty  dollars  therefor,  which,  as  we  under- 
stand, is  at  the  rate  of  fifty  cents  for  each  acre  foot,  which 
it  is  claimed  was  the  rate  fixed  and  charged  by  said  Develop- 
ment Company  to  the  other  consumers  of  water.  The  board 
of  supervisors  of  Imperial  County  has  never  fixed  the  rates 
at  which  the  Development  Company  shall  sell,  etc.,  water  in 
such  county..  The  receiver  refused  to  comply  with  the  de- 
mand of  Mrs.  Thayer. 

On  December  13,  1909,  an  action  was  commenced  in  the 
superior  court  of  Imperial  County  by  the  Title  Insurance  & 
Trust  Company,  a  corporation,  against  the  Development  Com- 
pany and  others  to  foreclose  the  mortgage  held  by  the  plain- 
tiff therein  upon  the  irrigation  system  of  the  Development 
Company,  and  on  the  same  day  defendant  Holabird  was  ap- 
pointed by  said  court  receiver  of  said  system,  and  has  ever 
since  been  in  control  and  management  of  said  system. 

There  was,  we  think,  enough  in  the  evidence  to  sustain  the 
conclusion  of  the  trial  court  substantially  to  the  effect  that 
the  Development  Company  had  sufficient  water  to  comply 
with  the  demand  of  Mrs.  Thayer,  without  impairing  its 
ability  to  furnish  to  those  with  whom  it  was  under  contract 
the  water  required  by  them. 

The  evidence  shows  that  the  Development  Company, 
through  its  Mexican  agency,  furnishes  water  for  irrigation  to 
individual  consumers  in  Mexico,  at  the  rate  of  fifty  cents  for 
each  acre  foot. 

The  agreements  between  the  Imperial  Water  Company 
No.  1  and  the  Development  Company  provided  that  all  water 
delivered  to  the  former  is  delivered  at  the  Mexican  bound- 
ary line,  and  the  Development  Company  has  no  interest  in 
said  water  so  delivered  after  it  is  delivered  at  said  place. 
Said  Development  Company  is  the  owner  of  the  main  canal 
in  such  district  through  which  such  water  is  carried 
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The  claim  of  the  plaintiff  is,  and  of  necessity  must  be,  that 
the  California  Development  Company  is,  either  directly,  or 
indirectly  through  aoxiliary  companies,  engaged  in  supplying 
water  for  public  use,  that  the  water  controlled  by  it  is  dedi- 
cated to  such  use,  that  the  land  of  plaintiff,  C.  E.  Thayer, 
is  a  part  of  the  lands  to  which  such  water  is  dedicated  and, 
therefore,  that  she  is  entitled  to  a  portion  of  the  water  for 
the  irrigation  thereof,  on  payment  of  the  lawfully  established 
rate  therefor.  (See  Fellows  v.  Los  Angeles,  151  Cal.  58,  [90 
Pac.  137].)  The  controlling  question  in  the  case,  therefore, 
is  whether  or  not  the  water  here  involved  is  devoted  to  public 
nse. 

Under  the  law  of  this  state  as  established  at  the  beginning, 
the  water-right  which  a  person  gains  by  diversion  from  a 
stream  for  a  beneficial  use  is  a  private  right,  a  right  subject 
to  ownership  and  disposition  by  him,  as  in  the  case  of  other 
private  property.  All  the  decisions  recognize  it  as  such. 
Many  of  them  refer  to  it  in  terms  which  can  have  no  other 
meaning  than  that  the  right  is  private  property.  We  need 
not  cite  them  all.  The  following  early  cases  sufficiently  es- 
tablish the  proposition:  Eddy  v.  Simpson,  3  Cal.  251,  [58 
Am.  Dec.  408] ;  Inuin  v.  Phillips,  5  Cal.  146,  [63  Am.  Dec. 
113] ;  Tartar  v.  Spring  Creek  Co.,  5  Cal.  398 ;  Conger  v. 
Weaver,  6  Cal.  557,  [65  Am.  Dec.  528] ;  Hoffman  v.  Stone, 
7  Cal.  49;  Maeris  v.  Bicknell,  7  Cal.  262,  [68  Am.  Dec.  257] ; 
Hill  V.  King,  8  Cal.  336;  KimbaU  v.  Gearhart,  12  Cal.  47; 
Ortman  v.  Dixon,  13  Cal.  38;  Kidd  v.  Laird,  15  Cal.  180,  [76 
Am.  Dec.  472] ;  Rupley  v.  Welch,  23  Cal.  455. 

By  the  act  of  Congress  of  July  1,  1866,  [14  Stats.  251], 
the  United  States  confirmed  all  water-rights  then  vested,  in 
streams  upon  the  public  domain  in  California,  and  provided 
for  the  acquisition  of  similar  rights  therein  in  the  future. 
These,  of  course,  became  private  property  when  so  acquired. 
{DeSecocKea  v.  Cwiis,  80  Cal.  397,  [20  Pac.  563,  22  Pac. 
198] ;  Katoma  WcAer  etc.  Co.  v.  Hancock,  101  Cal.  42,  [31 
Pac.  112,  35  Pac.  334].) 

The  Civil  Code  of  1872  recognizes  and  declares  the  same 
doctrine  and  prescribes  the  mode  by  which  water-rights  may 
be  gained  and  protected.  Section  1410  declares  that  ''the 
right  to  the  use  of  running  water''  of  a  stream,  canon  or 
ravine  *'may  be  acquired  by  appropriation."    The  succeed- 
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in^  sections  to  1422  inclusiye,  prescribe  the  mod«  hy  which 
it  may  be  acquired.  The  language  plainly  imports  that  the 
right  when  acquired,  is  the  property  of  the  person  who  claims 
it  and  takes  the  steps  prescribed  to  gain  it.  And,  generally, 
it  is  true  that,  even  when  property  is  dedicated  or  appropri- 
ated to  public  use  for  gain  by  persons  or  private  corporations, 
the  title  and  ownership  is  private  and  the  only  interest  of  the 
public  is  that  of  beneficiaries  of  the  use  or  trust.  The  prop- 
erty does  not  become  impressed  with  a  public  use  or  trust 
until  after  the  owner  has  first  acquired  it  and  then  dedicated 
it  to  the  use.  The  acts  of  acquisition  and  of  dedication  re- 
spectively, are  distinct  from  each  other.  Technically  the 
latter  must  follow  the  former  and  cannot  precede  or  accom- 
pany it.  An  ''appropriation  of  water''  under  the  code  is 
therefore  not,  ipso  facto,  a  dedication  or  appropriation  to 
public  use.  The  additional  act  of  dedication  is  as  necessary 
to  the  creation  of  a  public  use  in  a  water-right  so  acquired 
as  it  would  be  if  the  right  was  acquired  by  conveyance  or  in 
any  other  manner,  or  as  in  the  case  of  any  other  property 
dedicated  to  public  use.  It  follows  that  if  the  water  appro^ 
priated  from  the  Colorado  River  by  the  California  Develop- 
ment Company  is  now  devoted  or  dedicated  to  public  use  so 
as  to  be  available  to  the  use  of  the  plaintifib,  it  is  because  of 
some  acts  or  declarations  of  that  company  other  than  those 
by  which  it  acquired  the  right  to  divert  the  water  from  the 
river. 

Definitions  of  the  term  ''public  use"  are  usually  found  in 
decisions  involving  the  right  of  eminent  domain  or  in  those 
relating  to  public  charities.  A  bequest  to  establish  a  home 
for  the  orphans  of  deceased  Odd  Fellows  is  not  made  to  a 
public  use.  In  deciding  this  point  the  court  says:  "It  is  an 
essential  feature  of  the  latter  (a  public  trust)  that  the  bene- 
ficiaries are  uncertain;  a  class  of  persons  described  in  some 
general  language,  often  fluctuating,  changing  in  their  indi- 
vidual members,  and  partaking  of  a  quasi  public  character. 
.  .  .  The  smallest  street  is  public,  for  all  have  an  equal  right 
to  travel  on  it;  but  a  way  used  by  thousands,  which  may  be 
shut  against  a  stranger,  is  private."  {Troutman  Co.  v. 
De  Boissiere,  66  Kan.,1,  [71  Pac.  286] ;  Pennoyer  v.  Wad- 
hams,  20  Or.  274,  [11  L.  R.  A.  210,  25  Pac.  720] ;  Burd 
Orphan  Asylum  v.  School  Dis.,  90  Pa.  St.  29.)     "The  gen- 
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eral  public  must  have  a  definite  and  fixed  use  of  the  property 
to  be  condemned;  a  use  independeuft  of  the  will  of  the  pri- 
vate person  or  private  corporation  in  whom  the  title  to  the 
property,  when  condemned,  will  be  vested,  a  public  use,  which 
cannot  be  defeated  by  such  private  owner."  {FaUsburg  P. 
Co.  V.  Alexander,  101  Va.  98,  [99  Am.  St.  Rep.  855,  61  L.  B. 
A.  129,  43  S.  E,  194].)  This  case  holds  that  water  to  be 
acquired  by  a  company  for  transmission  and  distribution  to 
any  place  **for  its  own  use  or  for  the  use  of  other  individuals 
or  corporations,"  would  not  be  devoted  to  public  use,  because 
the  company  retained  power  to  choose  who  should  have  it. 
(See,  also,  Tyler  v.  Beacker,  44  Vt.  648,  [8  Am.  Rep.  398] ; 
In  re  Barre,  62  Vt.  32,  [9  L.  R.  A.  195,  20  Atl.  109] ;  Ryerson 
V.  Brawn,  35  Mich.  333,  [24  Am.  Rep.  564].)  The  term 
** public  use"  "implies  'the  use  of  many'  or  'by  the  public,' 
but  it  may  be  limited  to  the  inhabitants  of  a  small  or  re* 
stricted  locality,  but  the  use  must  be  in  common  and  not  for 
a  particular  individual."  {Pocantico  v.  Bird,  130  N.  Y.  249, 
[29  N.  E.  246].)  Water  carried  in  a  ditch  to  be  let  out  for 
hire  to  all  who  apply  for  it,  is  devoted  to  public  use.  (Pax- 
ion  V.  Farmers'  Co.,  45  Neb.  894,  [50  Am.  St.  Rep.  585,  29 
L.  R.  A.  853,  64  N.  W.  343].)  Market  stalls  which  the  owner 
lets  out  to  such  persons  and  upon  such  terms  as  he  chooses 
are  not  in  public  use.  The  test  is  "whether  the  public  have 
the  legal  right  to  the  use,  which  cannot  be  gainsaid,  or  denied, 
or  withdrawn,  at  the  pleasure  of  the  owner."  (Farmers' 
Market  Co.  v.  Railroad  Co.,  142  Pa.  St.  580,  [21  Atl.  902, 
989] .)  "The  essential  feature  of  a  public  use  is  that  it  is  not 
confined  to  privileged  individuals,  but  is  open  to  the  indefi- 
nite public.  It  is  this  indefiniteness  or  unrestricted  quality 
that  gives  it  its  public  character.  The  smallest  street  in  the 
smallest  village  is  a  public  highway  of  the  commonwealth, 
and  none  the  less  so  because  the  vast  majority  of  the  citizens 
will  never  derive  any  benefit  from  its  use.  It  is  enough  that 
they  may  do  so  if  they  choose."  (.White  v.  Smith,  189  Pa. 
St.  228,  [43  L.  R.  A.  458,  42  Atl.  125] ;  Donohugh's  Appeal, 
86  Pa.  St.  306.  See,  also,  PhiUips  v.  Watson,  63  Iowa,  33, 
[18  N.  W.  659] ;  Bennett's  Appeal,  65  Pa.  St.  250;  Dalles  v. 
Urquhart,  16  Or.  67,  [19  Pac.  78].) 

In  the  case  of  the  use  of  water  in  villages,  towns,  and  cities, 
the  right  to  the  use  usually  extends  to  every  inhabitant 


128        Thayeb  v.  California  Development  Co.     [IGi  CaL 

within  the  range  of  the  distributing  system  or  who  can  get 
access  thereto.  In  the  case  of  water  for  irrigation,  the  class  is 
necessarily  more  select,  and  does  not  include  the  general  pub- 
lic within  the  area  served.  But  this  is  so  because  it  is  not 
every  inhabitant  that  can  make  that  use  of  the  water.  Only 
those  occupying  land  can  do  so.  And  for  this  reason  it  is 
held  that  while  there  may  be  a  public  use  for  the  benefit  of 
landowners,  the  use  of  water  for  irrigation  is  not  public  unless 
tiie  water  is  available,  as  of  right,  upon  equal  terms,  to  all 
landowners  of  the  class  and  within  the  area  to  be  benefited 
who  can  get  water  from  the  ditches  to  their  lands.  If  the 
dispenser  of  water  has  the  right  to  say  who  shall  have  it,  and 
upon  what  terms,  selling  to  one  and  refusing  to  sell  to  an- 
other at  will,  it  is  not  devoted  to  public  use. 

In  FaUbrook  Irr.  Dist  v.  Bradley,  164  U.  S.  161,  [41  L.  Ed. 
369,  17  Sup.  Ct.  Rep.  56],  the  United  States  supreme  court 
was  considering  the  question  whether  or  not  the  water  be- 
longing to  an  irrigation  district  organized  under  the  Cali- 
fornia statute  of  1887,  and  acquired  for  and  applied  to  its 
authorized  uses  and  purposes,  was  water  dedicated  to  a  pub- 
lic use.  The  circuit  court  had  decided  that  it  was  not  for 
public  use  and  that  the  district  works  were  not  public  im- 
provements, because  the  water  was  held  for  the  exclusive  use 
of  the  landowners  of  the  district  and  not  for  the  general 
public  within  its  limits.  Upon  this  question  the  supreme 
court  on  appeal  said:  ''The  fact  that  the  use  of  the  water 
is  limited  to  the  landowner  is  not  therefore  a  fatal  objection 
to  this  legislation.  It  is  not  essential  that  the  entire  commu- 
nity, or  even  any  considerable  portion  thereof,  should  directly 
enjoy  or  participate  in  an  improvement  in  order  to  consti- 
tute a  public  use.  All  landowners  in  the  district  have  the 
right  to  a  proportionate  share  of  the  water,  and  no  one  land- 
owner is  favored  above  his  fellows  in  his  right  to  the  me  of 
the  water.  It  is  not  necessary,  in  order  that  the  use  should 
be  public,  that  every  resident  in  the  district  should  have  the 
right  to  the  use  of  the  water.  The  water  is  not  used  for  gen- 
eral, domestic,  or  for  drinking  purposes,  and  it  is  plain  from 
the  scheme  of  the  act  that  the  water  is  intended  for  the  use 
of  those  who  expect  to  use  it  on  their  lands.  .  •  .  We  think 
it  clearly  appears  that  all  who  by  reason  of  their  ownership 
of  or  eonnection  with  any  portion  of  the  lands  would  have 
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occasion  to  use  the  water  would  in  trath  have  the  opportunity 
to  use  it  upon  the  same  terms  as  all  others  similarly  situated. 
In  this  way  the  use,  so  far  as  this  point  is  coneerned,  is  public 
because  all  persons  have  ihe  right  to  use  the  water  under  the 
same  circumstances.  This  is  sufficient."  (The  italics  are 
ours.) 

The  decisions  in  this  state  are  to  the  same  effect.  The  first 
and  leading  case  on  the  general  subject  is  Oilmer  v.  Lime 
Point,  18  Cal.  229,  where  it  was  held  that  a  fort  for  protec- 
tion against  foreign  invasion  was  a  public  use  for  which  the 
state  might  authorize  the  condemnation  of  land.  The  court 
said  (p.  252} :  ''This  public  use  need  not  be  a  use  general 
or  common  to  all  the  people  of  the  state  alike.  It  may  be  a 
uae  in  which  a  small  portion  of  the  public  will  be  directly 
benefited,  as  a  street  in  a  town,  a  bridge  or  a  railroad,  neces- 
sarily local  in  its  benefits  and  advantages,  but  it  must  be  of 
such  a  character  as  that  the  general  public  may,  if  they 
choose,  avail  themselves  of  it."  In  Miners'  Ditch  Co.  v.  ZeU 
lerbach,  37  Oal.  543,  590,  [99  Am.  Dec.  300],  the  plaintiff 
corporation  was  organized  to  take  water  from  the  Yuba  River 
and  use  the  same  for  mining  and  mechanical  purposes  and  to 
sell  it  to  others  for  mining  purposes.  It  does  not  appear  that 
it  was  offered  generally  to  the  public.  The  court  said  that 
the  corporation  was  under  no  obligation  to  the  public  to  con- 
tinue the  business,  and  that  it  ''was  created  for  the  immediate 
benefit  of  its  stockholders,  with  no  direct  specific  public  pur- 
pose in  view,  as  in  the  case  of  a  railroad  or  turnpike  or  canal 
company.  The  only  interest  the  public  has  in  the  continu- 
ance of  the  business  is  the  remote,  general  interest,  which  it 
has  in  the  proper  development  of  the  resources  of  the  coun- 
try"; in  effect,  that  its  property  was  not  devoted  to  public 
use.  In  Price  v.  Riverside,  56  Cal.  432,  it  is  said  that  every 
corporation  formed  under  the  act  of  1862,  [Stats.  1862,  p. 
540],  "has  impressed  upon  it  a  public  trust — ^the  duty  of 
furnishing  water,  if  water  it  has,  to  all  those  who  come  within 
the  class  or  community  for  whose  alleged  benefit  it  has  been 
created."  In  McCrary  v.  Beaudry,  67  Cal.  120,  [7  Pac.  264], 
it  was  decided  that  water  conducted  through  pipes  laid  in 
the  streets  by  permission  of  the  city  of  Los  Angeles,  and 
supplied  by  the  owner  to  residences  along  those  streets  at 
fixed  rates,  was  devoted  to  a  public  use,  and  that  residents 
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along  such  streets  who  had  reeeiyed  the  water  were  entitled 
to  have  the  service  continued  on  paying  the  rates.  In  Mer- 
rill  V.  South  Side  I.  Co.,  112  CaL  426,  [44  Pae.  720],  the 
defendant  company  was  engaged  in  selling,  distributing,  and 
delivering  water  for  irrigation  upon  the  lands  along  the  line 
of  its  pipe.  Plaintiff's  land  was  along  said  pipe-line  and 
defendant  had  sold  plaintiff  water  to  irrigate  the  same,  but 
refused  to  continue  to  do  so  and  extended  its  pipes  to  new 
lands  to  which  it  delivered  the  water  previously  supplied  to 
plaintiffs.  It  was  held  that  this  was  a  public  use  for  the 
lands  along  the  pipe-line  and  that  mandamus  would  lie  to 
compel  a  continuance  of  the  supply  to  the  plaintiff.  In  Hil- 
dredth  v.  Montedto  C.  W.  Co.,  139  Cal.  29,  [72  Pac.  395] ,  it 
was  held  that  if  the  owners  of  several  distinct  water-rights 
in  a  stream  should  form  a  corporation  and  give  to  it  the  duty 
of  diverting  and  distributing  the  water  to  the  respective  per- 
sons entitled,  such  water  was  not  thereby  devoted  to  a  public 
use.  The  court  said  that:  ''The  right  of  an  individual  to  a 
public  use  of  water  is  in  the  nature  of  a  public  right  pos- 
sessed by  reason  of  his  status  as  a  person  of  the  class  for 
whose  benefit  the  water  was  appropriated  or  dedicated.  AU 
who  enter  the  class  may  demand  the  use  of  the  water,  regard- 
less of  whether  they  have  previously  enjoyed  it  or  not."  In 
McFadden  v.  Los  Angeles,  74t  Cal.  571,  [16  Pac.  397],  a  cor- 
poration had  acquired  water  to  be  used  on  the  land  of  its 
stockholders  only,  and  at  rates  fixed  by  the  corporation.  It 
was  not  appropriated  or  offered  for  sale  to  others,  or  to  the 
public  generally,  but  the  stockholders  were  very  numerous 
and  the  corporation  supplied  water  for  some  twelve  thousand 
acres  of  land.  It  was  declared  not  to  be  a  public  use,  the 
court  saying:  ''We  know  of  no  reason  why  individuals  can- 
not associate  themselves  together,  take  on  a  corporate  form, 
and  acquire  water  to  be  used  on  their  own  lands,"  and  that 
in  such  a  case  the  supervisors  had  no  power,  under  the  act 
of  1885  (Stats.  1885,  p.  95),  to  fix  rates  as  for  a  public  use, 
or  at  all.  The  proposition  that  such  a  use  of  the  water  is 
not  a  public  use  was  again  affirmed  in  McDermoni  v.  Ana- 
heim U.  W.  Co.,  124  Cal.  114,  [56  Pac.  779],  and  in  Barton 
T.  Riverside  W.  Co.,  155  Cal.  518,  [23  L.  B.  A.,  (N.  S.),  331, 
101  Pac.  790].  In  Leavitt  v.  Lassen  L  Co.,  157  Cal.  83,  [29 
L.  B.  A.  (N.  S.)  213,  106  Pac.  404],  the  water  had  been  ap- 
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propriated  for  sale,  rental,  and  distribution,  the  system  had 
been  in  operation  several  years  and  it  was  conceded  to  be  a 
pnblic  use.  It  was  held  that  the  purveyor  of  the  public  use 
emnnot  make  binding  contracts  to  deliver  to  a  landowner 
nnder  the  system  more  than  his  proportionate  share  of  the 
water,  or  give  him  a  preferential  right  over  others,  nor  make 
any  unfair  discrimination  between  the  beneficiaries  of  the  use. 
Under  the  doctrines  thus  established,  it  is  evident  that  the 
California  Development  Company  has  not  dedicated  to  public 
use  the  water  which  it  diverts  from  the  Colorado  River  and 
that  it  has  not  offered  it  for  sale,  rental,  or  distribution  in 
sach  a  manner  as  to  constitute  a  public  use  thereof.  In  its 
notice  of  appropriation  it  declared  that  it  claimed  the  water 
for  itself  and  others.  It  did  not  claim  it  for  use  by  the  pub- 
lic, nor  designate  the  ''others"  to  whom  it  was  to  be  fur- 
nished. The  notice  stated  that  the  water  was  claimed  for  the 
purpose  of  developing  power  and  for  the  irrigation  of  lands 
in  the  '*New  River  Country"  situated  in  what  was  then  San 
Diego  County,  but  it  did  not  say  that  it  was  to  be  used  upon 
all  said  lands,  nor  generally  upon  the  lands  in  said  country. 
Upon  each  of  these  essential  elements  of  a  public  use  the  most 
that  can  be  said  is  that  the  notice  is  silent.  There  never  was 
any  declaration  by  that  company  that  the  water  was  to  be 
devoted  to  public  use  or  that  it  was  to  be  offered  generally 
for  sale  in  California,  or  to  all  landowners  in  the  New  River 
Country,  or  in  any  district  or  part  thereof,  or  even  to  all  land- 
owners along  the  lines  of  its  ditches  or  the  ditches  of  its  aux- 
iliary companies.  No  such  offer  or  declaration  has  ever  been 
made,  nor  has  it  ever  been  the  custom  or  practice  of  the  com- 
pany, or  of  its  auxiliary  companies,  to  sell  water  in  that  way. 
The  method  adopted^  by  it  for  the  disposition  of  the  water, 
and  its  conduct  in  distributing  the  same,  have  been  wholly 
inconsistent  with  the  idea  that  the  water  was  held  out  for 
general  sale  or  distribution,  and  it  has  been  consistent  only 
with  the  theory  that  the  intention  was  to  retain  control  of 
the  water  to  the  extent,  at  least,  of  choosing  for  itself  the  per- 
sons and  corporations  to  whom  it  should  be  sold  or  delivered, 
and  the  terms  and  conditions  on  which  such  sales  or  deliveries 
^oald  be  made.  It  has,  in  fact,  retained  such  control  and 
it  has  not  disposed  of  the  water  otherwise  than  according  to 
this  plan.    For  this  purpose  it  laid  out  seven  separate  dis- 
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tricta  in  th«  New  River  Countiy,  with  distinct  boundaries. 
In  each  of  these  it  organized  a  private  water  corporation. 
The  purpose  of  each  corporation,  as  expressed  in  its  articles, 
was  to  procure  water  for  the  irrigation  of  such  lands  situated 
within  the  exterior  limits  of  the  district  as  should  belong  to 
its  stockholders,  and  to  no  other  persons.  Each  share  of  the 
stock  was  to  be  located  upon  certain  designated  lands,  one 
share  being  allotted  to  each  acre,  and  the  water  was  to  be  ap- 
portioned ratably  among  the  stockholders  according  to  the 
number  of  shares  owned.  The  stock  was  not  free,  but  was 
to  be  soldi  at  a  fixed  price.  To  these  corporations,  and  to  no 
other  persons,  the  Development  Company  sold  the  water  it 
diverted,  receiving  therefor  certain  shares  of  stock  of  said 
corporations  with  the  right  to  sell  the  same  and  have  them 
located  on  lands  in  the  district  by  the  purchasers,  and  with 
an  agreement  by  each  auxiliary  company  to  pay  thereafter 
an  annual  charge  of  fifty  cents  per  acre  foot  for  the  water 
delivered  to  it.  There  were  other  restrictions  which  it  is  not 
necessary  to  mention.  The  Development  Company  sold  the 
stock  of  these  auxiliary  companies  to  the  landowners  within 
the  respective  districts  and  the  same  has  been  located  by  the 
respective  companies  upon  particular  tracts  of  land  therein. 
No  water  has  ever  been  sold  or  distributed  or  offered  for  sale 
or  distribution,  in  any  other  way,  or  to  any  other  persons, 
except  small  quantities  furnished  by  special  agreement  to  a 
power  company  and  to  the  city  of  Imperial.  No  right  in  any 
other  person  to  demand  or  receive  water  upon  any  terms  or 
at  all  has  ever  been  recognized,  allowed,  or  conceded  either 
by  the  Development  Company  or  any  of  the  auxiliary  com- 
panies. It  appears,  therefore,  that  the  Development  Com- 
pany has  always,  either  directly  or  through  the  auxiliary 
companies,  selected  the  persons  to  whom  it  would  sell  and 
distribute  the  water  and  fixed  its  own  prices.  A  use  thus  re- 
stricted, limited,  and  controlled  by  the  owner,  is  in  no  proper 
sense,  according  to  the  foregoing  authorities,  a  public  use. 

We  have  hitherto  considered  the  case  upon  the  theory  that 
all  the  other  corporations  mentioned,  including  the  Mexican 
Company,  are  but  subsidiary  to  and«  agents  of  the  California 
Development  Company  for  the  carrying  out  of  its  plan  for 
the  distribution  of  its  water.  The  effect  is  the  same,  how- 
ever,  if  those  companies  should  become,  or  be  consideredt 
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indepeDdent  companies,  that  is  merely  purchasers  of  the  De- 
Tdopment  Company's  water.  It  is  true  that  since  their  or- 
ganisation the  districts,  by  reason  of  the  sales  of  their  corpo- 
ration stock  to  the  landowners,  have  become  independent,  so 
far  aa  management  is  concerned,  of  the  Development  Com- 
pany, although  still  bound  by  the  contracts  made  between 
them.  But  if  they  are  viewed  as  independent  companies,  the 
fact  remains  that  the  Development  Company  has  not  sold,  or 
propoaed  to  sell,  or  disposed  of  its  water  at  all,  except  to  those 
eompaniea  and  to  them  only  upon  the  terms  and  restrictions 
fixed  by  the  respective  contracts,  and  that  those  companies 
have  not  applied  the  water  to  public  use,  but  have  held  the 
same  exclusively  for  their  respective  shareholders  upon  terms 
fixed  by  the  by-laws  of  the  company.  It  appears  that  the 
Mexican  Company  is  selling  a  part  of  the  water  to  consumers 
in  Mexico  along  its  line.  This  does  not  change  the  result.  It 
does  not  appear  that  this  water  is  sold  or  offered  to  the  public 
generally,  or  to  all  landowners  along  the  line.  Even  if  it 
were  so,  the  fact  that  this  company  is  carrying  on  a  public 
nae  in  Mexico  would  not  affect  the  character  of  the  service  of 
the  other  companies  doing  business  in  California.  It  is  very 
clear  from  all  the  proceedings  taken,  that  the  Development 
Company,  not  only  did  not  intend  to  engage  in  a  public  ser- 
▼ice,  but  that  it  was  well  advised  concerning  such  service  and 
carefully  devised  its  plan  and  drew  its  contracts  to  avoid 
being  placed  in  that  position.  The  company  has  placed  itself 
clearly  within  the  principles  stated  in  McFadden  v.  Los  An- 
geles, 74  Cal.  571,  [16  Pac.  397] ;  McDermoni  v.  Anaheim 
Co,,  124  Cal.  114,  [56  Pac.  779],  and  Barton  v.  Riverside,  155 
Cal.  518,  [23  L.  R.  A.  (N.  S.)  331, 101  Pac.  790],  under  which 
the  use  which  it  makes  of  the  water  is  not  a  public  use. 

The  plaintiff  claims,  however,  that  notwithstanding  these 
decisions  and  the  well  established  meaning  of  the  phrase 
''poblio  use"  as  shown  by  the  other  decisions  cited,  the  mean- 
ing of  the  phrase  is  defined  in  section  1  of  article  XIV  of 
the  constitution  in  terms  which  necessarily  creates  a  public 
use  whenever  any  water  is  sold  or  distributed,  regardless  of 
the  number  of  persons  to  whom  it  is  delivered,  the  manner 
or  character  of  the  disposition  made  of  it,  or  of  the  transfer 
e£  the  right  thereto.    The  part  of  the  section  defining  the 
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phrase  is  as  follows : ' '  The  use  of  all  water  now  appropriated, 
or  that  may  hereafter  be  appropriated  for  sale,  rental  or  dis- 
tribution, is  hereby  declared  to  be  a  public  use,  and  subject 
to  the  regulation  and  control  of  the  state,  in  the  manner  to 
be  prescribed  by  law."  The  remainder  of  the  section  pro- 
vides for  the  fixing  of  rates  for  the  use  of  water  in  munici- 
palities. Section  2  declares  that  the  right  to  collect  rates  for 
water  supplied  to  a  county,  city  and  county  or  town,  or  the 
inhabitants  thereof,  is  a  franchise  to  be  exercised  only  under 
and  as  prescribed  by  law. 

In  Merrill  v.  Southside  I.  Co.,  112  Cal.  426,  [44  Pac.  720], 
it  was  held  that  the  word  '' appropriation,"  in  section  1 
aforesaid,  does  not  refer  to  the  act  by  which  the  water  is 
acquired,  as  the  taking  from  the  stream,  for  example,  but  to 
the  act  or  acts  by  which  it  is  designated,  set  apart,  and  de- 
voted to  the  purposes  of  sale,  rental,  or  distribution.  Accord- 
ing to  the  theory  of  the  plaintiff  in  this  case,  whenever  the 
owner  of  a  water  supply  determines  to  and  does  sell  it  for  a 
price  agreed  on  between  himself  and  the  purchasers,  it  imme- 
diately becomes  subject  to  public  use,  and  any  other  person 
to  whom  it  can  be  conveniently  distributed  in  the  same  man- 
ner would  have  the  right  to  a  proportionate  share  of  the 
water  on  the  same  terms  as  the  purchasers,  and,  if  the  supply 
is  limited,  the  first  purchasers  must  divide  with  all  others 
who  may  come  in  and  claim  a  share.  Under  that  theory, 
where  a  person  having  a  surplus  of  water  parts  with  a  por- 
tion of  it  by  sales  to  others  he  thereby  appropriates  such  por- 
tion to  pu^oses  of  sale  and  dedicates  it  to  public  use.  This 
application  of  the  section  would  destroy  private  rights  in 
water  and  convert  every  sale  thereof  into  a  dedication  to 
public  use.  We  do  not  believe  that  the  constitution  was  in- 
tended to  have  such  effect,  or  that  it  should  be  so  construed. 
Article  XIV  taken  as  a  whole  shows  plainly  that  it  was  in- 
tended to  regulate  the  use  of  water  appropriated  and  dedi- 
cated generally  for  sale  and  distribution  among  an  indefinite 
number  of  users.  It  could  not  have  been  intended  to  declare 
that  a  single  sale  of  a  part  of  his  water  by  one  having  more 
than  he  needs  would  convert  the  use  into  a  public  use  in 
which  others  could  share.  If  a  single  sale  could  not  do  this, 
other  sales  of  like  character  would  not  accomplish  it.    The 
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section  must  be  understood  to  apply  to  cases  where  one  has 
appropriated  water  generally,  for  sale,  rental,  or  distribution, 
and  not  to  eases  where  sales  are  made  to  particular  persons 
at  a  fixed  price  by  ordinary  contracts  of  purchase  and  sale. 
To  compel  such  a  subdivision  and  distribution  of  water  sup- 
plies as  this  construction  would  entail  would  destroy  the 
value  of  all  water-rights.  In  this  state  the  water  supply  is 
so  small  that  large  areas  must  go  without  irrigation  entirely. 
Such  water  as  there  is  must  be  applied,  as  far  as  it  will  go, 
in  quantities  sufficient  to  make  the  lands  profitably  produc- 
tive. The  principal  benefit  of  irrigation  comes  from  its  use 
in  growing  vineyards  and  orchards.  These  require  a  large 
expenditure  and  a  permanent  water  supply  to  make  them 
profitable.  If  those  engaging  in  such  enterprises  know  that 
they  must  be  ready  always  to  divide  their  water  supply  with 
those  in  the  vicinity  who  may  subsequently  choose  to  engage 
therein,  such  enterprises  would  be  discouraged,  the  develop- 
ment, growth,  and  progress  of  the  state  would  be  much  re- 
tarded and  its  productive  capacity  greatly  decreased. 

This  provision  of  the  constitution  has  been  in  force  thirty- 
three  years.  It  has  never  been  understood  that  it  had  the 
effect  here  contended  for.  There  have  been  many  instances 
in  which  the  owners  of  large  tracts  of  land  have  acquired 
water,  conducted  the  same  to  the  land,  and  sold  and  con- 
veyed the  land  in  small  tracts  to  actual  settlers  with  a  pro- 
portionate share  of  the  water  appurtenant  to  the  land, 
coupled  with  an  agreement  to  continue  the  water  supply  at 
a  fixed  annual  rate.  Such  a,  disposition  is  essentially  a 
matter  of  private  contract  and  it  shows  no  intent  to  create  a 
public  use.  It  has  also  been  a  frequent  practice  to  effect 
the  same  general  purpose  by  forming  a  corporation  to  hold 
the  water  supply  and  to  issue  stock  at  a  fixed  price  entitling 
the  holder  to  a  share  of  the  water  at  a  fixed  annual  rate,  thus 
making  the  stockholders  themselves  the  indirect  owners  of 
the  water.  Many  decisions  of  this  court  in  various  ways  con- 
eem  corporations  of  this  character.  Among  them  are  the 
following:  Rickey  v.  East  R.  W.  Co.,  141  Cal.  221,  [74  Pac. 
754] ;  Estate  of  Thomas,  147  Cal.  236,  [81  Pac.  539] ;  South- 
side  I.  Co.  V.  Burson,  147  Cal.  406,  [81  Pac.  1107] ;  Mahb  v. 
Stewart,  133  Cal.  556,  [65  Pac.  1085] ;  s.  c.  147  Cal.  417,  [81 
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Pac.  1073] ;  Cufiin  v.  Arroyo  etc.  Co,,  147  Cal.  338,  [81  Pac 
982] ;  Arroyo  etc.  Co,  v.  Bequette,  149  Cal.  546,  [87  Pac.  10] ; 
Fuller  Y.  Azusa  I.  Co.,  138  Cal.  204,  [71  Pac.  98] ;  Spwffeon 
V.  SoffUa  Ana  etc.  Co.,  120  Cal.  71,  [39  L.  R.  A.  701,  52  Pac. 
140] ;  Hewitt  V.  San  Jacinto  etc.  Irr.  Dist.,  124  Cal.  186,  [56 
Pac.  893] ;  Ooodell  v.  Verdugo  etc.  Co.,  138  Cal.  310,  [71  Pac. 
354] ;  Barton  v.  Riverside  W.  Co.,  155  Cal.  518,  [23  L.  R.  A. 
(N.  S.)  331,  101  Pac.  790] ;  MUler  v.  Imperial  W.  Co.,  156 
Cal.  27,  [24  L.  R.  A.  (N.  S.)  372,  103  Pac  227].  In  none 
of  them  is  there  any  suggestion  that  such  disposition  or  dis- 
tribution constitutes  a  public  use.  This  method  became  so 
prevalent  and  so  satisf  actoiy,  that  in  1895  section  324  of  the 
Civil  Code  was  amended  so  as  to  provide  that,  in  such  cases, 
the  by-laws  might  require  the  stock  certificates  to  describe 
the  land  to  which  the  stockholders'  share  of  water  was  to  be 
applied  and  that  such  stock  should  thereupon  become  appur- 
tenant to  such  land. 

This  long  continued  tmderstanding  and  application  of  this 
flection  of  the  constitution  must  be  deemed  to  be  a  practical 
construction  of  it  contrary  to  the  theory  of  plaintiff.  It  was 
AOt  intended  to  declare  that  specific  sales  of  water,  or  trans- 
fers thereof  to  a  particular  person  or  persons  chosen  at  the 
will  of  the  holder  of  the  supply,  or  the  distribution  thereof 
by  private  corporations  among  their  stockholders  for  an  agreed 
prioe  and  at  annual  rates  fixed  by  the  corporation  itself, 
should  be  considered  a  dedication  thereof  to  public  use. 

It  would  follow  as  a  matter  of  course  that  neither  the 
Development  Company,  nor  either  of  the  water  companies 
organized  by  it,  possesses  the  power  of  eminent  domain.  It 
is  not  asserted  that  either  of  them  has  ever  claimed  or  at- 
tempted to  exercise  that  power.  The  Mexican  company  has 
received  from  the  Mexican  government  a  grant  of  that  power. 
But  the  fact  that  that  company  is  carrying  on  a  public  service 
in  Mexico  and  has  devoted  some  water  to  public  use  there 
does  not  affect  the  water  carried  into  the  United  States  nor 
the  character  of  the  use  thereof  in  California.  Nor  is  the 
fact  that  it  is  all  derived  from  the  same  source  of  any  im- 
portance. A  part  of  a  stream,  or  a  part  of  a  single  appro- 
priation therefrom,  may  be  devoted  to  public  use  and  another 
part  entirely  to  private  use.  (Leavitt  v.  Lassen  I.  Co.,  157 
Cal.  83,  [29  L.  R.  A.  (N.  S:)  213,  106  Pac.  404].) 
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Something  is  said  in  the  argument  in  regard  to  the  fact 
that  the  Development  Company  brings  more  water  into  Cali- 
fornia through  its  canal  than  is  used,  and  that  there  is  always 
some  waste  water  discharged  from  the  distributing  canals  or 
somewhere  along  the  route  and  that  this  is  more  than  enough 
to  supply  the  plaintiff.  There  is  generally  some  unavoid- 
able waste  in  any  large  irrigating  system.  Water  must  be 
turned  into  canals  leading  to  lands  where  it  is  to  be  used. 
The  users  may  not  be  ready  to  commence  taking  it.  As  it 
cannot  then  be  turned  back  and  made  to  run  up  hill,  it  must 
be  allowed  to  run  down  and  go  to  waste,  unless  some  inde- 
pendent user  takes  it  below  the  waste  gate.  So  much  of  the 
water  as  may  be  unavoidably  wasted  is  to  be  deemed  a  part 
of  that  which  is  appropriated  to  the  beneficial  use  and  which 
the  company  has  the  right  to  take.  It  is  necessary  to  the  use 
and  is  in  the  same  category  as  that  lost  in  transmission  by 
evaporation  and  unavoidable  seepage. 

So  far  as  any  other  waste  of  the  water  is  concerned,  it  is 
water  to  which  the  defendants  have  acquired  no  right.  Their 
right  is  measured  by  the  quantity  which  is  put  to  beneficial 
use,  by  which  is  meant  the  quantity  necessary  to  be  taken  from 
the  source  to  supply  that  use  at  the  place  of  use.  The  taking 
of  more  would  be  a  taking  without  right.  But  the  excess,  if 
any,  has  not  been  appUed  by  any  of  the  defendants  to  any  pub- 
lic use  in  California.  The  plaintiff^  or  any  person,  could  ap- 
propriate such  excess  by  an  independent  diversion  from  the 
Colorado  Biver,  and  thereby  prevent  defendants  from  taking 
it.  Until  she  does  so  she  has  no  more  right  to  it  than  th<e  de- 
fendants have.  Doubtless  she  is  not  in  a  position  to  do  this, 
but  the  defendant  is  not  a  common  carrier  of  water  and  it 
cannot  be  compelled  to  take  it  from  the  river  for  the  benefit 
of  plaintiff,  carry  it  through  Mexico  for  her  and  deliver  it 
to  her  in  California.  The  case,  in  this  aspect^  is  one  of  ap- 
parent hardship,  but  the  courts  cannot  compel  such  service. 
As  a  matter  of  general  policy  we  doubt  if  it  is  important,  for 
it  is  not  likely  that  the  waste  will  be  allowed  to  continue, 
since  the  defendants  could  readily  make  a  profitable  use  of  it 
by  increasing  their  capital  stock  and!  applying  it  to  the  addi- 
tional lands  to  which  it  could  thus  be  made  available,  without 
any  change  in  their  method  of  distribution.    In  any  event, 
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tlie  plaintiff  has  no  righta  to  it  which  can  be  enforced  by 
mandamtis. 
The  judgment  is  reversed. 

Beatty,  G.  J.,  does  not  participate  in  the  foregoing  decinon. 

Behearing  denied. 


[L.  A.  Ko.  3209.    Department  One. — November  9,  1912.] 

In  the  Matter  of  the  Estate  of  COUN  D.  BANKIN,  Deceased. 

Estates  or  Deceased  Persons — ^Assignment  or  Interest  by  Legatee — 
Monet  Coming  to  Assignor  as  "Heir  at  Law." — An  assignment  bj 
a  legatee  and  devisee  under  a  will  of  certain  monej  "which  maj  be 
coming  to  me  as  an  heir  at  law  of  the  said  .  .  .  deceased,  under  the 
terms  of  his  loUl,"  will  be  construed  as  intended  to  transfer  portions 
0f  the  interest  of  the  assignor  as  a  "beneficiarj  under  the  will/'  com- 
ing to  her  "under  the  terms  of"  such  wiU. 

Id. — Foreign  Will — Bight  to  Letters  of  Administration  wtph  Will 
Annexed — Persons  Interested  in  Wilu — The  article  of  the  Code 
of  Civil  Procedure  containing  sections  1323  and  1324  deals  especially 
with  the  subject  matter  of  foreign  wills,  and  must  prevail  over  all 
conflicting  provisions  as  to  all  matters  and  questions  arising  out  of 
the  subject  matter  of  such  article,  and  under  its  provisions  letters 
of  administration  with  the  will  annexed  must  be  granted  to  a  person 
interested  in  the  will  who  applies  for  them,  in  the  absence  of  a 
petition  for  letters  bj  the  executor. 

L). — Assignee  or  Nonresident  Legatee  Under  Foreign  Will — Preter- 
SNTiAL  Right  to  Letters  as  Against  Public  Administrator. — An 
assignee  of  a  nonresident  legatee  and  devisee  under  a  foreign  will 
is  a  person  "interested  in  the  will/'  within  the  meaning  of  section 
1323  of  the  Code  of  Civil  Procedure,  and  bj  virtue  of  that  fact 
alone,  if  competent  to  serve  as  administrator  in  this  state,  is  enti- 
tled to  letters  of  administration  with  the  will  annexed,  in  preference 
to  one  who,  like  the  public  administrator,  is  not  "interested  in  the 
will."  It  is  immaterial,  so  far  as  affects  the  right  of  the  assignee 
to  such  letters,  that  the  assignment  waft  made  to  him  without  anj 
eonsideiation  paid  therefor. 

APPEAL  from  an  order  of  the  Superior  Court  of  River- 
side County  granting  letters  of  administration  with  the  will 
annexed.    Paul  J.  McCormick,  Judge  presiding. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Porington  &  Adair,  for  Appellant. 
Lafayette  Gill,  for  Respondent. 

ANGELLOTTI,  J.— Deceased  died  testate  on  April  3, 
1911,  in  Prince  Edward  Island,  Canada,  a  resident  of  said 
island.  ,  By  his  will  he  gave  all  his  property  to  his  mother, 
Annie  Rankin,  a  nonresident  of  this  state,  and  appointed  as 
executor  one  Arthur  A.  Bartlett,  also  a  nonresident.  A  por- 
tion of  his  property  consisted  of  an  orange  grove  situate  in 
Riverside  County,  California.  His  will  was  duly  admitted 
to  probate  by  the  court  of  probate  of  wills  of  said  island. 
Subsequently  a  copy  of  the  will  and  the  probate  thereof,  duly 
authenticated,  was  filed  in  the  superior  court  of  Riverside 
County  by  one  W.  C.  Praser,  with  a  petition  for  its  probate 
in  this  state  and  the  issuance  to  him  of  letters  of  administra- 
tion with  the  will  annexed,  he  claiming  to  be  a  ''person  in- 
terested in  the  will,"  by  virtue  of  certain  assignments  of 
interests  in  the  estate  made  by  said  Annie  Rankin,  the  sole 
devisee  and  legatee.  The  public  administrator  of  Riverside 
County  filed  his  opposition  to  the  granting  of  such  letters  to 
Praser  and  his  petition  for  the  issuance  of  such  letters  to  him- 
self. The  trial  court  admitted  the  will  to  probate  in  this 
atate,  denied  the  application  of  the  public  administrator,  and 
ordered  the  issuance  of  letters  of  administration  with  the 
will  annexed  to  Praser,  as  a  person  interested  in  the  will. 
The  assignments  under  which  Praser  claimed  were  three  in 
number,  each  being  a  written  instrument  made  by  said  Annie 
Rankin  as  "the  sole  beneficiary  under  the  will"  of  deceased, 
and  each  purporting  to  assign  and  transfer  to  said  Praser  a 
specified  sum  of  money  ''which  may  be  coming  to  me  as  an 
heir  at  law  of  the  said  Coun  D.  Rankin,  deceased,  under  the 
terms  of  his  will. ' '  It  was  shown  over  the  objection  of  Praser 
that  the  same  was  immaterial,  incompetent,  and  irrelevant, 
that  no  valuable  consideration  was  paid  by  Praser  for  any  of 
said  assignments. 

This  is  an  appeal  by  the  public  administrator  from  the 
order  of  the  superior  court,  the  only  controversy  being  as  to 
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the  respective  rights  of  Fraser  and  the  public  administrator 
to  letters  of  administration  with  the  will  annexed. 

It  is  urged  that  nothing  passed  to  Fraser  by  virtue  of  any 
of  the  assignments  because  of  the  phraseology  thereof,  each 
of  them  being  of  money  ''which  may  be  coming  to  me  as 
an  heir  at  law''  of  deceased,  and  Mrs.  Bankin  taking  solely 
as  devisee  and  legatee.  This  construction  of  the  assignments 
is  too  technical.  It  is  impossible  to  fairly  construe  the  in- 
struments  otherwise  than  as  intended  to  transfer  portions  of 
the  interest  of  Mrs.  Bankin  as  ** beneficiary  under  the  will/' 
coming  to  her  "under  the  terms  of  the  will  of  deceased. 

It  is  immaterial  so  far  as  the  public  administrator  is  con- 
cerned that  nothing  of  value  was  paid  by  Fraser  for  any  of 
the  assignments.  Mrs.  Bankin  of  course  had  the  right  to 
give  any  portion  of  her  interest  under  the  will  to  Fraser  if 
she  saw  fit  to  do  so,  and  the  public  administrator  could  not 
be  heard  to  question  the  effect  of  the  assignments  either  on 
the  ground  that  the  same  constituted  mere  gifts,  or  that  a 
consideration  recited  was  not  in  fact  paid. 

The  situation  in  regard  to  the  assignments  being  as  we 
have  stated,  the  action  of  the  trial  court  in  awarding  letters 
of  administration  with  the  will  annexed  to  Fraser  as  against 
the  public  administrator  was  correct,  in  view  of  the  decisions 
of  this  court. 

Section  1323  of  the  Code  of  Civil  Procedure  contained  in 
the  article  relative  to  probate  of  foreign  wills  provides  **when 
a  copy  of  the  will,  and  the  probate  thereof,  duly  authenti- 
cated, shall  be  produced  by  the  executor,  or  by  any  other 
person  interested  in  the  will,  with  a  petition  for  letters,"  it 
shall  be  filed,  and  that  after  proper  notice  and  proofs  there 
shall  be  "letters  testamentary  or  of  administration  issued 
thereon."  It  was  squarely  decided  in  Estate  of  Bergin,  100 
Cal.  376,  [34  Pac.  867],  in  a  contest  for  letters  of  admin- 
istration between  the  public  administrator  and  a  resident 
devisee  under  a  foreign  will,  the  executor  named  in  the  will 
failing  to  apply  for  letters  testamentary,  that  the  devisee  was 
entitled  to  letters  of  administration  with  the  will  annexed, 
as  a  "person  interested  in  the  will,"  in  preference  to  the 
public  administrator.  The  court  said  that  the  article  con- 
taining sections  1323  and  1324  of  the  Code  of  Civil  Pro- 
cedure dealt  especially  with  the  subject  matter  of  foreign 
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wills,  and  must  prevail  over  all  conflicting  provisions  ''as  to 
all  matters  and  questions  arising  out  of  the  subject  matter 
of  such  article,"  and  that  it  was  clear  that  under  its  pro- 
visiona  letters  of  administration  ''must  be  granted  to  a  'per- 
■on  interested  in  the  will'  who  applies  for  them,  in  the 
absence  of  a  petition  by  the  executors."  In  Estate  of  Engle, 
124  CaL  292,  [56  Pac.  1022],  a  contest  for  letters  of  admin- 
istration with  the  will  annexed  between  the  assignee  of  an 
ondivided  interest  in  certain  property  of  the  estate  from 
the  sole  devisee,  and  a  public  administrator,  it  was  held  that 
the  aasignment  vested  in  the  assignee  all  the  interest  that 
the  devisee  had  by  virtue  of  being  the  owner  of  such  undi- 
vided interest^  and  made  him  a  person  interested  in  the  will 
within  the  meaning  of  section  1323  of  the  Code  of  Civil  Pro- 
cedure, and  that  he  was  entitled  to  letters  of  administration 
with  the  will  annexed  as  a  person  interested  in  the  will,  in 
preference  to  the  public  administrator.  There  has  been  no 
ehange  in  our  law  material  to  the  question  presented  since 
these  decisions  were  rendered,  and  there  is  no  decision  imr 
pairing  the  effect  of  the  rulings  made  in  the  cases  just  cited. 
In  Estate  of  Ricliardson,  120  Cal.  344,  [52  Pac.  832],  it 
is  true  that  it  was  held  that  the  superior  court  had  the  right, 
under  the  circumstances  of  that  case,  to  appoint  the  public 
administrator.  The  contest  there  was  between  the  nominee 
of  both  the  absent  executor  and  a  devisee  not  competent  to 
administer,  and  the  public  administrator,  and  it  was  simply 
hdd,  as  stated  in  the  syllabus,  that  "in  default  of  applica- 
tion therefor  by  such  executor,  or  by  a  devisee  resident  in 
this  state,  who  is  entitled  to  act  as  administrator,  there  is  no 
statutory  provision  requiring  the  court  to  appoint  the  nom- 
inee of  such  executor  or  of  any  resident  devisee."  In  Estate 
of  Coon,  132  Cal.  401,  [64  Pac.  691],  the  contest  was  between 
a  son  and  a  daughter  of  deceased,  each  competent  to  admin- 
ister and  each  interested  in  the  will  as  devisee  or  legatee. 
It  was  held  that  section  1350  of  the  Code  of  Civil  Procedure, 
requiring  that  where  no  executor  is  named  in  the  will,  or  if 
the  executor  named  is  dead,  or  incompetent,  or  renounce  or 
fail  to  apply  for  letters,  "letters  of  administration  with  the 
will  annexed  must  be  issued  as  designated  and  provided  for 
in  granting  of  letters  in  ease  of  intestacy,"  and  section  1365 
of  the  Code  of  Civil  Procedure,  prescribing  the  order  in  which 


142  Estate  of  Bakkin.  [164  CaL 

letters  must  be  granted  in  case  of  intestacy,  are  applicable 
in  the  matter  of  a  foreign  will  ''where,  as  in  this  case,  the 
controversy  as  to  who  shall  administer  is  between  parties 
interested  in  the  wilV  This  may  well  be  for  the  reason 
that  there  is  no  conflicting  provision  in  the  article  on  pro- 
bate of  foreign  wills,  that  article  controlling,  as  said  in 
Estate  of  Bergin,  100  Cal.  376,  [34  Pac.  867],  where  there  is 
any  special  provision  thereof  in  conflict  with  a  provision  in 
another  article.  In  Estate  of  Coan,  132  Cal.  401,  [64  Pac. 
691],  Estate  of  Engle,  124  Cal  292,  [56  Pac.  1022],  and 
Estate  of  Bergin,  100  Cal.  376,  [34  Pac.  867],  were  expressly 
distinguished  from  the  case  under  consideration,  as  involv- 
ing a  contest  for  letters  **  between  one  interested  in  the  will 
and  the  public  administrator."  Estate  of  Brundage,  141 
Cal.  538,  [75  Pac.  175],  contains  nothing  in  conflict  with  the 
views  declared  in  Estate  of  Bergin,  100  Cal.  376,  [34  Pac. 
867],  and  Estate  of  Engle,  124  Cal.  292  [56  Pac.  1022].  In 
that  case,  the  person  held  by  this  court  to  be  entitled  to  let- 
ters was  a  resident  son  of  the  deceased,  who  was  a  devisee 
and  legatee  under  the  will,  a  person  interested  in  the  will. 
The  other  party,  a  corporation  authorized  to  act  as  admin- 
istrator, was  the  nominee  of  the  nonresident  executor,  the 
nominee  of  nonresident  heirs  and  legatees,  who  by  reason  of 
their  nonresidence  were  incompetent  to  act  as  administrator, 
and  the  assignee  of  a  portion  of  the  legacy  of  one  of  the 
nonresident  daughters.  It  was  held  in  accord  with  previous 
decisions  that  neither  the  nomination  by  the  nonresident  ex- 
ecutor, nor  the  nomination  by  any  heir,  devisee,  or  legatee 
not  himself  competent  to  serve  as  administrator,  or  **  enti- 
tled" to  administration,  gave  the  nominee  any  right.  As  to 
the  claim  that  such  party  was  entitled  to  have  its  claim 
considered  by  reason  of  the  fact  that  it  was  the  assignee 
of  a  portion  of  a  daughter's  legacy,  the  answer  was  prac- 
tically that  as  such  assignee  it  could  occupy  no  better  posi- 
tion than  its  assignor,  the  nonresident  daughter,  if  she 
were  a  resident  of  the  state,  that  in  such  event  the  contest 
would  be  one  between  two  parties  ** interested  in  the  will," 
and  that  the  son  must  be  preferred  to  the  daughter  under 
the  rule  declared  in  Estate  of  Coan,  132  Cal.  401,  [64  Pac. 
691].  The  proposition  that  as  against  a  person  ''interested 
in  the  will,"  the  public  administrator  is  not  "entitled"  to 
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letters  of  administration  in  the  case  of  a  foreign  will  was 
referred  to  in  the  opinion  as  being  a  "well  settled  proposi- 
tion," and  it  was  stated  that  this  rule  is  apparently  based 
npon  the  fact  that  he  is  not  "interested  in  the  will."  None 
of  the  other  eases  cited  by  learned  counsel  for  appellant  re- 
quires notice. 

From  what  we  have  said  it  is  clear  that  it  is  the  well  estab- 
lished rule  in  California  that  in  the  case  of  a  foreign  will, 
a  person  "interested  in  the  will"  is  by  virtue  of  that  fact 
alone,  if  competent  to  serve  as  administrator  in  this  state, 
entitled  to  letters  of  administration  with  the  will  annexed 
as  against  one  who,  like  the  public  administrator,  is  not  "in- 
terested in  the  will."  This  is  the  effect  of  sections  1323  and 
1324  of  the  Code  of  Civil  Procedure,  as  construed  by  this 
court  in  the  cases  we  have  cited. 

The  order  appealed  from  is  affirmed. 

ShaWy  J.y  and  Sloss,  J.,  concurred. 


[CWm.  No.  1734.    In  Bank.— November  9,  1912.] 

THE    PEOPLE,    Respondent,    v.    DONO    POK   TIP, 

Appellant. 

Cbiminal  Law — ^Assault  With  Intent  to  Oommit  Infamous  Cbimi 
Against  Natcbe — ^Want  or  Consent  Essential  w>  Assault. — An 
assault  with  the  intent  to  commit  the  inf amouB  crime  against  nature 
implies  repulsion,  or  at  least  ivant  of  consent  on  the  part  of  the 
person  assaulted,  and  where  such  want  of  consent  is  shown,  the  fact 
that  the  defendant  was  interrupted  and  his  attempt  rendered  abor- 
tive did  not  make  his  conduct  anj  the  less  criminal. 

Id. — ^Aex  AND  Mentalitt  or  Person  Assaultei>— Assault  on  Touno 
Cbiu>, — ^In  such  a  case  the  age  and  mentality  of  the  person  assaulted 
is  important  and  should  always  be  considered  in  determining  the 
presence  or  absence  of  consent,  and  the  mere  submission  of  a  child 
of  tender  years  or  retarded  mental  development  to  an  attempted 
outrage  of  his  person  should  not,  in  and  of  itself,  be  construed  to 
be  such  a  consent  as  would,  in  point  of  law,  justify  or  excuse  the 
avanlt. 

Id. — ^DnPTKBBNCi  Betwkkn  Submission  and  Consent. — There  is  a  de- 
eided  difference  in  law  between  mere  submission  and  actual  content. 
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XOonsenti  in  law,  meani  a  voluntarj'  agreement  bj  a  person  in  tba 
poBseeden  and  exercise  of  Bufficient  mentalitj  to  make  an  intelligent 
ehoiee,  to  do  something  proposed  by  another.  It  differs  yerj  mate- 
rially from  assent  and  implies  some  positiye  action  and  always 
involves  submission.  Assent  means  mere  passivity  or  submission 
whiek  does  not  include  consent. 

Id. — ^EvmxNCs— BuppOET  of  Conviction  of  Lessxb  Offbnsx. — ^Where  the 
evidence  dearly  would  support  a  verdict  for  a  higher  offense,  the 
eonvietion  of  a  lesser  crime  necessarily  included  therein  will  not  be 
set  aside. 

Id.— OoNVionoN  of  Siicpia  Assaui/f. — Where  the  evidence  is  sufficient 
to  support  a  conviction  of  an  assault  with  the  intent  to  commit  the 
infamous  crime  against  nature,  a  conviction  of  a  nmple  assault  will 
be  upheld. 

Id. — SuFFicnxNCT  of  Evidknob  to  Sustain  Conviction  of  an  Att«icpt. 
It  is  not  true  as  a  rule  of  law  that  evidence  which  is  insufficient 
to  sustain  a  conviction  for  a  crime  would  be  insufficient  to  sustain 
a  conviction  for  an  attempt  to  commit  the  crime. 

iD.^CkOSS-EXAMINATION  OF  PXBSON  ASSATJLTBD— STATMENTS  ET  DE- 
FENDANT.— On  a  trial  for  such  offense,  where  the  child  alleged  to 
have  been  assaulted  was  called  as  a  witness  for  the  defendant  and 
gave  his  version  of  the  occurrence,  anything  that  the  def endani  may 
have  said  at  the  time  became  relevant  and  material  and  admissible 
in  evidence  on  cross-examination,  and  the  fact  that  the  conversation 
narrated  by  the  witness  disclosed  a  statement  of  the  defendant 
prejudicial  to  him  and  irrelevant  to  the  issue  being  tried,  did  not 
render  its  admission  erroneous. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Contra  Costa  County  and  from  an  order  refusing  a  new 
trial.    B.  H.  Latimer,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Carroll  Cook,  and  Charles  Stewart,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Biordan,  for 
Bespondent. 

THE  COUBT. — Defendant  was  tried  upon  a  charge  of  as- 
sault with  intent  to  commit  the  infamous  crime  against 
nature,  and  was  convicted  of  simple  assault.  He  appeals 
from  the  judgment  and  from  an  order  denying  his  motion  for 
a  new  trial 
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The  alleged  victim  of  the  assault  was  a  boy  nine  years  of 
age.  The  only  evidence  given  with  reference  to  the  episode 
which  culminated  in  the  defendant's  arrest  was  furnished 
by  one  Rodrigues,  bookkeeper  for  a  certain  transportation 
company  at  Antioch,  and  by  the  boy  who  was  called  as  a 
witness  by  the  defendant.  Mr.  Bodrigues  testified  that  from 
his  (^ce  on  the  wharf  he  saw  the  boy  and  the  Chinaman, 
Dong  Pok  Tip.  The  latter  had  been  fishing  and  the  former 
had  been  playing  with  another  lad,  but  after  a  time  the 
witness  observed  them  seated  together  and  the  Chinaman  was 
teaching  the  boy  how  to  fish.  Subsequently  he  noticed  the 
boy  fishing  while  the  defendant,  who  had  his  arm  around 
the  child,  was  whispering  to  him.  This  attracted  the  par^ 
ticular  attention  of  Mr.  Bodrigues,  who  watched  the  two  from 
the  door  of  his  o£Sce.  As  he  was  thus  observing  them  the 
Chinaman  arose;  helped  the  boy  to  his  feet;  and  they  walked 
band  in  hand  along  the  wharf,  but  as  they  passed  the  office 
they  were  not  holding  hands.  The  boy  seemed  to  the  wit- 
ness to  be  going  willingly,  and  the  latter  observed  no  coercion 
of  any  sort  on  the  part  of  the  Chinaman.  A  few  minutes 
later  the  witness  followed  in  the  direction  taken  by  the  boy 
and  the  defendant.  He  found  them  near  an  oil  tank  in  some 
brush,  which  was  about  a  foot  in  height  in  the  direction  from 
which  he  was  looking,  but  high  enough  to  screen  them  from 
any  one  who  might  look  from  the  opposite  side.  They  were 
both  stooping,  the  boy,  who  faced  Bodrigues,  was  in  front 
of  the  defendant,  with  his  back  to  the  latter,  and  defendant 
had  his  hands  on  the  sides  of  the  boy's  waist.  Bodrigues  did 
not  see  the  lad's  person,  but  he  did  observe  that  the  back 
of  the  boy's  overalls  hung  down  and  that  the  Chinaman's 
trousers  were  unbuttoned  in  front.  When  they  saw  Bodri- 
gues they  quickly  changed  their  positions,  the  boy  slipping 
one  of  the  suspenders  of  his  ''bib  overalls"  over  his  shoulder 
and  the  Chinaman  fastening  the  top  button  of  his  trousers. 
When  they  were  thus  seen  by  Bodrigues  near  the  tank  the 
Chinaman  had  his  hands  on  the  boy 's  sides.  While  the  little 
fellow  was  evidently  not  a  child  of  even  ordinary  intelligence, 
the  learned  judge  of  the  superior  court  who  presided  at  the 
trial,  after  a  very  careful  examination,  permitted  him  to  be 
sworn  as  a  witness.    There  were  some  contradictions  in  his 

testimony,  but  he  declared  that  the  defendant  had  not  at^ 
014XIV.  Oft].— 10 
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tempted  to  do  anything  to  him.  He  also  eaid  that  during  all 
of  the  time  he  was  with  the  defendant  near  the  oil  tank,  they 
were  facing  each  other.  He  also  testified  that  the  defendant 
used  no  force  with  him  and  did  not  take  hold  of  him  roughly. 
According  to  his  testimony  the  Chinaman  had  made  a  dis- 
gusting proposal  with  reference  to  the  boy's  sister,  coupled 
with  a  promise  to  give  her  money,  and  had  exposed  his  person 
to  the  boy. 

Appellant's  contention  is  that  since  the  verdict  of  the  jury 
acquitted  the  defendant  of  the  higher  offense  charged  in  the 
information,  there  is  no  evidence  showing  an  intent  on  his 
part  to  commit  any  other  sort  of  assault ;  and  that  although 
very  slight  physical  force  is  sometimes  sufScient  to  uphold 
a  conviction  of  assault  where  a  higher  crime  has  been  charged, 
the  physical  violence  is  measured  by  the  outrage  to  the  vic- 
tim's  feelings  and  its  use  in  opposition  to  the  will  of  that 
person;  and  in  this  case,  the  boy  being  a  consenting  party, 
there  was  no  violence  to  his  feelings  and  therefore  no  assault. 
The  fallacy  of  this  argument  lies  in  the  failure  to  consider 
the  youth  and  the*  weak  mentality  of  the  child.  When  the 
case  was  before  the  district  court  of  appeal  that  court  sus^ 
tained  the  conviction,  and  in  the  opinion,  Mr.  Presiding  Jus- 
tice Lennon,  discussing  the  matter  of  consent,  said,  among 
other  things: 

''The  fact  that  the  defendant  was  interrupted  and  his  at- 
tempt rendered  abortive  by  the  sudden  and  unexpected  in- 
trusion of  a  third  party  did  not  make  his  conduct  any  the 
less  criminal.  (People  v.  Johnson,  131  Cal.  512,  [63  Pac. 
842].)  This  of  course  assumes  that  the  evidence  in  the  case 
shows  an  absence  of  consent  on  the  part  of  the  boy;  for  it 
must  be  conceded,  as  contended  by  counsel  for  the  defend- 
ant, that  an  assault  implies  repulsion,  or  at  least  want  of 
consent  on  the  part  of  the  person  assaulted  {People  v.  Gor- 
don, 70  Cal.  468,  [11  Pac.  762] ;  2  Bishop's  New  Criminal 
Law,  sec.  35) ;  and  if  it  could  be  fairly  said  that  the  evi- 
dence in  the  present  case  compelled  the  conclusion  that  the 
boy  knowingly  consented  to  the  commission  of  the  crime 
charged  against  the  defendant,  there  would  be  no  escape 
from  a  reversal  of  the  judgment.  We  are  of  the  opinion, 
however,  that  the  evidence  upon  the  whole  case  falls  short  of 
showing  that  the  boy  actually  and  knowingly  consented  to 
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be  the  victim  of  the  alleged  assault.  It  may  be  admitted  that 
the  evidence  shoi^s  that  the  boy  was  ignorantly  indifferent 
and  passive  in  the  hands  of  the  defendant,  even  to  the  point 
of  submission;  but  there  is  a  decided  difference  in  law  be- 
tween mere  submission  and  actual  consent.  Consent,  in  law, 
means  a  voluntary  agreement  by  a  person  in  the  possession 
and  exercise  of  eufiScient  mentality  to  make  an  intelligent 
choice,  to  do  something  proposed  by  another.  'Consent' 
differs  very  materially  from  'assent.*  The  former  implies 
some  positive  action  and  always  involves  submission.  The 
latter  means  mere  passivity  or  submission,  which  does  not 
include  consent.  {Oeddes  v.  Bowden,  19  S.  C.  1,  7;  Aull  v. 
Columbia  N.  A  L.  B.  Co.,  42  S.  C.  431,  [20  S.  E.  302] ; 
Bouvier's  Law  Diet.)  In  cases  of  the  character  under  dis- 
jcussion,  the  age  and  mentality  of  the  subject  of  an  indecent 
assault  is  important,  and  should  always  be  considered  in  de- 
termining the  presence  or  absence  of  consent.  The  mere  sub- 
mission of  a  child  of  tender  years  or  retarded  mental  de- 
velopment to  an  attempted  outrage  of  its  person  should  not, 
in  and  of  itself,  be  construed  to  be  such  consent  as  would, 
in  point  of  law,  justify  or  excuse  the  assault.  (2  Bishop's 
New  Criminal  Law,  sec.  35,  subd.  2.)  It  is  neither  unpeason- 
able  nor  unnatural  to  assume  that  such  a  child,  in  the  hands 
of  a  strong  man,  might  be  easily  overawed  into  submitting 
without  actually  consenting.  {HiU  v.  State,  37  Tex.  Cr. 
379,  [66  Am.  St.  Rep.  803,  38  S.  W.  987,  39  S.  W.  666].) 
In  the  case  at  bar  the  jury  was  properly  instructed  by  the 
trial  court  that  if  the  boy  consented  to  the  assault  complained 
of  the  defendant  should  be  found  not  guilty.  Presumably 
the  jury,  in  its  deliberations,  heeded  this  instruction,  but 
upon  weighing  the  evidence  concluded,  justly,  we  think,  that 
the  boy  victim  of  the  assault  merely  submitted  to  the  act 
attempted  by  the  defendant  without  knowing  the  nature  of 
the  act  or  realizing  the  design  of  the  defendant." 

These  views  are,  in  our  opinion,  correct  and  are  hereby 
adopted  by  this  court. 

If  the  jury  had  found  the  defendant  guilty  under  the  evi- 
dence presented  of  assault  with  intent  to  commit  the  infamous 
crime  against  nature,  we  would  have  been  compelled  to  sus- 
tain the  judgment.  The  testimony  revealed  the  fact  that 
the  defendant  had  first  secured  the  confidence  of  the  child 
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bj  giving^  him  some  instraction  in  the  art  of  fishing^;  that 
he  had  then  led  the  little  fellow  to  a  secluded  place  such  as 
would  be  selected  for  the  commission  of  the  crime  charged; 
that  he  had  then  induced  the  boy  to  take  a  position  and  he 
himself  had  assumed  an  attitude  which  clearly  indicated  his 
indecent  purpose;  that  previously  he  had  exposed  his  own 
person;  and  that  the  child's  clothing  had  been  disarranged 
in  a  manner  which  comported  with  the  theory  of  the  prose- 
cution regarding  the  defendant's  intent.  All  of  this,  coupled 
with  the  lack  of  consent  on  the  part  of  the  little  boy,  as  dis- 
cussed above,  was  sufficient  to  support  a  verdict  of  guilty 
of  assault  with  intent  to  commit  the  infamous  crime  against 
nature.  Where  the  evidence  clearly  would  support  a  verdict 
for  a  higher  offense,  the  conviction  of  a  lesser  crime  neces- 
sarily included  therein  will  not  be  set  aside.  {People  v. 
Muhlner,  115  Cal.  306,  [47  Pac.  128].)  The  only  acquittal 
in  this  case  was  of  the  major  crime  charged,  but  this,  as  the 
attorney-general  says  in  his  brief,  did  not  ''include  an  ac- 
quittal of  an  intent  to  take  indecent  liberties  or  to  practice 
other  lewd  and  lascivious  acts  or  to  commit  any  other  unlaw- 
ful act  such  as  may  constitute  an  assault."  We  conclude, 
therefore,  that  the  conviction  of  simple  assault  must  be  sus- 
tained under  the  evidence  in  this  case.  Nothing  said  by  this 
court  in  People  v.  Stovier,  142  Cal.  146,  [75  Pac.  780] ,  con- 
flicts with  the  conclusion  reached  here.  In  that  case  the 
defendant  had  been  found  not  guilty  of  thie  crime  defined 
by  section  288  of  the  Penal  Code,  but  had  been  convicted 
of  an  attempt  to  commit  said  offense.  It  was  held  that  the 
superior  court  erred  in  giving  an  instruction  after  the  juiy 
had  been  out  many  hours,  by  which  they  probably  inferred 
the  judge's  belief  that  the  defendant  should  be  convicted 
of  an  attempt  to  commit  the  crime  alleged.  This  court  also 
said:  ''Moreover,  if  the  evidence  was  not  sufficient  to  convict 
the  defendant  of  the  act  charged' — and  the  jury  so  found — 
it  is  difficult  to  see  how  it  was  sufficient  to  find  him  guilty 
of  an  attempt  to  commit  that  act.  The  child  herself  testified 
that  defendant  did  not  do  the  act  charged  in  the  informa- 
tion ;  and  if  a  certain  condition  of  her  person,  claimed  by  the 
prosecution  to  have  been  proved,  and  other  circumstantial 
evidence,  did  not  warrant  the  jury  to  find  defendant  guilty 
of  doing  the  act  charged,  it  was  not  sufficient  to  support  a 
verdict  of  guilty  of  an  attempt  to  do  that  act.    The  jury 
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eTidently  must  have  considered  the  last  instruction  as  giving 
4hem  a  wide  power  to  find  the  defendant  guilty  of  some- 
thing, under  the  general  category  of  an  atteitipt  to  do  the  act 
4sharged  in  the  information."  The  language  quoted  above 
must  be  limited  to  the  facts  of  that  case,  which,  by  the  way, 
are  not  reviewed  extensively  in  the  opinion.  It  is  not  true 
as  a  rule  of  law,  nor  did  the  court  say  in  the  Stouter  case 
that  evidence  which  is  insufficient  to  sustain  a  conviction  for 
a  crime  would  be  insufficient  to  sustain  a  conviction  for  an 
attempt  to  commit  the  crime. 

Upon  the  only  other  important  ruling  assigned  as  error  by 
appellant  we  adopt  the  opinion  of  the  district  court  of  ap- 
peal: 

''Upon  cross-examination  of  the  boy  the  district  attorney 
asked,  'What  did  the  Chinaman  do  at  that  timef  The  wit- 
ness started  his  answer  by  attempting  to  repeat  what  the 
defendant  said,  whereupon  counsel  for  defendant  inter- 
rupted with  the  objection  that  whatever  the  defendant  may 
have  said  was  not  cross-examination.  Upon  the  objection 
being  overruled  the  completed  answer  revealed  the  fact  that 
the  defendant  had  offered  two  dollars  for  an  opportunity  of 
meeting  and  'doing  something'  to  the  boy's  sister.  It  is 
now  claimed  that  this  testimony  was  hearsay,  and  that  the 
objection  made  at  the  trial  that  it  was  not  cross-examination 
should  have  been  sustained.  Obviously  what  the  defendant 
did,  including  what  he  said,  was  not  hearsay,  and  in  view  of 
the  direct  examination  it  was  clearly  cross-examination. 
Anything  that  the  defendant  may  have  said  which  was  rele- 
vant and  material  to  the  commission  of  the  offense  was 
admissible  in  evidence ;  and  as  the  trial  court  could  not  know 
and  had  no  reason  to  anticipate  the  answer  of  the  witness 
the  objection  was  properly  overruled.  Under  such  circum- 
stances the  fact  that  the  witness  narrated  a  conversation  of 
the  defendant  which  disclosed  a  statement  of  the  defendant 
prejudicial  to  him  and  irrelevant  to  the  issue  being  tried,  did 
not  make  the  ruling  erroneous.  In  such  a  contingency  the 
defendant  might  have  availed  himself  of  a  motion  to  strike 
out  the  answer,  but  not  having  done  so  he  will  not  now  be 
heard  to  complain." 

The  judgment  and  order  are  affirmed. 

Beatty,  C.  J.,  does  not  participate  in  the  foregoing  decision. 
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[8ae.  No.  1M3.    In  Bank.— November  12,  1912.] 

MARCUS  PURCELL,  Appellant,  v.  R.  M.  RICHARDSON, 

Respondent. 

Justice's  Gonmv-PLEADiNOs  ot  Bstendant — Cboss-ooicfi«aint  not 
AnTHORizEi>. — No  Buch  pleadings  as  a  cross-complaint  is  proTided  for 
among^  the  pleadings  available  to  a  defendant  in  an  aetion  in  a 
justice's  court.  Under  section  852  of  the  Code  of  Civil  Procedure, 
the  onlj  pleadings  available  to  a  defendant  are  a  demurrer  or  answer 
to  the  complaint. 

Id. — Cboss-compuont  Limited  to  Actions  in  Superiob  Ck>URT. — ^Tha 
provisions  of  section  442  of  the  Code  of  Civil  Procedure,  specifically 
providing  for  a  cross-complaint  in  actions  in  the  superior  court,  are 
not  applicable  to  actions  in  a  justice's  court.  That  code,  having 
particularly  designated  of  what  the  pleadings  in  such  court  shall 
consist  and  what  thej  shall  contain,  is  conclusive  on  the  subject. 

Id. — ^Answer  Setting  up  New  Matter  as  Counterclaim — Absence  of 
Notice  or  Trial — Void  Judgment. — ^A  pleading  of  the  defendant, 
setting  up  new  matter  by  way  of  counterclaim,  as  provided  by  sec- 
tion 855  of  that  code,  was  simply  an  answer,  which  when  filed 
raised  an  issue  of  fact  to  be  tried  under  notice  given  by  the  justice 
•to  the  respective  parties  to  the  action.  The  justice  was  without 
jurisdiction  to  enter  any  judgment  at  all  until  after  such  notice  of 
the  trial  iiad  been  given,  and,  in  the  absence  of  such  notice,  an 
attempted  judgment  entered  by  him  against  the  plaintiff  and  in 
favor  of  the  defendant,  on  the  new  matter  pleaded  as  a  counter- 
elvim,  was  void. 

APPEAL  from  an  order  of  the  Superior  Court  of  Siskiyou 
County  denying  a  petition  for  a  writ  of  mandate.  James 
P.  Lodge,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Marcus  Purcell,  in  pro,  per.,  for  Appellant. 

R.  S.  Taylor,  and  Taylor  &  Tebbe,  for  Respondent 

LORIGAN,  J. — Appellant  filed  a  petition  in  the  superior 
court  of  Siskiyou  County  for  a  writ  of  mandate  to  compel 
the  defendant  as  justice  of  the  peace  of  Lake  Township  in 
said  county  to  issue  an  execution  from  his  court  on  a  judg- 
ment entered  therein  in  favor  of  appellant  and  against  one 
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A.  A.  AtiLinson.  An  alternative  writ  was  issued  which  re- 
spondent answered,  and  on  the  hearing  an  order  was  made 
by  the  superior  court  denying  the  petition.  From  this  order 
an  appeal  was  taken  to  the  district  court  of  appeal  for  the 
third  district  which  afSrmed  the  judgment  of  the  superior 
court. 

The  matter  is  here  on  an  order  of  this  court  granting  a 
further  hearing. 

It  appears  from  the  record  that  on  July  13,  1910,  Atkin- 
son brought  suit  in  said  justice's  court  against  the  petitioner 
Puicell  to  recover  the  sum  of  nine  dollars,  the  value  of  ser- 
vices aUeged  to  have  been  rendered  the  latter  by  Atkinson 
as  a  physician.  On  Jidy  18,  1910,  Purcell  filed  a  pleading 
in  that  action  which  he  denominated  an  ''answer,  demurrer 
and  counterclaim"  wherein  he  demurred  to  the  complaint, 
denied  the  alleged  indebtedness,  and  ''by  way  of  counter- 
claim" alleged  negligence  on  the  part  of  Atkinson  in  pre- 
scribing treatment  for  him  as  his  physician  and  claimed  that 
he  had  suffered  damage  thereby  in  the  sum  of  $272.  On 
July  28,  1910,  Purcell  applied  to  said  justice  for  the  entry 
of  a  judgment  in  his  favor  under  that  portion  of  his  plead- 
ing filed  as  a  "counterclaim"  upon  the  theory  that  while  so 
denominated  it  was  in  legal  effect  a  "cross-complaint"  which 
the  plaintiff  Atkinson  having  failed  to  answer  entitled  him 
to  a  judgment  by  default  against  said  Atkinson  on  the  cross- 
complaint  The  justice  accorded  with  this  claim  on  the  part 
of  Purcell  and  entered  a  judgment  by  default  against  Atkin- 
son for  the  full  amount  of  damages  claimed — $272  and  costs. 
Subsequently,  on  August  8,  1910,  the  justice,  on  motion  of 
Atkinson  and  after  notice  to  Purcell,  set  the  aforesaid  judg- 
ment aside  and  fixed  September  15,  1910,  as  the  date  for  the 
trial  of  the  cause.  On  September  3,  1910,  Purcell  filed  a 
written  demand  upon  the  said  justice  for  the  issuance  of  an 
execution  on  the  said  judgment  so  entered  against  Atkinson. 
The  justice  refused  to  issue  it,  and  this  proceeding  in  man- 
date was  thereupon  commenced  by  Purcell  to  compel  its 
issuance. 

The  position  of  appellant  on  this  appeal  is  that  while  his 
pleading  was  denominated  a  "counterclaim,"  stiU  his  denom- 
ination of  it  as  such  is  of  no  consequence ;  that  it  is  the  facts 
set  up  in  the  pleading,  and  not  what  the  pleader  may  call  it, 
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which  determines  its  character,  and  that  so  tested,  the  facts 
set  up  therein  constitute  it  a  "cross-complaint"  and  not  a 
"counterclaim";  that  the  failure  to  answer  said  croas-com- 
pkint  in  due  time  entitled  appellant  to  the  judgment  in  his 
fairor  against  Atkinson  which  was  entered  by  the  justice; 
and  that  the  attempt  subsequently  by  the  jtkstioe  of  the  peace 
under  section  859  of  the  Code  of  Civil  Procedure  to  set 
aside  this  judgment  was  beyond  his  jurisdiction,  and  the 
order  doing  so  was  void  because  no  a£Sdavit  of  merits  had 
been  filed  as  by  the  section  it  is  provided  must  be  done.  In 
this  view  and  insisting  that  the  judgment  by  default  is  a 
valid  judgment  it  is  claimed  that  it  was  the  duty  of  the 
justice  to  have  issued  the  execution  thereon  when  demanded 
and  that  it  was  error  on  the  part  of  the  superior  court  to 
have  denied  appellant  a  writ  of  mandate  to  compel  the  jus- 
tice to  do  so. 

It  is  unnecessary  to  determine  anything  respecting  the 
order  of  the  justice  setting  aside  the  judgment.  We  deem 
this  matter  immaterial  because  we  are  satisfied  that  the  judg- 
ment by  default  itself,  entered  by  the  justice,  yid  upon  which 
appellant  relies,  was  clearly  void  as  beyond  the  jurisdiction 
of  the  justice  to  enter  it.  It  was  entered  by  him  on  the 
theory  that  the  facts  set  forth  in  that  portion  of  the  answer 
filed  by  appellant  and  which  he  denominated  a  counterclaim 
constituted  it  in  legal  effect  a  cross-complaint.  But  this 
theory  of  the  justice  was  erroneous  for  the  clear  reason  that 
there  is  no  such  pleading  as  a  cross-complaint  provided  for 
among  the  pleadings  available  to  a  defendant  in  a  justice's 
court.  The  provisions  of  the  Code  of  Civil  Procedure  rela- 
tive to  pleadings  in  those  courts  prescribe  specifically  of  what 
they  shall  consist,  and  those  available  to  a  defendant  consist 
of  a  right  to  demur  or  answer  the  complaint.  (Code  Civ. 
Proc,  sec.  852.)  As  to  the  answer,  it  is  provided  that  it 
"may  contain  a  denial  of  any  or  all  of  the  material  facts 
stated  in  the  complaint  .  .  .  and  also  a  statement  ...  of 
any  other  facts  constituting  a  defense  or  coimterclaim  upon 
which  an  action  might  be  brought  by  the  defendant  against 
the  plaintiff  or  his  assignor  in  the  justice's  court."  (Sec. 
855.)  It  is  quite  apparent  from  a  simple  reading  of  this 
last  section  that  no  such  pleading  as  a  cross-complaint  in  a 
justice's    court    is    permitted.    Appellant    has    apparently 
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•ought  to  invoke  in  aid  of  the  right  to  set  up  a  cross-complaint 
in  a  justice's  court  the  provisions  of  the  Code  of  Civil  Pro- 
eedure  which  apply  to  actions  in  the  superior  court  and 
where  the  filing  of  a  cross-complaint  is  specifically  provided 
for.  (Code  Civ.  Proc.,  sec.  442.)  But  that  section  has  no 
application  to  pleadings  in  the  justices'  courts.  While  it  is 
true  that  by  section  925  of  the  Code  of  Civil  Procedure  those 
provisions  of  that  code  which  in  their  nature  are  applicable 
to  proceedings  in  justices'  courts  are  made  applicable  thereto, 
this  section  cannot  be  extended  to  authorize  other  pleadings 
to  be  filed  therein  than  those  specifically  enumerated  as  being 
permitted  in  justices'  courts.  The  code  having  particularly 
designated  of  what  the  pleadings  in  such  court  shall  consist 
and  what  they  shall  contain,  is  conclusive  on  the  subject. 

In  this  view  the  pleading  filed  by  appellant  in  the  justice's 
oourt  amounted  simply  to  an  answer ;  the  only  pleading  which 
he  was  allowed  to  file  and  in  which,  under  section  856,  he 
was  permitted  in  addition  te  a  denial  of  the  allegations  of 
the  complaint  to  set  up  any  facts  constituting  a  defense  or 
counterclainL  As  a  matter  of  pleading  in  the  justice's  court 
the  facts  set  forth  in  the  answer  of  appellant  could  only  be 
treated  as  a  counterclaim,  and  as  such  the  plaintiff  in  that 
action  was  not  called  upon  to  file  any  answer  respecting  it. 
It  constituted  an  allegation  in  the  answer  of  new  matter 
which  was  deemed  controverted.  Under  section  880  of  the 
Code  of  Civil  Procedure  applicable  to  justices'  courts,  when 
the  answer  of  the  appellant  was  filed,  an  issue  of  fact  arose 
as  to  all  allegaitions  in  the  complaint  controverted  by  the 
answer  and  ''upon  ^ny  new  matter  in  the  answer."  Upon 
such  issue  being  made  it  was  the  duty  of  the  justice  to  fix 
a  day  for  the  trial  of  the  action  and  to  give  notice  thereof 
to  the  parties.  Proceeding,  however,  on  the  theory  that  the 
matter  set  forth  by  appellant  in  his  answer  in  the  justice's 
court  constituted  a  cross-complaint,  the  justice  entered  judg- 
ment by  default  against  Atkinson  without  any  notice  of  the 
trial  being  given.  As  pointed  out,  this  construction  of  the 
pleading  on  the  part  of  the  justice  was  erroneous.  The  plead- 
ing was  simply  an  answer  setting  up  new  matter  by  way 
of  counterclaim  under  section  855,  which  when  filed  raised 
an  issue  of  fact  to  be  tried  under  notice  given  to  the  re- 
spective parties  to  the  action.    The  justice  was  without  juris- 
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Action  to  enter  any  judgment  at  all  in  the  case  before  him 
nntil  after  such  notice  of  the  trial  had  been  given,  and  as, 
of  coarse,  no  notice  was  given  the  judgment  entered  by  him 
against  Atkinson  in  favor  of  the  appellant  was  void.  {Jones 
V.  Justice's  Court,  97  Cal.  523,  [32  Pac.  575] ;  Elder  v.  Jus- 
tice's Court,  136  Cal.  364,  [69  Pac.  1022].) 

In  this  view,  as  the  judgment  entered  by  the  justice  was 
void,  the  refusal  of  the  superior  court  to  grant  a  writ  of 
mandate  in  favor  of  petitioner  to  compel  the  issuance  of 
an  execution  thereon  was  correct  and  the  order  denying  the 
writ  is  affirmed. 

Angellotti,  J.,  Sloas,  J^  Melvin,  J.,  Shaw,  J.,  and  Hen- 
shaw,  J.,  concurred. 


[L.  A.    No.  3345.    In  Baiik.-~Noyemb6r  13,  1912.] 

PACIFIC  ELECTRIC  RAILWAY  COMPANY,  Petitioner, 
V.  EDWARD  ROLKIN  et  al.,  as  Members  of  the  State 
Board  of  Equalization  of  the  State  of  California,  Re- 
spondents. 

Taxation — ^Assessmsnt  bt  State  Boabd  of  Equalization  or  Operatitx 
Propeett  of  Bailboad — Protest  by  CItt  Assessor — ^Limttation  of 
Time  to  Make  Protest — ^Mandamus. — ^Under  the  proviiions  of  the 
act  of  1911  (Stats.  1911,  p.  53S),  anj  protest  hy  a  city  aaseasor 
against  the  taxation  bj  the  atate  board  of  equalization  of  certain 
property  of  a  railroad  company  as  operative  property  must  be 
filed  within  thirty  days  after  his  receipt  of  the  company's  report, 
which  that  act  requires  to  be  served  on  him.  Such  requirement  is 
jurisdictional,  and  a  protest  filed  later  has  no  effect,  and  does  not 
require  the  state  board  to  revise  or  alter  its  action  in  placing  such 
property  on  the  assessment-roll  as  operative  property,  or  to  dispose 
of  the  protest  in  any  way.  Its  failure  to  make  any  order  disposing 
of  a  belated  protest  is  not  a  breach  of  duty,  and  mandamus  will 
not  lie  to  compel  the  entry  of  such  order. 

APPLICATION  for  a  Writ  of  Mandate,  instituted  by  the 
petitioner,  a  corporation  organized  under  the  laws  of  the 
state  of  California  and  engaged  in  maintaining  and  operat- 
ing an  electric  railroad  system  within  the  city  of  Los  An- 
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geles  and  between  that  city  and  other  cities  in  the  state  of 
California,  against  the  state  board  of  equalization,  directing 
that  board  to  make  and  enter  an  order  in  the  minutes  of 
the  board  to  the  effect  that  certain  articles  of  personal  prop- 
erty,  that  had  been  assessed  on  the  assessment-roll  of  the 
city  of  Los  Angeles  for  the  fiscal  year  1912,  as  nonoperative 
property,  was  operative  property  of  said  railroad.  The  peti- 
tioner had,  on  the day  of  March,  1912,  filed  with  the 

eity  assessor  of  the  city  of  Los  Angeles,  a  duplicate  of  its 
report  covering  the  property  in  question,  and  describing  the 
same  as  operative  property.  On  May  7,  1912,  the  city  as- 
sessor of  the  city  of  Los  Angeles,  filed  a  protest  with  the 
state  board  of  equalization  against  the  inclusion  of  such 
property  in  that  board's  assessment  of  the  operative  prop- 
erty of  the  petitioner.  On  May  19,  1912,  the  property  in 
question,  together  with  other  operative  property  of  the  peti- 
tioner, was  assessed  by  the  state  board  of  equalization  and 
was  placed  by  it  upon  the  roll  of  operative  property  for  tax* 
ation  for  state  purposes.  The  further  facts  are  stated  in  the 
opinion  of  the  court. 

J.  W.  McKinley,  and  A.  W.  Ashbum,  Jr.,  for  Petitioner. 

II.  S.  Webb,  Attorney-General,  Raymond  Benjamin,  Chief 
Deputy  Attorney-General,  John  W.  Shenk,  City  Attorney  of 
Los  Angeles,  and  Myron  Westover,  Deputy  City  Attorney, 
for  Respondents. 

THE  COURT.— The  city  assessor  of  Los  Angeles  did  not 
file  any  protest  against  the  taxation  of  the  property  in  ques- 
tion as  operative  property  of  the  Pacific  Electric  Railway 
Company  until  more  than  thirty  days  after  he  had  received 
the  copy  of  the  company's  report  which  the  law  requires  to 
be  served  upon  him.  The  provision  of  the  statute  (Stats. 
1911,  p.  538)  that  such  protest  shall  be  filed  within  thirty 
days  thereafter  is  jurisdictional.  A  protest  filed  later  has 
no  effect,  and  does  not  require  the  state  board  to  revise  or 
alter  its  action  in  placing  such  property  on  the  roll  as  oper- 
ative property,  or  to  dispose  of  the  protest  in  any  way.  Its 
failure  to  make  any  order  disposing  of  the  protest  is,  there- 
fore, not  a  breach  of  duty  and  mandamtu  will  not  lie  to  com- 
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pel  the  entry  of  such  order.  Its  act  placing  sach  property 
on  the  roll  as  operative  property  is  as  valid  as  if  the  belated 
protest  had  not  been  filed. 

For  these  reasons  the  application  for  a  writ  of  mandate  is 
denied. 

Rehearing  denied. 


[L.  A.  No.  S972.    Department  One. — ^November  14,  1912.] 

POSTAL  TELEGRAPH-CABLE  COMPANY  (a  Corpora- 
tion),  Respondent,  v.  CITY  OP  LOS  ANGELES  (a 
Municipal  Corporation),  Appellant. 

Taxation — ^Dxscbiftiom  of  pROPsaTY — Statb  I^kchisx  or  TBiUaAPB 
CoMFANT. — An  •isessment  upon  propertj  described  as  the  "f raneliiie 
ef  the  Postal  Tele^nph-Quble  Gbmpanj  in  the  citj  of  Lm  Anfeles," 
is  to  be  deemed  to  refer  solelj  to  its  state  franchise  im  the  streets  of 
that  city,  and  not  to  its  federal  nontaxable  franchise  under  the  act  of 
Confess  of  July  24,  1866,  and  it  a  sufficient  description  of  the 
state  franchise. 

Id. — ^FsDEa^L  FftANCHisi  of  Txligbafh  Company — Right  of  Oooofanct 

OF  PUBUC  HianWAYS — ^ASSESSABIUTY  OF  STATE  FSANOBISB— ^FTUB 

OF  FsANCHiSK. — ^The  franchise  granted  by  the  act  ef  Gonfress  of 
July  24,  1S66,  dees  not  give  a  telegraph  company  an  unencum'bered 
right  to  occupy  the  highways  of  the  state  by  its  poles  and  wires. 
Such  right  is  subject  to  charges  which  may  be  imposed  by  the  state 
for  such  occupancy  and  use  of  its  public  ways;  and  if  the  state 
grants  the  right  to  such  company  to  use  such  part  of  the  highways 
without  compensation,  such  right  is  a  privilege  which  la  nothing 
more  nor  less  than  a  franchise  in  such  highways,  having  a  local 
giiui  and  assessable  in  each  city  or  county  in  which  such,  highways 
are  situated. 

Xd.—Offeb  by  State  in  Section  636  of  Civni  Oodb — Aoobptanoe  by 
Teleoeaph  Company. — Section  536  of  the  Civil  Ged«  constitutes  a 
continuing  offer  by  the  state  to  all  telegraph  companies  of  the  right 
to  use  without  compensation  such  portions  of  the  streets  of  any  city 
as  may  be  necessary  or  convenient  for  the  operation  of  their  lines, 
and  when  such  company  accepts  this  offer  by  placing  and  maintain- 
ing its  poles  and  wires  in,  along,  and  over  said  streets,  it  thereby 
acquires  from  the  state  a  right  in  the  part  of  the  streets  so  azelu- 
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nrelj  o«eapied,  whieh  right  ii  a  taxable  f ranehiBa,  aad  diitinet  and 
■epaimte  from  the  federal  franehiee. 

b. — "PUUSItSQ — AVBEMIM7  SHOWING  AOOVTANCI  OF  StATB  TBASOElOi — 

Ebbonious  Lxoal  Gokolusions. — An  ayermexit  in  a  complaint  bj  a 
telegraph  eompany  of  the  phjsieal  fact  that  it  is  and  haa  been 
siaintaining  and  operating  its  lines  ef  telegraph  through  and  over 
tha  public  highwajB  of  a  munieipalitj  eetablisheSy  as  a  matter  of 
law  aad  ef  fact,  the  proposition  that  it  has  accepted  and  owns 
the  state  franchise  for  that  purpose  which  was  offered  it  hy  section 
5SC  of  the  Civil  Code.  Additional  averments  that  it  was  so  doing 
solelj  bj  virtue  of  its  federal  franchise  and  that  it  has  no  franchise 
from  the  state,  are  merely  erroneous  conclusions  of  law. 

I». — TisDUiQ  That  Aixbgatioms  of  Fact  asb  Tbub— Lioal  Comolu- 
8I0M8  MOT  FocND. — ^A  finding  that  the  allegations  of  fact  in  a  com- 
plaint are  true,  is  not  a  finding  that  anj  conclusions  of  law  therein 
are  tme. 

APPEAL  from  a  judgment  of  the  Saperior  Court  of  Los 
Angdes  County.    Charles  Monroe,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court. 

John  W.  Shenk,  City  Attorney  of  Los  Angeles,  E.  R. 
Young,  Assistant  City  Attorney,  and  Myron  Westover,  Dep- 
uty City  Attorney,  for  Appellant. 

Hunsaker  &  Britt,  for  Respondent. 

SHAW,  J. — The  object  of  this  action  was  to  recover  the 
sum  of  $625  paid  by  plaintiff,  under  duress,  in  discharge  of 
city  taxes  of  1907,  alleged  to  have  been  illegally  assessed 
against  the  defendant  upon  certain  of  its  property  which, 
it  is  claimed,  was  not  subject  to  taxation  by  said  city.  The 
validity  of  the  plaintiff's  claim  depends  on  the  question 
whether  or  not  the  property  was  thus  subject  to  taxation. 
The  defendant  appeals  upon  the  judgment-roll  alone. 

The  assessment  shows  that  it  was  made  upon  property  of 
the  defendant  described  as  ''franchise  of  the  Postal  Tele- 
graph-Cable Company  in  the  city  of  Los  Angeles."  Re- 
spondent claims  that  it  has  no  franchise  within  the  city  of 
Los  Angeles,  except  a  federal  franchise  under  the  act  of 
Congress  of  July  24,  1866,  to  operate  and  maintain  telegraph 
lines  over  the  military  and  post  roads  of  the  United  States. 


158  Postal  Telegkaph-Cablb  Co.  v.  Los  Angeles.    [164  Cal. 

It  is  conceded  by  the  city  that  the  streets  of  Los  Angeles 
are  military  and  post  roads  of  the  United  States,  that  the 
plaintiff  has  a  franchise  from  the  United  States  under  said 
act  to  operate  telegraph  lines  thereon,  and  that  said  franchise 
is  not  taxable  for  local,  state,  or  municipal  purposes.  The 
position  of  the  counsel  for  the  city  is  that  the  plaintiff,  in 
addition  to  its  federal  franchise,  owns  and  is  in  the  use  of 
a  franchise  from  the  state  of  California  to  operate  its  tele- 
graph lines  over  said  streets,  and  that  it  is  this  state  fran- 
chise, and  not  the  federal  franchise,  which  is  described  in 
said  assessment. 

If,  under  the  facts  as  found  by  the  court,  plaintiff  owns 
a  state  franchise  in  said  streets,  then,  under  the  decisions 
of  this  court  in  Western  U.  T,  Co.  v.  Los  Angeles  Co.,  160 
Cal.  124,  [116  Pac.  564],  and  Postal  T.  C.  Co.  v.  Los  Angeles 
Co.,  160  Cal.  129,  [116  Pac.  566],  the  description  given  in 
said  assessment  is  to  be  deemed  to  refer  to  that  franchise 
alone  and  not  to  the  federal  nontaxable  franchise,  and  it  is 
a  sufficient  description  of  the  state  franchise.  The  descrip- 
tions held  sufficient  in  those  cases  were  in  the  words:  ''right 
to  occupy  the  streets  of  the  city  of  Los  Angeles."  It  was 
held  that  it  would  not  be  assumed,  from  the  face  of  the 
description,  that  the  assessor  thereby  intended  to  describe 
the  nontaxable  federal  franchise,  but,  on  the  contrary,  that 
he  intended  to  refer  only  to  the  state  franchise  which  he  had 
the  power  to  assess.  A  **  right  to  occupy  the  streets"  is  a 
franchise.  There  is  no  material  difference  between  the  lan- 
guage of  the  descriptions  in  those  cases  and  that  in  the 
case  at  bar,  and  the  same  reasoning  applies. 

The  finding  is  that  ''the  allegations  of  fact  contained  in 
plaintiff's  complaint  are  true."  It  is  contended  that  these 
allegations  of  the  complaint  show  that  the  plaintiff  did  not 
own  any  state  franchise,  but  was  operating  its  lines  in  the 
city  solely  under  its  federal  franchise.  This  claim  is  not 
supported  by  the  allegations  of  fact  referred  to.  After  de- 
scribing the  federal  franchise,  the  complaint  alleges  that 
"under  and  by  virtue  of  such  federal  franchise,  and  not 
otherwise,  plaintiff  has  been  for  many  years  last  past,  was 
on  the  first  Monday  of  March,  1907,  and  still  is,  constructing 
and  maintaining  and  operating  lines  of  telegraph  through 
and  over  the  public  roads  and  highways  of  the  city  of  Los 
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Angeles/'  that  all  said  lines  in  said  city  are  maintained 
and  operated  only  through  and  over  public  highways  which 
have  been  declared  post  roads  by  act  of  Congress,  and  that 
'' plaintiff  has  not  now,  and  never  had,  any  franchise  of  any 
kind  or  description  for  any  purpose  whatever  from  the  state 
of  California,"  or  from  any  political  or  municipal  incorpora- 
tion thereof.  The  controlling  fact  here  averred  is  that  the 
plaintiff  is,  and  was  at  the  time  of  the  assessment,  maintain- 
ing and  operating  its  telegraph  lines  through  and  over  the 
streets  of  Los  Angeles.  It  is  now  the  settled  law  of  this 
state  that  the  franchise  granted,  by  the  act  of  Congress  afore- 
said does  not  give  the  Telegraph  Company  an  unencumbered 
right  to  occupy  the  highways  of  a  state  by  its  poles  and 
wires,  but  that  the  right  is  subject  to  charges  which  may 
be  imposed  by  the  state  for  such  occupancy  and  use  of  its 
public  ways,  and  that  if  the  state  grants  the  right  to  such 
company  to  use  such  part  of  the  highways  without  compen- 
sation, such  right  is  a  privilege  which  is  nothing  more  nor 
less  than  a  franchise  in  such  highways,  a  franchise  having 
a  local  situs  and  assessable  in  each  city  or  county  in  which 
such  highways  are  situated.  (Western  U.  T.  Co.  v.  Hop- 
kins, 160  Cal.  106,  [116  Pac.  557] ;  Western  U.  T.  Co.  v. 
Los  Angeles  Co,,  160  Cal.  124,  [116  Pac.  564] ;  Postal  T.  Co. 
V.  Los  Angeles,  160  Cal.  129,  [116  Pac.  566].) 

It  is  also  settled  by  these  cases  that  section  536  of  the 
Civil  Code  constitutes  a  continuing  offer  by  the  state  to  all 
telegraph  companies  of  the  right  to  use  without  compensa- 
tion such  portions  of  the  streets  of  any  city  as  may  be  neces- 
sary or  convenient  for  the  operation  of  its  lines,  that  when 
such  company  accepts  this  offer  by  placing  and  maintaining 
its  poles  and  wires  in,  along,  and  over  said  streets,  it  thereby 
acquires  from  the  state  a  right  in  the  parts  of  the  streets 
so  occupied,  which  right  is  a  taxable  franchise,  and  distinct 
and  separate  from  the  federal  franchise.  The  parts  of  the 
streets  so  taken  are  in  the  exclusive  occupancy  of  the  com- 
pany. The  state  and  the  public  are  excluded  therefrom  and 
cease  to  use  such  portions  for  ordinary  highway  purposes. 
The  company  which  erects  its  poles  and  wires  in  the  streets 
of  a  city  in  this  manner,  by  permission  of  the  state  so  given, 
cannot  lawfully  claim  or  maintain  that  it  does  this  solely 
under  and  by  virtue  of  the  federal  franchise,  or  that  it  has 
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no  franchise  from  the  state.  The  statement  by  the  plaintiff 
of  the  physical  fact  that  it  is  and  has  been  maintaining 
and  operating  its  lines  of  telegraph  through  and  over  the 
public  highways  of  the  city  of  Los  Angeles  establishes, 
as  a  matter  of  law  and  of  fact,  the  proposition  that  it  has 
accepted  and  owns  the  state  franchise  for  that  purpose  which 
was  offered  to  it  by  section  536.  The  state  cannot  deny  that 
this  right  is  vested  in  the  company,  nor  can  the  company 
dispute  it  while  admitting  and  averring  that  it  is  using  the 
streets  as  a  place  for  its  poles  and  wires.  The  additional 
averments  of  the  complaint  that  the  plaintiff  does  this  solely 
by  virtue  of  the  federal  franchise  and  that  it  has  no  franchise 
from  the  state,  are  nothing  more  than  conclusions,  and  in 
view  of  the  other  facts  stated  they  are  mere  erroneous  con- 
clusions of  law.  The  finding  that  the  allegations  of  fact  in 
the  complaint  are  true,  is  not  a  finding  that  any  conclusions 
of  law  therein  are  true,  much  less  that  these  unfounded  eon- 
elusions  are  true.  It  follows  that  the  tax  was  lawfully  as- 
sessed upon  property  lawfully  taxable  and  that  plaintiff  had 
no  right  to  demand  reimbursement* 
The  judgment  is  reversed. 

Angellotti,  J.,  and  Sloss,  J.,  concurred. 

Hearing  in  Bank  denied. 


[S.  P.  No.  5883.    Department  One.— November  15,  1912.] 

RALPH    W.  HART,    Respondent,    v.    C.    F.    BUCKLEY, 

Appellant. 

Employment  of  AEcmTBcr — ^Dismissal  Without  Gauss — ^Ekti««  Con- 
tract— Action  fob  Services  on  Quantum  Meruit. — ^An  architect 
employed  to  prepare  the  plans  and  specifications  and  to  superintend 
the  construction  of  an  entire  building,  under  a  contract  whereby  he 
was  to  be  paid  a  certain  percentage  of  its  oost,  upon  being  dis- 
charged, without  cause,  bj  his  employer  during  the  term  of  his 
employment,  may  maintain  an  action  upon  the  quantum  mifrwit  for 
the  value  of  the  services  performed* 
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JXK — ^DlSCHABGB  OT  EmFLOTSB  DUBINO  TbEM  OT  EMPLOTHXlfT— BSSCIS- 

8I0N  or  CoNT&AOT. — It  is  a  feneral  rule  that  where  an  emplojee  iB, 
without  eause,  discharged  bj  his  employer  daring  the  term  of  his 
empIoTment,  he  may  regard  the  contract  as  rescinded  and  sue  upon 
a  quantum  meruit  and  recover  the  reasonable  value  of  his  services, 
as  if  the  contract  of  employment  had  never  been  made. 

lb. — ^Damaob  BBsui/nN0  from  Nigligenok  or  Abchitbctp— Gounti** 
cZiAiM — ^Instructions. — In  such  action  by  the  architect,  the  employer 
is  entitled,  in  support  of  a  counterclaim  pleaded  in  his  answer,  to 
have  the  jury  instructed  that  if  they  should  find  that  the  contractor 
for  the  building  carelessly  did  certain  work  in  an  unworkmanlike 
manner  and  not  in  conformity  with  the  specifications,  and  that 
plaintiff  carelessly  failed  to  properly  inspect  or  test  the  work  and 
carelessly  certified  that  it  was  done  properly  and  as  specified,  and 
that  this  negligence  of  the  plaintiff  caused  damage  to  defendant, 
the  damage  should  be  deducted  from  the  value  of  the  plaintiff's 


IDw — EviDiMOB — ^Faii;ubi  or  Abchiteot  to  Insfbct  Work. — -Where  the 
evidence  tended  to  show  that  the  work  had  not  been  properly  done, 
and  that  the  plaintiff  had  certified  to  its  conformity  to  the  contract, 
the  refusal  to  give  such  instruction  was  not  justified  merely  because 
there  was  no  direct  evidence  tending  to  show  that  the  plaintiff  had 
failed  to  inspect  or  test  the  work,  or  that  he  was  negligent  in  his 
inspection  or  test.  It  was  his  duty  to  inspect  and  test  it  and  to  use 
due  care  and  skill  therein,  and  the  jury  might  infer  from  the  other 
facts  in  evidence  either  that  he  did  not  inspect  it  at  all  or  that  he 
was  negligent  in  so  doing. 

Id. — Rktusal  or  Instruction  not  HariOjISS  Error. — The  refusal  to 
give  such  instruction  was  not  rendered  harmless  by  the  giving  of 
an  instruction  that  "the  mere  fact  that  some  of  the  work  was  negli- 
gently done  does  not  defeat  the  plaintiff's  right  to  compensation. 
He  is  still  entitled  to  compensation  for  the  reasonable  value  of  his 
services,  and  in  determining  such  reasonable  value  of  his  services 
yon  may  take  into  consideration  the  actual  amount  of  damage  (if 
any)  which  defendant  has  proved  that  he  has  suffered  by  reason  of 
such  negligence.'^ 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  refusing  a  new  triaL  Oeorge 
H.  Buck,  Judge,  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Sullivan  &  Sullivan,  and  Theo.  J.  Boche,  for  Appellant. 

De  Laveaga  &  Magee,  and  Frank  L.  Owen,  for  Bespondent. 

CLXIV.  Oal.— 11 
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SHAW,  J. — ^Def endant  appeals  from  an  order  denying^  his 
motion  for  a  new  trial. 

The  complaint  is  in  two  counts,  each  upon  a  distinct  claim 
for  money  due,  aggregating  $2,706.80.  The  first  count  al- 
leges that,  between  February  1  and  August  30,  1907,  plain- 
tiff performed  services  as  architect  for  the  defendant,  at  his 
request,  in  making  plans  and  specifications  and  in  superin- 
tending the  erection  of  a  building  on  Market  Street  in  San 
Francisco,  which  services  were  reasonably  worth  $1,506.80, 
for  which  sum  defendant  is  indebted  to  him,  and  the  same 
is  wholly  unpaid.  The  second  count  alleges  that  on  Febru- 
ary 2,  1907,  defendant  employed  plaintiff  as  an  architect 
to  draw  plans  and  specifications  for  a  building  to  be  erected 
by  defendant  on  Larkin  Street  and  to  superintend  the  erec- 
tion thereof,  and  agreed  to  pay  plaintiff  therefor  a  sum 
equal  to  five  per  centum  on  the  cost  of  the  building;  that 
plaintiff  began  the  performance  of  said  services,  and  that 
while  he  was  diligently  engaged  therein,  the  defendant, 
without  cause  or  excuse,  terminated  his  employment  and  re- 
fused to  allow  him  to  continue  therein,  although  he  was  ready 
and  willing  to  do  so,  whereby  he  was  damaged  in  the  sum  of 
one  thousand  two  hundred  dollars,  which  remains  wholly  un- 
paid. 

The  answer  to  the  first  count  denies  that  any  service  in 
superintending  the  building  mentioned  was  performed  except 
in  the  excavation  of  the  basement  and  the  erection  of  the 
concrete  work,  and  it  denies  that  the  service  w,sa  of  any 
value.  It  further  alleges  that  the  plaintiff  was  negligent  in 
the  performance  of  said  services,  and  that  because  of  said 
neglect  of  the  plaintiff  the  defendant,  on  August  30,  1907, 
discharged  him.  The  answer  to  the  second  count  denies  the 
making  of  the  agreement  alleged,  the  performance  of  any 
services  thereunder,  the  wrongful  discharge,  and  the  dam- 
ages. By  the  way  of  set-off  to  both  counts,  it  is  alleged 
that  plaintiff  was  employed  by  defendant  to  draw  the  plans 
and  specifications  for  the  said  building  on  Market  Street 
and  to  superintend  the  erection  thereof,  and  that  he  under- 
took to  use  due  care  and  skill  therein,  that  the  work  was 
carelessly  done  by  the  contractor  **in  an  unworkmanlike 
manner,  and  not  in  conformity  with  said  specifications,"  that 
the  plaintiff  negligently  ** failed  to  properly  inspect  or  test 
said  work,"  and  negligently  issued  certificates  as  architect 
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that  said  work  was  properly  done,  and  that  $4,279.59  was  due 
the  eontractor  therefor,  and  thereby  caused  the  defendant 
to  accept  said  work  and  pay  said  sum,  and  that  the  said 
work  was  not  worth  more  than  one  thousand  fire  hundred 
dollars. 

There  was  a  jury  trial  and  a  verdict  was  returned  for 
the  plaintiff  in  the  sum  of  one  thousand  five  hundred  dollars. 
The  defendant  claims  that  the  court  erred  in  certain  rulings 
admitting  evidence  offered  by  the  plaintiff  and  in  refusing 
certain  instructions  requested  by  the  defendant. 

The  Laikin  Street  building  was  not  erected.  The  plain- 
tiff's services  in  relation  to  it  consisted  only  of  the  prep- 
aration of  the  plans  and  specifications.  The  main  contro- 
versy was  over  the  services  upon-  the  Market  Street  building. 
The  plaintiff  prepared  the  plans  and  specifications  for  the 
entire  structure,  let  the  contract  for  the  basement  excavation 
and  for  the  concrete  foundation  walls  and  superintended  the 
erection  of  said  walls.  He  was  discharged  by  the  defend- 
ant when  the  foundation  was  completed. 

It  was  not  error  to  allow  testimony  as  to  the  reasonable 
value  of  the  services  performed  by  the  plaintiff  upon  the 
Market  Street  building.  The  complaint  with  respect  to  that 
building  was  in  the  form  of  a  common  count  upon  the  quaiv- 
turn  meruit  for  the  value  of  the  services  performed.  There 
was  evidence  that  defendant  had  agreed  to  employ  the  plain- 
tiff as  architect  thereon  for  the  construction  of  the  entire 
building  and  to  pay  him  as  compensation  five  per  cent  of  the 
cost  thereof,  and  that  the  premature  discharge  was  without 
good  cause.  ''It  is  the  general  rule  that  where  an  employee 
is,  without  cause,  discharged  by  his  employer  during  the  term 
of  his  employment,  he  may  regard  the  contract  as  rescinded 
and  sue  upon  a  quantum  meruit  and  recover  the  reasonable 
value  of  his  services,  as  if  the  special  contract  of  employment 
had  never  been  made."  {Brown  v.  Crown  0.  M,  Co,,  150 
Cal.  384,  [89  Pac.  86],  and  cases  cited.)  The  evidence  was 
therefore  relevant  to  the  issue,  and  there  was  no  variance 
between  this  proof  and  the  allegations. 

The  defendant  asked  an  instruction  to  the  effect  that  if  the 
jury  should  find  that  the  contractor  for  the  foundation  care- 
lessly did  the  work  in  an  unworkmanlike  manner  and  not  in 
conformity  with  the  specifications,  and  that  plaintiff  care- 
lessly failed  to  properly  inspect  or  test  the  work  and  care- 
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lessly  certified  that  the  work  was  done  properly  and  as  speci- 
fied, and  that  this  negligence  of  the  plaintiff  caused  damage 
to  defendant,  the  damage  should  be  deducted  from  the  value 
of  the  plaintiff's  services.  This  instruction  was  refused. 
There  was  no  demurrer  to  the  counterclaim  on  the  ground 
of  uncertainty,  and  evidence  was  given  in  support  of  it  with- 
out objection.  It  appears  to  have  been  treated  as  sufficient 
in  that  respect.  The  record  recites  that  evidence  was  given 
tending  to  show  that  the  walls  of  the  foundation  were  not, 
nor  were  any  of  them,  constructed  by  the  contractor  in  a 
workmanlike  manner  nor  in  accordance  with  the  contract, 
that  they  were  insufficient  to  sustain  any  four  story  build- 
ing, that  pieces  of  the  concrete  in  them  could  easily  be  broken 
off  and  would  easily  crumble  in  one's  hands,  and  that  the 
value  of  the  work  so  done  by  the  contractor  did  not  exceed 
fifteen  hundred  dollars.  It  also  appeared  that  plaintiff  had 
issued  certificates  stating  that  the  work  was  completed  accord- 
ing to  the  contract,  and  that  the  defendant  had  thereon  paid 
the  contractor  the  full  contract  price  therefor. 

The  instruction  should  have  been  given.  It  contains  a 
correct  statement  of  the  law,  and  it  was  applicable  to  the  case 
as  presented  by  the  pleadings  and  the  evidence  above  re- 
cited. It  is  true  that  in  the  recital  referred  to  there  is  no 
express  statement  that  there  was  any  evidence  tending  to 
show  that  the  plaintiff  failed  to  inspect  or  test  the  work,  or 
that  he  was  negligent  in  his  inspection  or  test.  But  it  was 
his  duty  to  inspect  and  test  it  and  use  due  care  and  skill 
thereon.  If  no  part  of  it  was  done  in  conformity  with  the 
contract,  and  he  certified  that  it  was  all  done  in  accordance 
therewith,  the  jury  might  reasonably  infer  either  that  he  did 
not  inspect  it  at  all  or  that  he  was  negligent  in  so  doing. 

The  recital,  of  course,  implies  that  the  evidence  tending 
to  show  the  facts  stated  was  substantial  in  character  and 
sufficient  to  warrant  the  jury  in  finding  that  said  facts  existed. 
Consequently  we  cannot  consider  the  error  as  a  trivial  one. 
The  introduction  of  contradictory  evidence  would  merely 
raise  a  question  of  fact  to  be  submitted  to  the  jury.  It 
would  not  authorize  the  court  to  refuse  the  instruction. 

The  plaintiff  claims  that  the  refusal  of  this  instruction  was 
rendered  harmless  by  an  instruction  given  directing  the  jury 
that  ''the  mere  fact  that  some  of  the  work  was  negligently 
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done  does  not  defeat  the  plaintiff's  right  to  compensation. 
He  is  Btill  entitled  to  compensation  for  the  reasonable  value 
of  his  services,  and  in  determining  such  reasonable  value  of 
his   services    you  may  take  into  consideration    the    actual 
amount  of  damages  (if  any)  which  defendant  has  proved  that 
he  has  suffered  by  reason  of  such  negligence."    This  in- 
struction does  not  properly  cover  the  point.    The  amount  of 
damage  caused  by  plaintiff's  negligence  is  not  directly  rele- 
vant to  the  value  of  the  services  performed  by  him.    It  might 
have  some  bearing  on  the  character  of  the  service  and  in 
that  way  relate  to  the  question  of  value.    The  jury  may  have 
understood  the  instruction  to  mean  that  they  might  con- 
sider the  damage  in  this  light,  not  for  the  purpose  of  deduct- 
ing it  from  the  value  of  the  services  proved,  but  to  show  that 
the  services  were  poor  in  character,  and  that  because  of  that 
fact  they  might  reduce  the  estimate  of  the  value  of  the  plain- 
tiff's services.    This  is  not  the  same  process  as  that  of  finding 
the  true  value  of  the  services  and  the  true  amount  of  damage 
and  deducting  one  from  the  other,  which  was  the  proposition 
contained  in  the  instruction  refused.    The  defendant  was  en- 
titled to  have  it  given  as  asked.  * 
The  order  is  reversed. 

SlosSy  J.y  and  Angellotti,  J.,  concurred* 


[Sae.  No.  1875.    In  Bank.— November  15,  1912.] 

J.  R.  FRASEB,  Respondent,  v.  G.  M.  SHELDON,  and 
THE  OARQUINEZ  TRANSPORTATION  COMPANY 
(a  Corporation),  Appellants. 

Appeal — Okder  Denying  Nonsuit. — ^An  order  denying  a  motion  for  a 
Bonsoit  is  not  an  appealable  order  bnt  may  be  reviewed  on  an 
appeal  from  the  judgment. 

IBj— Appeal  pbom  Judgment  by  New  Methoi>— Time  pob  Taking— 
Failubb  to  Beets  Notice  of  Entbt  or  Judgment. — An  appeal  from 
a  judgment  perfected  under  the  proTisions  of  section  941b  of  the 
Code  of  GiTil  Procedure  is  dulj  taken,  when  the  notice  of  appeal 
was  filed  within  six  months  after  the  date  of  entry  of  the  judgment, 
but  not  within  sixty  days  after  said  date,  if  no  notice  of  the  entry 
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of  the  judgment  had  been  seired  on  the  appellants  more  than  nxty 
days  prior  to  the  filing  of  the  notice  of  appeal.  If  the  record  on 
appeal  does  not  show  that  anj  notice  of  entry  of  judgment  was 
served  on  the  appellants,  it  must  be  assumed,  in  the  absence  of  m 
showing  to  the  contrary,  that  no  such  notice  was  served. 

Id. — ^Bevixw  or  Evidence. — Upon  an  appeal  so  perfected  any  question 
may  be  reviewed,  including  the  claim  that  the  evidence  does  not 
sustain  the  findings,  which  could  be  reviewed  upon  an  appeal  taken 
pursuant  to  the  provisions  of  section  930  of  the  Ck>de  of  Ciyil  Pro- 
cedure, within  sixty  days  of  the  rendition  of  the  judgment. 

Id. — BnJL  or  Sals  Givzk  as  Secubitt — ^Agbbement  to  Bessll— Title 
Does  not  Pass. — A  bill  of  sale  of  personal  property  executed  for 
the  purpose  of  securing  an  indebtedness  due  the  apparent  purchaser, 
with  an  agreement  by  the  latter  to  resell  the  property  to  the  appar- 
ent seller  upon  being  paid  the  indebtedness,  does  not  operate  as  a 
transfer  of  the  title  to  the  property. 

Id. — ^Action  roB,  Possession  o»  Personal  Propeety — ^Findino  not  Sus- 
tained BT  Evidence. — In  an  action  to  recover  the  possession  of 
certain  personal  property,  a  finding  that  the  plaintiff  was  the  owner 
and  entitled  to  the  exclusive  possession  of  the  property  involved, 
under  a  bill  of  sale  and  contracts  with  its  prior  owners,  is  held  not 
to  be  supported  by  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Solano  County.    A.  J.  Buckles,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  W.  Hutton,  for  Appellants. 

George  Clark,  and  T.  T.  C.  Gregory,  for  Respondent. 

THE  COURT.— The  complaint  was  filed  on  April  22,  1909, 
and  the  action  is  to  recover  possession  of  the  value  of  certain 
personal  property  which  plaintiff  alleges  in  his  complaint 
that  he  'Ms  the  owner  of  and  entitled  to  the  immediate  and 
exclusive  possession  of," — namely:  "One  twin  screw  boat 
called  the  Skimmer,  formerly  named  the  Fruitvale,  including 
the  pair  of  new  Clifton  engines  upon  said  boat,"  and  other 
described  articles  constituting  her  equipment;  also  two  old 
barges  and  their  equipment  which,  it  is  alleged,  "lay  on  Sep- 
tember 16,  1907,  on  the  mud  flat  just  below  Benicia,  Cali- 
fornia, at  the  old  Delaney's  Ways  and  Ship  Yards";  also 
"one  barge  known  as  R.  T.  &  C.  Co.  No.  1,  including  the 
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engine  centrifugal  pump  used  in  or  connected  therewith/' 
said  scow  being  on  September  16,  1907,  ''anchored  at 
Benicia.''  It  is  also  alleged  that,  at  the  time  of  filing  the 
complaint,  all  said  property  was  in  the  possession  of  de- 
fendants and  wrongfully  withheld  from  plaintiff,  and  that 
"the  foregoing  description  is  as  accurate  as  plaintiff  can 
give.''  A  general  demurrer  to  the  complaint  was  overruled, 
as  was  also  a  demurrer  that  several  causes  of  action  had 
been  improperly  united. 

Defendants  answered  by  general  denials  of  the  averments 
of  the  complaint  and  also  claiming  ownership  and  right  of 
possession  in  themselves  then  and  at  all  times  n^entioned  in 
the  complaint.  The  cause  was  tried  by  the  court  and  it  made 
findings:  1.  That  the  defendant  company  was  a  duly  organ- 
ized corporation ;  2.  That  at  the  commencement  of  the  action 
plaintiff  ''was  and  he  ever  since  has  been  the  owner  of  and 
entitled  to  the  immediate  and  exclusive  possession  of  all  the 
personal  property  mentioned  in  the  complaint";  3.  That  at 
the  commencement  of  the  action  all  said  property  "was  in 
the  possession  of  defendants"  without  right  and  was  being 
wrongfully  detained;  4.  That  prior  to  the  trial  of  the  action 
the  possession  of  all  said  property,  except  the  barge  described 
as  B.  T.  &  C.  Co.  and  its  equipment  had  been  delivered  to 
plaintiff  by  the  sheriff,  and  plaintiff  retained  such  possession 
''under  proceedings  duly  and  regularly  had  for  that  pur- 
pose in  this  cause";  5.  That  the  delivery  of  possession  of  the 
said  barge  last  above  particularly  referred  to  and  its  equip- 
ment had  not  been  made  and  was  being  withheld  from  plain- 
tiff, and  that  the  value  of  said  property  so  withheld  was  five 
hundred  dollars.  As  conclusion  of  law  the  court  found  that 
"plaintiff  is  entitled  to  judgment  against  defendants  for  the 
I>068ession  of  the  personal  property  described  in  the  complaint 
and  if  delivery  of  the  personal  property  mentioned  in  find- 
ing 5  cannot  ^e  had,  then  in  addition  plaintiff  shall  have 
judgment  against  defendants  for  the  value  thereof  amounting 
to  five  hundred  dollars  in  lieu  of  said  property,  and  costs 
of  suit."    Judgment  was  entered  accordingly. 

Defendants  appeal  "from  the  judgment  .  .  .  entered  .  •  . 
on  the  25th  day  of  February,  1910,  and  also  from  the  order 
•  .  .  denying  defendants'  motion  for  a  nonsuit,"  on  bill  of 
exeeptions. 
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The  order  denying  defendants'  motion  for  a  nonsuit  is 
not  an  appealable  order.  Such  an  order,  however,  can  be 
reviewed  on  an  appeal  from  the  judgment. 

While  the  notice  of  appeal  from  the  judgment  was  not 
filed  within  sixty  days  from  the  date  of  entry  of  the  judg- 
ment, it  was  filed  within  six  months  after  said  date,  and 
the  appeal  was  one  perfected  under  the  provisions  of  section 
941b  of  the  Code  of  Civil  Procedure.  It  was  duly  taken 
within  the  time  prescribed  in  said  section,  if  no  notice  of 
the  entry  of  said  judgment  had  been  served  on  appellants 
more  than  sixty  days  prior  to  such  filing  of  the  notice  of  ap- 
peal, the  section  providing  substantially  that  such  notice  of 
appeal  must  be  filed  within  sixty  days  after  notice  of  entry 
of  judgment  has  been  served  on  the  attorneys  of  record  of 
the  adverse  party,  and  must,  in  any  event,  be  filed  not  later 
than  six  months  after  such  entry.  If  no  notice  of  entry 
of  judgment  is  so  served,  the  party  may  file  his  notice  of 
appeal  at  any  time  within  six  months  from  the  date  of  such 
entry.  The  record  here  does  not  show  that  any  notice  of 
entry  of  judgment  was  served  on  appellants,  and  it  must  be 
assumed,  in  the  absence  of  a  showing  to  the  contrary,  that 
no  such  notice  was  served.  (See  Foss  v.  Johnstone^  158  Cal. 
119,  [110  Pac.  294].)  Upon  an  appeal  duly  perfected  pur- 
suant to  the  provision  of  section  941b  of  the  Code  of  Civil 
Procedure  any  question  may  be  reviewed  which  could  be 
reviewed  upon  an  appeal  taken,  pursuant  to  the  provisions 
of  section  939  of  the  Code  of  Civil  Procedure,  within  sixty 
days  of  the  rendition  of  the  judgment.  (Code  Civ.  Proc,  sec. 
941c.)  The  claim  that  the  evidence  is  not  such  as  to  sustain 
the  findings  of  the  trial  court  must,  therefore,  be  considered. 

Looking  at  the  evidence  in  the  light  most  favorable  to 
plaintiff,  as  we  must  do  in  view  of  the  findings  of  the  court, 
the  material  facts  appear  to  be  as  follows: 

In  the  early  part  of  the  year  1907,  two  sisters,  Mattie  and 
Cherrie  Bailey,  were  the  owners  of  the  personal  property  in 
question,  and  it  was  in  charge  of  defendant  Sheldon,  their 
brother-in-law.  It  does  not  appear  that  any  of  the  property 
was  ever  in  the  possession  of  plaintiff,  and,  as  we  understand 
the  record,  it  was  at  all  times  prior  to  the  organization  of 
defendant  corporation  in  the  possession  of  Sheldon,  as  agent 
of  the  Bailey  sisters.     The  boat  originally  named  **  Fruit- 
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▼ale"  and  now  named  ''Skimmer"  needed  new  engines  and 
certain  repairs,  and  plaintiff  desired  water  transportation 
between  Benicia,  where  he  was  engaged  in  business,  and  San 
Francisco.  It  was  arranged  between  plaintiff  and  Sheldon, 
acting  for  the  Baileys,  that  plaintiff  should  furnish  the  en- 
gine and  other  necessary  things  for  the  boat,  and  that  a 
corporation  to  be  known  as  the  Rivers  Transportation  and 
Construction  Company  should  be  formed  with  a  capital  stock 
of  seventy-five  thousand  shares,  of  which  plaintiff  should 
bave  twenty-five  thousand  shares  for  the  money  advanced, 
while  the  Baileys  were  to  have  the  remaining  fifty  thousand 
shares.  An  instrument  in  the  form  of  a  bill  of  sale  of  the 
personal  property  was  executed  and  delivered  by  the  Baileys 
to  plaintiff.  It  does  not  appear  that  plaintiff  was  ever  given 
possession  of  any  of  the  property.  There  is  no  conflict  in 
the  evidence  on  the  proposition  that  the  bill  of  sale  was  given 
and  received  solely  as  "security."  Plaintiff  furnished  the 
engines  and  expended  money  for  other  purposes,  including 
four  hundred  dollars  for  certain  lands,  the  deeds  to  which 
were  taken  in  his  name,  the  aggregate  amount  of  his  bill 
being  practically  four  thousand  dollars.  For  some  reason 
the  original  plan  for  the  incorporation  of  a  company  was 
not  carried  out,  but  late  in  the  year, — ^namely,  on  November 
26,  1907,  the  attempted  organization  of  defendant  corpora- 
tion was  had.  This  was  capitalized  at  fifty  thousand  dollars, 
and  there  were  ten  thousand  shares.  On  September  16,  1907, 
a  written  agreement  was  entered  into  between  plaintiff  and 
Sheldon,  whereby  plaintiff  agreed  to  convey  to  Sheldon  the 
land  purchased  by  him  and  all  personal  property  here  in- 
volved for  four  thousand  dollars,  ten  dollars  of  which  was 
paid  at  once,  and  $3,990  was  to  be  paid  one  year  thereafter, 
with  interest.  This  amount  Sheldon  agreed  to  pay  at  the 
time  specified.    It  was  provided  therein : 

"The  said  party  of  the  second  part  (Sheldon)  is  to  have 
immediate  possession,  use  and  control  of  all  the  above  de- 
scribed property  and  is  to  care  for  the  same  and  pay  all 
state,  town  and  county  taxes  or  liens  of  whatsoever  nature 
which  may  become  due  on  the  property  above  described. 

"In  the  event  of  a  failure  to  comply  with  the  terms  hereof 
by  the  said  party  of  the  second  part,  the  said  party  of  the 
first  part  may  be  released  from  all  obligations  in  law  or  equity 
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to  convey  said  properly,  and  the  said  party  of  the  second 
part  shall  forfeit  all  right  thereto,  and  all  money  theretofore 
paid  thereon  shall  be  considered  as  rent  for  the  use  of  said 
property  and  for  liquidated  damages  for  the  nonfulfillment 
hereof  by  the  said  party  of  the  second  part.  And  the  said 
party  of  the  first  part,  on  receiving  such  payment,  at  the 
time  and  in  the  manner  above  mentioned,  agrees  to  execute 
and  deliver  to  the  said  party  of  the  second  part,  or  to  his 
assigns,  a  good  and  sufiScient  deed  and  bill  of  sale  conveying 
all  of  the  above  described  property  free  and  clear  of  all 
encumbrance  made,  done,  or  suffered  by  the  said  party  of  the 
first  part." 

The  agreement  was  signed  by  plaintiff  and  Sheldon.  There 
is  absolutely  no  evidence  to  the  effect  that  the  Baileys  ever 
had  any  knowledge  of  the  provisions  of  this  agreement,  and 
there  was  nothing  to  indicate  any  authorization  on  their  part 
to  Sheldon  to  enter  into  any  such  agreement.  When  the 
agreement  was  signed,  plaintiff  receipted  as  paid  his  bill 
against  Miss  Cherrie  Bailey  for  the  money  due  him,  and  gave 
it  so  receipted  to  Sheldon.  In  the  early  part  of  March,  1908, 
as  we  understand  the  record,  he  returned  to  Sheldon  the  bill 
of  sale  he  had  received  from  the  Baileys,  apparently  surren- 
dering all  claim  thereunder.  Defendant  Carquinez  Trans- 
portation Company  was  in  possession  of  the  personal  prop- 
erty at  all  times  after  its  attempted  incorporation  November 
26,  1907,  operating  the  steamer  from  at  least  March,  1908, 
Sheldon  being  the  general  manager  of  said  company.  In  the 
early  part  of  1908  it  was  orally  agreed  between  plaintiff  and 
those  interested  in  defendant  corporation  that  plaintiff  would 
take  one-third  of  the  residue  of  the  stock  thereof  after  de- 
ducting six  hundred  shares  sold  to  one  Needham  for  one 
thousand  dollars  (one-third  of  which  amount  was  paid  to  and 
accepted  by  plaintiff)  in  full  satisfaction  of  his  claim.  Ac- 
cording to  the  plaintiff's  testimony  he  "agreed  that  after 
that  six  hundred  shares  that  was  issued  to  Needham,  that  was 
to  be  deducted,  and  I  was  to  have  one-third  of  the  balance." 
Stock  was  subsequently  tendered  him,  but  the  claim  was 
made  that  he  was  not  being  given  the  amount  he  was  en- 
titled to,  and  he  refused  to  accept  it,  and  declared  the  agree- 
ment at  an  end.  The  certificate  for  such  stock  is  still  being 
held  for  him.     No  part  of  the  amount  due  under  the  agree- 
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ment  of  sale  was  ever  paid  in  money,  and  this  action  was 
brought  after  the  expiration  of  the  time  prescribed  therein 
for  aach  payment.  The  boat  was  enrolled  at  the  custom  house 
in  San  Francisco  on  March  16,  1906,  plaintiff  then  certifying 
that  he  had  built  it  in  1908  for  the  Carquinez  Transportation 
Company.  Plaintiff  testified  that  it  was  to  be  enrolled  in 
his  name,  but  could  not  be  as  he  was  not  a  citizen  of  the 
United  States. 

The  difference  between  the  parties  as  to  the  stock  was  due 
to  the  fact  that  one  thousand  shares  of  the  ten  thousand  were 
never  issued,  but  were  proposed  to  be  retained  as  treasury 
stock.  This  left  the  total  issue  nine  thousand  shares,  of 
which  Needham  was  given  six  hundred  for  one  thousand 
doUars  cash,  in  which  plaintiff  participated  by  receiving  his 
one-third.  This  left  eight  thousand  four  hundred  shares  to 
be  divided  among  plaintiff  and  the  two  Baileys,  each  being 
entitled  to  two  thousand  eight  hundred  shares.  This  was  the 
amount  the  tendered  certificate  represented.  The  plaintiff 
claimed  that  under  his  agreement  he  was  entitled  to  one-third 
of  all  the  capital  stock  provided  for  in  the  articles  of  incor- 
poration, after  deducting  Needham 's  six  hundred  shares;  in 
other  words,  that  he  should  also  have  one-third  of  the  one 
thousand  shares  treasury  stock,  which,  of  course,  would  en- 
title the  two  Baileys  to  the  remaining  two-thirds  thereof,  for 
it  is  clear  that  all  the  arrangements  contemplated  that  plain- 
tiff and  each  Bailey  should  be  equal  owners,  each  owning 
one-third. 

It  is  respondent's  theory  that  the  bill  of  sale  from  the 
Baileys  to  him  was  absolute  and  not  a  mortgage;  that  al- 
though he  had  some  negotiations  with  Sheldon  and  the  Car- 
quinez Transportation  Company  with  a  view  to  the  acceptance 
of  the  stock  for  his  interest  in  the  property,  and  had  even 
surrendered  his  bill  of  sale  in  contemplation  of  the  completion 
of  the  transaction,  nevertheless  he  had  never  become  bound 
to  take  such  stock;  and  that  the  contract  between  him  and 
Sheldon  had  been  accepted  and  recognized  by  the  corpora- 
tion which,  through  its  president  Frame,  and  its  manager 
Sheldon,  had  urged  him  to  procure  the  enrollment  of  the 
''Skimmer''  as  his  own,  but  finding  that  impossible  because 
he  was  an  alien,  had  induced  him  to  swear  that  he  had  built 
the  yessel  for  the  company.    Bespondent  also  insists  that. 
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even  assuming  the  bill  of  sale  to  be  a  mortgage,  and  assuming 
the  transfer  of  their  title  bj  the  Baileys  to  the  corporation 
after  the  execution  of  that  instrument,  the  superior  court 
was  justified  in  inferring  that  the  corporation  accepted  the 
benefits  of  the  promoter's  contract  and  consented  to  what  is 
termed  "a  common  method  of  private  foreclosure — a  sale  by 
the  mortgagee  with  the  mortgagor's  consent."  And  finally 
respondent  submits  that  his  refusal  to  take  security  which 
was  a  mortgage  in  form,  together  with  the  absence  of  any 
evidence  that  the  Baileys  intended  the  bill  of  sale  as  a  mort- 
gage, justified  the  conclusion  that  title  to  the  property  had 
unqualifiedly  passed  to  him  to  be  properly  asserted  by  him 
after  the  breach  of  the  contract  of  sale  to  Sheldon.  The  first 
contention  is  without  merit,  because  the  respondent  testified 
that  he  took  the  bill  of  sale  as  security.  We  quote  some  of 
the  questions  and  his  answers  thereto  as  indicating  how  un- 
qualified was  his  statement  upon  this  point: 

*'Q.  Isn't  it  a  fact  that  this  paper  which  you  say  was 
written  was  given  to  you  simply  as  a  guarantee  for  this 
$4,000?  Is  that  right?  It  was  given  to  you  as  security  for 
this  money  which  you  paid  for  the  machinery,  and  as  secur- 
ity that  it  be  carried  out?    A.  Yes,  sir. 

"The  Court:  Q.  It  was  given  to  you  as  security,  that  is 
what  he  asked  you;  do  you  understand  it?  A.  Yes,  sir.  It 
was  given  to  me  as  security. 

"Q.  For  what?    A.  For  what  money  that  I  advanced. 

**Q.  The  four  thousand  dollars?    A.  Yes,  sir." 

Further  answering  a  question  propounded  by  his  own  coun- 
sel he  said:  '*Mr.  Sheldon  offered  to  give  me  a  mortgage  also 
as  security.  He  offered  to  give  me  a  mortgage  and  I  would 
not  accept  a  mortgage;  and  then  he  gave  me  that  bill  of 
sale  of  the  property,  and  then  issued  an  agreement  whereby 
I  was  to  sell  it  back  to  him,  when  he  paid  me  the  full  amount." 
Clearly  such  a  contract,  even  though  the  plaintiff  refused  to 
take  an  agreement  which  was  a  mortgage  in  form,  could  not 
operate  as  a  transfer  of  title  to  the  property.  (Civ.  Code, 
sees.  2888  and  2889.) 

Plaintiff's  position  that  he  was  not  bound  to  accept  stock 
cannot  be  maintained,  because  the  agreement  by  which  he 
was  to  take  such  stock  in  lieu  of  his  claim  against  the  boats 
was  partially  executed  by  his  acceptance  of  some  of  the  money 
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received  from  Needham.  At  the  very  least  he  should  have 
returned  this  money  to  the  corporation  before  seeking  to  fore- 
close bis  Uen,  if  he  still  had  one.  The  same  reasoning  ap- 
plies to  respondent's  other  contentions.  Even  if  the  conduct 
of  Sheldon  and  Frame  amounted  to  a  recognition  by  the 
corporation  of  the  contract  between  Sheldon  and  himself. 
the  subsequent  acts  of  plaintiff  in  surrendering  the  bill  of  sale, 
the  evidence  of  his  lien,  and  in  accepting  the  money  received 
from  the  sale  of  stock,  showed  that  he  had  abandoned  all  idea 
of  enforcing  that  contract.  So,  too,  any  right  of  "private 
foreclosure"  was  cut  off  by  the  partially  consummated  ex- 
change of  all  of  plaintiff's  interest  for  stock.  And,  finally, 
although  there  is  no  evidence  that  the  Baileys  executed  the 
bill  of  sale  as  a  mortgage,  there  is  the  plaintiff's  own  state- 
ment that  he  took  it  as  security  for  the  money  he  had  ad- 
vanced. This  emphatically  negatives  his  claim  of  unqualified 
title.  We  conclude,  therefore,  that  the  evidence  was  not  suffi- 
cient to  support  the  finding  that  the  plaintiff  was  the  owner 
and  entitled  to  the  exclusive  immediate  possession  of  the 
property  involved. 

This  conclusion  makes  it  unnecessary  to  indulge  in  more 
than  a  brief  reference  to  other  alleged  errors.  One  of  these 
related  to  the  admission  of  parol  evidence  of  the  contents 
of  the  bill  of  sale,  which  was  not  in  the  custody  of  either  of 
the  defendants,  but  was,  according  to  the  afSrmation  of  their 
counsel,  in  the  possession  of  the  Misses  Bailey.  Of  course 
we  need  not  review  this  matter  at  length,  because  in  case  of 
the  necessity  of  procuring  the  document  in  the  trial  of  this 
or  any  other  action  a  new  demand  will  become  necessary  and 
counsel  will  naturally  take  all  proper  means  of  producing 
the  exhibit.  Testimony  given  by  plaintiff  with  reference  to 
the  value  of  one  of  the  barges  was  also  attacked  as  insufficient 
to  justify  the  finding  that  it  was  worth  five  hundred  dollars. 
In  any  view  of  the  matter  this  testimony  was  far  from  satis- 
factory, and  if  it  becomes  necessary  again  to  establish  the 
value  of  the  missing  barge,  doubtless  testimony  more  ample 
will  be  adduced. 

No  other  alleged  errors  require  conunent. 

The  judgment  is  reversed. 

Rehearing  denied. 

Beatty,  C.  J.,  does  not  participate  in  the  foregoing  decision. 
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[8.  F.  No.  5553.    Department  One. — November  16,  1912.] 

THE  PEOPLE,  Respondent,  v.  THE  METROPOLITAN 
SURETY  COMPANY  (a  Corporation),  and  ALFRED 
C.  SKAIFE,  as  Receiver  in  the  State  of  California  of 
the  Metropolitan  Surety  Company  (a  Corporation), 
Appellants. 

Jury  Tbial— Rule  or  Court — ^Waiver  by  Failure  to  Demand  at  Call- 
ing or  Trial  Calendar. — ^Notwithstanding  m  rule  of  the  saperior 
eourt  to  the  contrary,  a  party  to  an  action  in  which  a  jury  trial  ii 
a  constitntional  right,  does  not  waive  such  right  by  failing  to 
demand  a  jury  at  the  calling  of  the  trial  calendar,  when  the  cause 
was  answered  ''ready"  and  set  for  a  subsequent  day  for  trial. 

Id.— ^Constitutional  Right  to  Jury  Trial— Legislature  Only  can 
Prescribe  What  Constitutes  Waiver. — The  legislature,  by  virtue 
of  the  provision  of  section  7  of  article  I  of  the  constitution,  that 
a  jury  trial  may  be  waived  in  civil  eases  "by  the  consent  of  the 
parties,  signified  in  such  manner  as  may  be  prescribed  by  law,"  is 
given  the  sole  power  of  declaring  what  shall  constitute  a  waiver  of 
trial  by  jury,  and  has  exercised  its  power  by  the  enactment  of 
section  631  of  the  Code  of  Civil  Procedure.  A  jury  may  be  waived 
only  in  one  of  the  three  modes  prescribed  by  that  section. 

Id. — RxTLE  Requiring  Deposit  or  Jury  Fees. — The  cases  holding  that, 
>  notwithstanding  the  provisions  of  section  631  of  that  code,  the  court 
may  make  reasonable  rules  regulating  the  right  of  a  party  to  claim 
a  jury  trial,  and  that  such  trial  may  be  properly  refused  when 
there  has  been  a  failure  to  comply  with  such  rules,  go  no  further 
than  to  uphold  a  rule  requiring  the  deposit  of  jury  fees  as  a  condi- 
tion to  the  insistence  upon  the  right. 

Id. — Jury  not  Waived  by  Impucation — ^Construction  or  Rule. — ^The 
right  to  a  jury  trial  should  not  be  held  waived  by  implication;  and, 
if  the  validity  be  admitted  of  a  rule  of  court  that  "upon  the  calling 
of  the  trial  calendar,  in  all  cases  answered  'ready,'  the  parties  shall 
announce  whether  a  jury  is  required,  and  shall  at  such  time  demand 
a  jury,  if  desired,  and  if  no  jury  is  demanded  at  such  calling  it 
shall  be  deemed  to  be  waived  and  a  waiver  of  a  jury  will  there- 
upon be  entered  on  the  minutes  by  the  clerk,"  no  waiver  thereunder 
takes  place,  unless  the  cause  was  answered  "ready"  at  the  eaUing 
of  the  trial  calendar,  and  an  entry  of  the  waiver  was  made  in  the 
minutes. 

PUBUO    OmCER^-SURETY    ON    OmCIAL    BOND— OmCER    SUCCESSOR    TO 

HiMSKUP — ^LoABiLiTY  roR  PRIOB  DsTAVUiB. — ^Th«  Surety  upon  the 
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official  bond  of  a  public  officer  cannot,  in  the  absence  of  expreu 
stipulation  to  that  effect,  be  held  liable  for  defaults  or  delinquencies 
of  the  principal  occurring  before  the  execution  of  the  bond.  This 
rule  is  not  altered  bj  the  fact  that  the  principal  had  been  the  incum- 
bent of  the  office  for  a  preceding  term. 

Id. — PBssuicpnoN  as  to  Tims  of  Defalcation. — ^In  a  suit  against  a 
surety  to  recover  the  amount  of  a  shortage  in  the  accounts  of  a 
public  officer  who  has  filled  several  succeesiTS  terms,  the  mere  fact 
of  a  defalcation,  without  more,  creates  no  presumption  as  to  the 
time  when  it  occurred.  The  time  of  its  occurrence  is  for  the  jury 
to  determine  from  all  the  facts  in  evidence,  and  the  burden  of  proof 
on  that  issue  is  on  the  plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Contra  Costa  County  and  from  an  order  refusing  a  new  trial. 
W,  S.  Wells,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Edward  C.  Harrison,  for  Appellants. 

H.  Y.  Alvarado,  District  Attorney,  for  Bespondent. 

SLOSS,  J. — ^The  defendants  appeal  from  a  judgment  in 
favor  of  plaintiff  and  against  the  corporation  defendant  for 
$18,732.85,  and  from  an  order  denying  their  motion  for  a  new 
trial. 

The  above-mentioned  sum  was  the  amount  of  an  alleged 
shortage  in  the'^accounts  of  Oeorge  A.  Wiley,  as  treasurer 
of  Contra  Costa  County,  and  the  action  was  brought  to  re- 
cover this  sum  from  the  corporation  defendant,  as  surety  on 
Wiley's  official  bond. 

Wiley  was  elected  county  treasurer  in  November,  1902,  to 
serve  for  a  term  beginning  January  5,  1903,  and  ending  on 
January  7,  1907.  He  duly  qualified,  giving  a  bond  in  the 
penal  sum  of  eighty  thousand  dollars,  executed  by  United 
States  Fidelity  and  Guaranty  Company  as  surety.  In  No- 
vember, 1906,  he  was  elected  for  a  second  term,  and  in  the 
same  month  he  executed  a  bond,  with  the  defendant.  The 
Metropolitan  Surety  Company,  as  surety,  in  the  penal  sum 
of  one  hundred  thousand  dollars,  to  secure  the  faithful  per- 
formance of  his  duties  during  the  succeeding  term.  He 
continued  to  occupy  the  office  of  treasurer  of  the  county  until 
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the  fourth  day  of  February,  1907,  when  he  committed  suicide. 
A  count  of  the  money  remaining  in  the  treasurer's  vault  dis- 
closed a  shortage  as  above  stated,  and  this  action  followed. 

When  the  cause  came  on  for  trial,  the  defendant  demanded 
that  a  jury  be  impaneled  and  that  the  trial  be  had  before 
a  jury.  The  action  was  unquestionably  one  in  which  either 
party  was  entitled  to  a  jury  trial,  unless  the  right  had  been 
waived.  The  court,  however,  declined  to  comply  with  the 
demand,  and  proceeded  to  try  the  cause  without  a  jury,  tak- 
ing the  position  that  the  following  circumstances,  disclosed 
by  the  record,  constituted  a  waiver  by  defendant  of  its  priv- 
ilege of  a  jury  trial. 

A  rule  of  the  superior  court  of  Contra  Costa  County,  in 
force  at  the  time  of  the  proceeding  under  review,  read  as 
follows:  **Upon  the  calling  of  the  trial  calendar,  in  all  cases 
answered  *  ready'  the  parties  shall  announce  whether  a  jury 
is  required,  and  shall  at  such  time  demand  a  jury,  if  desired, 
and  if  no  jury  is  demanded  at  such  calling  it  shall  be  deemed 
to  be  waived  and  a  waiver  of  a  jury  will  thereupon  be  en- 
tered on  the  minutes  by  the  clerk."  The  case  had  originally 
appeared  on  the  trial  calendar  of  the  said  court  on  June  8, 
1912,  to  be.  set  for  trial.  On  that  day  the  cause  was  set  for 
trial  for  July  16,  1908,  the  clerk's  minute  entry  showing 
that  the  setting  had  been  so  ordered  on  motion  of  plaintiff's 
attorney. 

On  July  16,  1908,  the  cause  was  regularly  called  for  trial, 
counsel  for  both  parties  being  present.  Counsel  for  defend- 
ants urged  a  continuance  for  two  weeks,  filing  an  affidavit  in 
support  of  his  motion.  The  motion  was  granted,  and  the 
cause  was  peremptorily  set  for  trial  on  the  thirtieth  day  of 
July,  1908.  The  clerk  made  an  entry  in  the  minutes,  stating 
merely  that  the  cause  came  regularly  before  the  court,  coun- 
sel for  the  respective  parties  appearing,  that  defendant  by  its 
counsel  filed  an  affidavit  and  made  a  motion  for  a  continu- 
ance, and  that  the  court  ordered  that  ''this  cause  be  and 
the  same  is  hereby  continued  to  and  peremptorily  set  for 
Thursday,  July  30th,  1908,  at  10  o'clock  a.  m."  No  jury 
was  in  attendance  upon  the  court  on  July  30th,  and  no  de- 
mand for  a  trial  by  jury  had  theretofore  been  made. 

We  think  the  court  erred  in  holding  that  the  facts  above 
recited  constituted  a  waiver  of  defendant's  right  to  a  jury 
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trial.  The  constitution  (art.  I,  sec.  7),  after  declaring  the 
inviolability  of  the  right  of  trial  by  jury,  provides  that  such 
trial  may  be  waived  in  civil  cases  **by  the  consent  of  the 
parties,  signified  in  such  manner  as  may  be  prescribed  by 
law."  The  legislature  is  thus  given  the  sole  power  of  declar- 
ing what  shall  constitute  a  waiver  of  trial  by  jury  {Exline 
V.  Smith,  5  Cal.  112),  and  has  exercised  its  power  by  the  en- 
actment of  section  631  of  the  Code  of  Civil  Procedure.  That 
section  provides  that  trial  by  jury  may  be  waived  .  .  .  '*in 
aetions  arising  on  contract,  ...  in  manner  following: 

1.  By  failing  to  appear  at  the  trial. 

2.  By  written  consent,  in  person  or  by  attorney,  filed 
with  the  clerk. 

*'3.  By  oral  consent,  in  open  court,  entered  in  the  min- 
utes." 

This  court  has  repeatedly  held  that  a  jury  may  be  waived 
only  in  one  of  the  three  modes  prescribed  by  this  section. 
{Suasey  v.  Adair,  88  Cal.  179,  [25  Pac.  1119] ;  Farwell  v. 
Murray,  104  Cal.  464,  [38  Pac.  199] ;  Plait  v.  Havens,  119 
Cal.  244,  [51  Pac.  342].)  The  record  here  shows  no  waiver 
by  any  of  these  modes. 

The  respondent  relies,  however,  upon  the  rule  of  court, 
providing  that  a  failure  to  demand  a  jury  when  the  cause  is 
answered  "ready,"  upon  the  calling  of  the  trial  calendar,  shall 
be  deemed  a  waiver.  It  has  been  held,  notwithstanding  the 
provisions  of  section  631,  that  the  court  may  make  reasonable 
roles  regulating  the  right  of  a  party  to  claim  a  jury  trial, 
and  that  such  trial  may  properly  be  refused  when  there  has 
been  a  failure  to  comply  with  such  rules.  But  the  cases  so 
holding  go  no  further  than  to  uphold  a  rule  requiring  the 
deposit  of  jury  fees  as  a  condition  to  the  insistence  upon  the 
right.  {Adams  v.  Crawford,  116  Cal.  495,  [48  Pac.  488] ; 
Naphtaly  v.  Sovegno,  130  Cal.  639,  [63  Pac.  66,  621].)  And 
this  conclusion  may  be  readily  supported  in  view  of  the  fact 
that,  in  the  absence  of  such  deposit,  the  payment  of  the  fees 
which  must  be  incurred  by  reason  of  the  demand  could  not 
be  adequately  secured.  The  ruling  has  been  otherwise,  how- 
ever, with  regard  to  a  rule  like  the  one  here  involved.  In 
Biggs  v.  Llcyd,  70  Cal.  447,  [11  Pac.  831],  a  judgment  was 
reversed  on  account  of  the  refusal  of  a  jury  trial,  notwith- 
standing the  failure  of  the  appellant  to  comply  with  a  rule 
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of  court  requiring  that  ''if  a  jury  is  desired,  it  shall  be 
demanded  on  the  law  day  when  the  ease  is  set  for  trial."  It 
follows  that  the  rule  involved  in  this  case  did  not  authorize 
the  refusal  of  a  jury  trial. 

But,  even  if  the  rule  be  regarded  as  valid  and  effective, 
the  respondent's  position  is  open  to  the  further  objection  that 
the  facts  necessary  to  constitute  a  waiver  under  the  terms 
of  the  rule  were  not  shown.  The  requirement  is  that  a  jury 
be  demanded  upon  the  calling  of  the  trial  calendar  in  all 
cases  answered  ''ready."  It  does  not  appear  that  the  case 
at  bar  was  answered  "ready"  by  either  party.  All  that  is 
stated  in  the  bill  of  exceptions  is  that  both  parties  were 
present  by  counsel,  and  that  the  defendant  moved  for  a  con- 
tinuance, which  was  granted.  The  record  is  entirely  con- 
sistent with  the  view  that  the  plaintiff's  counsel  was  not 
ready  to  go  to  trial.  The  right  to  a  jury  trial  should  not  be 
held  waived  by  implication.  {Plait  v.  Havens,  119  Cal.  244, 
[51  Pac.  342].) 

.  Furthermore,  there  was  no  entry  in  the  minutes  of  a 
waiver  of  jury  trial,  as  required  by  the  rule.  This  might  not 
be  very  important,  if  a  similar  requirement  were  not  also 
contained  in  subdivision  3  of  section  631.  But  that  subdi- 
vision makes  such  entry  necessary  in  the  case  of  an  oral 
waiver.  The  purpose  doubtless  was  to  furnish  record  evi- 
dence of  a  consent  which  would  otherwise  rest  merely  on  parol 
proof,  and  the  rule  was  apparently  framed  with  the  intent 
of  following  the  code  section.  The  entry  was,  therefore,  a 
necessary  part  of  a  waiver  under  the  rule,  as  under  the  code, 
and  the  mere  failure  to  demand  a  jury,  not  entered  in  the 
minutes,  did  not  constitute  the  waiver  contemplated. 

These  views  will  necessitate  the  reversal  of  the  judgment. 
As  an  aid  to  the  conduct  of  another  trial,  some  of  the  other 
questions  presented  may  be  briefly  noticed. 

The  appellant  had,  by  the  provisions  of  the  bond  which  it 
executed,  made  itself  liable  only  for  any  default  of  which 
Wiley  might  be  guilty  during  his  second  term,  beginning  in 
January,  1907.  It  could  not,  in  the  absence  of  express  stipu- 
lation to  that  effect,  be  held  for  defaults  or  delinquencies  of 
the  principal  occurring  before  the  execution  of  the  bond  sued 
upon.  (Mechem  on  Public  Officers,  sec.  285.)  This  rule  is 
not  altered  by  the  fact  that  the  principal  has  been  the  incum- 


Nov.  1912.]     People  v.  Metropolitan  Sxjbbty  Co.         179 

bent  of  the  office  for  a  preceding  term.  (United  States  v. 
Boyd,  15  Pet.  187,  [10  L.  Ed.  706] ;  Bissell  v.  Saxton,  66  N. 
Y.  60;  Detroit  v.  Weber,  29  Mich.  24;  McPhillips  v.  McGrath, 
117  Ala.  549,  [23  South.  721].)  The  plaintiff,  recognizing  the 
force  of  this  consideration,  alleged  in  its  complaint  the  mis^ 
appropriation  and  conversion  by  Wiley  of  the  sum  sued  for 
"during  his  last  term  of  office."  This  allegation  the  def end- 
tot  denied^  and  the  plaintiff  was,  accordingly,  bound  to  prove 
it  in  order  to  be  entitled  to  a  judgment.  The  finding  of  the 
court  was  in  favor  of  the  plaintiff  on  this  issue.  We  shall 
not  stop  to  detail  the  evidence,  or  to  consider  at  any  length 
the  appellant's  contention  that  the  finding  in  question  is  not 
supported.  Since  there  must  be  a  new  trial  for  reasons  al- 
ready indicated,  it  will  suffice  to  say  that  we  think  the  proof 
offered  was  such  as  to  have  justified  a  jury  (or  the  court,  in 
the  absence  of  a  jury)  in  finding  either  way  pn  the  question 
whether  the  defalcation  had  occurred  during  the  first  or  the 
second  term.  The  case  was  one  in  which  the  time  of  the 
defalcation  was  to  be  determined  by  inference  from  the  vari- 
ous facts  and  circumstances  shown. 

The  respondent  contends  that,  in  a  suit  to  recover  the 
amount  of  a  shortage  discovered  in  the  accounts  of  an  officer 
who  has  filled  several  successive  terms,  the  presumption  is 
that  the  misappropriation  took  place  during  the  last  term. 
There  are  authorities  declaring  this  to  be  the  rule,  the  theory 
underlying  it  being  that  the  presumption  of  the  performance 
of  official  duty  authorizes  the  conclusion  that  the  officer^  at 
the  end  of  one  term,  has  duly  accounted  to  himself  as  his  own 
successor.  (Bruce  v.  United  States,  17  How.  (U.  S.)  437, 
[15  L.  Ed.  129];  United  States  v.  Earhart,  4  Saw.  245, 
[Fed.  Cas.  No.  15,018] ;  KeUy  v.  State,  25  Ohio  St.  567.)  A 
similar  declaration  was  made  by  this  court  in  Heppe  v.  John- 
son, 73  Gal.  265,  [14  Pac.  833],  but  the  ruling  was  not,  ap- 
parently, necessary  to  the  decision. 

On  the  other  hand,  various  well-considered  cases  deny  the 
existence  of  any  such  presumption,  or  confine  its  applicability 
to  cases  where  there  is  no  evidence  at  all  tending  to  show  that 
the  misappropriation  was  during  the  earlier  term.  (WilUams 
V.  Harrison,  19  Ala.  277 ;  McPhUlips  v.  McGrath,  117  Ala.  549, 
[23  South.  721] ;  Trustees  of  School  v.  Smith,  88  111.  181 ; 
Myers  v.  United  States,  1  McLean,  493,  [Fed.  Cas.  No.  9996] ; 
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Williams  v.  State,  89  Ind.  570 ;  Freeholders  v.  Wilson,  16  N. 
J.  L.  110.)  We  think  the  sound  view  is  that  from  the  mere 
fact  of  a  defalcation,  without  more,  no  presumption  aa  to 
the  time  when  it  occurred  arises.  The  presumption  that  an 
officer  has  performed  his  official  duty  is,  at  best,  ''weak  and 
inconclusive"  {WiUiams  v.  Harrison,  19  Ala.  277),  and  what- 
ever force  it  possesses  would  seem  to  vanish  upon  proof  that 
the  particular  duty  in  question  (i.  e.,  that  of  safe-keeping 
and  accounting  for  the  public  funds)  had  in  fact  been  vio- 
lated. In  Anaheim  U.  W.  Co.  v.  Parker,  101  Cal.  483,  487, 
[36  Pac.  1048,  1049],  this  language  was  used:  ** Where  a 
second  bond  is  executed,  the  sureties  are  not  liable  for  money 
converted  by  the  officer  prior  to  its  execution,  and  the  plain- 
tiffs are  bound  to  show  a  conversion  after  the  execution  of 
the  bond  sued  upon."  The  decision,  in  effect,  overrules  the 
dictum  in  Heppe  v.  Johnson,  above  referred  to. 

The  case  should,  therefore,  be  submitted  to  the  jury  with- 
out any  instruction  that  there  is  a  presumption  that  a  defal- 
cation (if  one  be  shown)  occurred  at  one  time  rather  than 
another.  The  jury  is  to  be  permitted  to  find,  from  all  the 
facts  in  evidence,  whether  such  defalcation  occurred,  in  whole 
or  in  part,  during  Wiley's  second  term,  the  burden  of  proof. 
Oft  this  issuej  beiASL on  the  plaintiff. 

There  was  no  error  in  permitting  the  plaintiff  to  prove  the 
receipt  by  Wiley  as  treasurer  of  sums  not  shown  in  the  au- 
ditor's books,  such  as  moneys  belonging  to  the  estates  of 
deceased  persons.  The  allegations  of  the  complaint,  fairly 
construed,  are  sufficiently  broad  to  cover  these  items. 

The  foregoing,  we  think,  covers  all  the  material  matters 
that  are  likely  to  arise  upon  another  trial. 

The  judgment  and  the  order  appealed  from  are  reversed. 

Shaw,  J.y  and  Angellotti,  J.,  concurred. 
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[B.  F.  No.  6108.    Department  One. — ^Noyember  18,  1912.] 

In  the  Matter  of  the  Estate  of  CATARINA  SEILER,  De- 
ceased. PHILLIPP  SEILER,  AppeUant ;  GEORGE  R. 
ANDREWS,  Respondent. 

BivoBCE — Interlooutobt  Dxgbxi  does  not  Bissolvk  Mabsiaoe — Final 
JuDQiiKNT. — The  entry  of  an  interlocutor7  decree  of  divorce  does 
not  diesolve  the  marriage,  and  the  parties  thereto  remain  in  the  legal 
relation  of  hnsband  and  wife  nntil  the  marriage  has  been  dissolved 
bjr  the  final  judgment. 

Id. — ^Dkath  of  Wife  Atteb  Inteelooutort  Decree — Sxjbvivino  Hus- 
BAin>  ENTiTLtD  TO  IiBTTEBS  OF  ADMINISTRATION. — A  Surviving 
hnsband,  against  whom  an  interlocutory  decree  of  divorce  has  been 
entered,  has  a  priority  of  right  to  letters  of  administration  on  the 
estate  of  his  deceased  wife. 

lb. — ^Entrt  or  Final  Decree  After  Death  or  Wife — Husband's 
Bights  or  Inheritance  not  Destroyed. — The  entry  of  a  final 
decree  in  the  divorce  action,  after  the  death  of  the  wife,  as  provided 
in  section  132  of  the  Civil  Code,  did  not  operate  retroactively  to  take 
away  rights  of  inheritance  which  had,  by  such  death,  become  vested 
in  the  surviving  husband. 

APPEAL  from  an  order  of  the  Superior  Court  of  Fresno 
County  granting  letters  of  administration  on  the  estate  of  a 
deceased  persoti.    George  E.  Church,  Judge. 

The  facts  'are  stated  in  the  opinion  of  the  court. 

Frank  ^^auke,  for  Appellant. 

M.  Fy  McCormick,  for  Respondent 

SIOSS,  J. — Catarina  Seiler  died  intestate  on  the  third 
^V  of  October,  1911.  She  was  a  resident  of  the  county  of 
^''^sno,  and  left  estate  therein.  Petitions  for  letters  of  ad- 
ministration were  filed  by  Phillipp  Seiler,  claiming  to  be  the 
■arviving  husband  of  the  decedent,  and  by  the  public  admin- 
istrator. The  court  made  its  order  denying  the  application 
^»f  Seiler  and  granting  that  of  the  public  administrator. 
^Seiler  appeals  from  the  order. 

i    The  appellant  was  concededly  entitled  to  administer  if  he 
^7as  the  surviving  husband  of  the  decedent    That  he  had 
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been  her  husband  was  not  disputed.  The  publie  adminis- 
trator was  permitted,  over  Seller's  objection,  to  prove  that  in 
April,  1911,  some  six  months  before  Mrs.  Seller  |s  death,  and 
about  seven  months  before  the  hearing  on  the  applications 
for  letters,  an  interlocutory  decree  in  favor  of  plaintiff  had 
been  given  and  entered  in  a  divorce  action  instituted  by 
Catarina  Seller  against  Phillipp  Seller.  The  trial  court  ap- 
parently took  the  view  that  the  entry  of  this  decree  termi- 
nated the  relation  of  husband  and  wife  between  the  parties 
to  the  action,  and  deprived  the  former  husband  of  the  right 
of  inheritance  from  his  wife.  This  was  error.  Any  doubt 
that  may  have  existed  on  this  point  at  the  time  of  the  hearing 
has  been  resolved  by  the  decision  of  this  court  in  Estate  of 
Dargie,  162  Cal.  51,  [121  Pac.  320],  filed  in  January  of  the 
present  year.  It  was  there  held,  in  a  case  presenting  a  simi- 
lar question  to  the  one  now  before  us,  that  the  entry  of  the 
interlocutory  decree  does  not  dissolve  the  marriage.  **By 
the  terms  of  the  statute,"  says  the  opinion,  'Mt  is  the  final 
judgment  alone  that  grants  the  divorce,  dissolves  the  mar- 
riage, restores  the  parties  to  the  status  of  single  persons,  and 
permits  each  to  marry  again."  Until  the  court  has  by  final 
judgment,  declared  the  marriage  dissolved,  **the  parties  re- 
main in  the  legal  relation  of  husband  and  wife."  At  the 
time  of  the  hearing  for  letters  of  administration  in  this  case, 
no  final  decree  of  divorce  had  been  rendered.  In  fact,  none 
could  have  been  rendered,  the  Interlocutory  decree  being  then 
less  than  one  year  old.  It  follows  that,  under*  the  rule  de- 
clared in  the  Dargie  case,  the  appellant  was  th^^  surviving 
husband  of  the  decedent,  and  as  such  entitled  to  letters. 

It  is  suggested  by  respondent  in  his  brief  that,  pep  ding  the 
present  appeal,  a  final  decree  of  divorce  has  been  entered. 
While  this  does  not  appear  in  the  record,  the  appellaut  con- 
cedes the  fact,  and  states  his  willingness  to  have  it  considered 
here.  Section  132  of  the  Civil  Code  contains  a  provision  to 
the  effect  that  the  death  of  either  party  to  a  divorce  action 
after  the  entry  of  the  interlocutory  judgment  does  not  imparir 
the  power  of  the  court  to  enter  final  judgment.  The  purpose 
of  this  provision  is  not  entirely  clear.  Possibly  it  was  do- 
signed  to  enable  the  court  to  establish,  by  final  decree  reih- 
dered  after  the  death  of  a  party,  property  rights  which  ha  d 
been  passed  upon,   provisionally  or   otherwise    {Pereira  h* 
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Pereira,  156  CaL  1,  [134  Am.  St.  Rep.  107,  23  L.  R.  A.  (N.  S.) 
880,  103  Pac.  488])  in  the  interlocutory  decree.  But  cer- 
tainly such  final  decree  could  not  have  been  intended  to  effect 
the  dissolution  of  the  marriage.  This  result  is  already  accom- 
plished by  the  death  of  one  of  the  parties.  Nor  can  we  be- 
lieve that  the  legislature  intended  to  authorize  the  court,  pos- 
sibly of  its  own  motion  and  against  the  will  of  the  only 
remaining  party  in  interest  (Civ.  Code,  sec.  132),  to  enter 
a  -decree  which  should  operate  retroactively  to  take  away 
rights  of  inheritance  which  had,  by  the  death,  become  vested 
in  the  surviving  spouse.  So  that,  if  we  may  act  upon  the 
appellant's  concession  to  the  extent  of  considering  a  fact 
occurring  since  the  taking  of  the  appeal,  and  not  shown  by 
the  record,  it  must  still  be  held  that  the  husband's  right  of 
succession  with  respect  to  his  wife's  estate  was  not  affected 
by  the  divorce  proceedings. 
The  order  is  reversed.. 

Shaw,  J.,  and  Angellotti,  J.,  coneurred. 
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[L.  A.  No.  2^93.    Department  One. — ^November  18,  1912.] 

K  LUNDEEN,  Respondent,  v.  GEORGE  M.  OTTIS, 

Appellant. 

BxoHANOi  or  Lands — Ck)iiiiissiON  to  Bbokeb — Acceptance  or  Offer 
TO  ExcHANOE — IMPEACHMENT  OF  CoNT&ACT. — ^A  Written'  contract 
obligating  the  promisor  to  pay  a  commission  to  a  broker,  upon 
the  latter's  securing  an  acceptance  of  an  o£Fer  made  bj  the  prom- 
isor to  a  tbird  party  f  dr  tbe  exchange  of  land,  is  valid,  and  can  be 
impeached  or  set  aside  by  the  promisor  only  by  showing  that  its 
execution  was  obtained  by  duress,  menace,  fraud,  undue  influence, 
or  mistake,  or  that  it  was  without  consideration. 

Id.— <IONsn>EKATiON — Commission  When  Earned. — Such  contract  is 
founded  upon  a  sufficient  consideration,  and  entitles  the  broker  to 
the  commission  upon  obtaining  an  agreement  from  such  third  person 
that  would  bind  him  to  make  the  exchange.  After  such  an  agree- 
ment had  been  obtained,  the  broker's  right  to  the  commission  cannot 
be  defeated  by  the  abandonment  by  his  principal  of  his  own  right 
to  enforce  performance  of  the  agreement  for  exchange. 
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Id. — ^Bbforicatiok  ov  Contsact— Insuiticiibmt  Allegations  of  Fraud 
▲KD  MiSTAKK. — In  an  action  by  the  broker  to  recover  the  itipnlftted 
eommission,  an  answer  which  seeks  a  refornuition  of  the  contraet,  ip 
as  to  make  the  commission  payable  only  upon  the  eonsnnunation  of 
the  exchange,  but  which  merely  alleges  that  prior  to  the  execution 
of  the  contract  the  defendant  had  agreed  to  pay  a  commission  if 
the  exchange  were  consummated,  and  that  the  plaintiff,  at  the  time 
of  its  execution,  had  stated  that  he  would  expect  to  be  paid  a 
commission  only  in  that  event,  is  insufficient  to  show  either  fraud 
or  mistake  in  the  execution  of  the  contract,  and  does  not  warrant 
its  reformation  on  either  of  such  groundik 

Id. — Refusal  of  Ambndment  to  Answert— Teuthful  Bepresbktations 
BT  Agent. — The  refusal  of  the  court  to  allow  such  answer  to  be 
amended,  by  alleging  that  at  the  time  of  the  execution  of  the 
contract  the  parties  stood  in  confidential  relations  to  each  other, 
and  that  the  plaintiff  had  represented  the  contract  to  be  an  agree- 
ment for  an  exchange  of  property,  was  not  erroneous,  if  the  contiact 
as  executed  was  in  legal  effect  such  an  agreement.  Such  representa- 
tion being  true,  and  nothing  being  alleged  to  show  that  it  was 
misleading,  did  not  constitute  fraud,  even  if  the  parties  did  stand 
in  confidential  relations. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  triaL 
J.  P.  Wood,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Avery  &  French,  for  Appellant 

E.  B.  Drake,  for  Bespondent. 

SHAW,  J. — ^The  defendant  appeals  from  the  judgment  and 
from  an  order  denying  a  new  trial. 

The  action  is  upon  a  written  contract  whereby  Ottis  agreed 
to  pay  Lundeen  $2,933,  as  commission  for  his  services  in  pro- 
curing one  W.  H.  Graham  to  accept  a  written  offer  to  Ottis 
to  exchange  certain  parcels  of  land  belonging  to  Ottis  for 
certain  other  parcels  belonging  to  Graham.  The  offer  of 
Ottis  described  the  respective  lands,  stated  the  terms  of  the 
proposed  exchange,  authorized  Lundeen  to  negotiate  the  ex- 
change as  agent  of  Ottis,  and  concluded  with  the  following 
provision:  ''And  it  is  further  agreed  with  said  Lundeen  that 
when  he  has  secured  an  acceptance  of  the  within  proposition 
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I  win  then  pay  the  sum  of  two  thousand  nine  hundred  and 
thirty-three  and  no  100  dollars  as  commission  for  said  ser- 
Tices."  It  was  signed  by  both  Ottis  and  Lundeen.  On  the 
following  day  Lundeen  induced  Graham  to  accept  the  offer 
and  to  sign  a  written  statement,  indorsed  on  said  offer,  ac- 
cepting the  proposal  and  agreeing  to  furnish  an  abstract  of 
tiUe  within  thirty  days  and  thereupon  to  make  and  deliver 
a  deed  conveying  to  Ottis  the  title  to  his  property. 

The  answer  admitted  the  execution  of  the  contract  with 
Lundeen,  contained  in  the  written  offer,  and  the  acceptance 
of  the  offer  by  Graham.  It  further  alleged  that  the  offer 
was  prepared  by  Lundeen,  partly  in  print  and  partly  in  type- 
writing, that  the  *' major  portion"  of  the  agreement  to  pay 
the  commission  was  in  print,  that  prior  to  signing  the  same 
Ottis  had  agreed  to  pay  Lundeen  a  commission  if  the  ex- 
change were  consummated;  that  at  the  time  of  signing  the 
said  document  Lundeen  handed  to  Ottis  the  written  offer  so 
prepared  and  stated  to  Ottis  that  he,  Lundeen,  would  expect 
him,  Ottis,  to  pay  a  commission  only  in  the  event  that  the 
exchange  was  consummated,  and  that,  relying  on  this  state- 
ment, Ottis  signed  the  written  offer  containing  said  agree- 
ment for  commissions.  It  was  also  alleged  that  Ottis,  in 
pursuance  of  the  accepted  offer,  put  deeds  conveying  his  prop- 
erty to  Graham  in  escrow,  to  be  delivered  on  performance  by 
Graham  of  his  part  in  the  exchange,  that  Ottis  was  at  all 
times  ready  and  able  to  carry  out  his  proposal,  but  that 
Graham  neglected  to  perform  and  that,  after  waiting  five 
months,  Ottis  demanded  performance,  which  Graham  refused, 
whereupon  Ottis  withdrew  his  deeds  from  escrow  and  the 
exchange  was  never  made.  The  prayer  of  the  answer  was 
that  the  agreement  with  Lundeen  for  commissions  be  re- 
formed by  striking  out  the  words  "when  he  has  secured  an 
acceptance  of  the  within  proposition"  and  inserting  instead 
thereof  the  words,  ''upon  the  consummation  of  said  ex- 
change," and  that  plaintiff  take  nothing  by  his  action. 

These  facts  constitute  no  defense  to  the  action.  The  clause 
quoted  from  the  writing  constituted  a  valid  contract  binding 
Ottis  to  pay  Lundeen  the  commissions  sued  for  upon  the  ac- 
ceptance of  the  offer  by  Graham.  Its  execution  by  Lundeen 
and  Ottis  is  admitted.  It  could  be  impeached  or  set  aside 
only  by  showing  that  its  execution  was  obtained  by  duress. 
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menace,  fraud,  undue  influence,  or  mistake  (Civ.  Code,  see. 
1567),  or  that  it  was  without  consideration.  The  allegations 
do  not  suggest  menace,  duress,  or  undue  influence.  They  are 
not  sufiicient  to  show  fraud  or  mistake.  It  is  not  alleged 
that  Ottis  did  not  read  the  contract  before  he  signed  it,  or 
that  he  was  then  ignorant  of  its  contents.  There  is  an  alle- 
gation that  when  Lundeen  handed  Ottis  the  written  offer, 
before  signing,  he,  Ottis,  '^  thought  it  was  an  agreement  for 
an  exchange  of  properties.''  The  contract  when  signed  by 
Graham,  as  was  contemplated,  would  be,  in  fact,  an  agree- 
ment for  such  exchange.  This  statement,  therefore,  shows 
no  misunderstanding,  as  to  the  agreement.  Hence,  there  was 
no  mistake.  It  is  not  stated  that  any  artifice  was  practiced 
to  induce  him  to  refrain  from  reading  it  or  that  he  was  unable 
to  read,  or  that  the  contents  of  this  clause  were  in  any  way 
misrepresented.  The  statement  by  Lundeen  that  he  would 
expect  the  commission  only  in  the  event  that  the  exchange 
was  completed,  was  not  a  representation  that  the  agreement 
so  provided,  nor  a  representation  of  any  kind  in  regard  to 
the  contents  of  the  instrument.  It  was,  at  most,  a  voluntary 
promise  by  Lundeen  that  he  would,  to  that  extent,  disregard 
or  waive  the  agreement.  Being  without  consideration,  it  was 
not  binding,  and  being  a  part  of  the  contemporary  oral  nego- 
tiations, it  cannot  be  allowed  to  vary  the  terms  of  the  writ- 
ing. .  (Civ.  Code,  sec.  1625,  Code  Civ.  Proc,  sec.  1856.)  It 
is  not  alleged  that  it  was  made  without  any  intent  to  perform 
it,  and,  therefore,  it  is  no  basis  for  a  charge  of  fraud.  There 
are  no  facts  alleged  sufficient  to  constitute  such  charge. 
What  has  been  said  sufficiently  disposes  of  the  claim  that  the 
contract  should  be  reformed  in  the  particulars  prayed  for. 

There  was  no  want  of  consideration.  According  to  the 
terms  of  the  offer,  all  that  Lundeen  was  to  do  to  earn  the 
commission  was  to  act  as  the  agent  of  Ottis  in  '' negotiating 
an  exchange"  of  the  properties.  The  answer  states  on  this 
point  that  Ottis  desired  to  obtain  an  agreement  that  would 
bind  Qraham  to  make  the  exchange.  It  does  not  appear  that 
he  desired  anything  more  or  that  further  action  was  neces- 
sary. Lundeen  accomplished  this  task.  The  offer  and  the 
acceptance  of  Graham  constitute  a  valid  contract  between 
Ottis  and  Graham  binding  on  both.  No  further  negotiations 
remained  to  be  made.    The  only  thing  remaining  undone  was 


Nov.  1912.]  LuNDEBN  V.  Ottis.  187 

performance,  which  Ottis  could  have  enforced  by  suit  against 
Graham.  Lundeen  did  not  undertake  to  compel  such  per- 
formance. He  was  entitled  to  the  commission,  even  accord- 
ing to  defendant's  own  statement,  when  he  procured  Oraham 
to  execute  the  acceptance  Ottis  could  not  defeat  Lundeen 's 
right  to  commission  by  abandoning,  as  it  seems  he  has,  his 
own  right  to  enforce  performance  by  Oraham. 

On  the  trial,  when  Ottis  offered  to  introduce  evidence  in 
support  of  his  answer,  the  court  ruled  that  the  facts  alleged 
constituted  no  defense  to  the  action,  excluded  all  the  evidence 
offered  and  directed  the  jury  to  render  a  verdict  for  the  plain- 
tiff, which  was  accordingly  done.  For  the  reasons  above 
stated  we  conclude  that  there  was  no  error  in  this. 

Defendant  at  that  time  asked  leave  to  amend  his  answer  by 
adding  thereto  an  allegation  that  at  the  time  he  signed  the 
written  proposal,  Lundeen,  who  had  prepared  it,  represented 
it  to  be  an  agreement  for  an  exchange  of  property  and  the 
further  allegation  that  Lundeen  was  then  ''the  trusted  agent 
of  defendant  and  stood  in  relation  of  special  trust  and  con- 
fidence to  defendant  and  was  relied  upon  by  defendant  as 
such  confidential  agent."  Leave  to  do  so  was  refused.  The 
amendment  would  not  have  made  the  answer  good.  The  exe- 
cuted offer  did  constitute  an  agreement  for  exchange.  The 
representation  as  alleged  was  therefore  not  false,  but  true, 
and  nothing  is  alleged  to  show  that  it  was  misleading.  It 
is  not  alleged  that  Lundeen  stated  that  the  offer  contained 
nothing  eke  except  an  agreement  to  exchange  properties  or 
represented  that  it  did  not  contain  the  agreement  to  pay  com- 
missions. Consequently,  whether  at  the  time  the  alleged 
statement  was  made  Lundeen  was  a  trusted  agent  or  was  act- 
ing at  arms'  length,  the  representation  was  true  and  did  not 
eonstitute  fraud. 

The  judgment  and  order  are  affirmed. 

Angellotti,  J.,  and  Sloss,  J.,  concurred. 
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[L.   A.    No.    3010.    Department   One. — November    18,    1912.] 

A.  M.  RUIZ,  as  Special  Administrator  of  the  Estate  of  Freder- 
ich  Joseph  Litterst,  Deceased,  Appellant,  v.  SANTA 
BARBARA  GAS  AND  ELECTRIC  COMPANY  (a  Cor- 
poration),  Respondent. 

Neglioengb — Action  bt  Administrator  to  Rsgoveb  roB  Death — 
FUEADiNO — Allegation  Showing  Heirs  of  Deceased  Essential. 
The  complaint  in  an  action  brought,  under  section  377  of  the 
Code  of  Civil  Procedure,  bj  the  administrator  of  the  estate  of  a 
deceased  person  who  was  not  a  minor,  to  recover  damages  for 
his  negligent  death,  fails  to  state  a  cause  of  action  unless  it  be 
alleged  that  the  deceased  left  heirs.  A  mere  allegation  that  hy 
reason  of  the  death,  "his  heirs  and  personal  representatives  have 
suffered  damages"  in  a  specified  sum  is  insufficient. 

Id. — ^Action  bt  Special  Administrator — Substitution  or  General 
Administrator. — ^Under  section  1416  of  the  Code  of  Civil  Pro- 
eedure,  the  general  administrator  of  the  estate  of  a  deceased  per- 
son is  entitled  to  be  substituted  as  plaintiff  in,  and  to  prosecute 
to  final  judgment,  any  action  instituted  by  a  special  administrator 
of  the  estate  which  he  was  authorized  to  commence. 

Id. — Action  by  Personal  Representative  of  Deceased — ^Recovebt 
FOR  Benefit  of  Heirs  or  Relatives — Negligent  Death  of  Em- 
ployee.— The  action  authorized  by  section  377  of  the  Code  of 
Civil  Procedure  to  recover  damages  for  the  negligent  death  of  a 
person  not  a  minor,  is  solely  for  the  benefit  of  the  heirs  of 
the  deceased.  The  money  recovered  in  such  action  does  not  be- 
long to  the  estate  but  to  the  heirs  only,  and  the  administrator 
has  the  right  to  bring  the  action  only  because  the  statute  author- 
izes him  to  do  so,  but  he  is  simply  made  a  statutory  trustee  to 
recover  damages  for  the  benefit  of  the  heirs.  The  same  is  true 
of  the  action  authorized  by  section  1970  of  the  Civil  Code,  as 
amended  in  1907,  purporting  to  give  a  right  of  action,  for  and  on 
behalf  of  "the  widow,  children,  dependent  parents,  and  depend- 
ent brothers  and  sisters,"  against  an  employer  for  damages  result- 
ing from  the  death  of  an  employee  in  certain  cases,  to  "the  per- 
sonal representatives  of  such  employee."  || 

Id. — Special  Administrator  mat  Sue  for  Negligent  Death — Order 
OF  Appointment  Authorizing  Surr.—Section  1415  of  the  Code  of 
Civil  Procedure  authorizes  the  commencement  and  maintenance  by 
a  special  administrator,  when  authorized  by  the  order  of  court 
appointing  him,  of  any  suit  or  legal  proceeding  that  might  be 
commenced  or  maintained  by  the  general  administrator  or  exec- 
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vtor;  and,  as  the  right  to  maintain  an  action  to  reeover  for  a 
negligent  death  under  either  section  877  of  the  Code  of  CSvil 
Prooednre  or  section  3970  of  the  Civil  Code  is  expressly  con- 
ferred upon  such  general  personal  representatives,  the  special  ad- 
ministrator has  the  same  right,  when  authorized  bj  the  order  of 
eourt  appointing  him. 

Ist. — Ajcimdid  Complaint — ^New  Causk  or  Action  not  Statei>— Stat- 
UTB  OF  LmiTATiONS. — ^Where  there  is  no  attempt  to  state  a  new 
eausa  of  action  in  an  amended  complaint,  but  merely  the  addi-' 
tion  of  matters  essential  to  make  the  original  cause  of  action 
complete,  the  amendment,  though  made  after  the  expiration  of 
the  period  of  limitation  for  the  action,  relates  back  to  the  time 
of  its  commencement. 

Id. — Failubx  to  Allege  Heibship  ob  Belationship  to  Deceased — 
Amended  Complaint  Cdrimo  Detect — Ebbob  in  Befusino  Leave 
TO  File. — ^Where  the  original  complaint  in  an  action  instituted  by 
a  special  administrator  to  recover  for  the  alleged  negligent  death 
of  an  employee  of  the  defendant,  was  filed  in  time  but  was  de- 
fective in  failing  to  show  that  the  deceased  left  any  heirs,  as 
required  by  section  377  of  the  Code  of  Civil  Procedure,  or  any 
relatives  for  whose  benefit  sach  action  is  authorized  by  section 
1970  of  the  Civil  Code,  an  amended  complaint  curing  the  defect 
does  not  state  a  new  or  different  cause  of  action,  and  it  was 
error  for  the  trial  court  to  refuse  to  permit  it  to  be  filed  on  the 
ground  that  a  new  cause  of  action  was  stated  therein,  which  was 
then  barred  by  the  statute  of  limitations. 

1]>. — Application  pob  Leave  to  File  Amended  Pleading — Pbopeb 
Pbacticb — Sufficiency  Should  be  Tested  by  Demuebeb. — On  an 
application  to  the  trial  court  for  leave  to  file  such  an  amended 
complaint,  the  court  should  not  consider  any  objection  based  upon 
the  sufficiency  of  its  allegations  as  a  matter  of  pleading,  or  any 
objection  based  upon  the  statute  of  limitations.  The  proper  prac- 
tice is  to  permit  the  amendment  to  be  filed  and  to  determine  its 
sufficiency  on  demurrer,  when  leave  might  be  given  to  the  pleader 
to  amend  if  the  pleading  be  held  insufficient  and  the  eourt  deem 
it  proper  to  grant  such  leave. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County.    S.  E.  Crow,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt. 

Bicfaards  &  Carrier,  for  Appellant. 

H.  H.  Trowbridge,   Hamilton   A.   Bauer,   and   Henley  C. 
Booth,  for  Respondent. 
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ANGELLOTTI,  J.— This  is  an  appeal  by  plaintiff  from 
a  judgment  that  he  take  nothing  by  his  action  and  that  defend- 
ant recover  its  costs,  given  upon  sustaining  a  demurrer  to 
plaintiff's  complaint  after  failure  on  plaintiff's  part  to  amend. 

The  action  is  one  instituted  October  19, 1910,  by  plaintiff  as 
special  administrator  of  the  estate  of  decedent  to  recover 
damages  for  the  death  of  deceased,  an  employee  of  defendant, 
on  October  23, 1909,  alleged  to  have  been  caused  by  the  wrong- 
ful neglect  of  defendant  in  furnishing  defective  and  insufiS- 
cient  appliances  with  which  to  perform  his  work.  It  appeared 
from  the  allegations  of  the  complaint  that  an  application  on 
plaintiff's  part  for  general  letters  of  administration  of  said 
estate  was  pending  at  the  time  of  the  institution  of  the  action, 
that  he  had  already  been  appointed  special  administrator  by 
an  order  expressly  empowering  him  to  institute  this  action, 
and  that  letters  of  special  administration  had  been  issued  to 
him  in  conformity  with  the  order.  A  demurrer  was  inter- 
posed to  the  complaint  on  various  grounds,  among  others 
being  the  ground  that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  complaint  did  fail 
to  state  a  cause  of  action,  in  that  it  failed  to  allege  that  the 
deceased  left  any  heir,  an  allegation  absolutely  essential  in  an 
action  of  this  character.  (Webster  v.  Norwegian  Mining  Co., 
137  CaL  399,  [92  Am.  St.  Rep.  181,  70  Pac.  276].)  It  did 
allege  that  by  reason  of  the  death,  "his  heirs  and  personal 
representatives  have  suffered  damage  in  the  sum  of  ten 
thousand  dollars,"  but  there  was  no  other  allegation  referring 
to  any  heir.  The  trial  court  sustained  the  demurrer,  with 
leave  to  plaintiff  to  amend.  Within  the  time  given  by  the 
court  and  by  stipulation  for  such  amendment,  plaintiff  was 
duly  appointed  general  administrator  of  the  estate  of  deceased, 
general  letters  of  administration  were  issued  to  him,  and  as 
such  general  administrator  he  regularly  applied,  on  notice, 
to  be  substituted  as  plaintiff  in  place  of  the  special  adminis- 
trator, and  to  be  allowed  to  file  an  amended  complaint,  a  copy 
of  which  proposed  amended  complaint  was  presented  with 
his  application.  In  the  mean  time,  the  time  within  which, 
under  our  statute  of  limitations,  an  action  of  this  character 
may  be  instituted,  viz.,  one  year  (Code  Civ.  Proc,  sec.  340, 
8ubd.  3),  had  expired.  Such  time  expired  prior  to  the  ap- 
pointment of  plaintiff  as  general  administrator.     Objection 
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was  made  to  the  proposed  substitution  and  the  filing  of  the 
amended  complaint  on  two  grounds,  which  were  substantially, 
firsty  that  plaintiff  as  special  administrator  was  not  author- 
ized  under  the  statutes  to  commence  or  maintain  an  action 
of  this  character,  that  the  order  of  the  court  authorizing  him 
to  do  so  was  beyond  its  jurisdiction  and  void,  and  that  no 
proper  action  having  been  instituted  within  a  year  from  the 
date  of  death  of  deceased,  the  alleged  cause  of  action  was 
barred  by  subdivision  3  of  section  340  of  the  Code  of  Civil 
Procedure,  and,  second,  that  the  proposed  amended  complaint 
set  up  a  new  and  different  cause  of  action  from  the  one 
attempted  to  be  declared  by  the  original  complaint,  and  there- 
fore attempted  to  state  a  cause  of  action  barred  by  the  pro- 
visions of  our  statute  just  cited.  The  objection  was  sustained, 
and  the  application  of  plaintiff  denied.  Thereupon  judgment 
was  given  for  defendant  as  already  stated. 

1.  As  to  the  first  objection  made  to  the  granting  of  plain- 
tiff's application :  If  the  special  administrator  was  authorized 
to  commence  the  action,  the  general  administrator  was  entitled 
to  be  substituted  as  plaintiff.  Section  1416  of  the  Code  of 
Civil  Procedure  provides  that  the  powers  of  the  special  admin- 
istrator cease  upon  the  granting  of  letters  testamentary  or  of 
administration,  and  that  "the  executor  or  administrator  may 
prosecute  to  final  judgment  any  suit  commenced  by  the  special 
administrator." 

The  objection  is  based  upon  the  character  of  this  action,  as 
defined  by  our  decisions,  and  the  language  of  our  statute  rela- 
tive to  the  powers  and  duties  of  special  administrators. 

Section  377  of  the  Code  of  Civil  Prcmedure  gives  a  right  of 
action  for  damages  for  the  death  of  a  person  not  a  minor, 
eaused  by  the  wrongful  act  or  neglect  of  another,  to  the  ''heirs 
or  personal  representatives"  of  the  deceased.  Section  1970  of 
the  Civil  Code  as  amended  in  1907  [Stats.  1907,  p.  119],  pur- 
ports  to  give  a  right  of  action,  for  and  on  behalf  of  '*the 
widow,  children,  dependent  parents,  and  dependent  brothers 
and  sisters,"  against  an  employer,  for  damages  resulting 
from  the  death  of  an  employee  in  certain  cases,  to  **the  per- 
sonal representative  of  such  employee."  It  is  settled  by  the 
decisions  that  an  action  of  the  character  authorized  by  section 
377  of  the  Code  of  Civil  Procedure  is  one  solely  for  the  bene- 
fit of  the  heirs,  by  which  they  may  be  compensated  for  the 


192  Ruiz  v,  Santa  Barbara  Qas  etc.  Co.     [164  Cal. 

pecuniary  injury  suffered  by  them  by  reason  of  the  loss  of 
their  relative,  that  the  money  recovered  in  such  an  action  does 
not  belong  to  the  estate  but  to  the  heirs  only,  and  that  an 
administrator  has  the  right  to  bring  the  action  only  because 
the  statute  authorizes  him  to  do  so,  and  that  he  is  simply  made 
a  statutory  trustee  to  recover  damages  for  the  benefit  of  the 
heirs.  (See  Webster  v.  Norwegian  Min.  Co.,  137  Cal.  399, 
[92  Am.  St.  Rep.  181,  70  Pac.  276] ;  Munro  v.  Pacific  Const, 
etc.  Co.,  84  Cal.  515,  528,  [18  Am.  St.  Rep.  248,  24  Pac.  3031 ; 
Jones  v.  Leonardt,  10  Cal.  App.  284,  286,  [101  Pac.  811].) 
The  same  is  manifestly  made  to  appear  as  to  the  persons  men- 
tioned therein  by  the  language  used  in  the  provision  of  sec- 
tion 1970  of  the  Civil  Code,  hereinbefore  referred  to. 

Section  1411  of  the  Code  of  Civil  Procedure  provides  that 
in  the  event  of  delay  in  granting  letters  testamentary  or  of. 
administration  from  any  cause,  and  in  other  specific  cases, 
''the  superior  court,  or  a  judge  thereof,  must  appoint  a  special 
administrator  to  collect  and  take  charge  of  the  estate  of  the 
decedent  in  whatever  county  or  counties  the  same  may  be 
found,  and  to  exercise  such  other  powers  as  may  be  neces- 
sary for  the  preservation  of  the  estate."  Section  1412  of  the 
Code  of  Civil  Procedure  provides  that  the  appointment  must 
be  made  ''by  entry  upon  the  minutes  of  the  court,  specifying 
the  powers  to  be  exercised  by  the  administrator."  Section 
1415  of  the  Code  of  Civil  Procedure  provides  that  the  special 
administrator  "must  collect  and  preserve  for  the  executor  or 
administrator,"  all  the  personal  property  of  the  decedent  and 
demands  of  the  estate,  and  must  take  charge  of  the  real  estate, 
''and  for  any  such  and  all  necessary  purposes  may  commence 
and  maintain  or  defend  suits  and  other  legal  proceedings  as 
an  administrator."  As  already  noted,  section  1416  of  the 
Code  of  Civil  Procedure  provides  that  the  executor  or  admin* 
istrator  may  prosecute  to  final  judgment  any  suit  commenced 
by  the  special  administrator. 

The  theory  of  learned  counsel  for  respondent  is  that  the 
powers  conferred  by  statute  on  a  special  administrator  have 
to  do  solely  with  the  collection  and  preservation  of  the  prop- 
erty of  the  estate,  that  the  superior  court  has  no  jurisdiction 
to  confer  a  power  not  authorized  by  the  statute,  and  that  as 
the  money  recovered  in  such  an  action  has  been  held  not  to 
belong  to  the  estate,  but  solely  to  the  heirs,  the  commence- 
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ment  and  maintenance  of  such  an  action  is  a  matter  not 
embraced  within  the  powers  conferred  upon  the  special 
administrator. 

We  are  of  the  opinion  that  the  commencement  and  mainte- 
nance of  such  an  action  should  be  held  to  be  within  the  scope 
of  the  powers  and  duties  of  a  special  administrator,  as  such 
powers  and  duties  are  defined  by  our  statute.  Although  the 
moneys  recovered  in  such  an  action  do  not  constitute  assets 
of  the  estate,  they  do  constitute  property  which  it  is  the  right 
and  duty  of  the  personal  Tepresentative  of  the  deceased  to 
collect  for  the  benefit  of  the  heirs,  and  the  right  to  maintain 
an  action  for  the  recovery  of  the  same  is  expressly  conferred 
upon  such  personal  representative.  Section  1415  of  the  Code 
of  Civil  Procedure  appears  to  us  under  any  fair  and  reason- 
able construction  to  authorize  the  commencement  and  mainte- 
nance by  the  special  administrator,  when  authorized  by  the 
order  of  court  appointing  him,  of  any  suit  or  legal  proceeding 
that  might  be  commenced  or  maintained  by  the  general  admin- 
istrator or  executor.  He  for  any  of  certain  enumerated 
purposes  ^'and  all  necessary  purposes  may  commence  and 
maintain  or  defend  suits  and  other  legal  proceedings  as  an 
administrator'*  may  do.  Any  action  thus  commenced  by  him 
may  be  prosecuted  to  final  judgment  by  the  general  adminis- 
trator or  executor  when  appointed.  No  reason  is  apparent 
why  the  special  administrator  should  be  held  to  be  excluded 
from  the  exercise  of  this  power  conferred  upon  general  admin- 
istrators, and  in  many  cases  it  may  be  exceedingly  necessary 
for  the  protection  of  the  rights  of  the  heirs  interested  that 
he  should  have  such  power,  in  view  of  the  fact  that  such  an 
action  must  be  instituted  within  one  year  from  the  date  of 
death  of  the  deceased.  It  has  been  held  that  such  an  adminis- 
trator may  maintain  the  action  given  to  the  ''executor  or 
administrator"  by  section  1589  of  the  Code  of  Civil  Procedure 
to  recover  when  there  is  a  deficiency  of  assets  "for  the  benefit 
of  the  creditors"  of  the  decedent,  real  estate  conveyed  by  him 
during  his  lifetime  with  intent  to  defraud  his  creditors.  (See 
Fords  ▼.  Exempt  Fire  Co.  et  al,,  50  Cal.  299.)  It  has  also 
been  held  that  such  an  administrator  may  maintain  an  action 
to  quiet  title  to  real  property  of  the  deceased,  and  that  special 
as  well  as  general   administrators   are    included  within  the 

term  ''administrators"  as  used  in  section  1582  of  the  Code  of 
OLXIV.  ou.—is 
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Civil  Procedure.  {McNeil  v.  Morgan,  157  Cal.  373,  380,  [108 
Pac.  69].)  We  can  see  no  good  reason  why  the  same  should 
not  be  held  as  to  the  term  "personal  representative"  in  sec- 
tion 377  of  the  Code  of  Civil  Procedure  and  section  1970  of 
the  Civil  Code,  and  believe,  as  already  stated,  that  by  the 
language  used  in  section  1415  of  the  Code  of  Civil  Procedure 
it  was  intended  to  make  it  possible  for  a  special  administrator 
to  commence  and  maintain  any  action  that  an  executor  or 
general  administrator  is  authorized  to  commence  and  maintain. 

2.  We  cannot  see  that  any  new  or  different  cause  of  action 
from  that  attempted  to  be  set  up  in  the  original  complaint 
was  attempted  to  be  stated  in  the  proposed  amended  com- 
plaint. By  each  it  was  attempted  to  state  the  cause  of  action 
given  by  the  statute  to  the  personal  representative  of  the 
deceased  for  the  benefit  of  heirs  of  the  deceased,  where  his 
death  is  caused  by  the  wrongful  act  or  neglect  of  another.  It 
would  appear  to  be  immaterial  in  this  connection  whether  the 
personal  representative  in  this  case  has  the  right  of  action  by 
virtue  of  section  377  of  the  Code  of  Civil  Procedure  or  by 
virtue  of  section  1970  of  the  Civil  Code,  as  amended  in  1907. 
In  either  event  he  has  such  a  cause  of  action,  under  one  sec- 
tion it  being,  in  view  of  our  decisions,  for  the  benefit  of  heirs 
generally  who  are  damaged,  and  under  the  other,  it  being  for 
the  benefit  of  certain  designated  persons  only,  including 
"dependent  parents,  and  dependent  brothers  and  sisters." 

If  the  amended  complaint  did  not  attempt  to  set  up  a  new 
and  different  cause  of  action  from  that  attempted  to  be  set  up 
in  the  original  complaint,  there  is  nothing  in  the  contention 
made  by  respondent  based  upon  the  statute  of  limitations. 
Where  there  is  no  attempt  to  state  a  new  cause  of  action  in  an 
amended  complaint,  but  merely  the  addition  of  matters  essen- 
tial to  make  the  original  cause  of  action  complete,  the  amend- 
ment, though  made  after  the  expiration  of  the  period  of  limi- 
tation, relates  back  to  the  time  of  the  commencement  of  the 
action.  This  was  expressly  held  by  the  district  court  of 
appeal  for  the  first  district  in  Ratter's  Law  etc.  Co.  v.  Leffing- 
well,  11  Cal.  App.  494,  [105  Pac.  427],  in  which  a  rehearing 
was  denied  by  this  court,  where  the  original  complaint  on  a 
promissory  note  did  not  contain  an  allegation  of  nonpayment, 
an  allegation  absolutely  essential  to  the  statement  of  a  cause 
of  action.    The  amended  complaint  was  filed  after  the  stat- 
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nte  would  have  run,  if  it  had  not  been  for  the  original  com- 
plaint. It  was  held  that  it  could  not  properly  be  said  that 
no  action  was  brought  on  the  obligation  until  the  amended 
complaint  was  filed,  that  the  filing  of  the  first  complaint  was 
the  bringing  of  the  action  on  the  particular  obligation  and  the 
filing  of  the  amended  complaint  was  simply  a  continuance  of 
the  same  action  upon  the  same  obligation.  It  was  recognized 
that  there  was  some  confiict  of  authority  in  other  states,  but 
the  rule  adopted  was  declared  to  be  supported  by  the  better 
reasoning.  In  Frost  v.  Witer,  132  Cal.  421,  427,  [84  Am.  St. 
Rep.  53,  64  Pac.  705],  it  was  said,  citing  several  authorities, 
that  ''where  the  cause  of  action  is  not  changed,  the  time  to 
which  the  statute  of  limitations  runs  is  the  filing  of  the  orig- 
inal complaint."  In  Tiffany's  Death  by  Wrongful  Act,  sec- 
tion 187,  it  is  said:  ''The  complaint  or  declaration  may  be 
amended  as  in  other  actions  where  the  amended  pleading  does 
not  state  a  new  cause  of  action ;  and  such  amendment,  although 
made  after  the  expiration  of  the  period  of  limitation,  will 
relate  back  to  the  commencement  of  the  suit.  Thus,  an 
amendment  may  be  made  .  .  .  which  adds  an  allegation  that 
the  deceased  left  a  wife  and  children."  This  statement  is 
supported  by  the  decisions  cited,  viz. :  South  Carolina  R,  R, 
Co.  V.  Nix,  68  Ga.  572,  and  Haynie  v.  Chicago  etc.  R.  R.  Co,, 
9  HI.  App.  105.  In  the  latter  of  these  cases  the  original  com- 
plaint did  not  contain  the  necessary  averment  that  the 
deceased  left  a  widow  or  next  of  kin.  The  amended  com- 
plaint, presented  after  the  statute  would  have  run  had  it  not 
been  for  the  original  complaint,  contained  the  necessary  alle- 
gation in  this  behalf.  It  was  held  that  no  new  cause  of  action 
was  stated,  that  the  effect  of  the  amendment  was  simply' to 
state  truly  the  cause  of  action  as  it  existed  at  the  time  of  the 
commencement  of  the  suit  and  was  defectively  stated  in  the 
original  complaint,  and  that  the  objections  of  the  defendant 
based  on  the  statute  of  limitations  should  have  been  overruled. 
The  case  of  LiUy  v.  Railroad  Co.,  32  S.  C.  142,  [10  S.  E.  932], 
may  support  respondent's  claim  in  this  behalf  to  some  extent, 
but  this  case  does  not  appear  to  us  to  be  in  accord  with  the 
doctrine  of  Rauer^s  etc.  Co.  v.  LefflngweU,  11  Cal.  App.  494, 
[105  Pac.  427],  which  we  think  states  the  better  rule.  We 
find  no  other  case  cited  by  respondent  in  this  matter  that 
requires  notice. 
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3.  Basing  its  contention  upon  the  claim  that  this  action 
must  be  held  to  be  subject  to  the  limitation  in  section  1970  of 
the  Civil  Code  to  the  effect  that  it  can  be  maintained  only  for 
the  benefit  of  ''dependent  parents  and  dependent  brothers 
and  sisters''  where  there  is  no  widow  or  child,  it  is  urged  here 
that  the  proposed  amended  complaint  is  fatally  defective  in 
not  alleging  that  the  parents  of  deceased,  who  are  alleged  to 
be  his  only  heirs  at  law,  were  "dependent  parents."  This 
objection  does  not  appear  to  have  been  made  in  the  trial  court. 
We  are  of  the  opinion  that  such  an  objection  should  not  be 
considered  on  such  an  application  as  the  one  made  to  the  trial 
court,  and  probably  the  same  is  true  as  to  the  objection  based 
on  the  statute  of  limitations,  which  we  have  already  considered 
on  its  merits.  The  usual  and  orderly  way  to  test  the  suffi- 
ciency of  an  amended  complaint  is,  in  the  first  instance,  by 
demurrer,  after  the  same  has  been  filed,  when  the  questions 
presented  in  regard  thereto  may  be  considered  and  deter- 
mined, and  leave  given  to  the  pleader  to  amend  if  the  plead- 
ing be  held  insufGicient  and  the  court  deem  it  proper  that  the 
party  should  have  such  leave. 

In  view  of  what  we  have  said,  we  are  of  the  opinion  that 
the  trial  court  erred  in  not  granting  the  application  for  sub- 
stitution and  leave  to  file  an  amended  complaint. 

The  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  the  views  herein 
expressed. 

ShaWy  J.y  and  Sloss,  J.,  concurred. 


[S.   P.   No.    6240.    In   Bank.— NoTember   19,   1912.] 

JOHN   A.    CLASSEN   and   LENA   CLASSEN,   his   Wife, 
Respondents,  v.  H.  G.  THOMAS  et  al.,  Appellants. 

New  Tsial — Written  Opinion  of  Trial  Judoe — Record  on  AppxAii. 
A  written  opinion  of  the  trial  judge  filed  in  determining  a  mo- 
tion for  a  new  trial  constitutes  no  part  of  the  record  on  appeal 
and  cannot  operate  to  limit  the  effect  of  the  order  as  actuallj  made. 
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Ip. — ^LnoTATiON  or  Gbouitdb  or  Obdik  must  Appeae  Thkbein. — Any 
limitation  of  the  giouiids  npon  whieh  mich  order  ie  made  muBt, 
to  be  effeetiml,  be  specified  in  the  order  itself. 

Id. — OiDB  £ntibk»  in  Knnms  Gbantino  Nxw  Teiait— Written 
Opinion  Sionxd  and  Filed  bt  Judge. — Where  there  is  an  order 
fimntinf  a  new  trial  entered  upon  the  minutes  of  the  court,  and 
alao  a  paper  signed  and  filed  bj  the  judge  stating  his  reasons  for 
hie  conclusion  that  a  new  trial  should  be  granted,  and  ending 
with  the  words  "The  motion  for  a  new  trial  will  be  granted/' 
tlie  latter  paper  is  simplj  the  written  opinion  of  the  judge,  and 
in  no  sense  an  order  granting  a  new  trial.  The  order  entered  in 
tlie  minutes  is  the  only  record  of  the  court's  action,  and  is  to  be 
measured  bj  its  terms. 

MOTION  for  leave  to  file  as  a  part  of  the  record  on  appeal 
from  an  order  of  the  Superior  Court  of  Alameda  County 
granting  a  new  trial,  a  copy  of  a  certain  document  claimed  by 
the  appellant  to  be  the  order  appealed  from.  J.  D.  Murphy, 
Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

T.  C.  Coogan,  Coogan  &  O'Connor,  J.  A.  Elston,  and 
Snook  &  Church,  for  Appellants. 

Mastick  &  Partridge,  and  Dudley  Einsell,  for  Respondents. 

THE  COURT. — This  is  a  motion  by  appellants  for  an  order 
allowing  them  to  file  as  a  part  of  the  record  on  appeal,  what 
thej  claim  is  a  certified  copy  of  the  order  from  which  their 
appeal  is  taken,  which  is  the  order  granting  a  new  trial  in  the 
above  entitled  action. 

The  record  on  appeal  does  contain  a  copy  of  an  order  made 
March  25, 1912,  granting  a  new  trial,  as  the  same  was  entered 
en  the  minutes  of  the  court,  and  the  order  as  so  entered  was 
simply  a  general  order  granting  a  new  trial,  without  the  state- 
mait  of  any  reason  therefor,  or  the  specification  of  the  grounds 
upon  which  the  same  was  based.  The  paper  sought  to  be 
filed  here  as  a  copy  of  the  order  granting  a  new  trial  is  obvi- 
ously merely  a  copy  of  the  signed  opinion  filed  in  the  lower 
court  by  the  trial  judge  in  determining  the  motion  for  a  new 
trial.  It  states  at  considerable  length  the  reasons  of  the 
laamed  judge  for  his  conclusion  that  a  new  trial  should  be 
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granted  and  ends  with  the  words  ''The  motion  for  a  new  trial 
will  be  granted."  It  is  admitted  that  subsequent  to  the 
making  of  the  minute  entry  of  the  order  granting  a  new  trial, 
a  motion  was  made  in  the  lower  court  for  the  correction  of 
the  same  so  that  it  would  show  that  the  new  trial  was  not 
granted  on  the  ground  of  insufficiency  of  evidence,  and  that 
this  motion  was  denied. 

It  is  conceded,  as  it  must  be  under  the  decisions,  that  a 
written  opinion  of  the  trial  judge  filed  in  determining  a 
motion  for  a  new  trial  constitutes  no  part  of  the  record  on 
appeal  and  cannot  operate  to  limit  the  effect  of  the  order  as 
actually  made.  Any  limitation  of  the  grounds  upon  which 
the  order  is  made  must,  to  be  effectual,  be  specified  in  the 
order  itself.  We  are  satisfied  that  it  must  be  held,  under  the 
decisions,  that  the  paper  signed  and  filed  by  the  trial  judge 
was  simply  a  written  opinion,  and  in  no  sense  an  order  grant- 
ing a  new  trial.  In  both  Newman  v.  Overland  Pac,  Ry,  Co,, 
132  Cal.  73,  [64  Pac.  110],  and  Ben  Lomond  Wine  Co.  v. 
Sladky,  141  Cal.  619,  [75  Pac.  332],  the  paper  signed  and 
filed  by  the  judge  purported  to  order  a  new  trial,  the  language 
in  the  former  of  these  cases  being  **The  motion  for  a  new  trial 
is  granted."  In  such  case  it  was  held  that  where  there  is 
an  order  granting  a  new  trial  entered  upon  the  minutes  of 
the  court,  and  also  an  opinion  filed  showing  the  reasons  for 
the  granting  of  the  motion,  and  concluding  with  the  words 
'*The  motion  for  a  new  trial  is  granted,"  the  order  entered 
in  the  minutes  is  the  only  record  of  the  court's  action,  and  is 
to  be  measured  by  its  terms,  and  not  by  the  reasons  which  the 
court  may  give  for  it.  (See,  also,  Weisser  v.  Southern  Pacific 
By,  Co,,  148  Cal.  426,  7  Ann.  Cas.  636,  83  Pac.  439].) 

The  motion  is  denied. 

Beatty,  C.  J.,  does  not  participate  in  the  foregoing  decision. 
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[S.  F.  No.  6205.     In  Bank.— Noyember  20,  1912.] 

FRED  MILLER,  Petitioner,  ▼.   A.  J.  PILLSBUKY  et  al., 

Respondents. 

KicraoTKBs'  Liabiutt  Act — Injury  to  Eicplotee — Act  not  Appu- 
CABLS  to  Stats  as  Employer. — The  state  of  California,  as  an  em- 
plojer,  is  not  bound  by  tbe  provisions  of  section  4  of  the 
••Employers*  Liability  Act"  (Stats.  1911,  p.  79«),  to  make  com- 
pensation to  an  employee  for  personal  injuries  received  by  him  in 
the  course  of  his  duties  as  an  employee.  There  is  nothing  in  the 
terms  of  the  act  which  can  be  construed  as  indicating  an  intention 
on  the  part  of  the  legislature  to  regard  the  act  in  its  present  form 
as  binding  on  the  state. 

Id. — Construction  of  Act — Election  to  be  Bound  by  Compensatory 
Features  of  Act. — By  the  terms  of  the  "Employers'  Liability  Act," 
its  application  is,  generally  speaking,  made  to  depend  upon  the  elec- 
tion of  both  parties  to  the  contract  of  employment.  In  the  absence 
of  such  mutual  agreement  the  injured  employee  must  have  recourse 
to  his  claim  for  damages,  or  in  other  words  must  proceed  to  enforce 
tlie  employer's  "liability"  as  distinguished  from  the  "compensa- 
tion" which  might  be  due  under  the  act. 

Id. — Stats  not  Liable  for  Injuries  to  Employees. — A  sovereign 
state  is  not  bound  at  all  to  compensate  an  individual  employee  for 
injuries  sustained  while  in  its  service,  and  no  right  ef  recovery  in 
favor  of  such  employee  exists  except  by  statute. 

Id. — Statute  Permittino  State  to  be  Sued  Strictly  Construed. — 
Statutes  permitting  the  state  to  be  sued  are  in  derogation  of  its 
sovereignty  and  will  be  strictly  construed.  The  "Employers'  Lia- 
bility Act"  must,  therefore,  be  strictly  construed  and  in  such  manner, 
if  possible,  to  preserve  to  the  state  its  nonliability  for  injuries  to 
those  in  its  service. 

APPLICATION  for  a  Writ   of  Mandate  directed  to  the 
Industrial  Accident  Board  of  the  State  of  California. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Aaron  L.  Spiro,  for  Petitioner. 

U.  S.  Webb,  Attomey-Oeneral,  for  Respondents. 

MELVIN,  J. — Fred  Miller,  petitioner  herein,  applied  to  the 
respondents  constituting  the  Industrial  Accident  Board  of  the 
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state  of  California,  to  hear  his  application  concerning  com- 
pensation for  injuries  received  by  said  Miller  in  the  course 
of  his  duties  as  an  employee  of  the  state.  The  board  refused 
to  hear  said  application  upon  the  ground  that  the  state  is  not 
an  employer  bound  by  the  provisions  of  the  "Employers' 
Liability  Act."  (Stats.  1911,  p.  796.)  An  alternative  writ 
of  mandate  was  issued  in  which  the  board  was  required  to 
hear  Miller's  application  or  to  show  cause  why  such  action 
should  not  be  had.  Respondents  appeared  and  demurred  to 
the  petition  for  a  writ  of  mandamus.  The  questions  raised 
being  purely  those  which  arise  out  of  the  interpretation  of 
the  "Employers'  Liability  Act,"  the  controversy  may  be 
determined  by  our  decision  upon  this  demurrer. 

By  the  terms  of  the  statute  its  application  is,  generally 
speaking,  made  to  depend  upon  the  election  of  both  parties  to 
the  contract  of  employment.  In  the  absence  of  such  mutual 
agreement  the  injured  employee  must  have  recourse  to  his 
claim  for  damages,  or  in  other  words  must  proceed  to  enforce 
the  employer's  "liability"  as  distinguished  from  the  "com- 
pensation" which  might  be  due  under  the  act.  By  section  3 
of  the  act  the  general  responsibility  of  employers  under  the 
theory  of  compensation  is  fixed  as  follows: 

"Liability  for  the  compensation  hereinafter  provided  for, 
in  lieu  of  any  other  liability  whatsoever,  shall,  .  .  .  exist 
against  an  employer  for  any  personal  injury  accidentally  sus- 
tained by  his  employees,  •  •  •  where  the  following  conditions 
of  compensation  concur: 

"(1)  Where  .  .  .  both  the  employer  and  employee  are 
subject  to  the  provisions  of  this  act.  .  .  . 

"(2)  Where  .  .  .  the  employee  is  performing  service  grow- 
ing out  of  and  incidental  to  his  employment.  .  .  . 

"  (3)  Where  the  injury  is  approximately  caused  by  acci- 
dent. .  .  • 

"And  where  such  conditions  of  compensation  exist  .  .  . 
the  right  to  the  recovery  of  such  compensation  .  .  ,  shall  be 
the  exclusive  remedy  against  the  employer  for  such  injury  or 
death.  ..." 

The  principal  point  of  difference  between  petitioner  and  re- 
spondents arises  over  the  interpretation  of  section  4,  which  is 
as  follows: 
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'^The  following  shall  constitute  employers  subject  to  the 
provisioiis  of  this  act  withm  the  meaning  of  the  preceding 
section :  (1)  The  state,  and  each  county,  city  and  county,  city, 
town,  Tillage  and  school  districts  and  all  public  corporations, 
every  person,  firm,  and  private  corporation,  (indudhig  any 
public  service  corporation)  who  has  any  person  in  service 
ander  any  contract  of  hire,  express  or  implied,  oral  or  writ- 
ten, and  who  at  or  prior  to  the  time  of  the  accident  to  the 
employee  for  which  compensation  under  this  act  may  be 
claimed,  shall,  in  the  manner  provided  in  the  next  section, 
have  elected  to  become  subject  to  the  provisions  of  this  act, 
and  who  shall  not,  at  the  time  of  such  accident,  have  with- 
drawn such  election,  in  the  manner  provided  in  the  next  sec- 
tion.'' 

Petitioner  insists  that  it  was  the  intention  of  the  legislature 
by  this  section  not  only  to  divide  employers  into  two  classes, 
but  to  commit  the  state  to  an  election  of  ''compensation"  as 
the  method  of  satisfying  claims  for  injuries  to  its  employees. 
He  believes  that  the  section  should  be  read  as  if  a  semicolon 
were  placed  after  the  words  ''all  public  corporations"  and 
that  80  punctuated  the  section  would  designate  two  classes  of 
employers,  (1)  the  state  and  the  specified  public  corpora- 
tions and  (2)  persons,  firms  and  corporations  having  people 
in  their  service  and  further  that  all  employers  in  the  first 
group  would  come  under  the  compensation  provisions,  while 
those  in  the  second  class  would  come  within  the  terms  of  the 
act  only  by  election. 

As  a  preliminary  reason  for  a  reading  of  the  act  in  such 
manner  as  to  sustain  his  views,  petitioner's  counsel  is  at  some 
pains  to  assure  us  that  "the  best  modem  judgment  favors 
the  theory  of  compensation"  and  "the  state  of  California 
expects  employers  to  elect  compensation  as  preferable  to 
liability."  Even  if  we  concede  his  first  proposition  we  can- 
not be  swayed  to  any  great  extent  by  it  unless  the  legislative 
branch  of  our  government  has  expressed  similar  views  because 
legislation  is  not  one  of  the  functions  of  this  court.  If,  how- 
ever, the  state  has  indicated  a  policy  in  favor  of  such  election 
by  employers,  we  should  of  course  be  bound  to  consider  that 
fact  in  our  efforts  to  interpret  statutes  having  reference  to 
employers  other  than  the  state  itself,  but  the  state's  prefer- 
ence in  that  regard,  even  if  for  the  purposes  of  argument  we 
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admit  its  existence,  would  be  of  small  value  to  us  in  constru- 
ing the  intention  of  the  state,  as  expressed  by  the  legislature, 
where  the  subject  involved  is  the  attitude  of  the  state  when  it 
is  itself  an  employer,  because  the  sovereign  is  not  bound  at 
all  to  compensate  an  individual  employee  for  injuries  sus- 
tained while  in  its  service,  and  no  right  of  recovery  in  favor 
of  such  employee  exists  except  by  statute.  {Bourn  v.  Hart, 
93  Cal.  321,  [27  Am.  St.  Rep.  203,  15  L.  R.  A.  431,  28  Pac. 
951] ;  Chapman  v.  State,  104  Qal.  690,  [43  Am.  St.  Rep.  158, 
38  Pac.  457] ;  Melvin  v.  State,  121  Cal.  16,  [53  Pac.  416] ; 
Denning  v.  State,  123  Cal.  316,  [55  Pac.  1000].)  ''Public 
rights  will  not  be  treated  as  relinquished  or  conveyed  away 
by  inference  or  legal  construction.  Statutes  permitting  the 
state  to  be  sued  are  in  derogation  of  its  sovereignty  and  will 
be  strictly  construed.'*  (Lewis's  Sutherland  Stat.  Constr., 
sec.  558.)  The  statute  before  us  must,  therefore,  be  strictly 
construed  and  in  such  manner,  if  possible,  to  preserve  to  the 
state  its  nonliability  for  injuries  to  those  in  its  service. 

But  petitioner  calls  our  attention  to  two  other  sections  of 
the  act  which,  as  he  believes,  when  read  in  connection  with 
section  4,  compel  the  interpretation  of  that  section  which  he 
favors.  Section  6  defines  the  term ' '  employee"  as  *  *  ( 1)  Every 
person  in  the  service  of  the  state,  or  any  county,  city  and 
county,  city,  town,  village  or  school  district  therein,  and  all 
public  corporations,  under  any  appointment  or  contract  of 
hire,  express  or  implied,  oral  or  written,  except  any  oflScial  of 
the  state,  or  of  any  county,  city  and  county,  city,  town,  village 
or  school  district  therein  or  any  public  corporation,  who  shall 
have  been  elected  or  appointed  for  a  regular  term  of  one  or 
more  years,  or  to  complete  the  unexpired  portion  of  any  such 
regular  term.  (2)  Every  person  in  the  service  of  another 
under  any  contract  of  hire,  express  or  implied,  oral  or  written, 
.  .  .  but  not  including  any  person  whose  employment  is  but 
casual  and  not  in  the  usual  course  of  the  trade,  business, 
profession  or  occupation  of  his  employer."  The  above  classifi- 
cation, he  says,  is  based  not  upon  any  difference  or  distinc- 
tion in  the  employees  themselves  but  solely  upon  the  classifi- 
cation of  employers.  Section  7  provides  that :  **  Any  employee 
as  defined  in  subsection  (1)  of  the  preceding  section  shall  be 
subject  to  the  provisions  of  this  act  and  of  any  act  amenda- 
tory thereof.    Any  employee  as  defined  in  subsection  (2)  of 
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the  preceding  section  shall  he  deemed  to  have  accepted  and 
shall  ...  be  subject  to  the  provisions  of  this  act.  .  .  .  if  .  .  . 

"(1).  The  employer  .  .  .  is  subject  to  the  provisions  of  this 
act,  whether  the  employee  has  actual  notice  thereof  or  not ;  and 

**(2).  At  the  time  of  entering  into  his  contract  of  hire, 
express  or  implied,  with  such  employer,  such  employee  shall 
not  have  given  to  his  employer  notice  in  writing  that  he  elects 
not  to  be  subject  to  the  provisions  of  this  act,  or,  in  the  event 
that  such  contract  of  hire  was  made  in  advance  of  such 
employer  becoming  subject  to  the  provisions  of  the  act,  such 
employee  shall,  without  giving  such  notice,  remain  in  the 
service  of  such  employer  for  thirty  days  after  the  employer 
has  filed  with  said  board  an  election  to  be  subject  to  the  terms 
of  this  act." 

Petitioner's  position  then  is  this:  Employees  are  classified 
by  section  6  simply  as  those  hired  by  the  two  kinds  of 
employers — public  and  private.  By  section  7  the  public 
employee  is  given  no  election,  and,  therefore,  petitioner 
reasons,  section  7  was  based  upon  the  conclusion  that  by  sec- 
tion 4  the  legislature  had  already  elected  for  the  state  the 
system  of  compensation.  That  is,  according  to  petitioner, 
the  statute  was  intended  to  classify  employers  and  employees, 
and  to  impose  the  provisions  for  compensation  automatically 
upon  public  employers  and  those  in  their  service,  and  to  per- 
mit the  privilege  of  election  to  private  employees  and  employ- 
ers. "The  legislature,"  says  counsel  for  petitioner,  "could 
never  have  intended  to  mix  this  privilege  of  election — to  allow 
election  to  both  classes  of  employers  and  to  only  one  class  of 
employees."  But  we  see  no  incongruity  in  a  situation  deny- 
ing to  public  employees  the  right  of  election.  The  state  by 
virtue  of  its  sovereignty  may  refuse  all  redress  to  its  injured 
servants.  When  it  elects  to  adopt  the  compensatory  system, 
that  becomes  the  only  recourse  of  the  employee.  His  election 
is  not  between  such  recourse  and  a  suit  for  damages,  but 
between  the  privilege  extended  to  him  and  resignation  from 
public  service.  All  who  seek  employment  under  the  state 
must  be  willing  to  accept  it,  if  at  all,  under  such  terms  as  are 
offered.  Returning  to  a  consideration  of  section  4:  If  we  so 
separate  the  section  that  the  modifying  clauses  each  beginning 
with  the  word  "who"  are  made  to  modify  only  the  nouns  fol- 
bwing  the  words  "public  corporations,"  we  take  away  from 
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the  act  its  elective  features  so  far  as  the  state  and  the  emplojees 
thereof  are  concerned  and  make  it  compulsory  as  to  them. 
Such  purpose  on  the  part  of  the  legislature  is  negatived  by 
several  circumstances.  For  example,  we  find  the  expression 
'*who  has  any  person  in  service  under  any  contract  of  hire" 
in  section  4.  If  petitioner  is  correct  in  his  views  these  words 
apply  only  to  the  nouns  '* person,"  **firm"  and  private  ** cor- 
poration"; but  we  find  essentially  the  same  formula  used 
twice  in  sectioii  6 — once  in  the  definition  of  an  employee  of  the 
state  and  again  with  respect  to  one  who  has  been  hired  by  a 
private  person.  Such  use  of  the  expression  in  the  latter  sec- 
tion would  indicate  that  when  it  appeared  in  section  4  it  was 
meant  (as  the  punctuation  would  imply)  to  modify  all  of  the 
preceding  nouns.  Another  argument  against  petitioner's 
position  is  that  the  act  contains  no  provisions  for  the  payment 
of  awards  which  might  be  in  favor  of  an  employee  and  against 
the  state.  Again  it  is  noticeable  that  no  machinery  is  sup- 
plied by  the  act  whereby  the  services  of  the  Industrial  Acci- 
dent Board  may  be  invoked  by  the  state.  No  officer  is  named 
as  the  proper  functionary  to  receive  service  of  notices  men- 
tioned in  the  act.  None  is  authorized  to  represent  the  state 
in  requesting  examinations  of  employees  or  the  hearing  of  any 
controversies.  These  omissions  are  significant.  They  indi- 
cate that  the  legislature  did  not  regard  the  state  as  being 
bound  by  the  act  in  its  present  form  and  therefore  omitted  to 
provide  for  those  contingencies  which  would  arise  if,  at  some- 
time in  the  future,  the  state  should  elect  to  place  itself  within 
the  terms  of  the  act,  and  which  could  then  be  met  by  appro- 
priate legislation.  We  are  convinced  that  the  legislature  did 
not  intend  the  reading  of  section  4  which  petitioner  would 
have  us  give  to  it. 
Let  the  demurrer  be  sustained  and  the  writ  discharged. 

Lorigan,  J.  concurred. 

HENSHAW,  J.,  concurring. — ^I  concur.  It  is  apparent 
that  this  statute  raises  a  doubt  whether  or  not  it  was  contem- 
plated by  its  framers  that  the  state  should  be  subject  to  its 
provisions.  Under  fundamental  and  familiar  principles  of 
construction  of  statutes  such  as  this  the  existence  of  the 
doubt  is  the  solution  of  the  inquiry.    Wherever  such  a  doubt 
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does  exist  the  construction  favors  the  sovereign.  The  sov- 
ereign is  not  brought  within  the  scope  of  its  own  laws  unless 
the  intent  that  this  should  be  done  is  made  plainly  to  appear. 
This  general  rule  of  construction  favoring  the  sovereign  in 
case  of  doubt  is  applied  to  grants  by  the  state,  to  statutes  of 
limitation,  to  rights  of  action,  and,  indeed,  to  all  laws  and 
contracts  concerning  which  it  may  be  thought  that  the  state 
is  included  or  is  a  party.  If,  in  truth,  the  state  desires  to 
subject  itself  to  the  law  here  in  question  it  could  and  should 
do  so  in  language  of  clear  and  unmistakable  import. 

Sioes,  J.,  and  Shaw.,  J.,  concurred. 


[Sac.  No.  1M9.    In  Bank.— Norember  20,  1912.] 

CHAMPION  GOLD  MINING  COMPANY  (a  Corporation), 
Appellant,  v.  THE  CHAMPION  MINES  (a. Corpora^ 
tion),  Respondent. 

VMKwm  AND  Yendkb — OpnoN  roa  Pubchask  or  Minino  Peopebtt — 
Failurb  to  Complt  With  Conditions  as  to  Payments  —  Non- 
WAXTttL  OP  Dktault — FosFSiTUKZ. — ^Wliere  an  option  for  the  pur- 
chase of  mining  property  is  conditional  upon  the  Tendee's  making 
eertain  pajments  ef  the  purchase  price  at  stated  intervals,  and  also 
pajments  ef  a  eertain  percentage  of  the  gross  amount  of  any 
elean-up,  to  be  applied  to  the  purchase  price,  within  ten  days  of  the 
eiean-up,  and  expressly  provides  in  regard  to  such  payments  that 
"Hime  is  ef  the  essence  of  this  option/'  .and  that  "upon  the  failure' 
to'lmaire  any  payments  above  specified,  or  upon  the  breach  of  any 
agreement  herein  provided,**  aU  rights  of  the  vendee  shall  cease 
and  all  payments  theretofore  made  shall  be  forfeited,  an  inexcus- 
able failure  of  the  vendee  to  make  a  payment  on  account  of  such 
elean-up,  when  the  same  should  be  paid  according  to  the  agree- 
ment, terminates  his  rights  under  the  option,  and  makes  it  impos- 
sible for  him  to  enforce  the  same,  in  the  absence  of  a  waiver  on 
the  part  of  the  vendor. 

Ib. — ^ViNDEi  in  Possession — ^Vendor's  Bight  of  Bx-possessiom. — ^Un- 
der such  circumstances,  it  is  immaterial  that  the  vendee  is  in  pos- 
session under  the  option.  His  right  te  the  possession  is  only  such 
as  the  contract  gives,  and  if  the  contract  substantially  provides 
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that  the  right  of  possession  shall  cease  upon  the  failure  to  perform 
a  specified  condition,  the  failure  to  perform  such  condition  entitles 
the  vendor  to  the  immediate  possession  of  the  property.  No  notiee 
by  the  vendor  is  essential  to  terminate  the  rights  of  the  vendee. 
His  default,  unezcused  and  not  waived,  ipso  facto  terminates  them. 

Id. — SURBENDEK  OP  POSSESSION  BT  VeNDEE — TeNDEE  OF  PAYMENTS  DuX 

After  Default — Demand  fob  Possession. — ^Where  after  such  a 
default  of  the  vendee,  the  corporate  vendor,  without  having  waived 
the  default,  by  formal  resolution  of  its  board  of  directors,  declared 
the  option  agreement  to  be  terminated  and  directed  its  secretary 
to  immediately  take  possession  of  the  property,  it  became  incumbent 
upon  the  vendee,  unless  the  vendor  receded  from  its  determination, 
to  surrender  possession  on  demand  therefor.  A  tender  of  all  the 
amounts  due,  made  subsequent  to  such  default,  could  not  avail  the 
vendee,  even  if  such  tender  was  made  prior  to  actual  service  of 
demand  for  possession. 

Id. — ^Waiveb  of  Defaui/t — Unaccepted  Proposal  fob  Waiver. — After 
the  right  of  the  vendor  to  retake  possession  had  become  fixed  by 
reason  of  the  vendee's  default,  its  unaccepted  proposal  of  certain 
terms  and  conditions  upon  which  the  default  would  be  waived,  in- 
cluding the  payment  of  a  larger  amount  of  money  than  that  due 
under  the  terms  of  the  contract,  and  charges  that  the  vendee  would 
not  have  been  required  to  pay  thereunder,  did  not  operate  to 
waive  the  default. 

Id. — Action  bt  Vendee  to  Recover  Possession — ^Pleadings — ^Failure 
TO  Consent  to  Vendor's  Repossession. — An  action  by  the  vendee, 
after  the  vendor  had  taken  possession  of  the  property  on  account 
of  such  default,  brought  solely  to  recover  its  possession,  to  obtais 
an  accounting  as  to  its  proceeds  while  in  the  vendor's  possession, 
and  to  recover  damages  caused  by  the  alleged  unlawful  withhold- 
ing, is  not  an  action  of  forcible  entry,  and  the  failure  of  the 
defendant  to  deny  the  allegations  of  the  complaint  showing  that 
the  plaintiff  did  not  consent  to  the  taking  of  possession  by  the  de- 
fendant is  immaterial. 

Id. — Recovery  of  Purchase  Price — Encumbrance  on  Vendor's  Title. 
In  such  action,  the  right  of  the  vendee  to  recover  a  part  payment 
of  the  purchase  price  of  the  property  is  not  in  issue,  nor  can  it 
avail  itself  of  the  fact  that  the  vendor's  title  to  the  property  was 
encumbered. 

Id. — ^Vendee  not  Entitled  to  Possession  Without  Compliance  With 
Contract. — Notwithstanding  the  title  of  such  vendor  is  defective 
or  encumbered,  the  vendee  is  not  entitled  to  remain  in  possession 
without  complying  with  the  conditions  of  the  contract  as  to  pay- 
ment. 

Jury  Trial — Practice — ^Directing  Verdict  for  Defendant. — On  a 
trial  by  jury,  it  is  proper  for  the  court,  after  the  evidence  oa  the 


Nov.  1912.]    Champion  Q.  Min.  Co.  v.  Champion  Mines.    207 

part  of  the  plamtiflF  was  closed,  to  direct  a  verdict  for  the  defend- 
ant, where  the  eridence  is  such  that  if  the  case  had  been  allowed 
to  so  to  the  jury,  and  it  had  found  in  favor  of  the  plaintiff,  the 
eourt  would  have  been  compelled,  on  motion  to  that  effect,  to  set 
aside  the  verdict  and  grant  a  new  trial,  on  the  ground  of  insuifi- 
eienej  of  evidence  to  sustain  the  verdict. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Nevada  County  and  from  an  order  refusing  a  new  trial. 
George  L.  Jones,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  M.  Walling,  for  Appellant. 

Metson,  Drew  &  Mackenzie,  Fred  Searls,  and  Horatio 
Ailing,  for  Respondent. 

ANGELLOTTI,  J.— This  is  an  appeal  by  plaintiflf  from  a 
judgment  in  favor  of  defendant,  and  from  an  order  denying 
its  motion  for  a  new  trial. 

The  action  was  one  to  recover  possession  of  certain  mining 
property  and  damages  for  the  detention  thereof.  A  jury  was 
impanelled  to  try  the  case.  After  the  evidence  on  the  part  of 
the  plaintiff  was  closed,  the  trial  court,  on  the  motion  of  the 
defendant,  directed  the  jury  to  return  a  verdict  for  the  defend- 
ant. This  was  done,  and  thereupon  judgment  was  given  for 
the  defendant.  The  action  of  the  trial  court  in  thus  instruct- 
ing the  jury  is  alleged  to  have  been  erroneous,  it  being  claimed 
that  plaintiff  made  a  sufScient  case  to  support  a  verdict  in  its 
favor. 

Considering  the  evidence  in  the  light  most  favorable  to 
plaintiff,  the  facts  shown  are  substantially  as  follows : 

Plaintiff  is  the  assignee  of  all  the  rights  of  W.  S.  Phillips, 
George  E.  Fitzgerald,  and  W.  T.  Stewart  imder  a  contract 
executed  by  them  and  defendant  corporation  on  December  18, 
1909.  By  this  contract  defendant  corporation  granted  to  said 
Phillips,  Fitzgerald,  and  Stewart  ''the  option  to  purchase  all 
of  its  mines  and  mining  properties  situated  in  the  county  of 
Nevada,  state  of  California,  at  the  total  price  of  $347,000 
upon  the  following  terms  and  conditions,  to  wit:"  The  pur- 
chase price  was  to  be  paid  in  installments,  nine  thousand  five 
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hundred  dollars  on  or  before  January  1,  1910,  twelve  thou- 
sand five  hundred  dollars  on  or  before  July  1,  1910,  and  other 
installments  on  January  1  and  July  1  of  each  year  until  the 
final  installment  of  one  hundred  and  thirty-seven  thousand 
dollars,  which  was  to  be  paid  on  or  before  January  1,  1913. 
Possession  of  the  property  was  to  be  delivered  to  Phillips 
and  his  associates  upon  the  making  of  said  first  payment  of 
nine  thousand  five  hundred  dollars,  and  a  deed  was  then  to 
be  placed  in  escrow  by  defendant  conveying  to  them  a  dear, 
unencumbered,  and  marketable  title  to  said  mining  property. 
Phillips  and  his  associates  were  to  have  the  right  to  operate 
the  mines,  they  agreeing  to  expend  a  sum  not  less  than  one 
hundred  thousand  dollars  in  the  development  and  operation  of 
the  mines  during  the  first  year,  and  to  pay  defendant  ten  per 
cent  of  the  gross  amount  of  bullion  obtained  at  clean-ups, 
which  amounts  were  to  be  applied  upon  the  installments  upon 
the  purchase  price.  They  were  **to  pay  all  taxes  on  said 
properties,"  and  to  keep  the  same  free  from  all  liens  and 
encumbrances  arising  or  growing  out  of  their  possession  of 
said  mines  or  the  operation  thereof.  It  was  provided  that 
''any  of  the  above  payments,  other  than  the  said  first  pay- 
ment of  $9,500,  may  be  paid  within  ten  days  after  the  above 
specified  dates,  otherwise  in  all  particulars,  time  is  of  the 
essence  of  this  option."  It  was  further  provided  as  follows: 
*'Upon  the  failure  to  make  any  of  the  payments  above  speci- 
fied in  accordance  with  the  terms  hereof,  or  upon  the  breach 
of  any  of  the  agreements  herein  provided,  all  payments 
theretofore  made  shall  be  forfeited  and  said  corporation  shall 
have  the  right  to  immediately  re-enter  and  take  possession 
of  said  properties  and  receive  return  of  said  deed  placed  in 


escrow." 


The  first  payment  (nine  thousand  five  hundred  dollars) 
having  been  made,  plaintiff  went  into  possession  of  said  prop- 
erty on  or  about  January  12,  1910,  and  proceeded  with  the 
development  and  operation  of  said  mines,  and  continued  in 
such  possession  and  operation  until  April  26,  1910,  when 
defendant  took  possession,  claiming  that  all  rights  of  plain- 
tiff under  said  contract  had  terminated.  It  was  to  recover 
such  possession  that  this  action  was  brought  by  plaintiff  on 
July  8,  1910,  two  days  prior  to  the  day  on  which  it  would  be 
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in  default  for  a  failure  to  make  the  second  payment,  one  of 
twelve  thousand  five  hundred  dollars,  due  July  1,  1910. 

At  the  time  of  the  first  payment,  defendant  placed  in  es- 
crow, in  the  Bank  of  California,  a  deed  of  said  property  sub- 
ject to  the  terms  and  conditions  of  said  agreement.  The 
property  was  at  that  time,  according  to  an  undenied  alle- 
gation of  the  complaint,  encumbered  by  a  mortgage  placed 
thereon  by  defendant  ''in  a  sum  of  money  in  excess  of"  thirty 
thousand  dollars,  and  according  to  the  complaint  and  the 
proof,  by  a  lien  for  unpaid  state  and  county  taxes  for  the 
year  1909,  amounting  to  $1,477.64,  being  the  second  install- 
ment of  the  taxes  for  said  year,  payable  when  the  contract 
was  executed  but  not  delinquent  until  the  fourth  Monday 
of  AprU,  1910. 

On  April  19,  1910,  plaintiff  had  been  operating  the  mines 
for  over  two  months,  and  had  extracted  at  clean-ups  bullion 
of  the  value  of  about  twenty  thousand  dollars,  but  had  not 
paid  any  portion  of  the  ten  per  cent  thereof  to  defendant. 
It  cannot  successfully  be  disputed  that  plaintiff's  evidence 
shows  that  on  April  1,  1910,  at  least  $658.69  was  due  defend- 
ant under  the  provision  requiring  the  payment  of  ten  per 
cent  of  the  gross  amount  extracted  at  clean-ups.  Indeed, 
according  to  Fitzgerald's  written  acknowledgment  on  April 
2,  1910,  the  amount  due  April  1st  was  $975.58. 

Fitzgerald  was  at  all  times  the  general  manager  of  plaintiff 
in  this  state,  and  one  Thomas  A.  Kelly  was  superintendent 
of  the  mine  and  in  possession  thereof  for  the  plaintiff.  On 
March  17,  1910,  defendant  sent  a  formal  letter  to  Fitzgerald, 
88  such  manager,  signed  by  its  president  and  secretary  and 
attested  with  its  corporate  seal,  notifying  him  that  plaintiff 
was  delinquent  in  the  matter  of  paying  to  defendant  ten 
per  cent  of  the  clean-ups  as  made.  The  letter  contained  the 
following  statements,  among  others  not  material  here:  ''On 
February  7,  1910,  we  wrote  you  in  reference  to  this  matter. 
You  replied  on  February  9,  1910,  promising  to  attend  to  this 
matter.  You  have  now  been  in  possession  of  the  property 
for  about  two  months.  We  know  that  you  have  had  very 
many  clean-ups,  both  of  tributers  and  of  company  rock, 
amounting  to  several  thousand  dollars.  According  to  our 
eontract,  we  are  entitled  to  a  full  statement  and  ten  per  cent 
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of  the  gross  clean-ups.  As  you  have  not  replied  to  our  letter 
of  February  7th,  and  have  given  us  no  statement  and  no  pay- 
ments, we  hereby  wish  to  inform  you  that  we  shall  hold  you 
strictly  accountable  to  the  letter  and  spirit  of  the  contract. 
Kindly  send  us  at  once  a  statement  of  the  total  amount  you 
have  taken  from  the  mines  since  they  have  been  in  your  pos- 
session, and  send  us  a  cheek  for  ten  per  cent  of  that  amount. 
We  do  not  desire  in  any  way  to  hinder  you  in  your  operations, 
but  we  must  insist,  and  do  insist,  upon  a  strict  compliance 
with  the  contract;  if  said  statement,  accompanied  by  a  check 
for  ten  per  cent  of  the  amount  taken  out,  is  not  received  by 
us,  we  shall  immediately  take  steps  to  take  possession  of  the 
property,  as  provided  in  the  contract.  Kindly  understand 
we  do  not  wish  to  hamper  you  in  any  way,  but  we  do  insist 
that  you  must  keep  up  to  the  letter  and  spirit  of  the  contract. 
We  hereby  demand,  as  is  our  right,  at  the  close  of  each  and 
every  month,  you  send  us  a  verified  statement  of  the  total 
product  for  the  month,  and  send  us  a  check  for  ten  per  cent 
of  said  amount."  On  April  2d,  Fitzgerald  sent  by  mail  to 
defendant's  president  at  San  Francisco,  a  draft  on  one  Phil- 
lips in  Chicago  for  $975.58,  with  a  statement  showing  such 
amount  to  be  the  amount  due  on  clean-ups.  On  April  4, 1910, 
defendant  by  letter  acknowledged  receipt  of  the  statement 
and  draft,  and  said  it  would  forward  the  same  for  collection, 
trusting  it  would  be  honored  when  presented.  It  was  duly 
presented  to  Phillips  for  payment,  but  payment  was  refused 
by  him.  On  April  13,  1910,  the  secretary  wrote  Fitzgerald 
as  such  manager  that  he  had  been  directed  to  inform  him  that 
the  draft  had  not  been  accepted  and  ''is  being  returned 
unpaid,  and  also  to  ask  him  to  state  by  return  mail  what  he 
proposed  to  do  in  these  matters,  and  what  might  be  expected 
in  the  future."  On  April  14,  1910,  Fitzgerald  replied  to  this 
letter,  expressing  great  surprise  that  the  draft  should  not 
have  been  honored,  and  promising  that  he  would  pay  all 
amounts  due  in  a  short  time.  A  telegram  was  produced  on 
the  trial  showing  that  he  had  been  expressly  authorized  by 
Phillips  to  draw  on  him  for  **five  hundred"  only.  On  April 
18,  1910,  he  again  wrote  defendant's  president  inclosing  on 
account  of  royalties  his  personal  check  for  five  hundred  dol- 
lars on  the  Citizens  Bank  of  Nevada  City.  This  check  was 
never  paid,  being  marked  ''No  funds,"  Fitzgerald  stating  that 
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he  had  funds  in  the  bank  when  he  drew  the  check,  but  that 
he  withdrew  the  same  before  its  presentation  for  the  purpose 
of  preventing  payment. 

On  April  19,  1910,  at  a  regular  meeting  of  the  board  of  di- 
rectors, the  following  resolution  was  adopted,  viz. : 

"Whereas,  W.  S.  PhiUips,  George  B.  Fitzgerald  and  W.  T. 
Stewart,  have  broken  that  certain  contract,  made  and  entered 
into  between  the  said  parties  and  The  Champion  Mines,  on  the 
18th  day  of  December,  1909. 

"Now,  Therefore,  it  is  hereby  resolved,  that  said  agreement 
be,  and  it  is  hereby  terminated  and  canceled,  and  B.  W.  Shoe- 
craft,  secretary  of  this  corporation,  be  and  he  is  hereby  author- 
ized and  directed  for  and  on  behalf  of  this  corporation,  and 
as  its  act  and  deed,  to  immediately  take  possession  of  all  the 
properties  of  this  corporation  covered  by  said  contract." 

On  April  20th  or  21st,  1910,  defendant's  president  and  sec- 
retary went  to  the  mine,  and  the  secretary  there  delivered  to 
Mr.  Kelly,  the  superintendent  in  charge,  a  duly  certified  copy 
of  this  resolution.  According  to  Kelly's  testimony,  he  told 
them  they  would  have  to  see  Fitzgerald  about  it,  and  left  the 
paper  on  the  desk  or  handed  it  to  the  secretary.  Fitzgerald 
came  into  the  office  while  they  were  talking.  According  to 
Fitzgerald's  testimony  the  subsequent  proceedings  were  as 
follows:  The  president  of  defendant  told  him  he  had  come 
to  take  possession  of  the  mine,  because,  among  other  reasons, 
the  royalties  had  not  been  paid,  and  he,  Fitzgerald,  at  once 
offered  to  pay  all  royalties  due.  The  president  retired  for 
a  consultation  with  the  secretary,  and  on  his  return  said:  ''I 
don't  want  to  be  too  hard  on  you,  Fitz.  If  you  will  pay  me 
$1,500  to  $2,000  in  royalties  and  $1,600  in  taxes,  I  will  let 
you  off."  The  tax  thus  referred  to  was  that  we  have  spoken 
of,  being  the  second  installment  for  the  year  1909.  Fitz- 
gerald declined  to  pay  anything  on  account  of  the  taxes,  but 
tendered  the  royalties  demanded,  which  the  president  refused 
to  accept.  At  the  close  of  the  interview  either  the  president 
or  secretary  gave  to  Fitzgerald  the  certified  copy  of  the  reso- 
lution we  have  referred  to.  According  to  Kelly,  the  president 
said  he  had  not  then  received  the  five  hundred  dollar  check  sent 
April  18th,  but  that  if  it  had  been  forwarded,  Fitzgerald 
would  be  likely  to  receive  it  back  by  return  mail.  The  officers 
of  defendant  left,  and  on  April  26th  they  returned  and  took 
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possession  of  the  property  without  plaintiff's  consent,  and 
defendant  has  ever  since  been  operating  the  mine. 

Plaintiff  was  entitled,  of  course,  to  continue  in  the  posses- 
sion and  operation  of  the  mining  property  as  long  as  it  fully 
performed  the  conditions  imposed  upon  it  by  the  agreement 
between  its  assignors  and  defendant. 

The  claim  that  there  was  a  default  in  the  matter  of  the 
payment  of  taxes  was  discussed  in  the  opinion  heretofore  filed 
in  this  case  by  Department  One  of  this  court,  and  it  was  con- 
cluded that  plaintiff  was  not  required  to  pay  the  tax  in  ques- 
tion and  that  therefore  there  was  no  default  in  that  matter. 
W^  adhere  to  the  conclusion  then  reached  in  this  regard,  but 
as  will  ajppear  from  what  follows,  this  conclusion  is  immaterial 
in  the  disposition  of  this  appeal,  and  it  will  not  be  necessary 
to  here  set  forth  the  reasons  for  that  conclusion. 

It  was  assumed  in  the  department  opinion,  we  are  satisfied 
correctly,  that  one  of  the  conditions  imposed  on  plaintiff  in 
the  matter  of  remaining  in  possession  and  operating  the  min- 
ing property  was  the  payment  to  defendant  of  ten  per  cent 
of  the  gross  amount  of  each  clean-up,  within  ten  days  of  the 
making  of  the  clean-up,  the  provision  for  ten  days'  grace  as  to 
payment  being  held  applicable  to  ''clean-up  payments." 
The  provisions  of  the  agreement  in  this  behalf  may  be  held 
to  have  been  waived  by  defendant  to  the  extent  stated  in  its 
formal  letter  of  March  17, 1910,  which  stated  that  **we  hereby 
demand,  as  is  our  right,  at  the  close  of  each  and  every  month, 
you  send  us  a  verified  statement  of  the  total  product  for  the 
month,  and  send  us  a  check  for  ten  per  cent  of  said  amount." 
But  there  was  nothing  to  indicate  a  waiver  to  any  greater  ex- 
tent. Indeed,  the  letter  was  explicit  to  the  effect  that  there 
must  be  a  strict  compliance  with  the  contract,  and  that  unless 
the  amount  already  due  was  at  once  paid,  and  payments  were 
made  promptly  at  the  close  of  each  month  on  account  of  the 
clean-ups  during  such  month,  defendant  would  consider  the 
contract  at  an  end  and  would  take  possession  of  the  property. 
Nothing  was  ever  said  or  done  by  defendant  to  indicate  that 
it  would  not  maintain  this  position  or  that  it  would  excuse 
any  further  delay  in  the  matter  of  payments.  And  up  to 
April  26,  1910,  when  a  certified  copy  of  the  resolution  of  de- 
fendant's board  of  directors  declaring  the  agreement  termi- 
nated was  served  upon  plaintiff's  superintendent,  neither  any 
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payment  nor  tender  of  payment  on  account  of  such  clean-ups 
had  been  made,  unless  the  check  for  five  hundred  dollars 
dated  April  18,  1910,  which  does  not  appear  to  have  been  ac- 
cepted, and  which  was  not,  in  fact,  received  by  defendant  un- 
til after  April  19th,  be  considered  a  tender  of  the  amount 
specified  therein,  an  amount  not  sufficient  to  pay  the  percent- 
age on  clean-ups  admittedly  due  not  later  than  April  11, 1910. 
The  relative  rights  of  the  respective  parties  under  the  con- 
tract before  us  are  well  established  by  the  decisions  in  this  state. 
The  plaintiff,  as  successor  of  Phillips,  Fitzgerald,  and  Stewart, 
held,  upon  certain  specified  condition's,  the  option  to  purchase 
the  mining  property  for  three  hundred  and  forty-seven  thou- 
sand dollars,  with  the  right  to  possess  such  property  and  oper- 
ate the  mines  thereon  after  the  first  payment  on  account  of  the 
purchase  price  had  been  made,  during  the  life  of  the  option,  and 
having  made  such  first  payment  was  in  the  possession  of  and 
operating  the  property.  Among  the  conditions  were  some  re- 
quiring the  making  of  certain  payments  within  ten  days  of  cer- 
tain specified  dates,  and  one  requiring  the  payment  of  ten  per 
cent  of  the  gross  amount  of  any  clean-up  (to  be  applied  on  the 
purchase  price)  within  ten  days  of  the  making  of  the  clean-up. 
Although  it  is  held  that  where  mines  or  mining  properties  are 
the  subject  of  contract,  time  is  of  the  essence,  independent  of 
any  express  stipulation  inserted  in  the  instrument  (see  Skoo- 
hum  OH  Co.  V.  Thomas,  162  Cal.  539,  [123  Pac.  363] ),  it  was 
expressly  provided  in  regard  to  the  payments  that  ''time  is  of 
the  essence  of  this  option,"  and  it  was  substantially  provided 
that  ''upon  the  failure  to  make  any  pa3rments  above  specified, 
or  upon  the  breach  of  any  agreements  herein  provided,"  all 
rights  of  the  holders  of  the  option  shaU  terminate  and  all 
payments  theretofore  made  by  them  shall  be  forfeited.  Such 
is  the  clear  effect  of  the  provisions  contained  in  the  agreement. 
Under  such  circumstances  it  is  weU  settled  that  an  inexcus- 
able failure  on  the  part  of  the  holder  of  the  option  to  make 
a  payment  when  the  same  should  be  paid  according  to  the 
agreement,  terminates  his  rights  under  the  option,  and  makes 
it  impossible  for  him  to  enforce  the  same,  in  the  absence  of 
waiver  on  the  part  of  the  other  party.  (See  Oursler  v. 
Thacher,  152  Cal.  739,  [93  Pac.  1007] ;  Glock  v.  Howard,  123 
CaL  1,  [69  Am.  St.  Rep.  17,  43  L.  R.  A.  199,  55  Pac.  713].) 
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It  can  make  no  difference  that  the  vendee  is  in  possession 
nnder  the  option  His  right  to  the  possession  is  only  such  as 
the  contract  gives,  and  if  the  contract  substantially  provides 
that  the  right  of  possession  shall  cease  upon  the  failure  to 
perform  a  specified  condition,  the  failure  to  perform  such 
condition  entitles  the  owner  to  the  immediate  possession  of  the 
property.  (See  Hegler  v.  Eddy,  53  Cal.  597.)  The  evidence 
in  the  case  at  bar  was  not  such  as  would  sufficiently  support 
a  conclusion  that  the  failure  of  plaintiff  to  make  this  payment 
on  or  before  April  11th  was  in  any  way  excusable,  or  that 
defendant  prior  to  the  adoption  of  its  resolution  of  April  19, 
1910,  had  in  any  way  waived  the  making  of  such  payment  at 
the  prescribed  time,  or  waived  any  of  its  rights  in  consequence 
of  such  nonpayment.  Plaintiff's  rights  under  the  contract 
were  therefore  on  April  19,  1910,  at  an  end,  unless  defendant 
elected  to  waive  plaintiff's  failure  to  comply  with  the  terms 
thereof.  Instead  of  doing  anything  of  this  kind,  it,  by  its 
board  of  directors,  adopted  a  formal  resolution  declaring  the 
agreement  to  be  terminated,  and  directing  its  secretary  to  im-  > 
mediately  take  possession  of  the  property.  We  do  not  under- 
stand that  any  notice  was  essential  to  terminate  plaintiff's 
rights  under  the  contract.  (Siee  Commercial  Bank  v.  WeU 
don,  148  Cal.  601,  608,  [84  Pac.  171].)  Its  default,  un- 
excused  and  not  waived,  ipso  facto  terminated  those  rights, 
and  practically  the  only  effect  of  the  resolution  was  to  ex- 
press the  determination  of  defendant  corporation  not  to  waive 
such  default  and  that  the  contract  was,  by  reason  of  the  de- 
fault, terminated,  and  to  authorize  the  designated  officer  for 
and  in  its  name  to  retake  possession.  Unless  defendant 
elected  to  recede  from  this  determination,  nothing  remained 
for  plaintiff  to  do  but  to  surrender  possession  on  demand 
therefor.  A  tender  of  all  the  amounts  due,  made  subsequent 
to  such  default,  could  not  avail  it  {Skookum  Oil  Co.  v.  Thomas, 
162  Cal.  539,  [123  Pac.  363],  even  if  such  tender  was 
made  prior  to  the  actual  service  of  demand  for  possession. 
Even  if  we  assume  that  what  was  said  by  defendant's  presi- 
dent to  Fitzgerald  at  the  time  of  serving  the  notice  on 
him  could  be  taken  as  binding  on  the  corporation,  clearly 
nothing  was  said  by  him  except  to  indicate  certain  terms  and 
conditions  upon  which  the  corporation  would  waive  the  de- 
fault.   The  right  of  defendant  to  possession  being  already 
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fixed  and  established,  it  had  the  right  to  prescribe  any  terms 
it  saw  fit  as  the  condition  upon  which  it  would  waive  and 
forego  that  right,  and  reinstate  plaintiff  under  the  contract, 
It  is  entirely  immaterial  that  the  payment  demanded  as 
such  a  condition  was  larger  than  the  amount  that  would 
be  due  under  the  terms  of  the  contract,  and  included  charges 
that  plaintiff  would  not  have  been  required  to  pay  there- 
under. Plaintiff  did  not  see  fit  to  accept  the  offer  made  by 
defendant's  president,  and  that  officer  did  not  attempt  to 
waive  any  of  the  rights  of  his  corporation  in  the  matter. 

From  what  we  have  said  it  is  clear  that  if  the  case  had 
been  allowed  to  go  to  thp  jury,  and  the  jury  had  found  in 
favor  of  plaintiff,  the  court  would  have  been  compelled,  on 
motion  to  that  effect,  to  set  aside  the  verdict  and  grant  a  new 
trial,  on  the  ground  of  insufficiency  of  evidence  to  sustain 
the  verdict.  The  trial  court  did  not  therefore  err  in  directing 
a  verdict  for  defendant. 

In  view  of  what  we  have  said  the  other  points  made  in  the 
briefs  of  counsel  for  plaintiff  require  little  discussion. 

The  denials  and  affirmative  allegations  contained  in  the 
amended  answer  made  sufficient  issues  as  to  the  alleged  per- 
formance by  plaintiff  of  the  condition  entitling  it  to  remain 
in  possession  of  the  property,  and  sufficiently  showed  the  de- 
termination of  defendant  to  consider  the  contract  at  an  end 
by  reason  of  the  default  alleged,  and  a  taking  of  possession 
in  pursuance  of  that  determination.  The  failure  to  deny  the 
allegations  of  the  complaint  as  to  the  manner  in  which  de- 
fendant obtained  possession  of  the  property  from  plaintiff's 
employees  was  of  no  importance.  This  is  not  an  action-  of 
forcible  entry,  but  one  brought  long  after  the  time  within  which 
such  an  action  oould  be  brought,  and  the  only  effect  of  the  alle- 
gations of  the  complaint  in  this  regard  was  to  show  that  plain- 
tiff did  not  consent  to  the  taking  of  possession  by  defendant. 
The  demurrer  to  the  answer  was  properly  overruled. 

Even  if  it  be  assumed,  as  claimed  by  plaintiff,  that  the 
pleadings  are  in  such  condition  as  to  prevent  defendant  from 
asserting  in  this  action  that  it  is  entitled  to  retain  the  nine 
thousand  five  hundred  dollars  paid  to  it  by  plaintiff,  a  mat- 
ter we  by  no  means  concede,  nevertheless  plaintiff  was  not 
entitled  to  recover  such  money  in  this  action,  which  is  brought 
by  plaintiff  solely  to  recover  possession  of  the  mining  prop- 
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erty,  and  to  obtain  an  accounting  as  to  the  proceeds  obtained 
by  defendant  while  wrongfully  in  possession,  and  to  recover 
damages  caused  plaintiff  by  the  alleged  unlawful  withholding. 
No  other  relief  was  suggested  in  the  complaint  by  either  alle- 
gation or  prayer,  and  the  right  of  plaintiff  to  recover  the 
money  was  not  in  issue. 

The  fact  that  the  title  of  defendant  was  encumbered  by  a 
mortgage  for  thirty  thousand  dollars,  and  by  the  lien  for  the 
taxes  already  referred  to  is  of  no  avail  to  plaintiff  in  this 
action,  involving,  as  it  does,  only  the  question  of  the  right  to 
the  possession  and  operation  of  the  mining  property.  Even 
if  the  title  of  defendant  were  in  any  way  defective  or  encum- 
bered, nevertheless  plaintiff  was  not  entitled  to  remain  in  pos- 
session without  complying  with  the  conditions  as  to  payment. 
The  principle  involved  is  discussed  in  the  opinion  in  Oarvey  v. 
LaShells,  151  Cal.  526,  531,  [91  Pac.  498],  and  the  cases 
therein  cited. 

There  is  no  other  matter  requiring  notice. 

The  judgment  and  order  denying  a  new  trial  are  affirmed. 

Sloss,  J.,  Henshaw,  J.,  Lorigan,  J.,  Melvin,  J.,  and  Beatty, 
C.  J.,  concurred. 

SHAW,  J.,  dissenting. — I  dissent.  The  opinion  of  the  ma- 
jority is  based  on  the  proposition  that  the  plaintiff's  right  to 
pay  the  amount  due  for  '* clean-up"  royalties  and  thereby  to 
continue  in  possession  of  the  mine  had  terminated  before  the 
offer  of  April  20th  to  pay  said  royalties  was  made.  I  think 
that  the  evidence  shows  a  waiver  of  the  forfeiture  growing  out 
of  the  failure  to  pay  said  royalties  and  that  in  holding  that  it 
does  not,  the  majority  opinion  fails  to  consider  the  true  rules 
of  law  applicable  to  such  cases.  The  summary  of  Professor 
Pomeroy  in  his  work  on  contracts  has  been  accepted  for  many 
years  as  a  correct  statement  of  the  law  on  this  subject.  It 
is  as  follows:  ''The  one  who  is  entitled  to  insist  upon  a 
punctual  performance  by  the  other  or  else  that  the  agreement 
be  ended,  may  waive  his  right  and  the  benefit  of  any  objec- 
tion he  might  raise  to  performance  after  the  prescribed  time, 
either  expressly  or  by  conduct ;  and  his  conduct  will  operate 
OS  a  waiver  when  it  is  consistent  only  with  a  purpose  on  his 
part  to  regard  the  contract  as  still  subsisting,  and  not  ended 
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by  the  other's  default."  (Pomeroy  on  Contracts,  sec.  394.) 
In  section  395,  he  states  the  well  established  rule  that  when  the 
right  to  a  forfeiture  is  once  waived,  time  is  no  longer  essen- 
tial as  to  the  payments  included  in  the  waiver,  that  it  cannot 
again  be  made  essential  as  to  them,  except  by  a  notice  again 
fixing  the  time  of  the  payment,  and  that  the  time  so  fixed 
must  be  reasonable  under  all  the  circumstances.  In  section 
397,  he  proceeds  to  say  that  the  time  thus  newly  fixed  by  no- 
tice may  again  be  waived  by  conduct,  and  that  "if  the  time 
is  once  allowed  to  pass  and  the  parties  still  go  on  negotiating 
for  the  completion  of  the  purchase,  this  conduct  amounts  to 
a  waiver,  and  time  is  then  no  longer  essential." 

With  these  rules  in  view  the  evidence  sufficiently  establishes 
the  waiver.  As  the  trial  was  before  a  jury  and  the  court 
directed  a  verdict  for  the  defendant,  the  rule  prevails  that 
every  fact  in  issue  favorable  to  the  plaintiff,  of  which  there 
was  substantial  evidence,  must  be  considered  as  proven  and 
evidence  inconsistent  therewith  must  be  disregarded.  For- 
feitures are  not  favored  either  in  law  or  equity.  In  consid- 
ering the  effect  of  the  evidence  due  weight  must  be  given  to 
both  of  these  propositions. 

While  it  must  be  conceded  that  the  language  used  in  the 
agreement  clearly  incfudes  the  clean-up  payments  among  those 
as  to  which  time  is  essential,  it  is  at  least  doubtful  from  the 
whole  case  and  from  the  nature  of  these  payments  whether 
the  parties  at  the  time  really  understood  that  it  had  that  effect. 
The  main  object  of  the  provision  that  time  was  essential  and 
that  a  forfeiture  would  result  from  a  failure  to  pay  promptly, 
obviously  was  to  secure  prompt  payment  of  the  installments 
of  the  price  agreed  upon.  The  clean-up  payments  were  in  fact 
advance  payments  on  those  installments  and  the  contract  so 
declares.  It  must  be  admitted  that  where  payments  as  to 
which  time  is  made  essential  are  for  very  small  amounts,  be- 
coming due  at  irregular  intervals,  and  both  the  amounts  and 
dates  of  payment  are  determined  by  subsequent  events  brought 
to  pass  in  part  by  the  acts  of  third  persons  and  are  not  fixed 
in  advance  by  the  contract  itself,  it  would  be  much  more 
probable  that  prompt  payment,  or  forfeiture  for  nonpayment, 
would  be  waived  than  it  would  be  with  regard  to  regular  in- 
stallments of  the  price  to  be  paid  at  times  fixed  by  the  agree- 
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ment.     Consequently,  slighter  evidence  would  suffice  to  es- 
tablish such  waiver. 

The  con'tract  fixed  no  definite  time  for  making  clean-up  pay- 
ments. The  amounts  thereof  depended  on  the  amount  of 
precious  metal  obtained.  Both  amount  and  date  became 
known  for  the  first  time  when  the  clean-up  was  made.  At 
the  time  of  the  sale  and  until  the  supposed  forfeiture,  the 
operations  at  the  mine  were  largely  carried  on  by  **tribu- 
ters,"  persons  taking  out  ore  independently  for  a  percent- 
age of  its  value.  Clean-ups  were  made  for  their  benefit  as  the 
ore  was  mined.  By  the  language  of  the  contract  payment  of 
the  royalty  upon  each  of  these  clean-ups  was  to  be  made 
within  ten  days  thereafter  and  a  failure  by  the  plaintiff  as  to 
any  one  of  them,  would,  ipso  facto,  forfeit  all  of  the  plain- 
tiff's rights.  According  to  the  testimony  of  Fitzgerald  the 
plaintiff  had  paid  twelve  thousand  five  hundred  dollars  on 
the  price,  and  it  had  a  very  substantial  interest  at  stake. 
Pour  or  five  **  tribute  rs"  clean-ups  were  made  between  Feb- 
ruary 1  and  March  4,  1910,  but  the  respective  dates  and 
amounts  were  not  proven.  The  following  are  the  dates  of 
other  tributers  clean-ups  shown  and  the  amounts  are  the 
royalties  due  thereon:  March  4,  $43.02;  March  7,  $91.22; 
March  11,  $26.42;  March  14  (3  clean-ups),  $51.17;  March  17, 
$5.47;  March  23,  $86.23;  March  20,  $2.08;  March  30,  $11.97; 
April  1,  $3.94;  April  7,  $28.72;  April  8  (2  clean-ups),  $66.67. 
I  mention  these  to  show  the  irregular  dates  and  the  varying 
amounts  of  royalty  payments.  The  plaintiff's  manager  testi- 
fied that  the  nature  of  the  business  was  such  that  it  was  a 
very  difficult  matter  to  ascertain  at  any  time  the  royalties 
that  were  then  due.  None  of  the  above  amounts  were  paid, 
and,  under  the  contract,  at  the  expiration  of  ten  days  from 
each  clean-up  a  forfeiture  of  all  of  plaintiff's  interest  would 
have  occurred  if  there  had  not  been  a  waiver  by  the  defend- 
ant. Obviously  there  was  such  waiver  as  to  all  clean-up  roy- 
alties that  became  due  on  or  before  March  17th,  the  date  of 
the  letter  of  the  defendant  to  plaintiff  mentioned  in  the  ma- 
jority opinion.  This  letter  was  received  by  Fitzgerald,  the 
manager  of  the  plaintiff,  on  March  18th.  The  statement 
therein  demanded  of  him  was  not  made  until  April  2d.  He 
then  rendered  the  statement  accompanied  by  a  draft  to  cover 
the  royalties  shown  to  be  due  thereby,  although,  in  fact,  the 
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ten  days'  grace  had  not  expired  as  to  all  of  them.  The  evi- 
deBce  shows  that  this  draft  was  drawn  in  good  faith  and  with 
the  belief  that  it  would  be  paid.  It  was  not  paid  on  presenta- 
tion and  thereupon,  under  date  of  April  13th,  defendant 
wrote  to  Fitzgerald,  informing  him  that  the  draft  had  not 
been  accepted  and  that  the  ''board  of  directors  desire  you 
to  state  by  return  mail  what  you  propose  to  do  in  these  mat- 
ters and  what  may  be  expected  in  the  future."  Fitzgerald 
received  this  letter  on  April  14th.  He  immediately  replied 
saying  that  he  would  begin  payments  on  the  royalties  on 
April  20th,  by  applying  thereon  all  the  proceeds  of  tributers' 
rock,  and  that  he  expected  to  pay  it  all  up  in  four  weeks,  as 
the  ore  was  becoming  more  valuable.  On  April  18th,  Fitz- 
gerald sent  to  defendant  his  personal  check  for  five  hundred 
dollars  to  apply  on  the  amount  due  from  plaintiff  on  royalties. 
On  April  19th,  before  the  last  check  was  received,  the  defend- 
ant's board  of  directors  made  and  adopted  a  resolution  de- 
claring the  agreement  ended  and  authorizing  its  secretary 
to  immediately  take  possession  of  the  mine.  No  officer  or 
agent  of  the  plaintiff  was  present  and  it  had  no  knowledge 
of  this  action  at  the  time.  It  is  obvious  that  the  resolution 
could  not  of  itself  affect  the  plaintiff's  rights.  A  copy  of  it 
was  served  on  the  plaintiff  on  April  20th,  and  immediate  pos- 
session of  the  mine  was  then  demanded.  Plaintiff's  man-; 
ager  thereupon  offered  to  pay  all  royalties  then  due,  which 
defendant  refused  to  accept  unless  plaintiff  also  paid  fifteen 
hundred  dollars  in  taxes  which  it  was  not  bound  to  pay. 
Plaintiff  was  allowed  to  continue  in  the  possession  and  opera- 
tion of  the  mine  until  April  26th.  No  previous  notice  had 
been  given  that  this  demand  for  possession  would  be  made 
on  April  20th,  or  at  any  other  time. 

The  defendant's  letter  of  March  17th  clearly  shows  a  waiver 
of  the  forfeiture  for  all  the  defaults  which  had  then  occurred. 
It  even  went  further  and  proposed  a  distinct  alteration  in  the 
terms  of  the  contract, — namely,  that  thereafter,  instead  of  pay- 
ing the  royalty  on  each  clean-up  as  it  became  due,  the  plaintiff 
should  render  an  account  at  the  close  of  each  month  and  pay 
the  royalties  monthly  according  to  such  account.  This  altera- 
tion was  accepted  and  acted  upon  by  the  plaintiff  and  this  con- 
duct must  be  accepted  as  a  waiver  of  the  strict  terms  of  the 
contract  with  respect  to  royalties  on  clean-ups.    In  the  letter 
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of  April  13th,  after  the  default  in  the  payment  of  the  draft,  the 
defendant  did  not  insist  upon  the  right  of  forfeiture  which, 
technically,  had  accrued  to  it  by  reason  of  the  dishonor  of  the 
draft  and  the  failure  to  pay  the  amount  due  for  the  March  roy- 
alties. On  the  contrary,  it  desired  plaintiff  to  say  what  it  pro- 
posed to  do  in  the  matter  and  to  state  what  it  could  expect  in 
the  future.  Defendant  evidently  then  regarded  the  contract  as 
still  subsisting,  and  not  as  having  terminated  with  the  default, 
and  the  language  of  the  letter  plainly  shows  a  desire  to  ne- 
gotiate for  its  future  performance.  This,  under  the  doctrine 
above  stated,  was  a  clear  waiver  of  the  previous  defaults.  If 
this  case  had  been  submitted  to  a  jury  and  a  verdict  for  the 
plaintiff  rendered,  this  waiver  would  have  been  supported  by 
the  evidence,  and  it  should  be  regarded  here  as  an  established 
fact.  Under  the  change  in  the  terms  made  by  the  letter  of 
March  17th  no  additional  payment  would  become  due  until 
May  1st.  In  the  mean  time  none  would  become  due  so  as  to 
cause  a  forfeiture,  unless  by  some  notice  or  demand  the  de- 
fendant informed  the  plaintiff  that  after  a  reasonable  time 
it  would  no  longer  stand  by  the  proposition  of  March  17th. 

The  result  is  that  the  time,  having  been  once  allowed  to  pass 
for  the  March  payment,  became  no  longer  essential  as  to  that 
payment,  and  it  could  not  again  be  made  essential,  except 
by  notice  fixing  a  new  date  upon  which  such  payment  would 
be  demanded  or  a  forfeiture  declared.  Payment  was  not 
wholly  waived,  but  payment  at  the  exact  time  was  waived, 
when  the  defendant,  in  effect,  asked  plaintiff  to  negotiate 
for  a  future  date.  Plaintiff  having  replied  by  a  promise  of 
payment  at  an  indefinite  time,  it  was  necessary  for  the  de- 
fendant, if  it  still  intended  to  insist  upon  a  forfeiture  on  ac- 
count of  such  payment,  to  fix  a  new  date  and  give  the  plain- 
tiff notice  thereof  a  reasonable  time  in  advance.  It  could  not 
work  a  forfeiture  by  demanding  immediate  possession  on  ac- 
count of  a  prior  default  which  it  had  waived  in  this  manner. 

The  offer  of  the  plaintiff  to  pay  the  amount  due,  being  made 
at  the  time  of  the  unannounced  demand  for  possession,  was  in 
time.  It  should  have  been  accepted  by  the  defendant.  The 
demand  of  the  defendant  for  more  than  was  due  was,  in  effect, 
a  rejection  of  the  offer.  The  defendant  had  no  right  to  take 
possession  and  in  doing  so  it  committed  a  wrongful  act.  There 
is  nothing  in  the  evidence  to  show  that  its  possession  became 
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rightful  before  this  suit  was  begun.  It  follows  that  the  court 
erred  in  directing  the  jury  to  return  a  verdict  for  the  defend- 
ant. For  these  reasons  I  think  the  judgment  should  be  re- 
versed. 


[Sac.  No.   1986.    In  Bank.— November  20,  1912.] 

THE  SAN  JOAQUIN  AND  KINGS  RIVER  CANAL  AND 
IRRIGATION  COMPANY,  INCORPORATED  (a  Cor- 
poration), Appellant,  v.  JAMES  J.  STEVINSON  (a 
Corporation),  et  al..  Respondents. 

EmNKNT  Domain — ^Wateb — Pubuo  Usx. — The  use  of  water  for  sale, 
rental,  and  distribution  to  the  public  generaUj  is  a  public  use. 

IDu — ^Pown  TO  ExKBCisx  must  bb  Granted. — No  person  or  corporation 
can  exercise  the  power  of  eminent  domain  except  hj  a  grant  from 
the  state. 

Id. — ^Watbb  mat  bb  Condbmned  foe  Pubuo  Use. — Section  1238  of  the 
Code  of  Civil  Procedure,  authorizes  the  exercise  of  the  right  of 
eminent  domain  for  the  condemnation  of  water  to  be  devoted  to 
soch  a  public  use. 

Id. — Pleading — ^Location  ot  Canals — Place  ot  Use  ot  Water  Sought 
TO  BE  Condemned— Tsbbitort  to  be  Served. — A  complaint  to  con- 
demn water  for  public  use,  which  alleges  that  the  plaintiff  owns 
two  large  canals,  one  seventy-two  miles  long  and  the  other  fifty-two 
miles  long,  leading  out  of  the  San  Joaquin  Biver  into  the  country 
lying  west  of  the  river  and  extending  from  the  county  of  Fresno 
through  the  county  of  Merced  into  the  county  of  Stanislaus  the 
point  of  its  beginning  being  described  with  certainty;  that  it 
also  has  distributing  canals  leading  therefrom  to  the  lands  in  the 
vicinity,  for  convenience  of  distribution,  and  maintains  a  dam  in 
the  river  to  divert  the  water  therefrom  into  the  canals;  that  by 
this  means  it  has  been  diverting  water  from  the  river  and  carrying 
the  same  into  canals  and  selling  it  for  irrigation,  watering  of  stock, 
and  domestic  uses  "to  the  inhabitants  of  the  counties  of  Fresno, 
Merced,  and  Stanislaus,"  and  that  it  desires  to  divert  from  said 
river  into  said  canals  an  additional  flow  of  five  hundred  cubic  feet 
per  second  and  to  carry  the  same  in  said  canals  and  devote  it  to 
the  same  public  use  in  the  same  manner,  and  that  along  its  canals 
there  is  sufficient  land  upon  which  irrigation  is  necessary,  the  owners 
•f  which  desire  to  use  said  water,  to  consume  said  additional  quan- 
tity, sufficiently  shows  the  situation  and  location  of  the  canals,  the 
place  of  use  of  the  additional  water  sought  to  be  condemned,  and  the 
territory  to  be  served  therewith. 
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Id. — ^Water  to  be  Used  for  "Fabmino  m  Neighbobhoods." — Such  eom- 
plaint  sufficiently  shows  that  the  plaintiff  desires  to  take  the 
additional  water-rights  sought  to  be  condemned  in  behalf  of  the 
public  use  indicated  by  subdivision  4  of  section  1238  of  the  Code 
of  Civil  Procedure  by  the  words  "supplying  mines  and  fanning  in 
neighborhoods  with  water."  The  fact  that  there  may  be  several 
separate  farming  neighborhoods  along  the  canals  of  the  plaintiff 
does  not  destroy  its  right  of  condemnation. 

Id. — Sufficient  Showing  of  Situs  of  Proposed  Use. — In  order  to  main- 
tain an  action  to  condemn  water  for  public  use,  it  is  not  required 
that  €he  boundaries  of  the  territory  to  which  it  is  to  be  dedicated 
shall  be  alleged  and  proved  with  absolute  certainty.  The  nature  of 
the  use  is  such  that  this  cannot  be  done.  The  location  of  the  pro- 
posed canal  being  shown,  the  situs  of  the  proposed  use  is  thereby 
fixed  with  sufficient  accuracy. 

Id, — ^Wateb  Unnecessarily  Bunning  to  Waste. — A  right  to  divert 
water  to  be  allowed  unnecessarily  to  run  to  waste  cannot  be  acquired, 
even  by  a  judgment  of  condemnation.  Such  judgment,  when 
given,  would  afford  no  protection  for  such  a  taking. 

Id. — Condemnation  for  Use  of  Canals  and  Conduits — Taking  of 
Water  to  be  Carried  Therein  Impued. — The  use  described  in  such 
complaint  is  also  one  for  which  the  right  of  eminent  domain  is  given 
in  subdivision  3  of  that  section,  as  "canals,  aqueducts,  reservoirs, 
tunnels,  flumes,  ditches,  or  pipes  for  conducting  or  storing  water  for 
the  use  of  the  inhabitants  of  any  county  .  .  .  and  all  other  public 
uses  for  the  benefit  of  any  county  ...  or  the  inhabitants  thereof, 
which  may  be  authorized  by  the  legislature."  Such  language  neces- 
sarily implies,  not  only  that  property  may  be  condemned  for  the 
canals  and  conduits  mentioned,  but  that  water  may  also  be  taken 
to  be  carried  therein. 

Id. — Construction  of  Statute  Conferring  Bight  of  Eminent  Do- 
main— Supply  to  All  Inhabitants  of  County  not  Bequirkd. — 
Such  subdivision  of  that  section  is  to  be  liberally  construed,  with  a 
view  to  effecting  its  objects  and  to  promote  justice,  and  so  as  to 
avoid  absurd  results.  So  construed,  the  subdivision  must  be  held  to 
confer  the  right  of  eminent  domain  for  the  use  mentioned,  notwith- 
standing the  person  in  charge  of  the  use  does  not  propose  to  supply 
all  of  the  inhabitants  of  the  county  with  the  water  sought  to  be 
condemned,  if  the  proposed  use  is  for  a  part  of  the  inhabitants 
thereof  comprising  a  sufficiently  large  proportion  of  the  inhabitants 
capable  of  using  it  in  the  particular  territory  as  to  destroy  its  char- 
acter as  a  private  use. 

Id. — Supplying  Inhabitants  of  Particular  Section  of  County — 
Equal  Bight  of  Enjoyment. — The  furnishing  of  water  generally 
to  the  inhabitants  of  a  particular  section  of  a  county  is  a  public  use, 
and  it  is  not  necessary,  in  order  to  so  constitute  it,  that  the  water 
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should  be  obtainable  hj  all  the  inhabitants  of  the  immediate  terri- 
torj  to  which  it  is  taken.  It  is  sufficient  if  all  who  are  capable  of 
enjoying  it  have  an  equal  right  to  it. 

lb. — Judicial  Nones — Impobsibilitt  or  Sebvino  All  Inhabitants  or 
CouNTT  BT  One  Wateb  System. — The  courts  will  take  judicial 
notice  of  the  fact  that,  with  the  possible  exception  of  the  city  and 
county  of  San  Francisco,  there  is  no  county  in  the  state  in  which 
it  is  practicable  to  serve  all  of  its  inhabitants  with  water  by  means 
of  one  system  of  works. 

Id. — ^PixADiMa — Allegations  as  to  Tebbttoby  to  be  Supplied— Vabi- 
AKCB. — Notwithstanding  the  general  allegations  of  "the  complaint 
that  the  water  is  to  be  devoted  to  sale  and  distribution  to  the 
inhabitants  of  Fresno,  Merced,  and  Stanislaus  counties,  the  specific 
facts  alleged  show  that  the  water  is  to  be  taken  only  to  the  lands 
on  the  west  side  of  the  San  Joaquin  Biver,  and  proof  of  such  specific 
facts  does  not  constitute  a  substantial  variance  between  the  allega- 
tions and  proof  as  to  the  extent  of  the  use  proposed. 

Idl — Cobpobations — Power  to  Convey  Wateb  pob  Public  Use — Abti- 
cus  or  INOOBPOBATION. — A  foreign  corporation,  whose  articles  of 
incorporation  state  that  it  is  formed  and  empowered  to  construct 
canals  in  California  leading  from  the  San  Joaquin  River,  for  the 
earriage  of  passengers  and  freight,  and  for  the  purpose  of  irriga- 
tion, and  to  supply  water  to  the  inhabitants  of  cities  and  towns 
in  California,  is  authorised  to  carry  water  in  its  canals  to  be  devoted 
to  public  use  for  the  purposes  of  irrigation,  navigation,  and  com- 
merce. 

Id. — FOBBIQN  COBPOBATIONS — POWEB  TO  DO  BUSINESS  IN  CALIFOBNIA. — 

Foreign  corporations  have  always  been  allowed  to  enter  this  state 
and  do  any  business  therein  that  is  within  their  corporate  powers. 
Their  right  to  do  so  has  been  recognized  and  sanctioned  by  our 
atatnte  ever  since  April  4,  1870  (Stats.  1869-70,  p.  881).  For  all 
purposes  of  every  business  within  their  capacity  they  are  classed 
with  domestic  corporations,  provided  they  comply  with  the  statutes 
allowing  them  to  do  business  here,  and  a  statute  which  by  neces- 
sary construction  confers  powers  upon  corporations  in  general  is 
to  be  understood  to  confer  that  power  upon  foreign  corporations 
doing  business  here  as  well  as  upon  domestic  corporations. 

Id. — FoBEioN  Cobpobation  may  Exercise  Bioht  of  Eminent  Domain. — 
Under  section  1001  of  the  Civil  Code,  such  a  foreign  corporation 
may  acquire  property  by  condemnation  in  this  state  for  any  public 
use  specified  in  section  1238  of  the  Code  of  Civil  Procedure. 

Id. — Statute  Expbessly  Confebbinq  Power  on  Corporations  Actino 
AS  Common  Cabbiebs. — Section  407  of  the  Civil  Code,  by  expressly 
authorizing  foreign  corporations  doing  business  as  common  carriers, 
to  exercise  the  right  of  eminent  domain,  does  not,  by  implication, 
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and  through  the  operation  of  the  maxim  expressic  unius  est  ex6huio 
idterius,  take  away  soch  right  from  all  other  foreign  corporations. 

Id. — CJoNSTEucnoN  of  Sbction  407  of  CmL  CJodb — Effect  of  Codifica- 
tion.— Section  407  of  the  Oivil  Code  is  a  mere  revision  and 
eodification,  made  in  1905  (Stats.  1905,  p.  631),  of  section  1  of  the 
act  of  1880  (Stats.  1880,  p.  21),  and  prior  to  its  codification  it 
would  have  had  no  effect  upon  the  construction  of  section  1001  of 
that  code  and  section  1238  of  the  Code  of  Civil  Procedure,  wiueh 
were  enacted  in  1872,  and  conferred  the  right  of  eminent  domain 
on  all  corporations,  foreign  or  domestic.  The  embodiment  of  the 
statute  in  the  code  cannot  have  a  different  effect  upon  its  meaning 
than  an  amendment  thereof  would  have  had,  and  as  it  did  not  repeal 
or  modify  the  pre-existing  law  before  its  codification,  it  would  not 
have  that  effect  afterward. 

Id. — ^Watxr  Lost  in  Tkanshission  by  Bxepagb  and  Evapora.tion. — 
The  plaintiff  is  not  debarred  from  condemning  the  full  quantity  of 
water  asked  for  because  a  part  of  it  would  be  lost  in  transmission 
to  the  place  of  use  by  seepage  and  evaporation.  Some  loss  in  this 
way  is  inevitable  and  it  must  be  considered  a  part  of  that  which  is 
necessary  to  be  taken  to  supply  the  actual  use  proposed. 

Id. — ^UsE  OF  Part  of  Water  foe  Private  Purposes — ^Further  Con- 
demnation for  Pxtblio  Use. — The  fact  that  a  water  company  is 
devoting  to  a  private  use  a  portion  of  the  water  to  which  it  had 
acquired  a  right,  does  not  prohibit  it  from  condemning  an  additional 
quantity  for  public  use.  The  fact  that  the  water  privately  used  and 
that  sought  to  be  condemned  would  be  mingled  together  in  the  same 
canals  is  immaterial.  If,  after  taking  it,  the  plaintiff  should  con- 
vert it  from  public  to  private  use,  such  conversion  could  be  prevented. 

Id. — ^Condemnation  of  Particular  Riparian  Bight — Persons  CuaM- 
ING  Adversely  cannot  Intervene. — ^In  an  action  by  a  water  com- 
pany, brought  for  the  single  purpose  of  condemning  for  public  nse 
the  interest  of  a  particular  defendant,  as  riparian  owner  of  certain 
land,  in  a  specified  quantity  of  the  water  of  a  stream,  third  persons 
Bot  interested  in  the  land  in  subordination  to  or  in  common  with 
the  defendant,  but  claiming  adversely  a  paramount  right  to  divert 
from  the  stream,  at  a  point  above  the  defendants'  land  and  below 
the  plaintiff's  place  of  diversion,  the  same  quantity  of  water  as  that 
sought  to  be  condemned,  have  no  right  to  intervene  under  section  387 
of  the  Code  of  Civil  Procedure. 

Id. — Joinder  of  Adverse  Claimants  not  Authorized. — Such  adverse 
claimants  have  no  interest  in  or  right  to  the  property  sought  to  be 
condemned,  and  their  joinder  as  parties  to  the  condemnation  suit  is 
neither  contemplated  nor  authorized  by  sections  1244,  1246,  and  1247 
of  the  Code  of  Civil  Procedure. 

Id. — Nature  of  Riparian  Bight — ^Actionable  iNTERFERENCfc  W^m.-i^ 
A  riparian  right  is  local  in  its  nature,  and  is  parcel  of  the  l&%/to 
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wiiieli  it  attaches.  It  enables  the  owner  to  enjoin  an  injurious  inter- 
ference with  the  stream,  but  it  does  so  onlj  when  such  interference 
afTects  the  stream  where  it  passes  by  his  land.  A  use  of  the 
fltream  above,  if  it  does  not  aifect  it  where  it  passes  his  land,  is 
no  violation  of  his  right. 

I». — Parties — ^Action  Do«s  not  Affect  All  Bights  in  Past  of 
Stbkaic. — An  action  to  condemn  a  particular  riparian  right  is  not 
ma  action  to  condemn  absolutely  all  rights  in  and  to  a  part  of  the 
flow  of  the  stream,  and  persons  having  no  right  or  interest  in  such 
riparian  right  are  not  proper  parties  to  the  action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Merced 
County.    E.  N.  Rector,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  H.  Short,  P.  G.  Ostrander,  and  Edward  P.  Treadwell, 
for  Appellant. 

J.  C.  Campbell,  for  James  J.  Stevinson,  Respondent. 

H.  A.  V.  Torchiana,  and  W.  B.  Bunker,  for  W.  D.  and  J.  R. 
Adams,  Respondents. 

James  P.  Peck,  for  East  Side  Canal  and  Irrigation  Com- 
pany, Respondent. 

SHAW,  J. — This  is  an  action  to  condemn  property  for  pub- 
lic use.  The  plaintiff  has  been  diverting  water  from  the  San 
Joaquin  River  and  carrying  it  to  lands  in  the  San  Joaquin 
Valley  to  be  used  for  irrigation.  It  desires  to  divert  an  addi- 
tional flow  of  five  hundred  cubic  feet  per  second  from  the 
river  into  its  canals  for  the  same  public  use.  This  suit  is 
begun  to  condemn  the  interest  of  the  defendants  in  this  addi- 
tional quantity  of  water.  At  the  close  of  the  plaintiff's  case 
the  defendant  moved  for  a  nonsuit  and  the  same  was  granted 
by  the  court.  Judgment  was  rendered  thereon  and  from  this 
judgment  plaintiff  appeals. 

1.  The  first  ground  of  the  motion  for  nonsuit  was  that  the 
use  to  which  the  water  proposed  to  be  condemned  and  taken 
is  to  be  devoted  is  not  one  of  the  public  uses  in  behalf  of 
which,  under  section  1238  of  the  Code  of  Civil  Procedure,  the 
right  of  eminent  domain  may  be  exercised. 

OLXnr.  0»L— 16 
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It  18  conceded  by  plaintiff  that  the  power  of  eminent  do- 
main is  vested  in  the  state,  and  that  no  person  or  corporation 
can  avail  himself  or  itself  .of  that  power,  even  in  aid  of  a 
recognized  public  use,  unless  the  state  has  granted  to  such 
person  or  corporation  a  right  to  exercise  the  power  for  the 
particular  use  proposed.  There  must  be  a  statute  conferring 
the  power,  either  expressly  or  by  necessary  implication,  and 
the  proposed  use  must  be  one  which  comes  within  the  terms 
of  the  grant.  (Southern  Pacific  R.  Co,  v.  Southern  (7.  B.  Co,, 
111  Cal.  227,  [43  Pac.  602] ;  Moran  v.  Ross,  79  Cal.  160,  [21 
Pac  547].)  It  is  settled  that  the  use  of  water  for  sale,  rental, 
and  distribution  to  the  public  generally  is  a  public  use.  The 
only  question  for  decision  under  this  point  is  whether  or  not 
the  statute  confers  the  right  of  eminent  domain  upon  a  per- 
son who  desires  to  condemn  property  to  be  devoted  to  such 
use. 

The  complaint  alleges  and  the  proof  shows  that  the  plain- 
tiff owns  two  large  canals  leading  out  of  the  San  Joaquin 
River  into  the  country  lying  west  of  the  river  and  extending 
from  the  county  of  Fresno  through  the  county  of  Merced  into 
the  county  of  Stanislaus.  One  of  these  canals  is  seventy-two 
miles  long  and  the  other  fifty-two  miles  long.  It  also  has  dis- 
tributing canals  leading  therefrom  to  the  lands  in  the  vicinity, 
for  convenience  of  distribution,  and  it  maintains  a  dam  in  the 
river  to  divert  the  water  therefrom  into  the  canals.  By  this 
means  it  has  been  diverting  water  from  the  river  and  carry- 
ing the  same  into  canals  and  selling  it  for  irrigation,  watering 
of  stock  and  domestic  uses  '4o  the  inhabitants  of  the  counties 
of  Fresno,  Merced  and  Stanislaus,"  as  it  alleges.  It  also  ap- 
pears that  it  desires  to  divert  from  said  river  into  said  canals 
an  additional  flow  of  five  hundred  cubic  feet  per  second  and 
to  carry  the  same  in  said  canals  and  devote  it  to  the  same 
public  use  in  the  same  manner,  and  that  along  its  canals  there 
is  sufficient  land  upon  which  irrigation  is  necessary,  the  own- 
ers of  which  desire  to  use  said  water,  to  consume  said  addi- 
tional quantity.  The  point  where  the  canals  begin  and  their 
present  terminus  are  described  with  substantial  accuracy. 
The  canals  are  themselves  permanent  landmarks  and,  conse- 
quently, the  termini  being  described,  the  situation  and  loca- 
tion of  the  canals,  the  place  of  use  of  the  water  to  be  con- 
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denmed  and  the  territory  to  be  served  therewith,  are  all 
thereby  for  all  practical  purposes  properly  pleaded. 

We  think  this  sufiSciently  shows  that  the  plaintiff  desires  to 
take  the  water-rights  sought  to  be  condemned  in  behalf  of  the 
public  use  indicated  by  subdivision  4  of  section  1238  of  the 
Code  of  Civil  Procedure  by  the  words  ''supplying  mines  and 
fanning  in  neighborhoods  with  water."  While  there  is  a 
general  allegation  in  the  complaint  that  the  water  is  to  be 
"sold  to  the  inhabitants"  of  the  three  counties  named,  the 
specific  facts  alleged  as  to  the  method  by  which  the  water  has 
been  diverted,  carried,  and  distributed  and  by  which  it  is  pro- 
posed to  take,  carry,  and  distribute  the  additional  water,  the 
place  of  use  designated  in  the  complaint  and  shown  by  the 
evidence  and  the  purposes  to  which  it  is  to  be  applied,  show 
with  reasonable  certainty  that  the  water  is,  in  point  of  fact, 
to  be  supplied  to  farming  neighborhoods,  or  "to  farming  in 
neighborhoods,"  as  the  last  amendment  to  the  section  ex- 
presses the  idea.  The  fact  that  there  may  be  several  separate 
farming  neighborhoods  along  the  very  extensive  canals  of  the 
plaintiff  does  not  destroy  its  right.  That  a  person  engaged  in 
supplying  several  such  neighborhoods  should  have  the  right  of 
eminent  domain  to  obtain  property  therefor  was  evidently  the 
object  contemplated  by  the  last  amendment  inserting  the  word 
"in"  in  the  phrase  "farming  in  neighborhoods."  It  may  be 
that  without  this  word  the  right  to  condemn  for  more  than 
one  neighborhood  would  have  existed,  but  the  insertion  of  this 
word  implies  that  the  main  idea  was  the  supplying  of  farm- 
ing operations  with  water  and  that  more  than  one  neighbor- 
hood might  receive  water  from  the  same  system  of  works. 

The  law  does  not  require,  in  order  to  maintain  an  action  to 
condemn  water  for  public  use,  that  the  boundaries  of  the  ter- 
ritory to  which  it  is  to  be  dedicated  shall  be  alleged  and  proven 
with  absolute  certainty.  The  nature  of  the  use  is  such  that 
this  could  not  be  done.  A  railroad,  a  highway,  or  a  public 
building,  has  a  fixed  location  to  which  all  who  desire  to  use 
them  must  come.  It  is  not  so  with  water  devoted  to  public 
use.  In  that  case  the  public  service  consists  in  conducting  the 
water  to  the  consumers,  or  to  some  convenient  place  where 
they  can  obtain  it.  Main  canals  are  built  from  the  source  of 
supply  to  and  through  the  territory  to  be  supplied  and  both 
the  landowners  whose  lands  abut  thereon  and  those  who  can 
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run  a  private  ditch  thereto  are  allowed  to  have  the  wat«r 
at  the  fixed  rates.  The  territory  is  also  usually  enlarged  by 
means  of  lateral  distributing  canals,  which  are  also  available 
for  use  in  the  same  way.  Not  every  landowner  who  could 
do  so  may  apply  for  the  water.  Those  who  take  it  one  year 
may  not  do  so  the  next  and  their  portions  may  be  furnished 
to  others.  It  is  also  the  fact  that  after  the  lower  levels  are 
saturated  by  a  few  years  continuous  irrigation  such  land  will 
require  much  less  water  than  before  and  the  same  quantity 
of  water  may  then  be  distributed  over  a  much  larger  terri- 
tory. For  these  reasons  it  is  impossible  to  say,  in  advance,  or 
at  any  particular  time,  precisely  what  will  be  the  boundaries 
of  the  territory  served  or  to  be  served  with  the  water.  The 
interests  and  protection  of  the  persona  whose  water-rights  are 
to  be  condemned  for  public  use,  do  not  make  it  necessary  to 
give  such  precise  description.  The  location  of  the  proposed 
canal  being  shown,  the  sittLS  of  the  proposed  use  is  thereby 
fixed  with  sufficient  accuracy. 

It  is  perhaps  unnecessary  to  add  that  a  right  to  divert  water 
to  be  allowed  unnecessarily  to  run  to  waste,  cannot  be  ac- 
quired, even  by  a  judgment  of  condemnation.  Such  judg- 
ment, when  given,  would  afford  no  protection  for  such  a 
taking. 

We  think  also  that  the  use  described  in  the  complaint  is 
one  for  which  the  right  of  eminent  domain  is  given  in  sub- 
division 3  of  said  section,  as  '^  canals,  aqueducts,  reservoirs, 
tunnels,  flumes,  ditches,  or  pipes  for  conducting  or  storing 
water  for  the  use  of  the  inhabitants  of  any  county,  .  .  .  and 
all  other  public  uses  for  the  benefit  of  any  county,  .  .  «  or  the 
inhabitants  thereof,  which  may  be  authorized  by  the  legis- 
lature.'* 

This  language  necessarily  implies,  not  only  that  property 
may  be  condemned  for  the  canals  and  conduits  mentioned,  but 
that  water  may  also  be  taken  to  be  carried  in  the  canals  and 
ditches.  This  precise  question  was  decided  in  Northern  etc 
Co.  V.  Stacker,  13  Cal.  App.  409,  [109  Pac.  896],  by  the  third 
district  court  of  appeal.  The  question  is  elaborately  and  ably 
discussed  and  the  decision  received  the  approval  of  this  court, 
as  is  evidenced  by  the  fact  that  it  denied  an  application  for 
a  rehearing  thereof.  It  follows  from  this  decision  that  water 
may  be  condemned  and  taken  for  public  use  by  any  person 
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or  corporation  proposing  to  apply  it  "to  the  use  of  the  in- 
habitants of  any  county." 

The  defendants  claim  that  this  subdivision  does  not  confer 
the  right  of  eminent  domain  for  the  use  mentioned  unless  the 
person  in  charge  of  the  use  proposes  to  supply  all  of  the  inhab- 
itants of  the  county,  and  that  if  the  taking  is  for  the  use  of  a 
particular  district  or  territory  of  the  county  only,  it  is  not 
authorized  under  this  subdivision.  There  can  be  no  doubt  that 
the  furnishing  of  water  generally  to  the  inhabitants  of  a  par- 
ticular section  of  the  county  is  a  public  use.  It  is  not  even 
necessary,  in  order  to  constitute  a  public  use,  that  the  water 
should  be  obtainable  by  all  the  inhabitants  of  the  immediate 
territory  to  which  it  is  taken.  It  may  be  a  public  use,  although 
all  persons  within  that  territory  cannot  enjoy  it.  It  is  suffi- 
cient if  all  who  are  capable  of  enjoying  it  have  an  equal  right 
to  it.  For  example,  it  has  been  held  that  water  devoted  to 
the  use  of  all  the  landowners  within  a  specified  territory,  on 
equal  terms  to  all,  and  open  to  aU,  for  the  irrigation  of  their 
liuids,  is  devoted  to  a  public  use.  {FaUbrook  Irr.  Dist,  v. 
Bradley,  164  U.  S.  161,  [41  L.  Ed.  369,  17  Sup.  Ct.  Rep.  56] ; 
MerriU  v.  Southside  Z.  Co.,  112  Cal.  426,  [44  Pac.  720].) 

Where  a  statute  "is  fairly  susceptible  of  two  constructions 
one  leading  inevitably  to  mischief  or  absurdity,  and  the  other 
consisting  of  sound  sense  and  wise  policy,  the  former  should 
be  rejected  and  the  latter  adopted."  {In  re  MitcheU,  120  Cal. 
386,  [52  Pac.  800].)  ^'A  construction  should  not  be  given 
to  a  statute,  if  it  can  be  avoided,  which  will  lead  to  absurd 
results,  or  to  a  conclusion  plainly  not  contemplated  by  the 
legislature."  {Merced  Bank  v.  Casaccia,  103  Cal.  645,  [37 
Pac.  649].)  The  section  is  also  subject  to  the  rule  that  its 
provisions  are  to  be  liberally  construed,  with  a  view  to  effect- 
ing its  objects  and  to  promote  justice.  (Code  Civ.  Proc, 
sec.  4.) 

It  18  a  fact,  of  which  the  court  may  well  take  judicial  notice, 
that  there  is  no  county  in  the  state  in  which  it  is  practicable 
to  serve  all  of  its  inhabitants  with  water  by  means  of  one  sys- 
tem of  works.  The  topography  will  not  permit  it.  The  city 
and  county  of  San  Francisco,  if  it  should  be  classed  as  a 
county,  is  perhaps  an  exception.  But  it  is  classed  separately 
in  the  subdivision  referred  to.  If  this  part  of  the  statute  is 
to  be  given  the  effect  here  claimed  the  result  is  that  it  will 
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be  wholly  ineffectual.  In  the  entire  history  of  the  state,  it 
is  safe  to  say,  no  person  or  corporation  has  ever  seriously  and 
in  good  faith  proposed  to  supply  all  of  the  inhabitants  of  any 
county  with  water  through  one  system  of  works  or  from  one 
source.  No  such  proposition  ever  will  or  can  be  honestly  made. 
The  result  of  this  interpretation  therefore  will  render  the 
statute  wholly  ineffectual  as  well  as  absurd.  In  considering 
a  statute  it  is  necessary  to  asume  that  the  legislature  intended 
it  to  have  some  effect.  There  must  have  been  some  purpose 
in  view  which  led  to  its  enactment.  The  obvious  purpose  of 
this  section  as  a  whole  was  to  confer  the  right  of  eminent 
domain  upon  persons  engaging  in  public  service  for  the  vari- 
ous purposes  described*  This  particular  clause  waa  intended 
to  encourage  and  aissist  those  proposing  to  establish  systems 
of  waterworks  for  the  supplying  of  the  public.  It  was  to 
facilitate  the  transportation  of  water  from  a  source  where  it 
was  comparatively  useless  to  places  where  it  would  be  useful 
and  would  promote  the  general  welfare  and  prosperity  and 
of  furnishing  it  at  such  places  to  those  in  need  of  it.  In 
order  to  further  this  object  the  statute  should  have  such  inter- 
pretation as  will  make  it  effectual  for  that  purpose  if  it  is 
reasonably  possible  to  do  so.  It  will  be  noted,  therefore,  that 
the  clause  does  not  use  the  word  *'all"  in  connection  with  the 
word  * '  inhabitants. ' '  The  phrase  is  * '  for  the  use  of  the  inhab- 
itants of  any  county."  According  to  a  well  recognized  usage 
this  description  would  be  filled  by  one  who  supplied  water 
for  the  use  of  the  inhabitants  of  a  considerable  part  of  the 
county  although  he  did  not  or  could  not  supply  it  to  all  the 
inhabitants  thereof.  The  language  may  be  as  well  applied 
if  the  word  "inhabitants"  is  taken  as  descriptive  of  the  char- 
acter or  statiis  of  the  beneficiaries  as  it  would  be  if  the  word 
is  taken  as  designating  the  number  to  whom  it  is  to  be  sup- 
plied or  the  area  to  which  the  use  must  extend.  But  a  more 
obvious  purpose  in  the  use  of  the  phrase  is  seen  when  the 
clause  is  taken  in  connection  with  the  preceding  clause  of  the 
subdivision.  The  two  clauses  together  read  as  follows:  "Pub- 
lic buildings  and  grounds  for  the  use  of  any  county,  incor- 
porated city,  or  city  and  county,  village,  town  or  school 
district;  ponds,  lakes,  canals,  aqueducts,  reservoirs,  tunnels, 
flumes,  ditches  or  pipes  for  conducting  or  storing  water  for 
the  use  of  the  inhabitants  of  any  county,  incorporated  city,  or 
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eity  and  county,  village  or  town.''  The  uses  mentioned  in 
the  danse  preceding  the  semicolon  are  those  for  organized 
public  corporations  and  are  for  purely  public  purposes ;  those 
in  the  second  clause  are  for  the  individual  members  of  the  com- 
munity for  their  individual  private  use  and  for  the  benefit  of 
their  persons  or  their  property.  It  was  to  distinguish  pri- 
vate individuals  from  public  corporations  that  the  word  '' in- 
habitants'' was  used  in  the  second  clause,  and  not  for  the 
purpose  of  expressing  the  idea  that  the  takings  mentioned  in 
the  second  clause  were  to  be  limited  to  cases  where  all  the 
inhabitants  were  to  be  the  beneficiaries.  It  was  intended  to 
distinguish  between  a  taking  for  the  organized  public  and  a 
taking  for  persons  as  members  thereof.  In  view  of  these  con- 
siderations we  think  it  should  be  held  to  be  a  sufficient  com- 
pliance with  the  terms  of  this  subdivision  if  the  proposed  use 
of  water  is  for  a  part  of  the  inhabitants  of  a  county  com- 
prising a  sufficiently  large  proportion  of  the  inhabitants 
capable  of  using  it  in  the  particular  territory  ^'as  to  destroy 
its  character  as  a  private  use/'  as  was  said  in  Lindsay  v.  Mehr- 
iem,  97  Cal.  678,  [32  Pac.  802].  The  proof  shows  that  the 
plaintiff  proposes  to  distribute  the  water  generally  to  the  in- 
habitants of  a  very  large  area  of  the  three  counties  mentioned, 
chiefly  for  the  irrigation  of  their  lands  and  also  for  domestic 
uses  and  for  the  watering  of  stock  and  incidentally  to  some 
towns  and  villages  which  have  grown  up  along  the  routes  of 
its  canals.  It  is  one  of  the  largest  irrigation  enterprises  in 
the  state  and  serves  water  to  over  one  hundred  and  fifty  thou- 
sand acres  of  land.  We  think  the  use  it  proposes  to  make  of 
this  water  is  one  for  which  it  is  authorized  to  exercise  the 
right  of  eminent  domain  under  section  1238. 

It  is  further  suggested  in  this  connection  that  the  nonsuit 
was  properly  granted  because  there  is  a  fatal  variance  between 
the  allegations  as  to  the  extent  of  the  use  proposed  and  the 
proof  thereof,  in  this :  That  the  allegation  is  that  the  water  is 
to  be  devoted  to  sale  and  distribution  to  the  inhabitants  of 
Fresno,  Merced,  and  Stanislaus  counties,  whereas  the  proof 
shows  that  it  can  be  sold  and  distributed  only  to  inhabitants 
along  the  lines  of  its  canals  and  wholly  in  the  territory  west 
of  the  river.  While  there  is  a  general  allegation  to  this 
effect,  as  before  stated,  the  specific  facts  alleged  show  clearly 
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enough  that  the  water  is  to  be  taken  only  to  the  lands  on  the 
west  side.     There  is  no  substantial  variance. 

2.  The  plaintiff  is  a  Nevada  corporation.  The  defendants 
contend  that  its  articles  of  incorporation  do  not  designate  the 
application  of  water  to  public  use  as  one  of  its  corporate 
powers,  and  further,  that  a  foreign  corporation  cannot,  under 
the  laws  of  this  state,  exercise  the  power  of  eminent  domain. 
For  these  reasons  they  contend  that  the  nonsuit  waa  properly 
granted. 

The  articles  state  that  the  plaintiff  corporation  is  formed 
and  empowered  to  construct  canals  in  California  leading  from 
the  San  Joaquin  River,  for  the  carriage  of  passengers  and 
freight,  and  for  the  purpose  of  irrigation,  and  to  supply  water 
to  the  inhabitant^  of  cities  and  towns  in  California.  These' 
powers  are  sufficient  to  authorize  it  to  carry  water  in  its 
canals  to  be  devoted  to  public  use  for  the  purposes  of  irriga* 
tion,  navigation,  and  commerce. 

The  words  '*any  person,'*  in  section  1001  of  the  Civil  Code, 
includes  any  public  or  private  corporation,  as  well  as  any 
natural  person,  and  by  the  terms  of  the  section,  any  such  per* 
son  may,  "without  further  legislative  action"  acquire  property 
by  condemnation  for  any  public  use  specified  in  section  1238  of 
the  Code  of  Civil  Procedure,  and  in  doing  so  becomes  "an 
agent  of  the  state"  and  a  "person  in  charge  of  the  use"  for 
that  purpose  {Pasadena  v.  Stimson,  91  Cal.  248,  [27  Pac. 
604] ).  The  state  may  authorize  foreign  corporations  to  exer- 
cise this  right.  {Oilmer  v.  lAme  Point,  18  Cal.  255.)  Foreign 
corporations  have  always  been  allowed  to  enter  this  state  and 
do  any  business  therein  that  is  within  their  corporate  powers. 
Their  right  to  do  so  has  been  recognized  and  sanctioned  by 
our  statutes  ever  since  April  4,  1870  (Stats,  1869-70,  p,  881). 
For  all  purposes  of  every  business  within  their  capacity  they 
are  classed  with  domestic  corporations,  provided  they  comply 
with  the  statutes  allowing  them  to  do  business  here,  and  a 
statute  which  by  necessary  construction  confers  powers  upon 
corporations  in  general,  is  to  be  understood  to  confer  that 
power  upon  foreign  corporations  doing  business  here  as  well 
as  domestic  corporations.  The  aforesaid  section  would,  there- 
fore, appear  to  give  them  the  right  of  eminent  domain  on  the 
same  terms  as  other  persons  and  corporations.  There  would 
be  no  doubt  of  this,  proposition  were  it  not  for  section  407 
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of  the  Civil  Code,  expressly  anthorizing  foreign  corporations 
doing  business  as  common  carriers  to  exercise  the  right  of 
eminent  domain.  The  defendants  claim  that  by  the  opera- 
tion of  the  maxim  expressio  unius  est  exclusio  alterius,  this 
section,  by  implication,  takes  away  such  a  right  from  all 
other  foreign  corporations.  The  part  of  the  section  relating 
to  this  subject  is  as  follows:  ** Every  rai.way  or  other  corpora- 
tion organized  for  the  purpose  of  carrying  freight  or  pa»- 
fiengers  under  or  by  virtue  of  the  laws  of  the  United  States, 
or  of  any  state  or  territory  thereof,  may  build  railroads,  exer- 
cise the  right  of  eminent  domain,  and  transact  any  other  busi- 
ness which  it  might  do  if  it  were  created  and  organized  under 
or  by  virtue  of  the  laws  of  this  state,  and  has  the  same  rights, 
privileges,  and  immunities,  and  is  subject  to  the  same  laws, 
penalties,  obligations,  and  burdens  as  if  created  or  organized 
under  and  by  virtue  of  the  laws  of  this  state. ' '  The  effect  of 
this  provision  was  considered  by  the  district  court  of  appeal 
for  the  third  district  in  Western  Union  Tel,  Co.  v.  Superior 
Court,  15  Cal.  App.  679,  [115  Pac.  1091, 1100],  an  application 
for  a  writ  of  review.  That  court  reached  the  conclusign  that 
the  right  to  exercise  the  power  of  eminent  domain  was  not 
thereby  withheld  from  foreign  corporations  which  were  not 
eonunon  carriers.  Upon  petition  for  rehearing,  this  court  de- 
clined to  express  any  opinion  on  that  question,  saying  that  it 
did  not  affect  the  jurisdiction  of  the  superior  court,  and  that, 
therefore,  it  could  not  be  material  in  certiorari.  Upon  con- 
sidering the  question  more  fully,  we  agree  with  the  district 
court  that  section  407  was  not  intended  to  prevent  other  cor- 
porations than  those  described  therein  from  exercising  the 
right  of  eminent  domain. 

The  section  is  a  mere  revision  and  codification  of  section  1 
of  the  act  of  1880  (Stats.  1880,  p.  21).  The  codification  was 
made  in  1905  (Stats.  1905,  p.  631).  Some  verbal  changes  are 
made,  but  it  is  essentially  the  same,  and  the  particular  provi- 
sion in  question  is  not  altered  at  all.  Section  1001  of  the 
Civil  Code  and  section  1238  of  the  Code  of  Civil  Procedure 
were  enacted  in  1872.  Their  effect,  as  we  have  seen,  was  to 
confer  this  right  upon  all  corporations,  foreign  or  domestic, 
public  or  private,  for  the  particular  uses  designated  in  section 
1238.  The  act  of  1880  did  not  purport  to  take  away  any 
right  of  this  character.    It  was  an  entirely  independent  enact- 
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ment  aad  it  is  olear  that  prior  to  its  codification  it  would 
have  no  efFect  whatever  npon  the  construction  of  sections  1001 
and  1238  aforesaid.  The  maxim  txpressio  unius,  etc.,  is  not 
of  universal  application.  ''What  is  expressed  is  exclusive 
only  when  it  is  creative,  or  in  derogation  of  some  existing 
law,  or  of  some  provision  in  the  particular  act.  The  maxim 
is  applicable  to  a  statutory  provision  which  grants  originally 
a  power  or  right.  In  such  cases  the  power  or  right  originates 
with  the  statute  and  exists  only  to  the  extent  plainly  granted." 
(2  Lewis  Sutherland's  Statutory  Construction,  sec  491.)  If 
this  statute  had  been  the  only  one  on  the  subject  there  would 
be  good  reason  for  saying  that  no  other  corporations  would 
have  the  power,  for  the  power  would  remain  in  the  state  ex- 
cept as  granted  by  statute.  But  as  the  power  had  been  given 
to  all  other  corporations  by  statutes  of  which  this  was  not  an 
amendment,  the  reason  for  the  application  of  the  maxim  is 
altogether  wanting. 

Furthermore,  the  incorporation  of  the  statute  in  the  code 
cannot  be  said  to  have  a  greater  effect  upon  its  meaning  than 
an  an^endment  thereof  would  have  had.  Where  a  statute  is 
amended,  the  parts  which  are  not  altered  are  to  be  considered 
as  having  been  the  law  from  the  time  when  they  were  enacted 
(Pol.  Code,  sec.  325).  Hence,  the  meaning  and  effect  of  the 
statute  of  1880  would  not  be  changed  by  putting  it  in  the 
code,  and  if  it  did  not  repeal  or  modify  the  pre-existing  law  be- 
fore its  codification,  it  would  not  have  that  effect  afterward. 

3.  The  objection  that  the  proof  showed  that  the  water  was 
not  necessary  to  public  use,  except  for  a  portion  of  the  year, 
if  it  ever  was  of  any  force,  was  removed  by  the  filing  of  an 
amended  complaint  wherein  the  taking  of  the  water  is  limited 
to  the  season  when  it  is  actually  required,  the  dates  being 
specifically  stated. 

4.  There  is  no  merit  in  the  proposition  that  the  plaintiff 
cannot  condemn  the  full  quantity  asked  for  because  a  part 
of  it  would  be  lost  in  transmission  to  the  place  of  use  by  seep- 
age and  evaporation.  Some  loss  in  this  way  is  inevitable  and 
it  must  be  considered  a  part  of  that  which  is  necessary  to  be 
taken  to  supply  the  actual  use  proposed.  There  was  evidence 
to  the  effect  that  there  would  be  so  loss  of  this  character 
which  could  be  prevented  by  reasonable  care  or  precaution. 
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f .  One  ground  of  the  motion  was  that  it  appeared  that  the 
plaintiff's  intention  was  to  devote  the  water  to  be  condemned, 
or  a  part  of  it,  to  private  use.  There  seems  to  be  no  real 
foundation  for  this  claim.  Prior  to  the  beginning  of  this  ac- 
tion the  plaintiff  was,  and  for  many  years  had  been,  diverting 
from  the  river  a  flow  of  seven  hundred  and  sixty  cubic  feet 
per  second  into  its  canals  and  selling  the  same  for  irrigation 
and  other  purposes.  To  this  quantity  it  had  acquired  a  right. 
A  part  of  it  was  delivered  to  Miller  &  Lux  annually  for  a  fixed 
price  under  a  contract  made  in  1871  with  its  predecessor  in 
interest,  whereby  said  predecessor  was  paid  some  thirty  thou- 
sand dollars  for  the  building  of  the  canals  and  acquired  from 
Miller  &  Lux  rights  of  way  therefor.  There  were  subse- 
quent changes  therein,  not  important  to  the  question.  The 
plaintiff  and  its  said  predecessor  had  also  been  taking  for 
several  years  the  five  hundred  cubic  feet  per  second  the  right 
to  which  is  here  sought  to  be  condemned  and  had  been  devot- 
ing the  same  to  public  use,  but  neither  of  them  had  acquired 
any  right  to  do  so  as  against  the  defendants.  This  suit  was 
begun  to  obtain  that  right.  Conceding  but  not  deciding  that 
the  water  delivered  to  Miller  &  Lux,  under  the  contract  of 
1871,  was  taken  for  private  use,  it  does  not  follow  that  the 
five  hundred  cubic  feet  here  in  controversy  is  to  be  taken  for 
that  purpose.  The  contrary  is  asserted  by  the  plaintiff  and 
there  is  nothing  to  show  that  it  is  not  stated  in  good  faith. 
The  plaintiff  is  already  bound  by  the  contract  of  1871  to  fur- 
nish the  Miller  ft  Lux  water  and  it  has  done  so  out  of  the 
seven  hundred  and  sixty  cubic  feet  to  which  it  had  a  right. 
The  present  proposed  taking  is  an  altogether  distinct  appro- 
priation of  an  additional  quantity.  This  claim  seems  to  be 
partly  founded  on  the  fact  that  the  water  is  to  be  mingled 
together  in  the  canals.  This  fact  seems  to  be  immaterial.  It 
does  not  affect  the  public  use  of  the  five  hundred  cubic  feet. 
If,  after  taking  it,  the  plaintiff  should  convert  it  from  public 
to  private  use  such  conversion  could  be  prevented.  But  as 
there  is  no  evidence  of  such  intent  and  it  cannot  be  anticipated 
in  this  way,  the  mere  assertion  that  plaintiff  may  in  the 
future  wrongfully  do  so  cannot  defeat  its  right  to  the  con- 
demnation. 

6.  We  think  the  lower  court  erred  in  permitting  J.  R. 
Adams,  W.  D.  Adams,  and  the  East  Side  Canal  and  Irrigation 
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Company  to  become  defendants  to  the  action  and  to  file  an- 
swers to  the  complaint,  and  in  refusing  to  strike  out  such 
answers  on  motion  of  the  plaintiff.  Perhaps  such  an  error 
would  not,  in  every  case,  be  sufficient  to  require  a  reversal 
of  the  judgment.  It  might  be  that  no  substantial  injury 
would  ensue  therefrom.  We  need  not  say  whether  it  would 
be  sufficient  in  this  case  or  not,  since  the  judgment  must  be 
reversed  for  other  reasons.  The  complaint  alleged  that  the 
property  sought  to  be  condemned  was  the  interest  of  the 
Stevinson  Company,  as  riparian  owner  of  certain  lands,  in 
the  five  hundred  cubic  feet  of  water  which  plaintiff  proposed 
to  take  for  public  use.  The  other  original  defendants  had 
or  claimed  some  lien  upon  the  land  of  the  Stevinson  Company 
and  claimed  under  that  company.  The  above  named  inter- 
vening defendants  did  not  claim  under  the  Stevinson  Com- 
pany. They  each  claimed  adversely  to  it.  Their  claim  was 
that  they  had,  apparently  by  continuous  adverse  use,  ac- 
quired from  the  Stevinson  Company  the  right  to  divert  from 
the  river,  at  a  point  below  plaintiff's  dam  and  above  the 
Stevinson  land,  the  identical  five  hundred  cubic  feet  of  water 
which  plaintiff  proposed  to  take  and  for  which  it  proposed 
to  condemn  the  Stevinson  right.  Calling  it  the  same  does 
not  make  it  so,  nor  docs  the  fact,  if  it  be  a  fact,  that  the 
water  is  the  same,  that  is  to  say,  that  if  plaintiff  did  not 
take  it,  the  same  would  be  diverted  by  said  interveners  and 
would  not  reach  the  Stevinson  land,  make  it  the  same  right. 
The  condemnation  of  this  water-right  of  Stevinson  for  the 
protection  of  plaintiff's  diversion,  would  not  give  plaintiff 
any  right  whatever  against  any  other  person  and  it  would 
not  at  all  affect  the  rights  of  the  interveners.  The  plaintifEs 
taking  had  been  interfered  with  by  the  Stevinson  Company, 
or  its  predecessor  in  ownership  of  the  land.  Plaintiff  de- 
sired to  prevent  such  interference  in  the  future  by  condemn- 
ing the  right  in  virtue  of  which  the  interference  was  made. 
The  interveners  had  no  interest  in  the  Stevinson  land,  or  in 
the  riparian  rights  pertaining  thereto,  which,  alone,  the  plain- 
tiff sought  to  condemn.  It  was  this  riparian  right  which  was 
the  subject  matter  of  the  litigation.  The  action  was  not  a 
suit  in  equity  to  determine  the  title  to  the  water,  generally, 
or  one  in  which  a  general  adjudication  of  such  title  could  be 
made.    It  was  a  special  proceeding  for  a  particular  purpose — 
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namely,  to  condemn  the  Stevinson  right  for  the  benefit  of  the 
plaintiff  as  the  purveyor  of  the  public  use.  In  such  a  contro- 
▼eny,  third  persons  not  interested  in  the  land  in  subordination 
to  or  in  common  with  the  person  whose  right  was  sought  to 
be  taken,  but  claiming  adversely,  have  no  right  to  intervene 
under  section  387  of  the  Code  of  Civil  Procedure. 

We  have  considered  all  the  grounds  stated  in  the  motion 
for  a  nonsuit.  As  none  of  them  is  sustained,  it  follows  that 
the  court  erred  in  giving  judgment  for  the  defendants. 

The  judgment  is  reversed. 

HenshaWy  J.,  Melvin,  J.,  Lorigan,  J.,  and  Angellotti,  J.,  con- 
eorred. 

SLOSS,  J.  dissenting. — ^I  dissent.  In  my  opinion  the  non- 
suit was  properly  granted  on  the  first  ground  stated  in  the 
motion,  viz.,  that  the  purpose  for  which  condemnation  is 
sought  is  not  one  of  the  public  uses  in  behalf  of  which,  under 
section  1238  of  the  Code  of  Civil  Procedure,  the  right  of 
eminent  domain  may  be  exercised. 

The  majority  of  the  court  has  reached  the  conclusion  that 
the  plaintiff's  claim  may  be  sustained  under  either  subdivision 
3  or  subdivision  4  of  section  1238.  With  respect  to  subdivi- 
sion 4  (''the  suppl3dng  of  mines  and  farming  [in]  neighbor- 
borhoods  with  water")  it  may  be  said  that  the  plaintiff  itself 
makes  no  contention  that  its  complaint  stated  or  that  its 
proof  established  a  right  under  this  subdivision.  The  com^ 
plaint  plainly  shows  that  it  was  framed  with  the  intent  of 
making  a  case  under  subdivision  3,  and  the  briefs  of  the  ap- 
pellant virtually  concede  that  a  claim  of  right  to  condemn 
under  subdivision  4  was  not  presented  and  is  not  involved. 
Under  these  circumstances,  this  point  may  be  passed  with 
the  statement  that  I  believe  the  concession  to  have  been  no 
more  than  was  required  by  the  state  of  the  record. 

The  question,  then,  is  whether  the  proof  supported  the  alle- 
gations of  the  complaint  that  plaintiff  intends  to  devote  the 
water  in  question  to  the  purposes  of  sale,  rental,  and  distribu- 
tion to  the  inhabitants  of  the  counties  of  Fresno,  Merced,  and 
Stanislaus.  It  appears  that  plaintiff  has  been  furnishing 
water  and  intends  to  continue  to  furnish  it  to  a  large  part  of 
the  territory  and  a  considerable  number  of  the  inhabitants  on 
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the  west  side  of  the  San  Joaquin  Biver.  There  is  no  pretense 
that  it  has  brought  the  water,  or  intends,  or  is  able  t«  de  so, 
within  the  reach  of  the  extensive  territory  and  large  popu- 
lation on  the  other  side  of  the  river,  within  the  counties 
named.  Without  going  any  further  into  particulars,  it  may 
be  said  that  the  territory  which  plaintiff  is  able  to  furnish 
with  water  constitutes  far  less  than  one-half  of  the  area  of 
each  county  named,  indeed,  far  less  than  one-half  of  the 
irrigable  lands  of  any  of  said  counties.  On  this  state  of  facts, 
I  think  that  the  district  court  of  appeal  for  the  third  appel- 
late district,  in  which  this  appeal  was  originally  pending,  was 
right  in  expressing  the  view  that  in  order  to  make  out  a  case 
under  subdivision  3  of  section  1238,  ''the  canals  and  other 
contrivances  used  by  plaintiff  should  be  so  located  and  con- 
structed and  its  business  so  conducted  as  to  make  the  water 
available  generally  to  the  inhabitants  of  these  counties  for 
the  purposes  stated.*' 

The  language  of  the  statutory  provision  under  considers^ 
tion  is  this:  ''Subject  to  the  provisions  of  this  title,  the  right 
of  eminent  domain  may  be  exercised  in  behalf  of  the  follow- 
ing public  uses:  .  .  .  3.  .  .  .  ponds,  lakes,  canals,  aqueducts, 
reservoirs,  tunnels,  flumes,  ditches,  or  pipes  for  conducting 
or  storing  water  for  the  use  of  the  inhabitants  of  any  county, 
incorporated  city,  or  city  and  county,  village  or  town  .  .  /' 
The  contention  of  the  appellant,  sustained  by  the  majority 
opinion,  is,  in  effect,  that  a  public  service  corporation  en- 
gaged in  the  sale,  rental,  and  distribution  of  water  within  one 
or  more  counties,  which  is  ready  to  furnish,  and  has  canals 
and  works  sufficient  to  furnish  such  water  to  so  great  a  num- 
ber of  the  inhabitants  of  such  county  or  counties  as  to  make 
the  character  of  the  use  public  rather  than  private,  is  engaged 
in  the  sale,  rental,  and  distribution  of  water  "for  the  use  of 
the  inhabitants  of  any  county.'*  In  other  words,  the  statute, 
thus  construed,  authorizes  the  condemnation  of  property  in 
behalf  of  ponds,  lakes,  canals,  etc.,  for  constructing  or  storing 
water  for  the  use  of  any  number  of  people  residing  upon  any 
number  of  parcels  of  land  anywhere  within  the  state,  pro- 
vided only  that  the  use  be  of  a  public  character.  For,  since 
the  entire  area  of  the  state  is  divided  into  counties,  it  is  ap- 
parent that  canals  or  other  conduits  devoted  to  supplying 
water  to  any  of  the  inhabitants  of  the  state  are  used  for  the 
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inhabitants  of  one  or  more  counties.  This  construction  seems 
to  me  to  make  meaningless  most  of  the  language  in  the  part 
of  the  subdivision  under  consideration.  If  all  that  was  in- 
tended to  be  required  was  that  the  use  should  be  public,  there 
would  have  been  no  need  of  inserting  the  words  "incorpor- 
ated city,  or  city  and  county,  village  or  town,"  or,  indeed,  the 
word  "county."  This  is,  of  course,  contrary  to  the  well  set- 
tled rule  requiring  a  court  in  construing  a  statute  to  give 
meaning  and  effect  to  every  word  contained  in  it,  if  reason- 
ably possible. 

Section  1238  does  not  provide  that  the  right  of  eminent 
domain  may  be  exercised  in  behalf  of  every  public  use.  What 
it  does  is  to  enumerate  certain  public  uses,  and  to  declare  that 
the  power  of  eminent  domain  may  be  exercised  in  behalf  of 
the  particular  uses  enumerated.  That  the  corporation  plain- 
tiff is  in  the  control  of  a  public  service  is  not  conclusive  upon 
the  question  of  its  right  to  exercise  the  power  of  eminent 
domain.  It  must  appear  in  addition  that  the  statute  has  au- 
thorized the  exercise  of  this  power  for  the  particular  purpose 
for  which  it  is  sought  to  be  exercised. 

It  must  be  assumed  that  the  legislature  had  some  purpose 
in  limiting  the  right  of  eminent  domain  to  the  public  use 
of  conducting  or  storing  water  "/or  the  use  of  the  inJiabitants 
of  any  county,  incorporated  dty,  or  dty  and  county,  village  or 
town."  The  idea  in  the  minds  of  the  lawmakers  evidently 
was  that  the  right  of  eminent  domain  in  aid  of  the  furnishing 
of  water  was  not  to  be  granted  in  every  case  of  a  public  use, 
but  only  where  the  water  was  for  the  use  of  the  inhabitants 
of  the  governmental  subdivisions  enumerated.  It  is  of  the 
essence  of  a  public  service  that  the  service  shall  be  compellable 
(to  the  extent  of  its  capacity  and  subject  to  reasonable  re- 
strictions) by  all  the  members  of  the  community  to  whose  use 
the  subject  of  the  service  is  appropriated.  (Wyman  on  Pub- 
lic Service  Corporation,  sections  273,  344 ;  Lux  v.  Haggin,  69 
Cal.  269,  306,  [4  Pac.  919,  10  Pac.  674].)  When,  then,  the 
statute  speaks  of  furnishing  water  to  the  inhabitants  of  a 
county,  city,  city  and  county,  village  or  town,  it  contemplates 
a  service  available  to  the  inhabitants,  generally,  of  the  re- 
spective governmental  territories,  not  a  service  to  such  part 
of  the  territory  as  may  be  selected  by  a  water  company.  The 
inducing  cause  for  granting  the  right  was  the  benefit  of  the 
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public  to  be  served,  rather  than  the  advantage  of  the  individ- 
ual or  corporation  seeking  to  supply  water.  The  ezistenee 
of  the  right,  by  the  language  of  the  statute,  was  made  to  de- 
pend upon  the  extent  of  the  public  to  be  so  served.  This  mode 
of  measurement  is  totally  destroyed  and  much  of  the  language 
of  the  subdivision  deprived  of  any  meaning,  by  holding  that 
the  statute  authorizes  the  exercise  of  eminent  domain  in  be- 
half of  canals,  etc.,  for  supplying  water  to  the  inhabitants  of 
any  part,  so  extensive  as  to  escape  the  objection  that  the  use 
is  private,  of  a  county,  a  city,  a  village,  or  a  town.  Let  us 
test  the  question  by  supposing  a  complaint  in  which  tiie  plain- 
tiff alleges  that  it  is  engaged  in  furnishing  water  to  the  in- 
habitants of  a  supervisorial  district  and  that  it  desires  to 
condemn  certain  private  water-rights  in  order  to  supply  such 
use.  Assuming  the  service  to  be  such  as  to  constitute  the  use 
a  public  one,  could  it  be  contended  that,  because  the  inhab- 
itants of  the  district  are  inhabitants  of  a  county,  the  right  of 
eminent  domain  is  conferred  by  the  statute  under  considera- 
tion !  It  seems  to  me  that  the  question  carries  its  own  answer 
and  that  answer  is  one  that  requires  the  affirmance  of  the 
order  appealed  from. 

On  all  other  matters  discussed  in  the  main  opinion  I  agree 
with  the  views  therein  expressed. 

Rehearing  denied. 

In  denying  a  rehearing,  the  court  in  Bank  rendered  the  fol- 
lowing opinion  on  December  20,  1912 : 

SHAW,  J. — ^In  a  petition  for  rehearing,  the  respondents 
claim  that  the  part  of  the  opinion  of  the  court  herein  relating 
to  the  admission  of  the  East  Side  Canal  and  Irrigation  Com- 
pany and  others  as  defendants,  being  the  part  numbered  6, 
is  contrary  to  the  provisions  of  sections  1244,  1246,  and  1247 
of  the  Code  of  Civil  Procedure.  We  deem  it  advisable  to  re- 
state the  position  of  the  court  more  at  length. 

Section  1244  requires  the  complaint  in  a  condemnation  suit 
to  state  *Hhe  names  of  all  owners  and  claimants  of  the  prop- 
erty," as  defendants.  Section  1246  provides  in  substance  that 
any  person  occupying,  or  having  or  claiming  any  interest  in 
the  property  sought  to  be  condemned,  may  appear,  plead  and 
defend  as  to  his  interest.     Section  1247  provides  that  in  such 
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actions  the  court  shall  have  power  to  hear  and  determine  all 
adverse  or  conflicting  claims  to  the  property  sought  to  be  con- 
demned. 

It  is  obvious  from  this  language  that  these  provisions  do  not 
contemplate  or  authorize  the  admission  of  a  person  as  a  party 
who  does  not  show  that  he  has  some  interest  in  or  right  to  the 
property  sought  to  be  condemned,  or  of  a  person  whose  state- 
ment of  his  right  shows  that  he  has  no  such  interest. 

All  that  these  parties  had,  or  claimed  to  have,  was  the  right 
to  divert  from  the  stream  of  the  San  Joaquin  River,  at  a  point 
about  thirty  miles  below  plaintiff's  dam  and  twenty  miles 
above  the  Stevinson  land,  a  flow  of  water  equal  to  five  hundred 
cubic  feet  per  second.  They  claim  that  this  right  was  para- 
mount and  superior  to  the  riparian  rights  of  the  Stevinson 
land  in  the  river  passing  that  land.  If  this  is  true,  then  it 
follows,  necessarily,  that  the  right  or  interest  of  those  parties 
constituted  no  part  of  the  riparian  rights  of  the  Stevinson 
land  in  the  river.  Their  diversion  took  it  out  of  the  river 
above,  it  was  consumed  by  use  in  irrigation,  it  never  again 
reached  the  river  and  it  formed  no  part  of  the  river  passing 
the  Stevinson  land,  to  which  the  riparian  rights  attached. 

The  riparian  right  is  parcel  of  the  land  to  which  it  attaches. 
It  is  local  in  its  nature.  It  enables  the  owner  to  enjoin  an 
injurious  interference  with  the  stream,  but  it  does  so  only 
when  such  interference  affects  the  river  where  it  passes  by 
his  land.  If  he  cannot  show  this,  he  cannot  complain  of  the 
interference.  A  use  of  the  stream  above,  if  it  does  not  affect 
it  where  it  passes  his  land,  is  no  violation  of  his  right.  The 
intervening  defendants  having,  as  they  say,  a  paramount  right 
to  take  out  the  water  above,  such  water  ceases  to  be  a  part  of 
the  river  which  rightfully  reaches  the  Stevinson  land  and 
its  riparian  rights  do  not  extend  to  or  include  it.  To  say  that 
the  riparian  right  of  the  Stevinson  land  does  include  it,  would 
be  to  admit  that  the  right  claimed  is  not  paramount  to  the 
riparian  right.  The  right  of  these  defendants  is,  therefore,  a 
right  of  property  entirely  separate,  distinct  from  and  uncon- 
nected with  the  riparian  rights  of  the  Stevinson  Company  in 
the  river,  which  latter  constitutes  the  property  sought  to  be 
condemned. 

The  argument  of  these  parties  is  based  upon  the  idea  that 
the  plaintiff  is  seeking  to  condemn  absolutely  all  rights  to  a 
CLxnr.  Oai.— 16 
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part  of  the  flow  of  the  river  equal  to  five  hundred  cubic  feet 
per  second.  Hence  they  claim  that  every  person  having  or 
claiming  any  interest  in  the  stream  is  interested  in  the  prop- 
erty sought  to  be  condemned  and  may  become  a  party  de- 
fendant. Every  other  appropriator  of  water  from  the  river 
and  every  owner  of  land  riparian  thereto  from  Firebaugh  to 
Antioch,  a  distance  of  something  over  one  hundred  miles,  could, 
upon  this  theory,  insist  upon  becoming  a  party  to  the  action. 
We  need  not  determine  whether  this  would  be  so  or  not,  for 
this  is  not  such  a  case.  The  property  sought  to  be  condemned 
is  not  the  general  or  particular  right  of  any  and  every  person 
to  five  hundred  cubic  feet  per  second  of  the  water  of  the  San 
Joaquin  River  at  plaintiff's  dam,  but  is  merely  the  riparian 
right  attaching  to  the  Stevinson  land,  so  far  as  it  may  affect, 
or  be  affected  by,  the  proposed  diversion  of  that  quantity  by 
the  plaintiff.  The  suit  affects  nobody  and  interests  nobody 
except  persons  having  some  right  or  interest  in  the  Stevinson 
land.  The  facts  stated  by  these  parties  show  that  they  have 
no  such  right  or  interest  Hence  they  were  not  proper  par- 
ties to  the  action. 

The  petition  for  rehearing  is  denied. 

Angellotti,  J.,  Lorigan,  J.,  Henshaw,  J.,  and  Melvin,  7., 
concurred. 


[L.  A.  No.  2989.    Department  One. — ^November  £7,  1912.] 

J.  B.  T.  LEAVENS,  Respondent,  v.  PINKHAM  &  McKEV- 
ITT  (a  Corporation),  Appellant;  B.  MAES,  Cross- 
defendant  and  Respondent. 

Appxai/ — Denial  oy  Nonsuit — Refusal  to  Strike  Out  Testiicont — 
Nonappealable  Obder. — No  appeal  lies  from  an  erder  den^in^  a 
Motion  for  a  nonsuit  or  from  mlings  made  daring  the  eonrse  of 
the  trial  refusing  to  strike  out  testimony.  The  action  of  the  court 
in  such  matters  may  be  reviewed  on  an  appeal  from  the  judgment, 
if  properly  presented  by  the  record. 

Sale — Purchase  bt  Agent  Hating  Ostensible  Authoritt — 'Etidvhce, 
In  an  action  to  recover  the  purchase  price  of  fruit  alleged  to  have 
been  bought  by  the  defendant  acting  through  its  agent,  and  whiek 
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the  defendant  claimed  to  have  received  merely  on  consignment  to 
be  sold  for  the  benefit  of  the  eonsignorB,  the  evidence  is  held  auffi- 
exent  to  support  the  finding  of  the  jury  of  an  actual  sale  to  the 
defendant,  and  that  the  defendant,  by  want  of  ordinary  care,  had 
allowed  its  agent  to  appear  to  the  sellers  as  having  the  authority 
to  enter  into  the  contracts  of  sale  on  its  behalf. 

ID. — ^AuTHoamr  oy  Gsnekal  Manaoeb  or  Businxss — Butimq  or  Fruit. 
Where  an  agent  is  by  his  principal  put  in  charge  of  a  business  in 
a  certain  locality  as  the  manager  thereof,  he  is  clothed  with  ap- 
parent  authority  to  do  all  things  that  are  essential  to  the  ordinary 
eonduet  of  the  business  at  that  place.  If  the  business  consists  in 
large  part  of  the  buying  of  fruit,  he  is  apparently  clothed  with 
anthority  to  buy  for  his  principal.  Such  acts  are  within  the  appar- 
ent scope  ef  his  employment,  and  third  persons  acting  in  good  faith 
and  without  notice  of  or  reasons  to  suspect  any  limitations  on  his 
anthority,  are  entitled  to  rely  on  such  appearances. 

Id. — ^Actual  Authobitt  to  But — Secret  Limitation  as  to  Pric^^ 
Bona  Fide  Seller. — ^Where  a  general  agent  has  actual  authority 
to  buy,  a  secret  limitation  as  to  the  price  he  is  authorized  to  pay 
is  not  binding  on  a  third  person  who  has  acted  in  good  faith,  rely- 
ing upon  his  apparent  general  authority,  provided  he  has  exerciMd 
reasonable  prudence,  and  the  terms  and  price  fixed  are  not  so  un- 
usual or  unreasonable  as  to  fairly  put  a  prudent  man  on  his  guard. 

Id. — Statuts  or  Frauds — Acceptance  bt  Agent. — The  acceptance  of 
goods  purchased  under  a  verbal  contract  of  sale,  by  an  agent  hav- 
ing authority  to  make  the  purchase,  is  a  sufficient  acceptance  by  the 
principal  to  obviate  any  objection  based  on  the  statute  of  frauds. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.    Bejamin  F.  Bledsoe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Euster,  Loeb  &  Loeb,  and  Edward  G.  Euster,  for  Appellant 

F.  B.  Daley,  for  Respondent 

ANQELLOTTI,  J. — ^This  action  was  brought  to  recover 
money  claimed  to  be  due  plaintiff  upon:  1.  An  alleged  con- 
tract of  sale  by  plaintiff  to  defendant  of  a  crop  of  oranges 
belonging  to  plaintiff;  2.  A  similar  alleged  contract  between 
one  B.  Maes  and  defendant  for  Maes's  oranges ;  and  3.  Similar 
alleged  contracts  between  plaintiff's  father,  J.  M.  Leavens, 
and  defendant,  with  respect  to  oranges,  lemons,  and  grape 
fruit,  the  claims   of  Maes   and  J.  M.  Leavens  having   been 
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assigned  to  plaintiff.  Defendant  denied  that  it  ever  entered 
into  any  of  the  alleged  contracts,  claiming  that  it  received  all 
fruit  asserted  to  have  been  delivered  under  the  same,  on  con- 
.  signment  to  be  packed,  shipped,  marketed,  and  sold  for  the 
benefit  of  the  consignors,  and  the  net  proceeds  thereof  only  to 
be  paid  to  plaintiff  and  his  assignors.  These  net  proceeds  did 
not  exceed  $775,  for  which  sums  defendant  offered  to  allow 
plaintiff  to  take  judgment.  The  case  was  tried  with  a  jury, 
which,  in  addition  to  answering  certain  special  issues  sub- 
mitted, found  a  general  verdict  in  favor  of  plaintiff  for 
$1,072.22  on  plaintiff's  own  contract,  for  $1,039.36  on  the  Maes 
contract,  and  for  $16.26  on  the  J.  M.  Leavens  contract,  an 
aggregate  of  $2,127.84.  Judgment  was  entered  in  favor  of 
plaintiff  on  such  verdict.  This  is  an  appeal  by  defendant 
from  such  judgment.  There  are  also  attempted  appeals  from 
an  order  denying  defendant's  motion  for  a  nonsuit,  and  two 
rulings  made  in  the  course  of  the  trial  refusing  to  strike  out 
certain  testimony,  but  none  of  these  orders  or  rulings  was  an 
appealable  order.  If  the  trial  court  erred  in  any  of  these 
matters,  its  action  may  be  reviewed  on  the  appeal  from  the 
judgment,  if  properly  presented  by  the  record. 

The  only  point  made  by  the  briefs  en  this  appeal  is  as  to  the 
sufiiciency  of  the  evidence  to  sustain  the  verdict  of  the  jury, 
and  it  is  only  in  one  respect,  a  matter  essential  to  any  recovery 
on  the  theory  of  a  sale,  that  this  claim  is  made.  It  is  not 
questioned  that  the  evidence  is  sufficient  to  sustain  the  conclu- 
sion that  one  H.  G.  Hand,  an  agent  of  defendant  for  certain 
purposes  at  least,  entered  into  the  alleged  contracts  with  plain- 
tiff and  his  assignors,  purporting  to  do  so  on  behalf  of  defend- 
ant corporation,  that  he  received  the  oranges,  lemons,  and 
grape  fruit  for  which  compensation  is  here  sought,  under  said 
contracts,  and  that  the  amount  awarded  plaintiff  by  the  ver- 
dict is  correct  if  such  contracts  are  legally  binding  on  defend- 
ant. It  may  be  conceded,  too,  that  the  evidence  shows  with- 
out confiict  that  Hand  did  not  have  actual  authority  from 
defendant  to  purchase  any  of  the  oranges  or  lemons,  and  that 
his  authority  to  purchase  grape  fruit  limited  him  to  a  price 
not  exceeding  three  dollars  per  hundred  pounds,  while  by  his 
contract  with  J.  M.  Leavens  he  agreed  to  pay  $3.50  per  hun- 
dred pounds.  Plaintiff's  theory  is  that  Hand  had  the  osten- 
sible authority  to  make  these  contracts  of  purchase  on  behalf 
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of  defendant,  the  authority  defined  by  section  2317  of  the  Civil 
Code  as  being  ''such  as  a  principal,  intentionally  or  by  want 
of  ordinary  care,  causes  or  allows  a  third  person  to  believe  the 
agent  to  possess,"  and  that  defendant  is  therefore  bound  by 
such  contracts.  Section  2334  of  the  Civil  Code  provides  that 
"a  principal  is  bound  by  acts  of  his  agent,  under  a  merely 
ostensible  authority,  to  those  persons  only  who  have  in  good 
faith,  and  without  want  of  ordinary  care,  incurred  a  liability 
or  parted  with  value,  upon  the  faith  thereof,"  and  it  is  claimed 
that  the  evidence  was  such  as  to  sustain  a  conclusion  that 
plaintiff  and  each  of  his  assignors  entered  into  said  contracts 
with  Hand,  as  the  agent  of  defendant,  and  delivered  their 
property  to  him  as  such  agent  thereunder,  in  good  faith  and 
without  want  of  ordinary  care.  The  answers  of  the  jury  to 
special  issues  submitted  to  them  on  this  branch  of  the  case 
were  all  in  favor  of  plaintiff's  theory,  being  substantially  that 
either  intentionally  or  by  want  of  ordinary  care  an  appearance 
was  allowed  by  defendant  to  exist  and  be  known  to  plaintiff 
and  each  of  his  assignors  that  Hand  was  authorized  to  enter 
into  and  execute  such  contracts,  and  that  each  of  them  in  deal- 
ing  with  Hand  as  defendant's  agent  acted  in  good  faith  and 
without  want  of  ordinary  care. 

It  would  serve  no  useful  purpose  to  discuss  in  this  opinion 
at  great  length  the  evidence  given  on  the  trial.  Bearing  in 
mind  the  well  settled  rules  that  all  conflicts  in  the  evidence 
were  for  the  jury^  to  determine,  and  that  the  verdict  must  be 
sustained  by  an  appellate  court  if  there  is  sufficient  evidence, 
eonsidered  in  connection  with  such  inferences  as  may  reason- 
ably be  drawn  therefrom,  to  sustain  it,  regardless  of  the  evi- 
dence tending  to  a  contrary  conclusion,  we  shall  briefly  state 
such  of  the  evidence  as,  in  our  judgment,  sufficiently  supports 
the  verdict. 

Defendant  corporation,  with  its  principal  place  of  business 
in  southern  California  at  Los  Angeles,  has  for  several  years 
operated  packing  houses  in  various  portions  of  the  state,  at 
which  it  received  citrus  fruits  for  packing  and  shipping  to 
market.  The  evidence  warrants  the  conclusion  that  while 
very  frequently  it  did  this  as  agent  of  the  persons  from  whom 
it  received  the  fruit,  accounting  to  them  only  for  the  net  pro- 
ceeds, it  also  very  frequently  bought  the  fruit  outright  from 
the  growers.    One  of  its  packing  houses  was  at  Patton,  near 
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the  city  of  San  Bernardino,  in  and  about  whieh  plaintiff  and 
his  assignors  resided.  In  the  spring  of  1908  Hand  was  in- 
stalled as  manager  of  this  packing  house,  and  continued  in 
that  capacity  throughout  the  transactions  involved  in  this 
action.  He  was  the  sole  representative  of  defendant  in  that 
locality,  and  although  Mr.  Pinkham,  the  president  of  defend- 
ant corporation,  at  times  visited  Patton  and  in  company  with 
him  inspected  growing  crops  in  that  vicinity,  he  personally 
transacted  all  the  business  done  by  defendant  at  that  place. 
He  had  an  automobile,  on  which  was  printed  in  large  letters 
"H.  G.  Hand,  Manager  for  Pinkham  ft  McEevitt,"  and  the 
evidence  was  sufficient  to  warrant  the  conclusion  that  Mr. 
Pinkham,  who  rode  with  Hand  therein,  had  full  knowledge 
of  this.  He  had  in  his  possession  printed  forms  of  contract 
for  the  purchase  by  defendant  of  citrus  fruits,  defendant's 
name  being  printed  thereon,  which  forms  were  furnished  him 
by  defendant,  and  which  he  used  in  making  his  contracts  of 
purchase.  During  the  spring  of  the  year  1908  Hand  pur^ 
chased  oranges  for  and  in  the  name  of  defendant  from  plain- 
tiff and  from  each  of  his  two  assignors,  Maes  and  J.  M. 
Leavens,  and  his  contracts  in  this  behalf  were  recognized  as 
binding  by  defendant  and  the  vendors  were  subsequently  paid 
therefor  with  checks  signed  by  defendant.  During  the  same 
time,  he  purchased  in  the  same  way  for  defendant  the  oranges 
of  numerous  other  growers  in  that  vicinity.  In  fact,  the  great 
bulk  of  the  very  considerable  business  done  by  him  for  defend- 
ant in  that  locality  consisted  of  the  absolute  purchase  of  the 
fruit,  as  distinguished  from  the  taking  of  it  on  consignment 
for  sale.  No  question  was  ever  raised  by  defendant  as  to  his 
authority  to  buy  as  he  did  during  that  season.  In  fact,  it  is 
admitted  that  he  did  not  exceed  the  authority  given  him  in  a 
single  case  during  the  season,  and  that  he  had  been  expressly 
directed  to  buy  oranges  to  the  extent  to  which  he  did  purchase 
and  authorized  to  pay  the  prices  he  had  agreed  to  pay.  By 
such  directions  he  was  expressly  authorized  to  purchase  from 
such  persons  as  he  saw  fit  to  purchase  from,  being  limited  only 
as  to  the  amount  and  price.  Two  or  three  of  the  persons  with 
whom  he  contracted  communicated  with  defendant  at  its  office 
in  Los  Angeles  as  to  his  authority  to  make  the  contracts  pro- 
posed, and  the  testimony  as  to  the  response  given  was  such  as 
to  warrant  a  conclusion  on  the  part  of  the  inquirer  that  what- 
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ever  Hand  assumed  to  do  was  all  right.  Everybody  who  sold 
to  him  received  without  question  from  defendant  the  full 
amount  of  the  agreed  price,  and  there  is  no  pretense  that  any 
cme  was  ever  expressly  advised  by  any  act  or  word  of  defend- 
ant that  there  was  any  limitation  on  the  power  of  Hand  to 
bind  defendant  by  such  contracts  of  purchase  as  he  saw  fit  to 
make.  During  the  spring  of  1909  he  made  many  similar  pur- 
chases as  agent  for  and  in  the  name  of  defendant,  including 
those  here  involved.  According  to  the  brief  of  counsel  for 
defendant,  upwards  of  twenty  thousand  dollars  of  these  were 
unauthorized,  and  Hand  did  not  report  the  same  to  defendant, 
but  designated  the  fruit  so  obtained  in  his  '' manifests  or  car 
reports"  as  '^ consigned  fruit,"  that  is,  fruit  which  was  being 
handled  for  the  account  of  the  grower.  Included  among  these 
unauthorized  purchases  were  those  here  involved,  with  the 
single  exception  of  the  grape  fruit  purchased  from  J.  M. 
Leavens.  Hand  was  authorized  to  purchase  that,  but  his 
secret  instructions  limited  him  to  three  cents  a  pound,  while 
he  agreed  to  pay  three  and  a  half  cents  a  pound.  When  the 
market  weakened  and  prices  dropped  during  that  season, 
defendant  found  itself  confronted  with  the  claims  of  those  who 
had  entered  into  such  contracts  of  sale  with  Hand,  and  after 
investigation  paid  most  of  them  in  full,  paid  some  with  a 
alight  discount,  and  rejected  only  the  claims  in  controversy  in 
this  action. 

We  are  of  the  opinion  that  there  can  be  no  question  that  the 
situation  disclosed  by  the  evidence  we  have  stated  was  such  as 
to  reasonably  support  a  conclusion  that  defendant  by  want  of 
ordinary  care  allowed  Hand  to  appear  to  the  growers  in  and 
about  Patton  as  having  the  authority  to  enter  into,  on  its 
behalf,  such  contracts  of  purchase  of  fruits  as  he  made. 
Defendant  was  engaged  in  the  business  in  and  about  Patton 
not  only  of  taking  citrus  fruits  on  consignment  for  the 
growers,  but  also  in  the  business  of  buying  outright  such  fruit. 
Hand  was  admittedly  its  agent  and  was  apparently  in  charge 
of  its  business  in  that  locality,  acting  as  its  ^ole  representative 
in  all  that  it  did — ^its  general  manager  at  that  place.  He  was 
apparently  acting  within  the  scope  of  a  general  employment 
to  represent  defendant  in  its  business  at  that  place,  and  such 
business  included  not  only  the  taking  of  fruit  on  consignment, 
but  also  the  purchase  of  fruit    Absolutely  nothing  was  done 
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by  defendant  to  indicate  to  those  with  whom  he  was  known 
to  be  transacting  business  that  there  was  any  limitation  what- 
ever imposed  on  him.  During  the  whole  of  the  previous 
season  his  contracts  of  the  character  of  those  involved  in  this 
action  were  accepted  without  question  by  defendant  as  bind- 
ing upon  it.  When  inquiry  was  made  as  to  his  authority  in 
two  or  three  cases,  the  responses  were  such,  construing  the  evi- 
dence in  the  light  most  favorable  to  defendant,  as  to  indicate 
that  whatever  he  did  in  such  matters  was  acceptable  to  defend- 
ant. It  will  not  be  questioned,  we  assume,  that  where  an 
agent  is  by  his  principal  put  in  charge  of  a  business  in  a  cer- 
tain locality  as  the  manager  thereof,  he  is  clothed  with  appar- 
ent authority  to  do  all  things  that  are  essential  to  the  ordinary 
conduct  of  the  business  at  that  place.  If  the  business  consists 
in  large  part  of  the  buying  of  fruit,  as  we  must  assume  under 
the  evidence  it  did  in  this  case,  he  is  apparently  clothed  with 
authority  to  buy  for  his  principal.  Such  acts  are  within  the 
apparent  scope  of  his  employment,  and  third  persons  acting 
in  good  faith  and  without  notice  of  or  reasons  to  suspect  any 
limitation  on  his  authority,  are  entitled  to  rely  on  such  appear- 
ances.    (See  Clark  &  Skyles  on  Agency,  sees.  200,  208,  261.) 

That  the  evidence  was  such  as  to  warrant  the  jury  in  con- 
cluding that  this  was  the  situation  in  so  far  as  plaintiff  and 
his  assignor  J.  M.  Leavens  were  concerned,  we  have  no  doubt. 
Each  of  them  had  sold  fruit  to  Hand  as  the  agent  of  the 
defendant  during  the  previous  season,  and  had  received  the 
purchase  price  from  defendant.  They  also  had  knowledge  of 
the  other  facts  warranting  a  conclusion  that  he  was  invested 
with  full  authority  in  the  matter  of  such  purchases.  Certain 
testimony  of  plaintiff  himself  given  on  cross-examination, 
which  is  relied  on  by  appellant,  is  not  of  such  a  nature  as  to 
compel  a  conclusion  that  he  had  any  intimation  or  suspicion 
that  Hand  was  limited  to  such  purchases  as  he  was  specially 
directed  to  make.  Nor  was  there  anything  in  the  testimony 
given  in  regard  to  the  conversation  with  Mr.  Pinkham  rela- 
tive to  Hand  not  having  been  authorized  to  purchase  certain 
lemons,  when  such  testimony  is  viewed  in  the  light  most  favor- 
able to  respondent,  which  compels  such  a  conclusion.  We 
have  considered  all  the  points  made  by  learned  counsel  for 
appellant  in  support  of  the  claim  that  neither  of  the  Leavens 
can  be  held  to  have  acted  in  good  faith  and  with  ordinaiy  care 
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in  their  dealing  with  Hand,  and  are  satisfied  that  it  must  be 
held  that  the  verdict  of  the  jury  on  these  matters  has  sufficient 
legal  support  in  the  evidence. 

As  to  the  grape  fruit  sold  by  J.  M.  Leavens  to  Hand  for 
defendant,  it  will  be  remembered  that  Hand  was  authorized 
to  buy,  and  that  the  only  excess  of  authority  was  in  agreeing 
to  pay  three  and  a  half  cents  per  pound,  when  he  was  limited 
by  secret  instructions  to  three  cents  per  pound.  It  is  well 
settled  that  such  a  limitation  is  not  binding  on  a  third  person 
who  has  acted  in  good  faith,  relying  upon  an  apparent  general 
authority  of  the  agent,  provided  he  has  exercised  reasonable 
prudence,  and  the  terms  and  price  fixed  were  not  so  unusual 
or  unreasonable  as  to  fairly  put  a  prudent  man  on  his  guard. 
(See  Clark  &  Skyles  on  Agency,  sec.  206c ;  Mechem  on  Agency, 
sec.  362.) 

As  to  plaintiff's  assignor  Maes,  the  evidence  in  the  record  is 
not  as  clear  and  explicit  as  in  regard  to  the  Leavens  on  the 
question  of  knowledge  of  the  matters  held  sufficient  to  show 
ostensible  authority,  and  the  exercise  of  ordinary  care  by  the 
vendor  in  dealing  with  Hand  as  the  fully  authorized  agent  of 
defendant.  There  is  undoubtedly  enough  in  the  evidence  to 
show  his  good  fajth  in  so  dealing.  Maes  had  lived  in  the 
neighborhood  for  eighteen  years.  He  had  sold  his  sweet 
oranges  to  Hand  for  defendant  in  1908,  and  received  his 
money  therefor  from  defendant  without  question.  He  deliv- 
ered the  oranges  so  sold  at  defendant's  packing  house  at 
Patton,  where  Hand  was  in  charge  as  manager.  He  of  course 
knew  that  Hand  continued  so  in  charge  of  defendant's  busi- 
ness up  to  and  including  his  sale  to  him  in  1909,  which 
transaction  was  entered  into  at  the  packing  house.  There  was 
nothing  to  require  a  conclusion  that  he  had  notice  of  any- 
thing tending  to  indicate  any  limitation  on  his  authority  to  act 
generally  in  such  business  as  defendant  was  conducting  in 
that  locality,  and  it  is  fairly  inferable  from  the  evidence  as 
to  the  extent  to  which  that  business  included  the  absolute  pur- 
chase of  fruit  that  Maes  had  knowledge  thereof.  On  the 
whole,  we  do  not  feel  that  we  would  be  warranted  in  holding 
that  the  findings  in  regard  to  Maes  are  not  sufficiently  sus- 
tained by  the  evidence. 

There  is  nothing  in  the  point  that  the  contract  with  Maes 
is  unenforceable  because  not  in  writing.    If  as  to  him  Hand 
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was  authorized  to  enter  into  a  contract  binding  on  defendant 
for  the  purchase  of  the  fruit,  his  acceptance  of  such  fruit  was 
a  sufficient  acceptance  by  defendant  to  obviate  any  objection 
based  on  the  statute  of  frauds.  (Civ.  Code,  sec.  1624,  subd. 
4.)  What  we  have  said  also  sufficiently  disposes  of  all  the 
points  made  in  regard  to  the  denial  of  the  motion  for  a  non- 
suit and  the  motions  to  strike  out  certain  testimeny. 
The  judgment  appealed  from  is  affirmed. 

Sloss,  J.,  and  Shaw,  J.,  concurred. 


[L.  A.  No.  2999.    Department  One.— November  29,  1912.] 

MONTGOMERY  &  MULLEN  LUMBER  COMPANY,  (a 
Corporation),  Respondent,  v.  ELLA  E.  QUIMBY,  Appel- 
lant. 

Advebss  Possession  —  Colob  ot  Title  —  Knowledge  oy  Defect  m 
Title. — The  fact  that  an  adverse  posseBsor  of  land  believed  that 
he  owned  the  property  and  recopiized  no  other  title  ia  saffieient  to 
•itabliBh  the  good  faith  necessary  to  gain  title  where  the  adverse 
possession  is  under  color  of  title.  The  mere  knowledge  of  a  defect 
in  the  title  is  not  sulBcient  to  destroy  the  adverse  eluiraeter  ef  the 
possession. 

Id. — UoNTiNuiTT  OF  Advebse  Possession — Town  Lot— Vi.oa.nct  Dxj»- 
ma  Intervals  Between  Tenancies. — It  is  not  essential,  in  every 
ease,  to  the  continuity  of  an  adverse  possession  under  color  of  title, 
that  there  shall  be  a  continuous  personal  presence  on  the  land  by 
some  person  holding  for  the  adverse  claimant;  and  where  the  prop- 
erty adversely  claimed  is  a  town  lot,  on  which  buildings  had  been 
erected  by  the  claimant,  and  which  when  its  own  use  ceased,  it  let 
to  tenants,  the  fact  that  the  property  remained  vacant  during  in- 
tervals between  tenancies,  did  not  destroy  the  continuity  of  the 
adverse  possession,  in  the  absence  of  any  intrusion  thereon  by  ether 
persons. 

I2>. — Oftee  to  But  Oxttstandino  Title  After  Title  had  Been  Ac- 
quired BT  Adverse  Possession. — The  mere  offer  of  the  adverse 
claimant,  after  his  adverse  possession  had  continued  for  a  suffieient 
length  of  time  to  give  title,  to  buy  in  the  claim  of  the  holder  of 
the  record  title  in  order  to  clear  his  own,  was  not  such  am  acknowl- 
edgment of  the  outstanding  title  as  operated  to  break  the  eentinoity 
of  the  adverse  possession. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  triaL 
Charles  Monroe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Waldo  M.  York,  and  Denis  Evarts  Bowman,  for  Appellant. 

Sheldon  Borden,  and  George  H.  Moore,  for  Bespondent. 

SHAW,  J. — ^The  defendant  appeals  from  the  judgment  and 
from  an  order  denying  a  new  trial. 

This  action  was  begun  on  June  12,  1906.  The  complaint 
states,  in  the  usual  form,  a  cause  of  action  to  quiet  title  to  a 
town  lot.  The  defendant  answered  on  March  1, 1910.  There- 
upon leave  was  granted  by  the  court  to  the  plaintiff  to  file  a 
supplemental  complaint,  and  on  March  11,  1910,  such  supple- 
mental complaint  was  filed.  It  alleged  that  ever  since  the 
nineteenth  day  of  November,  1903,  it  had  been  in  the  open, 
exclusive,  and  uninterrupted  adverse  possession  of  the  lot, 
claiming  title  and  right  of  possession  against  defendant  and 
all  others,  and  had  paid  all  taxes  assessed  thereon,  its  daim 
being  founded  on  a  deed  from  C.  B.  Davis  and  wife  executed 
on  November  18,  1903,  purporting  to  convey  said  lot  to  the 
plaintiff.  Issue  was  joined  on  these  allegations.  The  court 
found  that  the  plaintiff  was,  and  had  been  ever  since  Novem- 
ber 20,  1908,  which  was  five  years  after  its  alleged  adverse 
possession  began,  the  owner  in  fee  of  the  lot,  that  defendant 
had  no  right  or  title  thereto,  and  had  had  none  since  the  last 
mentioned  date,  and  that  the  facts  alleged  in  the  supplemental 
complaint  were  true. 

The  only  point  urged  is  that  the  finding  that  plaintiff  had 
gained  title  by  adverse  possession  is  not  sustained  by  sufficient 
evidence.  The  original  claim  of  plaintiff  that  it  was  the  owner 
of  the  lot  on  June  12, 1906,  as  alleged  in  its  original  complaint, 
appears  to  have  been  abandoned  by  it  at  the  trial  and  it  relied 
wholly  on  the  title  by  adverse  possession  as  alleged  in  the 
supplemental  complaint.  No  objection  appears  to  have  been 
made  to  the  filing  of  this  supplemental  complaint  or  to 
the  presentation  and  determination  of  plaintiff's  cause  of  ac- 
tion as  therein  stated.    The  appeal  must  therefore  be  consid- 
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ered  as  if  the  action  had  been  begun  on  March  11, 1910.  The 
supplemental  complaint  states  the  cause  of  action  adjudicated. 

It  was  admitted  at  the  trial  that  the  defendant,  in  1888, 
owned  the  property  subject  to  a  mortgage,  the  amount  of 
which  is  not  shown,  that  said  mortgage  was  afterwards  fore- 
closed and  the  lot  sold  on  foreclosure  sale,  that  the  defendant 
was  not  served  with  summons  in  said  foreclosure  suit  and  did 
not  appear  therein,  that  on  November  18,  1903,  Davis,  the 
successor  of  the  purchaser  at  the  foreclosure  sale,  executed  a 
grant  deed  to  the  plaintifiP,  purporting  to  convey  to  it  the  said 
lot,  and  that  plaintiff  immediately  took  possession  thereof  and 
has  paid  all  taxes  thereon  regularly  ever  since. 

Mullen,  the  vice-president  of  the  plaintiff,  appears  to  have 
had  charge  of  the  business  on  behalf  of  plaintiff.  He  testified 
that  immediately  after  taking  possession  in  1903,  plaintiff  in- 
closed the  lot  with  a  fence  and  erected  an  office  building  and 
a  small  shed  on  it,  and  used  the  lot  as  a  lumber  yard  for  four 
years,  that  ever  since  1903  it  had  held  possession  of  the  lot 
either  by  itself  or  its  tenants,  and  that  he  always  believed  that 
plaintiff  owned  the  lot  and  never  recognized  any  other  owner- 
ship in  it.  The  defendant  had  not  seen  the  property  or  paid 
any  taxes  thereon  since  about  the  year  1900.  This  evidence 
is  sufficient  to  establish  adverse  possession  for  the  period  from 
November  19,  1903,  until  March  11,  1910,  the  date  of  the  fil- 
ing of  the  supplemental  complaint.  The  plaintiff's  title 
therefore  became  complete  on  November  19, 1908. 

Mullen  testified  that  at  the  time  of  the  conveyance  from 
Davis  he  knew  there  was  a  flaw  in  the  title  but  did  not  know 
what  it  was.  It  appeared  that  in  January,  1906,  plaintiff 
was  informed  of  the  fact  that  the  title  of  Davis,  its  grantor, 
was  founded  on  a  sheriff's  deed  on  the  foreclosure  sale  afore- 
said, and  that  the  judgment  therein  was  rendered  without 
service  of  summons  on  Mrs.  Quimby,  the  original  owner.  It 
is  claimed  that  knowledge  of  this  defect  in  the  title  renders 
the  adverse  possession  subordinate  to  the  title  of  the  real  owner 
and  ineffectual  to  gain  title  by  prescription.  The  testimony 
of  Mullen  that  he  always  believed  that  plaintiff  owned  the 
lot  and  recognized  no  other  title  is  sufficient  to  establish  the 
good  faith  necessary  to  gain  title  where  the  adverse  possession 
is  under  color  of  title.  The  mere  knowledge  of  a  defect  in 
the  title  is  not  sufficient  to  destroy  the  adverse  character  of  the 
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possession.  {Wilson  v.  Atkinson,  77  Cal.  492,  [11  Am.  St. 
Bep.  299,  20  Pac.  66] ;  Silvarer  v.  Hansen,  77  Cal.  582,  [20 
Pac.  136] ;  Kockemann  v.  Bickel,  92  Cal.  667,  [28  Pac.  686] ; 
MiUeit  V.  Lagomarsino,  107  Cal.  106,  [40  Pac.  25].) 

Another  objection  is  that  the  possession  was  not  continuous. 
In  December,  1907,  more  than  four  years  after  taking  the 
possession,  the  plaintiff  ceased  to  use  the  lot  as  a  lumber  yard 
and  removed  therefrom  the  fence  and  the  lumber,  but  not  the 
building  and  shed.  Mullen  testified  "I  don't  recall  how  long 
it  remained  vacant  after  that  time  until  our  tenant  took  posses- 
sion. I  don't  know.  Immediately  afterward  we  rented  it." 
He  also  said  that  it  remained  vacant  "quite  a  long  time." 
During  this  time  there  was  no  intrusion  by  any  other  person, 
or  any  re-entry  by  Mrs.  Quimby,  or  any  disturbance  what- 
ever of  the  plaintiff's  possession  of  the  lot.  There  was  no 
intention  by  plaintiff  to  abandon  possession  and  claim  of 
title,  or  to  discontinue  possession.  These  facts  do  not  destroy 
the  continuity  of  the  possession.  It  is  not  essential  to  such 
continuity,  in  every  case,  that  there  shall  be  a  continuous  per- 
sonal presence  on  the  lot  of  some  person  holding  for  the 
adverse  claimant.  It  is  enough,  under  the  code,  that  it  is 
devoted  to  "the  ordinary  use  of  the  occupant,"  where  the 
possession  is  under  color  of  title  as  it  is  here.  (Code  Civ. 
Proc.,  sec.  323,  subds.  3,  4.)  "A  man  does  not  discontinue 
his  possession  by  locking  his  house  in  town  or  suspending  his 
cultivation  in  the  country,  provided  he  do  not  suffer  the  build- 
ing in  the  one  case,  or  the  fields  in  the  other,  to  be  thrown 
open;  but  he  is  bound  to  continue  a  positive  appearance  of 
ownership,  by  treating  the  property  as  his  own,  and  holding 
it  within  his  exclusive  control."  {Stephens  v.  Leach,  19  Pa. 
St.  265.)  The  ordinary  use  of  a  lot  of  this  character  with 
buildings  which  the  plaintiff  does  not  personally  use,  is  to 
let  it  to  others.  The  plaintiff  had  erected  the  buildings,  and 
when  its  own  use  ceased  it  let  the  lot  to  a  tenant  who  per- 
mitted it  to  remain  unoccupied  for  some  time.  The  buildings 
were  there  as  a  visible  sign  of  its  claim  and  evidence  of  its 
continued  possession  and  there  is  no  evidence  that  it  was  ever 
without  the  control  of  the  plaintiff.  Constant  occupancy  and 
use  is  not  always  required.  It  depends  on  the  character  of  the 
property  and  the  use  to  which  it  is  adapted.  One  who  owns 
a  house  for  rental  does  not  abandon  or  lose  his  possession 
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every  time  it  remains  vacant  during  intervals  between  tenan- 
cies. It  has  been  held  that  one  may  be  in  adverse  possession  of 
lands  suitable  only  for  grazing,  although  his  only  occupancy 
is  by  pasturing  the  lands  during  the  grazing  season  which 
included  only  a  part  of  each  year,  the  land  being  vacant  for 
several  months.  {Webber  v.  Clarke,  74  Cal.  17,  [15  Pac.  431] ; 
see,  also,  Marshall  v.  Beysser,  75  Cal.  547,  [17  Pac.  644] ;  Hes- 
peria  etc.  Co.  v.  Rogers,  83  Cal.  11,  [17  Am.  St.  Rep.  209,  23 
Pac.  196] ;  Jones  v.  Hodges,  146  Cal.  164,  [79  Pac.  869] ; 
Webb  V.  Richardson,  42  Vt.  473;  Euuing  v.  Burnet,  11  Pet. 
(36  U.  S.)'53,  [9  L.  Ed.  624].)  Under  these  decisions  thtt 
continuity  of  the  possession  was  sufficiently  established. 

Appellant  also  claims  that  the  continuity  was  broken  by  an 
acknowledgment  of  her  title.  It  is  sufficient  to  say  in  answer 
to  this  contention  that,  viewing  the  evidence  most  favorably 
to  the  plaintiff  as  we  must  in  support  of  the  finding,  the 
plaintiff  merely  offered  to  buy  in  the  defendant's  claim  in 
order  to  clear  its  title  and  that  this  was  after  its  possession 
had  continued  for  more  than  five  years.  This  does  not  bring 
the  case  within  the  rule  invoked.  {Furlong  v.  Gooney,  72  Cal. 
328,  [14  Pac.  12] ;  Frick  v.  Sinon,  75  Cal.  341,  [7  Am.  St. 
Rep.  177,  17  Pac.  439] ;  Cofimon  v.  Stockmen,  36  Cal.  535,  [95 
Am.  Dec.  205].) 

These  comprise  the  points  urged  by  the  appellants.  None 
of  them  appear  sufficient  to  justify  a  reversal  of  the  judgment 
or  order. 

The  judgment  and  order  are  affirmed. 

Sloss,  J.,  and  Angellotti,  J.,  concurred. 
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[L.  A.  No.  2968.    Department  One.— November  80,  1912.] 

BAXTER  TODD,    Respondent,   v.    MARY   V.   L.    TODD, 

Appellant. 

MOBTGAOB — ^DeXD  AbSOLTTTE  IN   FORM — PaBOL  EvIDENCB — SlCURITT  FOB 

Debt. — A  deed  absolute  in  form  may  be  ebown  hj  parol  evidence 
to  have  been  intended  to  be  a  mortgage,  and  if  it  was  intended 
merelj  as  security  for  the  payment  of  a  debt,  it  is  a  mortgage,  no 
matter  how  strong  the  language  of  the  deed  or  any  instrument 
aeeompanying  it  may  be. 

Id. — EiTBCT  OF  Evn>xNCB — QTJB8TI0N  FOE  Teial  Couet. — ^Where  there 
is  a  substantial  conflict  in  the  evidence  as  to  the  character  of  the 
Instrument,  it  is  primarily  for  the  trial  court  to  determine  whether 
tlie  evidence  in  favor  of  the  claim  of  mortgage  is  clear  and  con- 
vincing. 

Ibl — ^FiNDiNO — Evidence. — The  finding  that  the  deed  in  question  was 
intended. as  a  mortgage,  is  held  to  be  sustained  by  the  evidence, 
without  substantial  contradiction. 

Id. — Obligation  Essential  to  Mobtoaqe — Need  not  be  Evidenced  bt 
Wbitino. — The  existence  of  an  obligation  to  be  secured  is  essential 
to  the  mortgage,  but  it  is  not  necessary  that  the  obligation  be  evi- 
denced in  writing,  if  in  fact  there  was  a  debt. 

iDb — ^Action  fob  Redemption  from  Mobtoaqe — Pleading — Maturity 
OF  Debt. — In  an  action  to  have  a  deed  declared  a  mortgage  and 
for  its  satisfaction  upon  payment  of  the  loan  to  secure  which  it 
was  given,  the  fact  that  such  loan  was  due  and  payable  is  suffl- 
.  eiently  shown  by  an  allegation  of  the  complaint  to  the  effect  that 
the  date  on  which  the  plaintiff  had  agreed  to  pay  the  loan  had 
passed,  and  that  no  part  thereof,  except  a  specified  amount,  had 
been  paid. 

Is. — ^ExcusE  of  Laches — Ck>N8ENT  of  Mobtoaqee  to  Delay. — The  laches 
of  the  plaintiff  in  delaying  the  commencement  of  such  action  for 
over  thirteen  years  after  the  maturity  of  the  loan,  is  excused,  if 
the  defendant,  during  that  period,  repeatedly  excused  and  exon- 
erated the  plaintiff  from  the  obligation  to  make  further  payments 
on  the  indebtedness  and  requested  him  not  to  make  further  pay- 
ments. 

Ip. — Sale  of  Part  of  Mortgaged  Premisibs — Consent  of  Mortgagor 
—Estoppel. — The  grantor  under  such  deed  is  not  estopped  to  claim 
it  was  intended  as  a  mortgage  merely  because  he  consented  to  a 
sale  by  the  grantee  of  a  part  of  the  premises  conveyed,  and  claimed 
a  credit  of  the  purchase  price  on  the  indebtedness  secured  by  the 
deed. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Frederick  W.  Houser,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  Beebe,  for  Appellant. 

Carter,  Eirby  &  Henderson,  for  Respondent. 

SLOSS,  J. — The  parties  are  husband  and  wife.  On  June 
5,  1895,  the  plaintiff  executed  an  instrument,  in  form  a  grant, 
bargain,  and  sale  deed,  purporting  to  convey  to  the  defend- 
ant a  lot  in  the  Victor  Heights  Tract,  in  the  city  of  Los 
Angeles,  and  twelve  and  one-half  other  lots  situate  in  a  tract 
near  said  city.  The  complaint  in  this  action  alleges  that  the 
instrument  so  executed,  although  absolute  in  form,  was  in- 
tended by  the  parties  to  be  a  mortgage  to  secure  the  payment 
of  one  thousand  six  hundred  dollars,  loaned  by  defendant  to 
plaintiff.  The  agreement  of  the  parties,  as  the  complaint  avers, 
was  that  said  sum  of  one  thousand  six  hundred  dollars  was  to 
be  repaid  on  June  5,  1896,  with  interest  at  the  rate  of  seven 
per  cent  per  annum,  payable  semi-annually,  and  if  not  so  paid 
to  be  compounded.  It  is  further  alleged  that  on  March  1, 1898, 
the  defendant,  with  plaintiff's  consent,  sold  and  conveyed  the 
lot  in  the  Victor  Heights  Tract  to  one  Deakin  for  the  con- 
sideration of  one  thousand  dollars,  which  was  retained  by 
defendant  as  a  payment  on  the  indebtedness  above  mentioned ; 
that  no  other  payments  have  been  made  on  said  indebtedness. 
The  complaint  sets  up  an  offer  by  plaintiff  to  pay  the  balance 
due,  a  demand  for  reconveyance,  the  defendant's  refusal  to 
reconvey,  and  plaintiff's  continued  ability  and  willingness  to 
pay  upon  receiving  such  reconveyance.  The  prayer  is  for 
an  accounting  of  the  amount  due;  that  the  instrument  be 
declared  a  mortgage,  and  that  defendant  be  required  to  recon- 
vey or  release  upon  payment  of  the  amount  adjudged  to  be 
due. 

The  answer  denies  the  making  of  any  loan,  or  that  the 
instrument  in  question  was  intended  to  be  a  mortgage.  The 
defendant  alleges  that  she  purchased  the  property  of  plaintiff 
for  one  thousand  six  hundred  dollars,  and  that  the  deed  exe- 
cuted to  her  was  an  absolute  conveyance,  as  it  purported  to  be. 
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She  ayers  that  the  Victor  Heights  lot,  sold  by  her,  was  her  sep- 
arate property.  She  also  sets  up  the  payment  by  her  of  cer- 
tain taxes  levied  upon  the  property. 

The  findings  were  in  favor  of  the  plaintiff  on  the  issues 
regarding  the  making  of  the  loan  and  the  purpose  with  which 
the  deed  was  delivered  and  accepted.  The  court  found  that 
the  defendant  sold  the  Victor  Heights  lot  for  one  thousand 
dollars,  and  retained  said  sum  as  a  payment  on  the  indebted- 
ness. It  is  found  that  the  unpaid  balance  of  the  indebted- 
ness, with  interest,  amounts  to  $2,243.67,  and  that  the  defend- 
ant paid  taxes  which,  with  interest,  amount  to  $196.75.  The 
total  sum  due  from  plaintiff  to  defendant  is  $2,440.42,  and 
the  judgment  decrees  that  on  payment  of  this  sum,  the 
defendant  execute  and  deliver  to  plaintiff  a  satisfaction  of 
the  instrument  of  June  5,  1895,  which  is  adjudged  to  be  a 
mortgage. 

The  defendant  appeals  from  the  judgment,  bringing  up  the 
evidence  by  means  of  a  bill  of  exceptions. 

The  appellant's  principal  contention  is  that  the  evidence 
18  insufScient  to  justify  the  finding  that  the  instrument  exe- 
cuted by  plaintiff  and  defendant  was  a  mortgage.  That  a 
deed  absolute  in  form  may,  by  parol  testimony,  be  shown  to 
have  been  intended  to  be  a  mortgage  is  not  questioned  as,  of 
course,  it  could  not  be,  in  view  of  the  many  authorities  so 
holding.  A  few  citations  will  suffice.  (Civ.  Code,  sec.  2924; 
Montgomery  v.  Sped,  55  Cal.  352;  Malone  v.  Roy,  94  Cal. 
341,  [29  Pac.  712] ;  Woods  v.  Jansen,  130  Cal.  200,  [62  Pac. 
473] ;  Holmes  v.  Warren,  145  Cal.  457,  [78  Pac.  954] ;  Couts 
V.  Winston,  153  CaL  688,  [96  Pac.  357].)  If  the  deed  was 
intended  merely  as  a  security  for  the  payment  of  a  debt,  it  is 
a  mortgage,  ''no  matter  how  strong  the  language  of  the  deed 
or  any  instrument  accompanying  it  might  be."  (Woods 
V.  Janser^  130  Cal.  200,  [62  Pac.  473].)  Although  it  has 
often  been  said  that  the  character  of  an  absolute  deed  cannot 
be  changed  to  that  of  a  mortgage  except  "upon  clear  and 
eonvincing  evidence,"  the  rule  is  well  settled  that,  where 
there  is  a  substantial  conflict,  it  is  primarily  for  the  trial 
court  to  determine  whether  the  evidence  in  favor  of  the  claim 
of  mortgage  is  clear  and  convincing.  {Coxits  v.  Winston, 
153  Cal.  688,  [96  Pac.  357],  and  cases  cited.)     But  here  we 
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need  not  resort  to  this  rule  to  uphold  the  finding,  since  the 
evidence  that  the  deed  was  given  for  security  for  the  debt 
is  not  only  clear  and  direct  but,  in  truth,  it  is  without  sub- 
stantial contradiction.  The  transaction  was  finally  consum- 
mated between  the  plaintiff  and  one  Griffin,  the  agent  of 
defendant.  At  Griffin's  suggestion,  plaintiff  executed  a  deed 
absolute,  and  took  a  paper,  signed  by  defendant,  purporting 
to  give  to  him  an  option  to  purchase  the  lots,  within  one  year, 
for  one  thousand  six  hundred  dollars,  with  interest  at  the  rate 
of  seven  per  cent  per  annum.  Prior  to  that  time  the  plaintiff 
had  asked  the  defendant  to  lend  him  one  thousand  six  hundred 
dollars,  and  had  offered  to  give  her  the  lots  as  security,  and 
she  had,  after  some  consideration,  agreed  to  comply  with 
his  wishes,  and  referred  him  to  Griffin  for  the  consummation 
of  the  deal.  There  had  been  no  mention  of  a  sale,  or  of  any- 
thing but  a  loan.  On  these  points  the  testimony  of  the 
defendant  agreed  with  that  of  the  plaintiff.  Griffin,  too, 
testified  that  his  instructions  from  Mrs.  Todd  were  to  loan 
the  money  on  the  security  of  the  land,  and  that  nothing  was 
said  to  him  about  buying  the  property.  In  letters  written 
by  Mrs.  Todd  through  a  series  of  ten  or  twelve  years,  she 
repeatedly  spoke  of  the  property  as  being  ''mortgaged"  or 
''encumbered"  to  her,  and  said  that  she  had  "loaned"  the 
money  to  plaintiff.  Other  testimony,  too,  confirmed  the  cor- 
rectness of  plaintiff's  contention.  Opposed  to  it  is  nothing 
but  the  statement  of  Griffin  that,  at  the  time  of  the  transac- 
tion, he  had  been  of  the  opinion  that  the  delivery  of  the  deed 
would  have  the  effect  of  a  conveyancCi  if  the  option  should 
not  be  acted  upon  within  the  year. 

The  existence  of  an  obligation  is,  of  course,  essential  to  a 
mortgage.  But  it  is  not  necessary  that  the  obligation  be  evi- 
denced in  writing,  if  in  fact  there  was  a  debt.  (HiLsheon  v. 
Husheon,  71  Cal.  407,  [12  Pac.  410] ;  Locke  v.  Moulton,  96 
Cal.  21,  [30  Pac.  957] ;  Montgomery  v.  Sped,  55  Cal.  352.) 
The  money  having  been  loaned  to  the  plaintiff,  his  promise 
to  repay  was  implied,  and  was  quite  as  effectual  as  would  have 
been  a  promissory  note  executed  by  him.  (Couts  v.  Winston, 
153  Cal.  688  [96  Pac.  357].) 

The  appellant  contends  that  the  complaint  is  defective  in 
that  it  does  not  allege  that  the  plaintiff's  indebtedness  is  due 
and  payable.    But  the  complaint  does  state  that  plaintiff 
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tigreed  to  repay  the  sum  borrowed  on  the  fifth  day  of  June, 
1896,  and  that  no  part  of  it,  with  the  exception  of  one  thou- 
sand dollars  realized  from  the  sale  of  a  lot,  had  been  paid. 
This  was  an  averment  of  facts  from  which  the  legal  conclu- 
sion that  the  balance  was  due  and  payable  necessarily  fol- 
lowed. In  Ganceari  v.  Ilenfy,  98  Cal.  281,  [33  Pac.  92], 
relied  on  by  appellant,  the  complaint  contained  no  allegation 
that  the  money  was  agreed  to  be  repaid  at  a  time  prior  to 
the  commencement  of  the  action. 

It  is  ui^ed  that  the  plaintiff  was  guilty  of  laches  in  delay- 
ing his  action  for  over  thirteen  years  after  the  expiration  of 
the  time  for  which  the  loan  had  been  made.  But  the  com- 
plaint states  a  sufficient  excuse  for  the  delay  in  paying  or  in 
seeking  to  enforce  redemption  by  the  averment  that  the 
defendant  ''repeatedly  excused  and  exonerated  plaintiff  from 
the  obligation  to  make  further  payments  on  said  indebted- 
ness, and  requested  him  not  to  make  further  payments." 
The  finding  in  support  of  this  allegation  is  fully  supported 
by  the  evidence,  which  also  furnishes  other  grounds  justify- 
ing the  delay. 

We  cannot  agree  with  appellant's  contention  that  plain- 
tiff is  estopped  from  maintaining  this  action  by  his  assent 
to  defendant's  sale  of  the  Victor  Heights  lot  to  Deakin. 
Undoubtedly  he  would  be  estopped  to  deny  Deakin 's  title, 
as  is,  in  effect,  held  in  Wamsley  v.  Crook,  3  Neb.  344,  cited 
by  appellant.  But,  since  he  claims  nothing  with  respect  to 
this  lot  except  credit  for  the  actual  purchase  price  received 
by  defendant,  we  see  no  reason  why  his  rights  in  the  lots  which 
have  not  been  sold  should  be  held  to  be  impaired.  The  sale 
to  Deakin  was,  in  legal  effect,  a  sale  made  with  the  consent 
of  both  mortgagor  and  mortgagee.  It  conveyed  a  good  title 
to  the  purchaser,  and  released  the  mortgage,  pro  ianto.  The 
authorities  cited  by  appellant  are  not  in  conflict  with  this 
view. 

No  other  points  are  presented. 

The  judgment  is  affirmed. 

ShaW|  J.J  and  Angellotti,  J.,  concurred. 
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[L.  A.  No.  2981.    Department  One.— November  30,  1012.] 

PACIFIC    IMPROVEMENT    COMPANY,   Eespondent,    ▼• 

ROY  JONES,  Appellant. 

liXASS    BT    COBPOBATION — SIGNING    BY    iNDrTIDUAL — ^PaBOL    EtIDBNGB   OF 

Agency  and  Authoeization. — Where  a  written  instrument  of  lease 
purports  on  its  face  to  be  the  act  of  a  corporation,  but  ii  signed, 
not  b^  the  corporation^  but  by  an  individual,  a  stranger  to  the  con- 
tract, parol  evidence  ia  admissible,  in  an  action  hj  the  corporation 
to  recover  the  rent  reserved,  to  show  that  the  person  signing  did  so 
for  and  on  behalf  of  the  corporation  pursuant  to  authority  so  to  do. 

Id. — Construction  or  Instrument — ^Lxasb  or  Executory  Contract 
FOR  Lease — Intent — Part  Payment  or  Bent. — ^Whether  a  written 
instrument  is  a  lease,  or  a  mere  executory  agreement  to  make  a 
lease,  depends  upon  the  intent  of  the  parties,  to  be  determined  by 
a  construction  of  the  instrument  taken  as  a  whole.  So  construing 
the  instrument  in  question,  it  is  held,  that  it  was  intended  to  con- 
stitute a  lease  irhen  signed  by  the  respective  parties,  especially  in 
view  of  the  fact  that  the  lessee  entered  under  it  and  paid  part  of 
the  rent  at  the  time  of  its  execution* 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
Charles  Monroe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ben  S.  Hunter,  and  C.  C.  Towner,  for  Appellant. 

O'Melveny,  Stevens  &  MiUikeUi  and  Piatt  &  Bajne,  for 
Respondent. 

THE  COURT.— The  justices  of  the  district  court  of  appeal 
of  the  second  district,  in  'which  this  cause  was  pending  on 
appeal,  were  unable  to  concur  in  a  judgment,  and  they  hav- 
ing given  their  several  opinions  in  writing  therein  and  for- 
warded to  this  court  copies  thereof,  the  cause  was  transferred 
to  this  court  for  determination. 

The  opinion  of  Mr.  Justice  Shaw  of  said  district  court  of 
appeal,  concurred  in  by  Mr.  Justice  James,  in  our  opinion 
sufficiently  and  correctly  disposes  of  all  points  made  by  coun- 
sel for  appellant  in  their  briefs,  and  we  adopt  the  same  as 
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the  opinion  of  this  court.    The  following  is  a  copy  of  such 
opinion: 

'*  Action  to  recover  a  balance  of  $1,250  rent  claimed  to  be 
due  from  defendant  to  plaintiff  under  an  alleged  lease  of 
property  for  the  term  of  one  year. 

"Judgment  went  for  plaintiff,  a  corporation,  from  which, 
and  an  order  of  court  denying  his  motion  for  a  new  trial, 
defendant  appeals. 

"The  verified  complaint,  after  alleging  that  on  January  21, 
1907,  plaintiff  leased  to  defendant  the  property  therein 
described  for  the  term  of  one  year  from  said  date,  at  the  term 
rental  of  $3,000,  payable  in  monthly  installments  of  $250 
each,  further  alleged:  'That  said  defendant  has  paid  upon 
■aid  rental  the  sum  of  $1,750,  and  no  more,  and  there  is  now 
due  and  unpaid  on  said  rental  the  sum  of  $1,250.'  The 
answer  denied  the  making  of  the  lease,  or  that  there  was  due 
and  unpaid  from  defendant  to  plaintiff  the  sum  of  $1,250 
thereon,  but  did  not  deny  the  payment  by  defendant  to  plain- 
tiff of  the  sum  of  $1,750  rental  reserved  therein.  In  support 
of  its  contention  that  it  had  leased  the  property  to  defendant, 
as  alleged  in  the  complaint,  plaintiff  offered  in  evidence  a 
document  as  follows: 

"  'Santa  Monica,  Cal.,  January  21,  1907. 
"  *Me.  Rot  Jones, 

'*  'Santa  Monica,  Cal. 

*'  'Dear  Sir:  The  Pacific  Improvement  Company  will  lease 
to  you  for  school  purposes  the  property  known  as  the  Hotel 
Arcadia,  located  at  Santa  Monica,  California,  for  the  term  of 
one  year,  beginning  January  21st,  1907,  consisting  of  the  hotel 
building,  the  grounds  adjoining  and  belonging  to  the  hotel, 
dressing  rooms  for  surf  bathers,  barracks  or  servants'  quar- 
ters, at  an  annual  rental  of  three  thousand  ($3000)  dol- 
lars, payable  on  the  first  day  of  each  and  every  month  in 
monthly  payments  of  two  hundred  and  fifty  ($250)  dollars 
each.  You  agreeing  to  lease  said  property  at  said  rental,  and 
make  payments  as  above  mentioned.  We  will  agree  to  in- 
clude all  furniture,  linen,  crockery  and  tableware,  now  in  and 
belonging  to  said  hotel  necessary  to  accommodate  fifty  people, 
an  inventory  of  said  property  being  taken  and  made  a  part 
of  this  lease.  You  to  pay  for  all  repairs,  renewals  and  im- 
provements of  every  character  in  connection  with  said  leased 
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property,  and  shall  maintain  said  property,  including  the 
grounds,  plant  and  other  property  in  good  condition,  reason- 
able wear  and  t&ar  excepted,  and  at  the  termination  of  said 
lease  as  herein  provided  restore  all  of  said  property  to  said 
lessor  in  the  same  condition  as  when  received,  reasonable  wear 
and  tear  excepted,  and  you  will  not  make  any  alterations  or 
additions  to  said  property  except  after  first  obtaining  the 
written  consent  of  the  undersigned,  and  if  any  said  personal 
property  shall  be  destroyed  or  broken,  the  same  shall  be  re- 
stored of  the  same  quality  as  the  property  so  destroyed  or 
broken,  and  the  undersigned,  or  its  agents,  shall  be  author- 
ized to  enter  upon  said  premises  at  any  time  for  the  purpose 
of  examining  the  same  or  of  ascertaining  whether  the  terms 
of  this  lease  are  complied  with  by  said  lessee,  and  if  said  les- 
see shall  fail  to  comply  with  any  of  the  covenants  herein,  or 
shall  not  make  said  payments  as  herein  provided,  the  lessor 
may  re-enter  and  take  possession  of  said  premises  upon  de- 
mand, and  said  lease  shall  at  the  option  of  said  lessor  there- 
upon terminate;  said  lessee  shall  not  assign  this  lease  or  let 
or  sublet  said  premises  or  any  portion  thereof  without  first 
obtaining  the  written  consent  of  said  lessor,  and  a  violation 
of  this  provision  shall  entitle  said  lessor  to  re-enter  and  take 
possession  of  said  premises  and  terminate  this  lease. 

"Should  the  building  at  any  time  be  damaged  by  fire  or 
earthquake  or  elements  to  render  it  untenantable,  then  the 
lease  shall  terminate. 

•'  'Tours  truly, 

'"/(Sgd)    A.  D.  Shkpabd. 
*''(Sgd)    EoY  Jones.' 

"To  the  introduction  of  this  instrument  in  evidence  de- 
fendant objected  upon  the  grounds,  1st,  that  it  did  not  appear 
to  have  been  signed  by  said  plaintiff,  or  by  any  person  rep- 
resenting the  plaintiff  having  authority  to  sign  the  same,  as 
shown  upon  the  face  of  the  instrument  itself;  and,  2nd,  that 
the  same  did  not  constitute  nor  purport  to  be  a  lease  between 
plaintiff  and  defendant.  Defendant's  objection  was  over- 
ruled and  this  objection,  based  upon  these  two  grounds,  con- 
stitute the  chief  reason  upon  which  he  bases  his  claim  to  a 
reversal  of  the  case. 

"The  instrument  on  its  face  purports  to  be  the  act  of  the 
Pacific  Improvement  Company,  but  is  signed,  not  by  the  cor- 
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poration,  but  by  A.  D.  Shepard,  a  stranger  to  the  contract. 
Under  these  circumstances,  the  question  as  to  whether  the 
contract  was  that  of  the  Pacific  Improvement  Company  de- 
pended upon  a  fact  not  disclosed  by  the  instrument, — namely : 
that  the  signing  by  Shepard  was  for  and  on  behalf  of  the 
corporation  pursuant  to  authority  so  to  do.  It  was  compe- 
tent, since  the  distinction  between  sealed  and  unsealed  in- 
atroments  is  abolished  in  this  state,  to  establish  the  fact,  as  to 
which  the  contract  was  silent,  by  parol  testimony.  (See 
Southern  Pac.  Co.  v.  Von  SchmicU  Dredge  Co.,  118  Cal.  371, 
[50  Pac.  650],  and  authorities  there  reviewed.)  An  exam- 
ination of  the  cases  cited  by  appellant  contra  discloses  that 
the  question  of  agency  of  the  party  signing  for  the  lessor 
was  not  involved  therein  and  no  evidence  offered  thereon. 
{Galewski  v.  Appelbaunt,  32  Misc.  Rep.  203,  [65  N.  Y.  Supp. 
694];  Whit  ford  v.  Leidler,  25  Hun,  (N.  Y.)  136;  Roff  v. 
Dua^e,  27  Cal.  565.)  The  uncontradicted  evidence  shows  that 
defendant  conducted  negotiations  with  Horace  G.  Piatt  and 
A.  D.  Shepard  for  the  lease  of  the  property ;  that  the  former 
was  attorney  and  acting  president  of  the  corporation,  and 
Shepard  the  general  manager  thereof,  which  fact  was  at  said 
times  known  to  defendant;  that  as  a  result  of  these  negotia- 
tions Piatt,  at  the  ofSce  of  defendant,  dictated  the  document 
to  a  stenographer  who  transcribed  the  same;  that  Shepard, 
under  Piatt's  instruction  and  for  and  on  behalf  of  the  Pacific 
Improvement  Company,  signed  it,  and  that  defendant  paid 
to  plaintiff  the  rent  reserved  therein  covering  seven  months  of 
said  period  of  one  year.  The  circumstances  and  evidence  thus 
conclusively  show  that  Shepard  in  attaching  his  signature  to 
the  paper  did  so  for  and  on  behalf  of  the  corporation,  whose 
general  manager  he  was,  and  that  defendant  was  fully  cog- 
nizant that  he  so  acted.  The  document  was  shown  to  be  that 
of  the  corporation. 

''The  next  point  made  by  appellant  is  that  the  instrument  is 
not  a  lease,  but  a  mere  executory  agreement  to  make  a  lease. 
The  question  is  one  of  intent  of  the  parties,  and  this  must  be 
determined  by  a  construction  of  the  instrument  taken  as  a 
whole.  (Tiffany  on  Real  Property,  vol.  1,  sec.  37;  Taylor's 
Landlord  and  Tenant,  sec.  38.)  Thus  considered,  we  find  no 
difficulty  in  reaching  the  conclusion  that  both  parties  intended 
the  document  to  constitute  a  present  demise  of  the  premises 
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for  a  definite  term,  commenoing  on  January  21, 1907,  the  date 
of  the  execution  of  the  instrument.  While  in  form  the  docn- 
ment  appears  to  be  a  proposal  addressed  to  defendant,  never- 
theless, the  fair  import  of  the  language  is  that  when  signed 
by  the  respective  parties  thereto  it  should  constitute  a  lease. 
The  right  to  possession  and  entry,  as  well  as  the  commence- 
ment of  the  time  from  which  rent  was  to  be  paid,  was  contem- 
poraneous with  the  date  of  the  instrument.  There  is  much  in 
the  document  that  shows  that  it  was  regarded  as  a  present 
demise  of  the  premises.  For  instance,  it  is  described  as  'this 
lease,'  and.  defendant  referred  to  as  'said  lessee';  and  it  is 
provided  therein  that,  'if  said  lessee  shall  fail  to  comply  with 
any  of  the  covenants  herein,  or  shall  not  make  said  payments 
as  herein  provided,  the  lessor  may  re-enter  and  take  posses- 
sion of  said  premises  upon  demand';  and,  further,  that  'said 
lessee  shall  not  assign  this  lease.'  Moreover,  while  the  testi- 
mony tends  to  prove  that  the  parties  contemplated  substitut- 
ing for  this  instrument  a  more  formal  lease,  nevertheless,  the 
execution  of  the  document,  as  shown  by  the  uncontradicted 
testimony  of  Piatt,  was  intended  to  conclude  the  lease  between 
the  parties,  so  that  Mr.  Jones  could  take  immediate  posses- 
sion of  the  property,  the  contemplated  execution  of  the  formal 
lease  being  deemed  a  matter  of  mere  convenience.  The  prop- 
erty was  leased  for  school  purposes  and  the  evidence  shows 
that  it  was  occupied  by  the  military  school  as  contemplate 
by  the  parties.  No  other  lease  was  ever  executed.  Further- 
more, defendant  by  answer  admits  that  he  paid  seven  months' 
rent  upon  the  lease,  a  fact  wholly  inconsistent  with  the  theory 
that  such  sum  was  paid  by  him  and  received  by  plaintiff 
merely  upon  an  executory  contract  that  at  some  future  time 
plaintiff  would  lease  to  him  the  property  for  one  year  from 
January  21,  1907.  The  occupation  and  use  of  the  premises 
was  for  the  purposes  specified  in  the  contract,  viz.:  'the  mili- 
tary school  Mr.  Jones  was  speaking  of,'  and,  as  said  in  Cheney 
V.  Newberry,  67  Cal.  125,  [7  Pac.  444],  'payment  and  receipt 
of  the  rent  was  only  consistent  with  a  recognition  by  lessor  as 
well  as  lessee  that  the  lease  was  in  force.'  Actual  entry  by 
defendant  under  the  contract  would  be  a  circumstance  merely 
tending  to  establish  the  fact  that  the  instrument  was  a  lease, 
but  concedingi  as  claimed  by  appellanti  that  the  evidence  fails 
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to  show  entry,  nevertheless,  he  had  the  right  to  enter,  which 
right  was  recognized  by  plaintiff  in  accepting  the  rental." 

For  the  reasons  stated  the  judgment  and  order  appealed 
from  are  afBrmed, 


[L.  A.  No.  2995.    Department  One.— November  80,  1912.] 

J.  M.  SEWBLL,  Respondent,  v.  MARY  L.  PRICE  and  W.  R. 
PRICE,  her  Husband,  and  HANNAH  CUSHING,  Ap- 
pellants. 

CIODITOB'S  BnX— PULINTDT  MAT  MAINTAIN    ACTION  BErOBK  JUDGMENT 

Becomes  Final. — The  general  rale  that  until  a  judgment  becomes 
Itnal  by  affirmance  on  appeal  or  by  lapse  of  the  time  within  which 
an  appeal  might  be  taken,  such  judgment  is  not  admissible  in  evi- 
denee  and  cannot  be  relied  on  as  the  foundation  of  rights  declared 
in  it,  does  not  apply  to  an  action  in  the  nature  of  a  creditor's 
bill,  the  purpose  of  which  is  to  apply  to  the  judgment  creditor's 
demand  property  of  the  judgment  debtor  which  was  transferred  by 
such  debtor  with  intent  to  delay  or  defraud  his  creditors. 

B>. — ^BlGHT  or  CSEDITOB  TO  ATTACK  FBATTDULENT  TBANSfEB  BY  DeBTOB — 

CLAIM  MUST  BE  BsDucED  TO  JUDGMENT. — ^Under  soctiou  3441  of  the 
Ciyil  Code,  a  creditor  can  avoid  the  act  of  his  debtor  for  fraud  only 
where  the  fraud  obstructs  the  enforcement,  by  legal  process,  of  his 
right  to  take  the  property  affected  by  the  transfer.  Consequently 
he  is  not  in  a  position  to  attack  a  transfer  for  fraud  unless  he  has 
a  specific  lien  upon  the  property  transferred  or  has  reduced  his 
claim  against  the  debtor  to  judgment. 

Idw — ^Natubb  or  Action — Right  to  Levy  Execution. — Such  action  by 
the  judgment  creditor  is  not,  strictly  speaking,  an  action  upon  his 
judgment.  It  is  really  an  action  for  equitable  relief  against  the^ 
obstruction  caused  by  a  transfer  which  hinders  him  in  satisfying 
his  claim  by  the  ordinary  process  of  law,  that  is  to  say,  by  an 
execution,  and  if  he  has  put  himself  in  a  position  to  levy  execution, 
he  has  done  everything  necessary  to  enable  him  to  attack  the  trans- 
fer which  hinders  his  enjoyment  of  his  right. 

B». — Levy  or  Execution  Undeb  Money  Judgment — ^Absence  or  Stay- 
bond. — The  fact  that  the  time  for  appeal  has  not  expired  does  not 
prevent  the  issuance  or  levy  of  execution  under  a  money  judgment, 
aor  is  the  right  to  have  execution  affected  by  the  fact  that  aa 
appeal  is  actually  taken,  unless  an  undertaking  to  stay  txecutioa 
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has  been  given.  Consequentlj,  in  the  absence  of  sneli  undertaking, 
a  plaintiff  who  has  recovered  judgment  maj  maintain  a  creditor's 
bill,  notwithstanding  the  fact  that  the  time  for  an  appeal  hai  not 
expired,  or  an  appeal  has  actixallj  been  taken  and  is  pending. 

Jd. — Findings — Omission  to  Find  as  to  Ownership  or  Portion  or 
Property. — In  such  an  action,  where  the  complaint  alleges  a  fraud- 
ulent transfer  of  an  entire  piece  of  land,  and  the  court  finds  that 
only  a  half  interest  therein  was  fraudulently  transferred,  its  failure 
to  find  upon  the  title  or  ownership  of  the  other  half  interest  is  with- 
out prejudice  to  the  defendants  and  is  not  ground  for  reversaL 

Id. — Fraudulent  Intent  Question  op  Fact — Suppicient  Allegation 
AND  Findings. — In  such  an  action,  the  question  of  fraudulent  intent 
in  the  transfer  is  one  of  fact  and  not  of  law,  and  the  fact  must 
be  alleged  and  found.  An  allegation  and  a  finding  that  on  a 
certain  day  the  judgment  debtor,  "with  the  purpose  of  concealing 
his  property  and  defrauding  his  creditors,  and  particularly  the  plain- 
tiff herein,  without  consideration  assigned"  the  property  in  question 
to  a  specified  person,  are  sufficient. 

Id. — Transper  op  Property  not  Involved  in  Action — ^Finding  op 
Fraudulent  Intent  not  Necessary. — ^Where  the  complaint  in  such 
action  seeks  to  set  aside  the  transfer  of  certain  specified  properties, 
and  alleges  the  transfer  of  other  property  by  the  judgment  debtor 
solely  for  the  purpose  of  showing  that  he  did  not  have  property, 
other  than  that  involved  in  the  action,  out  of  which  the  plaintiff's 
execution  might  be  satisfied,  it  was  not  necessary  that  the  court 
should  find  that  the  latter  transfer  was  fraudulent. 

Id. — Judicial  Notice — ^Records  in  Dippbrxnt  Actions. — Courts  cannot 
in  one  ease  take  judicial  notice  of  their  records  in  another  and  dif- 
ferent case.  The  rule  that  they  may  take  judicial  notice  of  their 
own  records  is  limited  to  proceedings  in  the  same  case. 

Id. — Reversal  op  Judgment  on  Which  Creditor's  Suit  is  Based. — On 
an  appeal  from  a  judgment  in  favor  of  the  plaintiff  in  such  cred- 
itor's suit,  the  supreme  court  cannot,  in  the  absence  of  any  showing 
in  the  record,  take  judicial  notice  of  the  fact  that  the  judgment  on 
which  the  action  was  founded  had  been  reversed. 

Id. — Rbpusal  to  Consider  Reversal — ^Eppect  op  Rights  op  Appel- 
lants.— The  refusal  of  the  supreme  court  on  the  appeal  in  the 
creditor's  suit  to  consider  the  reversal  of  the  judgment  on  which 
the  action  was  founded,  will  not  work  an  irreparable  injury  to  the 
appellants,  because  (1),  if  such  judgment  has  been  reversed  no 
execution  can  issue  thereunder,  and  (2),  if  the  judgment  in  the 
creditor's  suit  be  affirmed,  adequate  relief  may  be  had  in  an  inde- 
pendent action  in  equity  to  restrain  the  plaintiff  from  taking  ad- 
vantage of  the  judgment. 

Homestead  —  Property  Owned  by  Husband  and  Wipe  in  Joint  or 
Common  Tenancy. — A  valid  homestead  may  be  selected  or  claimed 
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on  knd  which  is  owned  in  joint  or  eommon  tenanej  hj  a  husband 
and  wife. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    W.  R.  Hervey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  E.  Daly,  for  Appellants. 

F.  A.  Knight,  J.  V.  Hannon,  and  W.  J.  Variel,  for  Re- 
spondent. 

SLOSS,  J. — This  action  was  brought  to  set  aside  certain 
conveyances  and  transfers  of  real  and  personal  property 
claimed  to  have  been  made  by  the  defendant  W.  R.  Price  to 
Mary  L.  Price,  his  wife,  for  the  purpose  of  defrauding  his 
creditors.  From  a  judgment  in  favor  of  plaintiff  defendants 
appeal  on  the  judgment-roU  alone. 

The  complaint  was  in  four  counts,  each  applying  to  a  dif- 
ferent item  of  property.  Common  to  all  four  counts  are  the 
allegations  that  the  defendants  W.  R.  and  Mary  L.  Price  are 
husband  and  wife ;  that  on  November  4,  1909,  a  judgment  was 
duly  rendered  and  entered  in  the  superior  court  of  Los  An- 
geles County  in  favor  of  the  plaintiff  and  against  the  defend- 
ant W.  R.  Price  for  $7,728.18,  and  costs  amounting  to  $101.70 ; 
that  said  judgment  is  still  in  full  force  and  effect  and  entirely 
unpaid  except  to  the  extent  of  $5.55,  realized  by  the  levy  of 
an  execution  issued  upon  said  judgment  against  the  property 
of  W.  R.  Price  and  returned  by  the  sheriff  unsatisfied  except 
in  said  sum  of  $5.55.  It  is  alleged  that  W.  R.  Price  has  no 
property,  other  than  set  out  in  the  complaint,  out  of  which 
plaintiff's  execution  could  be  satisfied,  with  the  exception  of 
one  thousand  four  hundred  shares  of  the  stock  of  the  "Build- 
ing Association  of  the  Society  of  the  New  or  Practical  Psy- 
chology," standing  in  the  name  of  one  Clinton  Johnson;  that 
this  stock,  as  plaintiff  alleges  on  information  and  belief,  was 
put  in  Johnson's  name  for  the  purpose  of  defrauding  creditors 
of  said  defendant  W.  R.  Price,  and  that  unless  the  property 
described  in  the  respective  counts  of  the  complaint  can  be 
applied  to  the  payment  of  the  judgment  the  same  must  remain 
unpaid. 
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In  addition,  the  first  count  alleges  that  ''after  perpetrat- 
ing the  fraud  upon  the  plaintiff  herein  which  was  the  basis 
of  the  action  upon  which  plaintiff  recovered  judgment  as 
aforesaid,  to  wit,  on  or  about  the  20th  day  of  January,  1909, 
and  for  the  purpose  of  concealing  his  property  and  defraud* 
ing  his  creditors  and  particularly  the  plaintiff  herein,  the 
said  W.  B.  Price,  without  any  consideration,  assigned  to  Mary 
L.  Price,  his  wife,  two  hundred  forty^five  (245)  shares  of  the 
capital  stock  of  the  'Building  Association  of  the  Society  of 
the  New  or  Practical  Psychology,'  which  belongs  to  him,  and 
the  said  stock  still  stands  in  the  name  of  the  said  Mary  L. 
Price,  and  she  falsely  pretends  that  she  is  the  owner  of  said 
property  as  her  separate  property ;  that  the  reasonable  market 
value  of  said  shares  is  the  sum  of  $2,450." 

It  is  further  alleged  in  said  first  count  that  Mary  L.  Price 
has  threatened  to  transfer  said  capital  stock  and  will  transfer 
it  unless  restrained  by  an  order  of  the  court. 

The  second  count  alleges  in  terms  similar  to  those  contained 
in  the  first  an  assignment  by  W.  E.  Price  to  his  said  wife  of 
all  his  interest  in  and  to  a  deposit  in  the  Citizens  Savings 
Bank  of  Long  Beach.  The  judgment,  however,  gives  no  relief 
with  reference  to  this  deposit  and  this  county  therefore,  re- 
quires no  further  notice. 

The  third  count  alleges  a  similar  transfer  by  W.  B.  Price  to 
his  wife  of  lot  seventeen  of  the  HoUoway  Tract  situated  in  the 
city  of  Long  Beach. 

The  fourth  count  sets  forth  a  like  transfer  of  the  north  fifty 
feet  of  lot  four  and  the  east  seventy-five  feet  of  the  south  one 
hundred  feet  of  said  lot  in  block  five  of  the  city  of  Long  Beach. 
With  reference  to  the  last  described  property  it  is  further 
alleged  that  after  the  transfer  to  her  the  defendant  Mary  L. 
Price  "for  the  further  purpose  of  deceiving  the  creditors  of 
W.  B.  Price  .  .  .  executed  a  mortgage  of  said  property  to 
the  defendant  Hannah  Gushing  to  secure  the  payment  of  a 
promissory  note  for  $7,000,"  payable  five  years  after  date. 
It  is  alleged  that  said  mortgage  was  without  consideration  and 
was  given  for  the  purpose  of  delaying  and  defrauding  the 
creditors  of  W.  B.  Price. 

The  defendants  answered  separately,  denying  the  material 
allegations  of  the  complaint.  In  addition,  the  answer  of 
Mary  L.  Price  alleges  that  on  the  fourth  day  of  December, 
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1908,  three  days  after  the  date  upon  which  the  property  de- 
scribed in  the  fourth  count  is  alleged  to  have  been  transferred 
to  her  she  filed  a  homestead  on  said  property  in  due  form, 
which  homestead  was  duly  recorded  ''and  that  the  same  is 
now  a  perfect,  valid  homestead  on  said  property"  subject 
to  the  mortgage  of  Hannah  Gushing. 

The  findings  were  in  favor  of  the  plaintiff  and  followed  the 
allegations  of  his  complaint  except,  as  already  indicated,  with 
reference  to  the  second  count,  and  except,  further,  that  the 
court  found  that  the  mortgage  executed  by  Mary  L.  Price  to 
Hannah  Gushing  was  not  made  without  consideration  and  was 
not  made  for  the  purpose  of  delaying  and  defrauding  the 
creditors  of  W.  B.  Price.  It  should  also  be  noted  that,  while 
the  complaint  alleges  the  transfer  by  W.  B.  Price  to  his  wife 
of  the  north  fifty  feet  of  lot  four  and  the  east  seventy-five 
feet  of  the  south  one  hundred  feet  of  said  lot  in  block  five 
of  the  city  of  Long  Beach  (this  being  the  property  described 
in  the  fourth  count),  the  court  finds  that  the  transfer  was  of 
a  one-half  interest  in  said  property.  It  also  found  that  on 
the  fourth  day  of  November,  1908,  the  defendant  Mary  L. 
Price  filed  a  homestead  on  the  last  above  described  property, 
which  homestead  was  recorded  as  alleged  in  her  answer. 

The  judgment  is  that  the  245  shares  of  the  capital  stock  of 
the  Building  Association  of  the  Society  of  the  New  or  Prac- 
tical Psychology  be  declared  to  be  the  property  of  W.  B.  Price 
and  the  transfer  of  the  same  to  Mary  L.  Price  is  adjudged 
to  have  been  fraudulent  and  void.  A  like  adjudication  is 
made  regarding  lot  seventeen  of  the  HoUoway  Tract.  With 
reference  to  the  property  in  lot  four  of  block  five,  described  in 
the  fourth  count,  it  is  adjudged  that  the  transfer  of  a  one- 
half  interest  therein  be  declared  fraudulent  and  void,  and 
that  Price  be  declared  the  owner  of  said  property  ''subject 
to  the  homestead  rights  filed  on  the  same  by  Mary  L.  Price," 
and  subject  to  the  Gushing  mortgage.  It  is  further  ordered 
and  adjudged  that  the  defendant  Mary  L.  Price  be  enjoined 
and  restrained  from  transferring  or  conveying  the  245  shares 
of  the  capital  stock  of  the  Building  Association. 

The  finst  point  made  by  the  appellants  is  that  the  complaint 
and  the  findings  are  insufficient  to  sustain  the  judgment  in 
favor  of  the  plaintiff  for  the  reason  that  they  do  not  show  that 
the  judgment  for  $7,728.18  and  costs  recovered  by  the  plain- 


270  Sbwsll  v.  Pbicb.  [164  CaL 

tiff  against  Price  is  a  final  judgment.  It  was  not  necessary 
to  allege  or  prove  this  fact.  The  general  role  undoubtedly 
is  that  until  a  judgment  becomes  final  by  affirmance  on  appeal 
or  by  the  lapse  of  the  time  within  which  an  appeal  might  be 
taken,  such  judgment  is  not  admissible  in  evidence  and  cannot 
be  relied  upon  as  the  foundation  of  rights  declared  in  it. 
{Feeney  v.  Hinckley,  134  CaL  467,  [86  Am.  St.  Rep.  290,  66 
Pac.  580],  and  cases  cited.)  But  the  rule  has  no  application 
to  the  case  at  bar.  The  present  action  is  of  the  kind  com- 
monly known  as  a  creditor's  bill.  Its  purpose  is  to  apply  to 
the  satisfaction  of  the  creditor's  demand  property  of  the 
debtor  which  was  transferred  by  such  debtor  with  intent  ''to 
delay  or  defraud  any  creditor  or  other  person  of  his  de- 
mands." (Civ.  Code,  sec.  3439.)  Section  3441  of  the  Civil 
Code  provides  that  ''a  creditor  can  avoid  the  act  or  obliga- 
tion of  his  debtor  for  fraud  only  where  the  fraud  obstructs 
the  enforcement,  by  legal  process,  of  his  right  to  take  the 
property  affected  by  the  transfer  or  obligation."  Conse- 
quently it  is  universally  held  that  a  creditor  is  not  in  a  posi- 
tion to  attack  a  transfer  for  fraud  unless  he  has  a  specific  lien 
upon  the  property  transferred  or  has  reduced  his  claim  against 
the  debtor  to  judgment.  The  rule  is  thus  stated  in  Broum  v. 
Campbell,  100  Cal.  635,  [38  Am.  St.  Rep.  314,  35  Pac.  433], 
quoting  from  Bump  on  Fraudulent  Conveyances,  second  edi- 
tion, p.  522:  ''A  creditor  cannot  be  said  to  be  delayed, 
hindered,  or  defrauded  by  any  conveyance,  until  some  prop- 
erty out  of  which  he  has  a  specific  right  to  be  satisfied  is  with- 
drawn from  his  reach  by  a  fraudulent  conveyance.  Such 
specific  right  does  not  exist  until  he  has  bound  the  property 
by  judgment,  or  by  judgment  and  execution,  as  the  case  may 
be,  and  has  shown  that  he  is  defrauded  by  the  conveyance  in 
consequence  of  not  being  able  to  procure  satisfaction  of  his 
debt  in  a  due  course  of  law."  The  bill  maintained  by  a  judg- 
ment creditor  to  subject  to  the  payment  of  his  demand  prop- 
erty fraudulently  transferred  by  the  debtor  is  not,  strictly 
speaking,  an  action  upon  his  judgment.  It  is  really  an  action 
for  equitable  relief  against  the  obstruction  caused  by  a  trans- 
fer which  hinders  him  in  satisfying  his  claim  by  the  ordinary 
process  of  law,  that  is  to  say,  by  an  execution.  If,  then,  he 
has  put  himself  in  a  position  to  levy  execution,  he  has  done 
everything  necessary  to  enable  him  to  attack  the  transfer 


Nov.  1912.]  Sbwell  v.  Fbicel  271 

which  hinders  his  enjoyment  of  his  right.  The  fact  that  the 
time  for  appeal  has  not  expired  does  not  prevent  the  issuance 
or  the  levy  of  execution  under  a  money  judgment,  nor  is  the 
right  to  have  execution  affected  hy  the  fact  that  an  appeal  is 
actually  taken,  unless  an  undertaking  to  stay  execution  has 
been  given.  It  must  accordingly  be  held  that,  in  the  absence 
of  such  undertaking,  a  plaintiff  who  has  recovered  judgment 
may  maintain  a  creditor's  bill,  notwithstanding  the  fact  that 
the  time  for  an  appeal  has  not  expired  or  an  appeal  has  actu- 
ally been  taken  and  is  pending.  Such  was  the  ruling  of  the 
district  court  of  appeal  for  the  first  appellate  district  in 
Jenner  v.  Murphy ^  6  Cal.  App.  435,  [92  Pac.  405],  and  we 
are  cited  to  no  authority  holding  to  the  contrary. 

The  further  objection  is  made  that  the  court  failed  to  find 
upon  the  title  or  ownership  of  one-half  of  the  property  de- 
scribed in  the  fourth  count.  It  is  true  that  the  complaint 
aUeges  a  transfer  of  the  entire  property  and  that  the  finding 
refers  only  to  a  one-half  interest.  But  we  cannot  see  that  the 
appellants  are  in  any  way  injured  by  the  fact  that  only  one- 
half  of  the  property  4^scribed  in  the  fourth  count  is  declared 
to  be  subject  to  the  plaintiff's  demand,  or  that  a  finding  re- 
garding the  other  half  interest,  even  though  it  had  been  in 
favor  of  appellants,  would  have  authorized  a  judgment  more 
favorable  to  them.  If  the  further  finding  would  not  have  had 
this  effect,  its  absence  affords  no  ground  for  reversal.  {Wind' 
h4ms  V.  Bootz,  92  Cal.  617,  [28  Pac.  557].)  The  appellants 
argue  that  since,  under  our  decisions,  a  homestead  cannot  be 
selected  or  claimed  on  lands  owned  by  the  claimant  as  a  ten- 
ant in  common  or  joint  tenant  {Schoonover  v.  Birnhaum,  148 
Cal.  348,  [83  Pac.  999]),  the  effect  of  setting  aside  the  trans- 
fer of  an  undivided  one-half  of  the  property  from  W.  E.  Price 
to  his  wife  is  to  invalidate  the  homestead  claimed  by  her.  But 
the  rule  does  not  apply  where  the  joint  or  common  tenancy 
is  that  of  husband  and  wife  {Swan  v.  Walden,  156  Cal.  195, 
[134  Am.  St.  Eep.  118,  20  Ann.  Cas.  194,  103  Pac.  931]), 
which,  in  the  absence  of  anything  to  the  contrary,  we  must, 
in  support  of  the  judgment,  presume  to  be  the  condition  here. 
And,  beyond  all  this,  the  judgment  expressly  makes  the  title 
of  W.  B.  Price  subject  to  the  homestead  filed  by  his  wife. 
Here  is  an  express  adjudication  of  the  validity  of  the  home- 
stead.   The  plaintiff  is  not  appealing  and  the  defendant  Mary 
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L.  Price  may,  therefore,  rest  with  security  upon  the  adjudi- 
cation that  her  homestead  is  valid.  In  this  respect  the  judg- 
ment is  in  her  favor  and  she  is  not  in  a  position  to  attack  it 
because  in  her  opinion  the  court  founded  its  conclusion  upon 
insufficient  premises. 

The  contention  that  the  court  did  not  make  any  finding  of 
intent  to  defraud  on  the  part  of  W.  R.  Price  is  not  sustained 
by  the  record.  We  have  already  quoted  the  allegations  of 
the  complaint,  and  these  allegations  are,  as  to  each  count, 
carried  into  the  findings.  Thus,  taking  the  first  count  as  an 
example,  it  is  alleged  and  found  that  on  or  about  the  twentieth 
day  of  January,  1909,  ''and  with  the  purpose  of  concealing 
his  property  and  defrauding  his  creditors,  and  particularly 
the  plaintiff  herein,  the  said  W.  B.  Price  without  any  con- 
sideration assigned  to  Mary  L.  Price,  his  wife,  245  shares  of 
the  capital  stock  of  the  Building  Association,"  etc.  It  is  true 
that  in  cases  arising  under  section  3439  of  the  Civil  Code  the 
question  of  fraudulent  intent  is  one  of  fact  and  not  of  law 
{Bull  V.  Bray,  89  Cal.  286,  [13  L.  E.  A.  576,  26  Pac.  873]), 
and  the  fact  must,  accordingly,  be  alleged  and  found.  But 
here  is  a  finding  which  declares  in  terms  that  the  transfer  was 
made  for  the  purpose  of  concealing  the  debtor's  property  and 
defrauding  his  creditors.    Nothing  more  is  required. 

It  is  suggested  that  the  findings  are  not  sufficient  to  show 
that  the  one  thousand  four  hundred  shares  of  stock  put  in  the 
name  of  Clinton  Johnson  were  fraudulently  transferred  to 
him.  He  was  not  a  party  to  the  action.  The  only  purpose  of 
mentioning  the  stock  in  his  name  was  to  show  that  the  judg- 
ment debtor  did  not  have  property,  other  than  that  involved  in 
the  suit,  out  of  which  plaintiff's  execution  might  be  satisfied. 
If  that  stock  had  been  fraudulently  transferred  to  Johnson, 
the  plaintiff  was  prevented  from  effectually  seizing  it  by  exe- 
cution, and  the  fact  that  the  stock  remained  liable  for  Price's 
debts  was  no  obstacle  to  plaintiff's  pursuing  the  property  in- 
volved in  this  action.  On  the  other  hand,  if  the  transfer  to 
Johnson  was  bona  fide  and  vested  the  title  to  the  stock  in  him, 
the  plaintiff  could  not  under  any  circumstances  pursue  such 
stock,  and  was  for  that  reason  in  a  proper  position  to  attack 
the  transfers  made  by  Price  to  his  wife.  In  any  event  John- 
son, not  being  a  party  to  this  action,  could  not,  of  course,  be 
affected  by  any  judgment  rendered  herein,  even  if  the  court 
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had  undertaken  to  make  an  adjudication  regarding  the  stock 
held  by  him.  But  this,  as  we  have  seen,  it  did  not  do.  The 
judgment  contains  nothing  which  concludes  anybody  with  ref- 
erence to  this  stock. 

Upon  the  oral  argument  herein,  and  by  supplemental  brief 
filed  after  the  hearing,  the  appellants  suggest  that  since  the 
taking  of  this  appeal  the  judgment  recovered  by  the  plaintiff 
Sewell  against  W.  B.  Price  for  $7,728.18,  upon  which  the  exe- 
cution mentioned  in  the  complaint  herein  was  issued,  has  been 
reversed  by  this  court  (Sewell  v.  Christie  and  Price,  163  Cal. 
76,  [124  Pac.  713]),  and  it  is  claimed  that  by  such  reversal 
the  foundation  of  this  action  has  been  destroyed.  But,  in  the 
absence  of  anything  in  the  record  to  show  such  reversal  or  to 
show  that  the  judgment  so  reversed  was  the  one  set  up  in  the 
complaint  in  this  action,  we  cannot  take  notice  of  the  alleged 
fact.  The  appellants  cite  Hollenbach  v.  Schndbel,  101  Cal. 
312,  [40  Am.  St.  Rep.  57,  35  Pac.  872],  and  similar  cases,  as 
establishing  the  doctrine  that  courts  will  take  judicial  notice 
of  their  own  records.  But  the  rule  is  limited  to  proceedings 
in  the  same  case.  It  is  well  settled  that  courts  cannot  in  one 
ease  take  judicial  notice  of  their  records  in  another  and  dif- 
ferent case.  (16  Cyc.  918;  People  v.  De  la  Ouerra,  24  Cal. 
73;  Lake  Merced  W.  Co.  v.  Cowles,  31  Cal.  214;  Ralphs  v. 
Hensler,  97  Cal.  296,  [32  Pac.  243].) 

It  might  seem,  at  first  sight,  that  the  refusal  to  here  consider 
the  reversal  of  the  money  judgment  recovered  by  plaintiff  will 
work  an  irremediable  injury  to  the  appellants.  But  this  is 
not  so.  In  the  first  place,  the  judgment  in  this  case  does  not 
direct  any  seizure  or  sale  of  the  property  involved.  It  de- 
clares that  property  to  be  owned  by  W.  B.  Price  and  thus 
makes  it  possible  to  levy  upon  it  an  execution  directed  against 
the  property  of  W.  B.  Price.  But,  if  the  judgment  against 
Price  has  been  reversed,  no  execution  can  issue  thereunder. 
Furthermore,  if  the  judgment  in  this  action  is  now  afiSrmed, 
notwithstanding  the  present  existence  of  facts  which  make  it 
inequitable  that  the  judgment  should  stand,  and  the  failure 
to  make  those  facts  appear  is  due  to  no  fault  of  the  appel- 
lants, it  is  not  to  be  doubted  that  adequate  relief  might  be 
had  by  an  independent  action  in  equity  to  restrain  the  plain- 
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tiff  from  taking  advantage  of  the  judgment  now  onder  review. 
(23  Cyc.  991.) 
The  judgment  is  affirmed. 

Shaw,  J.|  and  Angellotti,  J.,  concurred. 


[L.  A.  No.  3002.    Department  One.— November  30,  1912.] 

T.  R.  ARCHER,  Respondent,  v.  KATIE  HARVEY  and  L.  A. 

HARVEY,  Appellants. 

Appeal  raou  Judombnt  on  Judoment-boll — EvmENoi  not  REvnwABUi 
— Support  of  Findings. — On  an  appeal  from  the  judgment  on  the 
judgment-roll  alone,  the  evidence  is  not  reviewable,  and  its  suffi- 
eiency  to  support  findings  adverse  to  a  plea  of  th^  statute  of 
limitations  cannot  be  questioned. 

Id. — Statxjte  or  Limitations — Contract  to  Convey  Watsr-bight — 
Performance  of  Future  Legal  Services — Specific  Ferformxnge. 
The  statute  of  limitations  does  not  commence  to  run  against  a  cause 
of  action  to  specifically  enforce,  as  against  the  distributee  of  the 
estate  of  a  deceased  person,  a  written  agreement  of  the  deceased 
to  convey  to  an  attorney  at  law  an  interest  in  a  water-right,  in 
consideration  of  his  services  to  be  performed  in  appealing  a  ease 
involving  such  right  to  the  supreme  court,  until  the  final  judgment 
of  that  court  on  the  appeal,  and,  under  section  837  of  the  Code  of 
Civil  Procedure,  the  cause  of  action  is  not  barred  until  the  ex- 
piration of  four  jears  thereafter. 

Id. — Decree  Distributing  Water-right — ^Effbct  of  oh  Interest  Ao> 
guiRED  BT  contract. — ^A  decree  distributing  such  water-right  to  an 
heir  of  the  decedent  as  a  part  of  her  estate,  did  not  have  the  effect 
to  bar  the  interest  acquired  by  the  attorney  under  such  agreement. 
This  result  follows,  whether  the  agreement  be  construed  to  ereate 
in  favor  of  the  attorney  an  equitable  interest  in  the  water-right  at 
the  time  of  the  decedent's  death,  or  that  no  interest  vested  in  him 
until,  by  performance  after  her  death,  he  became  entitled  to  con- 
veyance. 

Id. — Effect  of  Decree  of  Distribution — ^Adverse  Interests. — ^Under 
section  1666  of  the  Code  of  Civil  Procedure,  a  decree  distributing 
the  estate  of  a  deceased  person  to  the  heirs  is  not  conclusive  against 
one  claiming  as  grantee  from  such  heirs  by  an  instrument  executed 
after  the  death  of  the  ancestor  and  6efore  the  decree,  nor  does  it 
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bind  tliird  parties  who  elaim  aa  interest  adverse  to  that  of  the 
testator  or  intestate. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.    F.  F.  Oster,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
B.  E.  Bledsoe,  for  Appellants. 
T.  B.  Archer,  for  Bespondent. 

SLOSS,  J. — The  defendants  appeal  from  a  judgment  in 
favor  of  plaintiff.  The  appeal  is  taken  on  the  judgment-roll 
alone. 

The  complaint  alleges  that  on  Noyember  21,  1898,  Hannah 
S.  Skinner,  the  predecessor  in  interest  of  the  defendants,  en- 
tered into  a  written  agreement  with  the  plaintiff,  Archer. 
By  the  terms  of  the  writing,  which  is  set  forth  at  length  in 
the  complaint,  Mrs.  Skinner,  in  consideration  of  services  per- 
formed for  her  by  Archer  as  attorney  and  counsel  in  a  cause 
entitled  B.  W.  Cave  et  al.  v.  Qeorge  W.  Tyler  et  al.,  and  of 
further  services  to  be  performed  '*in  appealing  said  cause  to 
the  supreme  court"  and  presenting  it  in  said  court,  and  the 
payment  of  one-half  of  the  costs  and  court  fees  of  such  ap- 
peal, agreed  to  give  to  Archer  one-half  part  of  such  water  and 
water-rights  in  a  certain  cienega,  as  might  be  awarded  to 
Mrs.  Skinner  in  the  aforesaid  cause.  Archer  agreed  to  faith- 
fully perform  the  services  mentioned,  and  to  pay  one-half  of 
the  costs  of  appeal,  in  consideration  of  the  one-half  part  of 
all  said  waters  and  water-rights.  The  complaint  goes  on  to 
allege  the  performance  by  plaintiff  of  all  the  obligations  on 
his  part.  It  is  alleged  that  plaintiff  conducted  the  litigation 
in  the  action  of  Cave  v.  Tyler  through  two  trials  in  the  su- 
perior court,  and  two  appeals  to  the  supreme  court,  the  final 
decision  in  said  cause  having  been  rendered  on  the  fifth  day 
of  August,  1905.  By  that  decision  it  was  finally  determined 
that  the  interest  of  Hannah  S.  Skinner,  in  the  waters  described 
in  the  contract,  was  and  is  "two  inches  of  water,  continuous 
flow,  measured  under  a  four-inch  pressure  of  and  from  the 
waters  of  said  cienega."  There  are  further  allegations  as 
follows :  Pending  said  litigation,  in  January,  1901,  Hannah  S. 
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Skinner  died  intestate,  the  owner  of  said  two  inches  of  water, 
and  leaving  her  surviving  two  heirs  at  law,  the  defendant 
Katie  Harvey,  her  daughter,  and  Robert  Powell,  her  son. 
L.  A.  Harvey,  one  of  the  defendants,  is  the  husband  of  Katie 
Harvey.  The  daughter  became  administratrix  of  her  mother's 
estate.  During  the  administration,  the  defendants  acquired 
the  interest  of  the  son,  Robert  Powell,  in  said  two  inches  of 
water,  and,  upon  distribution  of  the  estate  of  Hannah  S. 
Skinner,  the  entire  estate,  including  said  two  inches  of  water, 
was  distributed  to  the  defendant  Katie  Harvey.  The  defend- 
ants have  ever  since  owned  and  held  said  two  inches  by  such 
title.  The  defendant  Katie  Harvey,  as  administratrix,  was, 
in  1901,  substituted  in  her  mother's  place  in  said  action  of 
Cave  V,  Tyler,  and  thereafter  said  litigation  was  conducted  by 
plaintiff  under  said  contract  for  defendants  at  their  request 
and  with  their  knowledge  and  co-operation.  Each  of  the  de- 
fendants has  at  all  times  had  knowledge  of  the  contract  and 
of  its  performance  on  plaintiff's  part.  It  is  alleged  that  the 
contract  was  and  is  fair  and  just  to  said  Hannah  S.  Skinner 
and  the  defendants,  and  that  the  consideration  to  be  received 
and  actually  received  for  the  transfer  of  the  water-right  was 
and  is  reasonable  and  adequate.  No  part  of  said  water-right 
has  been  conveyed  to  plaintiff,  and  defendants,  notwithstand- 
ing a  demand  by  plaintiff,  refuse  to  convey  it  to  him.  The 
prayer  is  that  defendants  be  required  to  specifically  perform 
the  contract  by  conveying  to  plaintiff  one  inch  of  said  two 
inches  of  water. 

The  answer  denies  many  of  the  foregoing  allegations,  and, 
in  addition,  pleads  that  the  action  is  barred  by  the  provisions 
of  sections  336,  337,  338,  and  339  of  the  Code  of  Civil  Pro- 
cedure. 

On  all  these  issues  the  findings  were  in  favor  of  plaintiff, 
and  a  judgment  was  entered  directing  a  conveyance  as  prayed. 

But  two  points  are  made  by  the  appellants.  First.  It  is 
urged  that  the  court  erred  in  holding  that  the  plaintiff's  claim 
was  not  barred  by  the  statute  of  limitations.  It  is  difficult  to 
see  how  his  contention  can  be  advanced  on  an  appeal  on  the 
judgment-roll,  in  view  of  the  fact  that  there  is  a  finding  that 
the  action  is  not  barred.  On  such  appeal,  the  evidence  is 
not  before  us,  and  its  sufficiency  to  support  the  findings  is,  of 
course,  not  to  be  questioned. 
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But,  apart  from  the  finding  on  the  statute  of  limitations, 
the  other  facts  appearing  would  not  have  justified  a  conelu- 
sion  that  the  action  was  barred.  The  complaint  was  filed  on 
the  twenty-ninth  day  of  July,  1909.  The  decision  of  this 
court,  finally  adjudicating  Mrs.  Skinner's  water-rights,  was 
filed  on  August  5, 1905,  less  than  four  years  theretofore.  The 
action  was  one  for  the  specific  performance  of  a  contract  in 
writing,  executed  in  this  state.  The  plaintiff's  obligation  to 
appeal  the  case  of  Cave  v.  Tyler,  and  present  it  in  the  appel- 
late court,  was  not  fully  performed  until  final  judgment  in 
that  court.  Even  after  the  filing  of  the  opinion  in  August, 
1905,  a  rehearing  might  have  been  granted,  and  plaintiff 
might  have  been  calkl  upon  to  render  further  services.  Until 
complete  performance  on  his  part,  he  was  not  entitled  to  de- 
mand a  conveyance.  (Bartlett  v.  Odd  Fellows'  Sav.  Bank, 
79  Cal.  218,  [12  Am.  St.  Rep.  139,  21  Pac.  743] ;  Thurber  v. 
Meves,  119  Cal.  35,  38,  [50  Pac.  1063,  51  Pac.  536].)  Under 
section  337,  the  only  statutory  provision  of  those  pleaded  by 
defendant  which  has  any  relevancy  to  the  case,  the  plaintiff 
had  four  years  within  which  to  bring  his  action.  This  period, 
as  we  have  seen,  had  not  expired. 

Norton  v.  Bassett,  154  Cal.  411,  [129  Am.  St.  Rep.  162,  97 
Pac.  894],  cited  by  appellants,  has  no  application  to  the  facts 
of  this  case.  That  was  an  action  to  have  a  trust  declared  and 
for  an  accounting.  The  defendants  were  involuntary  trus- 
tees, having  succeeded  to  the  legal  title  upon  the  death  of  a 
voluntary  trustee.  It  was  held  that  the  cause  of  action  ac- 
crued, and  the  statute  began  to  run,  as  soon  as  the  title  de- 
scended to  the  defendants.  The  present  action  was  not,  like 
the  one  in  the  case  cited,  brought  against  the  defendants  as 
**dry,  involuntary  legal  trustees."  It  was  brought  to  compel 
the  specific  enforcement  of  an  agreement  to  convey  real  prop- 
erty. Since  the  defendants  were  not  purchasers  or  encum- 
brancers in  good  faith  and  for  value,  the  obligation  was  en- 
forceable against  them  ''in  like  manner"  as  it  could  have  been 
enforced  against  Mrs.  Skinner,  if  she  had  been  alive  when  the 
cause  of  action  accrued.  (Civ.  Code,  sec.  3395.)  That  the 
action  was  so  regarded  by  defendants  is  shown  by  the  fact 
that  they  pleaded  section  337  of  the  Code  of  Civil  Procedure, 
a  section  properly  applicable  to  a  suit  to  enforce  a  written 
agreement.    But  even  if  the  complaint  could  be  viewed  as  one 
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to  enforce  an  involuntary  trust,  the  appellants,  by  failing  to 
plead  section  343,  the  section  applicable  in  cases  like  Norton 
T.  Bassett,  have  waived  their  right  to  rely  on  this  provision 
of  the  statute.  {Bank  v.  Wickersham,  99  CaL  655,  [34  Pac. 
444].) 

Second.  The  contention  is  made  that  plaintiff  was  bound 
to  present  his  demand  for  adjudication  to  the  court  in  which 
the  administration  of  Hannah  S.  Skinner's  estate  was  pend- 
ing, and  that  he  is  barred  by  the  decree  distributing  the  water- 
right  of  the  decedent  to  the  defendants.  Notwithstanding 
some  uncertainty  in  earlier  rulings,  the  later  decisions  of  this 
court  are  clear  to  the  effect  that  a  decree  of  distribution  has 
no  such  effect.  The  decree  under  section  1666  of  the  Code 
of  Civil  Procedure  ''is  conclusive  as  to  the  rights  of  heirs, 
legatees  or  devisees,  but  it  is  conclusive  against  them  only  as 
heirs,  legatees  or  devisees, — only  so  far  as  they  claim  in  such 
capacities.  ...  It  merely  declares  the  title  which  accrued 
under  the  law  of  descents  or  under  the  provisions  of  the  will." 
{Chever  v.  Ching  Hong  Poy,  82  Cal.  68,  [22  Pac.  1081] ;  Mar- 
tinovick  V.  Marsicano,  137  Cal.  359,  [70  Pac.  459] ;  Cooley  v. 
Miller  &  Lux,  156  Cal.  510,  [105  Pac.  981].)  A  decree  dis- 
tributing to  the  heirs  is  therefore  not  conclusive  against  one 
claiming  as  grantee  from  such  heirs  by  an  instrument  exe- 
cuted after  the  death  of  the  ancestor  and  before  the  decree. 
(Chever  v.  Ching  Hong  Poy,  82  Cal.  68,  [22  Pac.  1081] ; 
Cooley  V.  Miller  &  Lux,  156  Cal,  510,  [105  Pac.  981].)  Nor 
does  it  bind  third  parties  who  claim  an  interest  adverse  to 
that  of  the  testator  or  intestate.  (Theller  v.  Such,  57  Cal. 
447;  Bath  v.  Valdez,  70  Cal.  350,  [11  Pac.  724] ;  Barnard  v. 
Wilson,  74  Cal.  512,  [16  Pac.  307].)  It  is  immaterial,  there- 
fore, whether  we  say  that,  at  Mrs.  Skinner's  death,  the  plain- 
tiff owned  an  equitable  interest  in  the  water-right  (HaweU  v. 
Budd,  91  Cal.  342,  351,  [27  Pac.  747]),  or  that  no  interest 
vested  in  him  until,  by  performance,  he  became  entitled  to 
conveyance.  In  the  first  alternative,  he  claimed  adversely  to 
the  estate;  in  the  second,  his  right  was  acquired  after  the  in- 
testate's death,  against  the  heirs.  In  neither  view  was  his 
claim  affected  by  the  fact  that  the  court,  sitting  in  probate, 
undertook  to  distribute  the  property  to  the  heirs. 

The  judgment  is  affirmed. 

ShaWy  J.i  and  Angellotti,  J.,  concurred. 
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[Sae.  No.  1896.    In  Bank. — ^December  2,  1912.] 

JAMES  J.   STBVINSON    (a   Corporation),   Appellant,   v. 

WILLIAM  H.  JOY,  Respondent. 

YXNDOE  AND  VeNDKS — ^WbITTKN  CONTRACT — ^PROVISION  MAKING  TllCS  OF 

Essence — Cannot  be  Vabued  by  Pabol — Agenct. — ^A  provision  in 
a  written  contract  for  the  sale  of  land  making  time  and  punctuality 
in  the  payments  of  the  installments  of  the  purchase  price  of  the 
essenee  of  the  contract  cannot  be  varied  by  evidence  of  parol  state- 
ments made  antecedent  to  the  execution  of  the  contiact,  where  there 
was  no  extrinsic  ambiguity  to  be  explained,  and  no  illegality  or 
fraud  to  be  'established.  Nor  can  such  provision  be  varied  by  evi- 
dence of  subsequent  statements  of  an  alleged  agent  of  the  vendor, 
where  the  contract  expressly  declared  that  no  agent  had  authority 
to  alter  or  change  its  terms,  and  no  attempt  was  made  to  establish 
any  authorization  or  power  in  the  agent  so  to  do. 

ISK — ^Waives  of  Fobfeitube — Acceptance  of  Pathbntb  Afteb  Matubp 
ITT — ^Notice  of  Intention  to  Enfobgb  Provision  for  Forfeiture. 
Where  time  is  made  of  the  essence  of  the  contract  for  the  payment 
of  rent  or  other  payments  of  money,  and  this  covenant  has  been 
waived  by  the  acceptance  of  the  rent  or  other  moneys  after  they 
are  due,  with  knowledge  of  the  facts,  such  conduct  will  be  re- 
garded as  creating  such  a  temporary  suspension  of  the  right  of 
forfeiture  as  could  only  be  restored  by  giving  a  definite  and  specific 
notice  of  an  intention  to  enforce  it. 

Id. — Covenant  Against  Assignment — Subletting  not  Prohibited. — 
A  covenant  in  a  contract  for  the  sale  of  land  against  assigning  will 
be  strictly  construed  and  wiU  not  be  held  to  prohibit  a  subletting. 

Id. — Building  Erected  bt  Sublessee  not  Affixed  to  Land — Aqbse- 
XENT  FOR  Removal. — ^A  building  erected  by  a  sublessee  of  the  ven- 
dee, on  the  property  agreed  to  be  sold  in  pursuance  of  an  agreement 
between  them  that  it  might  be  removed  at  any  time  the  sublessee 
desired,  which  building  was  not  permanently  affixed  to  the  land,  but 
rested  upon  boards  which  were  not  imbedded  in  the  ground  or  at- 
tached to  any  material  affixed  to  the  land,  and  which  might  be  re- 
moved from  the  land  without  disturbing  it,  did  not  become  a  part 
of  the  realty. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mer- 
ced County.    E.  N.  Rector,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court. 
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Frank  H.  Farrar,  for  Appellant. 

F.  O.  Ostrander,  and  H.  K.  Landram,  for  Respondent. 

HENSHAW,  J.— This  action  was  brought  by  plaintiflF  to 
quiet  its  title  to  a  parcel  of  land  in  the  county  of  Merced  and 
to  enjoin  defendant  from  removing  a  building  which  he  had 
constructed  thereon.  As  to  the  land  in  controversy,  defend- 
ant asserted  an  interest  growing  out  of  the  following  facts 
found  by  the  court:  On  October  1,  1908,  the  plaintiff,  with 
one  Lee  Pearson,  entered  into  a  written  contract,  whereunder 
plaintiff  extended  to  Pearson  the  privilege  of  purchasing  the 
land  for  the  sum  of  $1,195,  upon  the  payment  by  Pearson  to 
plaintiff  of  the  sum  of  two  dollars  per  week  until  the  total 
sum  paid  should  equal  the  sum  of  $1,195.  Pearson  was  given 
the  right  to  use  and  occupy  the  land  during  the  life  of  the 
agreement  and  under  it  Pearson  did  enter  into  possession  of 
the  land.  Time,  and  in  particular  the  time  of  payments,  was 
declared  to  be  material  and  of  the  essence  of  the  contract.  The 
court  found  that  the  provision  making  the  punctual  payments 
of  the  essence  of  the  contract  and  providing  for  a  forfeiture 
thereof  in  case  such  payments  were  not  made  at  or  within 
the  times  limited  was  waived  by  the  plaintiff;  that  plaintiff 
''accepted  from  said  Pearson  various  sums  of  money  at  vari- 
ous times  long  after  the  same  were  due,  which  it  credited  upon 
the  said  purchase  price  of  $1,195;  and  did  inform  the  said 
Pearson  that  said  weekly  payments  would  not  be  insisted  upon, 
and  before  any  forfeiture  of  said  privilege  to  purchase  said 
lands  would  be  declared  by  plaintiff,  that  notice  of  any  delin- 
quency in  said  payments  and  a  demand  for  the  payment  of 
the  same  would  be  made  upon  him  by  the  plaintiff;  that  on 
the  19th  day  of  October,  1909,  and  before  any  notice  of  for- 
feiture of  said  privilege,  or  any  notice  of  delinquency  of  any 
payment  had  been  given  the  said  Pearson,  and  before  any 
demand  for  the  payment  of  any  money  then  due  under  the 
said  agreement  had  been  made  upon  said  Pearson,  the  said 
Pearson  forwarded  the  plaintiff  all  the  moneys  due  from  him 
to  plaintiff  at  said  time  under  said  agreement,  but  plaintiff 
refused  to  accept  the  same  or  any  part  thereof.  Plaintiff  has 
never  given  said  Pearson  any  notice  of  his  delinquency  of 
any  of  said  payments  and  has  never  made  any  demand  upon 
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said  Pearson  for  any  payment  or  pa3rments  due  under  said 
agreement.  Plaintiff  has  never  given  said  Pearson  any  notice 
that  it  would  insist  upon  the  provisions  of  said  agreement  as 
to  time  being  of  tiie  essence  of  said  agreement  for  said  weekly 
payments/'  Further,  the  findings  show  that  the  defendant 
leased  this  land  from  Pearson  at  a  monthly  rental  sum  of 
$4.50,  and  that  defendant  was  in  possession  of  the  leased  land 
under  the  terms  of  his  lease ;  that  he  erected  upon  the  leased 
land  a  building  of  the  value  of  about  five  hundred  dollars, 
that  this  building  is  not  permanently  affixed  to  the  land,  but 
rests  upon  boards  which  are  not  imbedded  in  the  ground  or 
attached  to  any  material  which  is  affixed  to  the  land ;  that  this 
building  may  be  removed  from  the  land  without  disturbing 
it;  that  at  the  time  of  the  erection  of  the  building  it  was 
agreed  and  understood  by  and  between  Pearson  and  the  de- 
fendant that  defendant  should  have  the  privilege  of  remov- 
ing the  building  at  any  time  he  so  desired. 

The  precise  terms  of  the  contract  touching  the  matters  here- 
inafter to  be  considered  are  as  follows : 

''Time  and  punctuality  are  hereby  made  material  to  and 
of  the  essence  of  this  option.  Upon  termination  of  the  option 
herein  except  by  purchase,  if  possession  has  been  taken  by  first 
party,  second  party  shall  have  the  right  to  immediately  or 
at  any  time  thereafter  enter  upon  said  land  and  premises  and 
retake  possession  thereof,  together  with  improvements  and  ap- 
purtenances thereunto  belonging,  and  said  party  covenants 
and  agrees  that  he  will  then  surrender  unto  said  second  party 
upon  demand  said  lots,  improvements  and  appurtenances  with- 
out delay  or  hindrance.  No  waiver  of  times  of  payments  for 
continuance  of  option  shall  be  valid  in  favor  of  the  first  party 
unless  reduced  to  writing  and  subscribed  by  the  second  party 
thereto.  No  assignment  of  this  option  shall  be  valid  unless 
the  same  be  made  with  the  written  consent  of  the  second 
party.  It  is  further  understood  and  agreed  that  no  agent  of 
either  party  to  th^  option  has  authority  to  alter  or  to  change 
the  terms  of  this  option  or  to  bind  either  party  hereto  by  any 
statement,  except  those  herein  contained. ' ' 

The  court  under  the  findings,  which  have  been  sufficiently 
indicated,  gave  judgment  for  defendant,  sustaining  him  in 
his  possession  and  refusing  an  injunction  against  him.  From 
this  portion  of  the  judgment  plaintiff  appeals. 
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It  is  first  urged  that  the  court  erroneously  admitted  evi- 
dence upon  which  it  based  its  finding  that  plaintiff  "did  in- 
form the  said  Pearson  that  said  weekly  payments  would  not 
be  insisted  upon,  and  before  any  forfeiture  of  said  privilege 
to  purchase  said  lands  would  be  declared  by  plaintiff,  that 
notice  of  any  delinquency  in  said  payments  and  a  demand  for 
the  payment  of  the  same  would  be  made  upon  him  by  plain- 
tiff." The  evidence  here  referred  to  is  the  evidence  of  Pear- 
son, the  party  to  the  option  contract  made  with  plaintiff. 
Pearson  was  allowed  to  testify  that  Whistler,  plaintiff's  agent, 
prior  to  the  execution  of  the  contract  told  him  that  "as  long 
as  a  man  was  trying  to  do  right  making  his  payments,  every- 
thing would  be  all  right  whether  or  not  I  had  kept  up  on  my 
land,"  and  that  subsequently,  after  the  execution  of  the  con- 
tract and  when  Pearson  was  in  default  in  his  payments  that 
he,  Pearson,  said  to  Whistler  "in  an  off-hand  way,  not  think- 
ing but  what  it  was  all  right,  I  said  'I  suppose  if  I  get  behind, 
would  they  be  apt  to  take  the  land  from  meV  and  he  said, 
'Don't  you  worry  about  that,'  He  said  *It  will  be  credited 
up  to  you.  There  will  be  a  statement  if  you  get  behind  two 
weeks.'  He  said  'There  will  be  a  statement  sent  to  you  show- 
ing you  have  paid  so  much  and  so  much  in  arrears.'  "  This 
evidence  was  clearly  inadmissible.  As  to  the  first  purported 
statement  of  Whistler  made  antecedent  to  the  execution  of 
the  contract,  it  was  a  bald  attempt  to  vary  by  parol  the  terms 
of  a  subsequently  executed  written  contract.  None  of  the  cir- 
cumstances under  which  such  evidence  is  permissible  are  here 
present.  Even  going  to  the  unwarranted  extent  of  saying 
that  this  testimony  amounted  to  "evidence  of  the  circum- 
stances under  which  the  agreement  was  made,"  still  the  occa- 
sion was  not  shown  which  makes  evidence  of  such  circum- 
stances permissible.  There  was  no  extrinsic  ambiguity  to  be 
explained;  there  was  no  illegality  or  fraud  to  be  established. 
(Code  Civ.  Proc,  sec.  1856.)  The  testimony  of  Whistler's 
declaration  subsequent  to  the  execution  of  the  contract  was 
equally  inadmissible.  Here  again  was  a  plain  effort  not  only 
to  vary  the  terms  of  a  written  contract,  but  to  vary  the  terms 
of  a  written  contract  which  declares  the  agreement  to  be  that 
no  agent  has  authority  to  alter  or  change  its  terms,  by  show- 
ing that  an  agent  of  the  plaintiff  did  undertake  to  do  this  pre- 
cise thing,  moreover,  to  show  this  without  any  attempt  to 
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establish  any  authorization  or  power  in  the  agent  so  to  do. 
If,  therefore,  the  judgment  which  the  court  rendered  depended 
ui>on  the  findings  based  upon  this  evidence,  a  reversal  would 
be  necessary.  But  the  finding  above  quoted,  to  the  effect  that 
plaintiflf  informed  Pearson  that  the  weekly  payments  would 
not  be  insisted  upon,  may  be  entirely  discarded  and  the  judg- 
ment still  be  supported  by  the  finding  of  ultimate  fact, — 
namely,  that  plaintiff  waived  the  agreement  making  time  of 
the  essence  of  the  contract. 

To  a  consideration  of  the  evidence  and  of  the  law  touching 
this  finding  we  are  thus  brouglit.  It  is  shown  without  dispute 
that  the  contract  between  plaintiff  and  Pearson  was  entered 
into  on  October  1,  1908;  that  thereafter  he  made  numerous 
payments  which  were  received  by  plaintiff  and  credited  to  him 
under  his  option  contract ;  that  no  one  of  these  payments  was 
made  within  the  time  limited  by  the  contract ;  that  they  were 
made  at  irregular  intervals  from  October  1,  1908,  until  Au- 
gust 21, 1909 ;  that  thus  in  October,  1909,  he  was  twelve  weeks 
overdue  in  his  payments ;  that  he  had  received  no  notice  from 
plaintiff  demanding  the  payments  and  no  notice  that  plain- 
tiff had  or  would  exact  the  forfeiture  because  of  nonpayment. 
T^en,  in  October,  he  sent  to  plaintiff  the  full  amount  of  the 
moneys  due,  he  received  a  letter  from  plaintiff  in  response 
returning  the  twenty-five  dollars  which  he  had  sent,  the  letter 
stating  that  it  was  returned  ''for  the  reason  that  your  option 
to  purchase  the  west  half  of  lot  18,  section  14,  of  the  Stevin- 
son Colony  has  been  canceled  by  us  on  account  of  your  failure 
to  make  your  payments  when  due,  in  accordance  with  the  con- 
ditions expressed  in  the  option  formerly  held  by  you." 

Thus,  then,  is  presented  the  question  of  the  correlative  rights 
of  the  parties  under  the  facts  shown.  Appellant  insists  that 
by  its  conduct  in  accepting  the  delinquent  payments  it  did 
no  more  than  to  waive  its  right  to  declare  a  forfeiture  on  ac- 
count of  such  delinquencies,  but  that  its  right  to  declare  and 
enforce  a  forfeiture  as  to  any  other  delinquencies  and  to  en- 
force this  forfeiture  without  previous  notice  to  the  defendant 
cannot  be  questioned.  The  cases,  however,  which  it  cites 
in  support  of  this  position  fall  far  short  of  sustaining  it. 
McOlynn  v.  Moore,  25  Cal.  384,  was  an  effort  to  enforce  the 
forfeiture  of  a  lease  for  a  failure  to  build  a  warehouse  within 
the  time  covenanted  by  the  lease.    It  appeared  that  after  the 
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failure  to  build  the  warehouse  the  landlord  accepted  rent. 
This  court  declared  that  this  acceptance  of-  rent,  with  fall 
knowledge  of  the  facts  constituting  a  breach  of  the  coyenant 
was  a  waiver  of  the  forfeiture,  unless  the  covenant  to  build 
was  a  continuing  covenant.  It  determined  upon  the  language 
of  the  lease  that  it  was  not  a  continuing  covenant,  and  the 
tenant  was  therefore  right  in  insisting  upon  a  waiver. 
Clearly  this  case  has  no  bearing  upon  the  question.  In  Jones 
V.  Durrer,  96  Cal.  95,  [30  Pac.  1027],  no  question  of  notice 
to  the  tenant  was  involved.  The  tenant  persistently  refused 
to  comply  with  continuing  covenants  of  the  lease,  and  the 
holding  of  this  court  is  merely  to  the  effect  that  waivers  of 
former  breaches  do  not  preclude  the  lessor  from  maintaining 
an  action  for  subsequent  breaches  continuous  in  their  nature. 
It  is  equally  plain  that  this  case  is  not  in  point.  The  right 
of  plaintiff  to  maintain  an  action  of  forfeiture  for  breach  of 
the  covenant  is  not  here  in  question.  The  real  question  is 
whether  or  not  the  tenant  is  entitled  to  notice  before  the  for- 
feiture is  exacted,  and  if  so,  to  what  kind  of  notice.  Thomp- 
son V.  Oomer,  104  Cal.  168,  [43  Am.  St.  Rep.  81,  37  Pac.  900], 
which  appellant  declares  to  be  precisely  in  point  and  conclu- 
sive upon  the  matter,  was  an  action  upon  a  promissory  note 
which  provided  for  the  payment  of  a  monthly  interest  at  eight 
per  cent  per  annum,  but  further,  that  if  the  principal  or  in- 
terest be  not  paid  as  it  becomes  due,  it  shall  thereafter  bear 
interest  at  the  rate  of  one  per  cent  per  month.  The  payee, 
after  the  principal  had  become  due,  had  paid  interest  for  a 
certain  time  at  the  rate  of  eight  per  cent  per  annum,  and  this 
interest  had  been  accepted.  Thereafter,  upon  a  later  offer  by 
the  payee  to  pay  another  month's  interest  at  the  rate  of  eight 
per  cent,  the  holder  of  the  note  refused  to  receive  it  and  de- 
manded interest  at  one  per  cent  per  month.  The  payee  then 
tendered  to  plaintiff  the  whole  amount  of  the  principal  due 
and  the  amount  of  interest  at  eight  per  cent  per  annum.  This 
the  plaintiff  refused  to  accept.  The  court  held  that  as  to 
those  months  in  which  plaintiff  had  accepted  interest  at  the 
rate  of  eight  per  cent  per  annum,  there  was  a  waiver  of  the 
right  to  demand  one  per  cent  a  month ;  that  the  acceptance 
amounted  to  an  executed  oral  agreement  at  variance  with  the 
terms  of  the  written  contract  only  for  the  months  for  which 
it  was  accepted.    But,  says  this  court,  plaintiff  ''is  entitled. 
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howeyer,  to  interest  at  one  per  cent  per  month  from  the  time 
she  first  demanded  it."  There  is  no  parallelism  between 
Thompson  v.  Oorner  and  the  ease  at  bar.  But  applying  its 
reasoning,  it  would  be  unquestioned  that  plaintiff  would  be 
entitled  to  exact  prompt  payments  and  to  enforce  the  for- 
feiture from  and  after  the  time  it  made  demand  on  Pearson, 
a  demand,  however,  which  it  never  made.  These  are  all  the 
cases  cited  and  relied  upon  by  appellant,  and  it  must  be  ap- 
parent that  no  one  of  them  touches  the  question  under  con- 
sideration. The  true  rule  is  firmly  established  and  recognized 
by  all  the  authorities.  Where  time  is  made  of  the  essence  of 
the  contract  for  the  payment  of  rent  or  other  payments  of 
money,  and  this  covenant  has  been  waived  by  the  acceptance 
of  the  rent  or  other  moneys  after  they  are  due,  and  with 
knowledge  of  the  facts,  such  conduct  will  be  regarded  as  creat- 
ing "such  a  temporary  suspension  of  the  right  of  forfeiture 
as  eould  only  be  restored  by  giving  a  definite  and  specific 
notice  of  an  intention  to  enforce  it."  Such  is  the  language  of 
Monson  v.  Bragdon,  159  111.  66,  [42  N.  B.  383],  quoted  with 
approval  by  this  court  after  an  extensive  review  of  the  au- 
thorities in  Boone  v.  Templeman,  158  Cal.  290,  [139  Am.  St. 
Rep.  126, 110  Pac.  947] .  So  in  Standard  Brewing  Co,  v.  An- 
derson,  121  La.  935,  [15  Ann.  Cas.  251,  46  South.  926],  the  su- 
preme court  of  Louisiana  declares  that  wher^  month  after 
month  the  lessor  has  been  receiving  payment  of  the  rent  a 
few  days  later,  without  objection,  if  he  desires  in  the  future 
to  hold  the  lessee  strictly  to  payment  on  the  day  the  rent  falls 
due,  he  must  give  him  notice  to  that  effect ;  otherwise,  the  les- 
see will  not  be  in  legal  default  from  delaying  the  usual  time. 
In  Bamett  v.  Sussman,  116  App.  Div.  859,  [102  N.  Y.  Supp. 
287]  y  the  same  principle  is  declared  in  a  case  where  realty 
was  sold  under  a  contract  providing  for  payments  in  monthly 
installments  at  regular  stated  periods,  and  that  on  default  in 
any  payment  the  vendor  might  thirty  days  thereafter  elect 
without  notice,  that  all  payments  become  forfeited  to  her  as 
liquidated  damages.  It  was  held  that  the  acceptance  by  the 
vendor  from  the  beginning  of  payments  not  made  according 
to  the  contract  but  irregularly  as  to  time  and  amount,  the  pur- 
chaser being  at  all  times  in  arrears,  was  a  waiver  of  the  for- 
feiture clause,  which  could  not  be  revived,  except  on  notice  to 
the  purchasers  that  if  they  did  not  pay  the  balance  due  v^ithin 
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a  reasonable  time  specified,  the  forfeiture  would  then  be  exer- 
cised. It  follows  herefrom  that  the  eoort's  finding  that  plain- 
tiff had  waived  its  forfeiture  clause  and  that  the  result  was 
that  it  could  not  be  restored  without  notice  to  Pearson  and  an 
opportunity  to  him  to  make  good  the  delinquent  payments 
cannot  be  controverted. 

Appellant's  argument  upon  the  second  count, — ^namely,  its 
right  to  an  injunction  to  stay  the  threatened  removal  of  the 
building  is  based  almost  wholly  upon  its  previous  contention 
that  Pearson  had  forfeited  his  option  and  that  defendant  Joy 
therefore  was  a  mere  trespasser  upon  the  property.  Its  fur- 
ther argument  that  the  clause  in  the  option  declaring  that  an 
assignment  of  it  should  be  invalid  unless  made  with  the.  writ- 
ten consent  of  the  plaintiff  is  without  efficacy  in  this  consid- 
eration. The  distinction  between  an  assignment  and  a  sublet- 
ting is  important  and  well  recognized.  A  covenant  against 
assigning  will  be  strictly  construed  and  will  not  be  held  to 
embrace  the  subletting.  (18  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  pp.  659,  680.)  There  was,  therefore,  nothing  in  Pear- 
son's contract  with  plaintiff  which  forbade  his  subletting  to 
Joy.  And,  finally,  it  may  be  said  under  the  finding  of  the 
court,  which  is  not  attacked,  the  building  erected  by  defendant 
was  not  attached  to  and  did  not  become  a  part  of  the  realty. 
(Collins  V.  Bdrtleit,  44  Cal.  371;  Pennyhecker  v.  McDorigal, 
48  Cal.  160.)  As  personal  property  plaintiff  had  no  right 
whatsoever  to  defendant's  structure. 

The  judgment  appealed  from  is  therefore  affirmed. 

Angellottiy  J.,  Sloss,  J.,  and  Melvin,  J.,  concurred. 
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[8.  F.  TTo.  5688.    In  Ba]tk.~I>eeeinber  2,  1912.] 

HENRY  POX,  CHRYSTAL  FOX,  and  ELIZABETH  FOX, 
a  Minor,  by  HENRY  FOX,  Guardian  of  the  Estate  of 
said  Minor,  Appellants,  v.  L.  J.  HALL,  CLARENCE  C. 
HALL,  and  ROSA  E.  PATCHETT,  Respondents. 

Agoountznq — ^Breach  or  Covenant  to  Pat  Mortgags  Debt  rom  Net 
Income  or  Banch — ^Pleading — Prater  roR  General  BELisr — 
£vn>ENCE  or  Gross  Inoome — Erroneous  Nonsuit. — In  an  action 
to  recover  for  the  breach  of  a  covenant  in  an  agreement  between 
parties  who  occupied  confidential  relations,  by  the  terms  of  which 
the  defendant  promised  to  pay  the  net  inoome  from  a  ranch  in 
which  the  plaintiffs  had  an  interest  to  the  reduction  of  a  mort- 
gaged indebtedness  thereon,  where  the  eompbtint  prayed  for 
judgment  in  a  specified  sum  alleged  to  be  the  amount  of  the  net 
income,  and  also  for  general  relief,  it  was  error  to  grant  a  nonsuit 
merely  because  the  evidence  offered  by  the  plaintiffs  showed  the 
receipt  of  gross  income  without  showing  the  net  income  realized. 
Such  evidence,  under  the  prayer  for  general  relief,  entitled  the 
plaintiffs  to  an  accounting  of  the  receipts  and  disbursements  of 
the  ranch,  and  an  interlocutory  judgment  directing  such  account- 
ing would  have  been  proper.  The  accounting  might  have  been 
ordered  through  a  reference,  or  the  court  might,  with  or  without  a 
preliminary  interlocutory  order,  have  proceeded  to  take  and  state  the 
account  itself,  rendering  such  final  judgment  thereon  as  might  ap- 
pear to  be  proper. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Bo- 
noma  County.    Emmet  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  W.  Oates,  for  Appellants. 

J.  T.  Coflman,  and  A.  B.  Ware,  for  Respondents. 

THE  COURT.— From  the  judgment  which  followed  the 
granting  of  defendants'  motion  for  a  nonsuit,  plaintiffs  ap- 
peal. 

The  averments  of  plaintiffs'  complaint  essential  to  this 
consideration  are  the  following:  Lola  Fox  (wife  of  plaintiff, 
JSenry  Fox),  her  brother,  Clarence  C.  Hall,  and  her  sister, 
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Rosa  E.  Patchett,  defendants  herein,  were  the  owners  in  fee 
as  tenants  in  common,  each  seised  of  an  undivided  one-third 
of  a  certain  ranch  in  Sonoma  County.  The  ranch  was  en- 
cumbered by  a  mortgage  securing  an  indebtedness  of  some 
twenty-nine  thousand  dollars,  due  the  William  Hill  Company, 
a  corporation.  Lola  Fox  died  in  1905,  and  her  husband, 
Henry  Fox,  became  administrator  of  her  estate,  which  in  due 
course  was  distributed  in  equal  shares  to  the  heirs  of.  Lola 
Fox, — ^namely,  her  husband  and  her  children,  Chrystal  Fox 
and  Elizabeth  Fox.  In  February,  1905,  and  before  admin- 
istration upon  the  estate  of  Lola  Fox,  but  after  her  death, 
Henry  Fox  and  Chrystal  Fox  entered  into  a  written  agree- 
ment with  L.  J.  Hall,  the  father  of  Lola  and  of  Clarence  C. 
Hall  and  Mrs.  Patchett.  This  agreement  provided  that  the 
imdivided  interest  of  Lola  Fox,  deceased,  in  the  ranch  above 
mentioned  (which  interest  by  her  death  had  descended  to 
Henry  Fox,  Chrystal  Fox,  and  Elizabeth  Fox)  should  "re- 
main in  the  custody  and  conti:ol  of  said  L.  J.  Hall,  and  to  his 
use,  during  his  natural  life,  provided  and  so  long  as  said 
Clarence  C.  Hall  and  Rosa  E.  Hall  (now  Patchett)  take  no 
steps  to  divide  or  partition  the  said  lands.  But  during  the 
time  the  same  shall  so  remain  in  the  custody  and  control  of 
said  L.  J.  Hall  he  is  to  pay  all  taxes  on  the  same  and  shall 
pay  upon  the  mortgage  debt  now  subsisting  against  the  same 
the  net  income  from  the  same  until  said  mortgage  debt  is 
paid  off."  The  complaint  then  alleges  the  receipt  of  large 
sums  of  money  annually  by  L.  J.  Hall  as  the  net  income  of 
the  ranch,  his  failure  to  devote  any  portion  of  this  net  income 
to  the  payment  of  the  mortgage  debt,  t^e  foreclosure  of  the 
mortgage  and  the  compulsory  payment  by  the  administrator 
of  the  estate  of  Lola  Fox  of  $11,314.70,  the  one-third  part 
of  the  mortgage  debt  at  the  time  of  foreclosure.  Specifically 
it  is  averred  that  in  the  year  1905  the  net  income  of  the  said 
one-third  interest  in  said  lands  so  received  by  L.  J.  Hall  was 
five  thousand  dollars,  in  the  year  1906,  five  thousand  dol- 
lars, and  in  the  year  1907,  six  thousand  five  hundred  dollars, 
and  it  is  further  averred  that  no  part  of  this  income  had  ever 
been  paid  over  to  plaintiffs  or  for  their  use. 

It  is  further  charged  that  the  defendants  Clarence  Hall  and 
Rosa  Patchett  knew  of  the  agreement ;  knew  of  their  father's 
intent,  alleged  in  the  complaint  to  have  existed  when  he  made 
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the  agreement,  not  to  perform  his  covenant  to  pay  the  net 
income  upon  the  mortgage  debt,  and  that  they  joined  with  and 
assisted  their  father  to  dispose  of  all  the  net  income  by  ex- 
pending it  for  improvements  upon  lands  belonging  to  Clar- 
ence and  Rosa,  and  that  defendants  Clarence  and  Rosa  be- 
eame  purchasers  at  the  foreclosure  sale.  It  is  also  alleged 
that  L.  J.  Hall  is  insolvent.  For  relief  plaintiffs  demanded 
a  judgment  against  L.  J.  Hall  for  the  sum  of  $11,314.70  with 
interest,  and  a  lien  upon  the  ranch  property  now  owned  by 
Clarence  and  Rosa  for  whatever  part  of  this  $11,314.70  L.  J. 
Hall  had  expended  for  improvements  upon  it.  A  like  lien 
is  sought  upon  other  real  estate  owned  by  Clarence  and  Rosa 
for  such  portion  of  the  net  income  as  might  have  been  by 
Hall  expended  upon  these  lands.  There  was  also  a  prayer 
for  general  relief.  The  complaint  was  unverified.  L.  J.  Hall 
made  answer  by  general  denial ;  Clarence  and  Rosa  answered 
separately  by  general  denial,  and  further  pleaded  a  specific 
defense  not  necessary  to  set  forth. 

The  evidence  was  clearly  insufScient  to  have  supported  any 
judgment  against  Clarence  Hall  or  Rosa  Patchett,  and  so  far 
as  these  defendants  are  concerned,  the  motion  for  nonsuit  was 
properly  granted.  They  were  not  parties  to  the  contract 
upon  which  the  claim  of  plaintiffs  is  founded.  The  theory 
of  the  complaint  apparently  was  that  the  lands  of  Clarence 
and  Rosa  should  be  held  for  the  amount  of  net  income  ex- 
pended thereon  by  L.  J.  Hall,  because  L.  J.  Hall  had,  with 
their  knowledge,  made  his  agreement  without  intending  to 
perform  it,  and  because  he  was  insolvent  and  therefore  un- 
able to  compensate  plaintiffs  by  a  payment  to  them  of  an 
amount  equal  to  the  net  income  which  he  had  failed  to  apply 
to  the  satisfaction  of  the  mortgage  debt.  We  need  not  inquire 
whether  this  theory  is  well  founded  in  law,  since  there  was 
no  attempt  to  introduce  evidence  in  support  of  the  supposed 
facts  on  which  it  rests.  The  record  contains  no  testimony 
tending  to  show  that  L.  J.  Hall,  when  he  made  his  agreement, 
intended  to  violate  it,  or,  by  necessary  consequence,  that  his 
codef endants  knew  of  such  intent.  Nor  is  there  any  evidence 
to  sustain  the  allegation  of  insolvency. 

With  respect  to  the  defendant  L.  J.  Hall,  the  case  presents 
a  different  aspect.    The  plaintiffs  introduced  evidence  tend- 
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ing  to  show  the  making  of  the  contract  as  alleged,  the  occu- 
pancy of  the  ranch  by  L.  J.  Hall,  the  receipt  of  large  sums 
of  money  derived  from  the  sale  of  products  of  the  ranch, 
the  failure  on  the  part  of  L.  J.  Hall  to  pay  any  part  of  the 
mortgage  debt,  and  the  satisfaction  by  the  estate  of  Lola  Fox 
of  one-third  of  the  mortgage,  amounting  to  $11,314.70. 

There  was,  however,  no  proof  of  the  expenses  incurred  in 
operating  the  ranch;  in  other  words,  the  plaintiffs  made  a 
showing  of  gross  income,  but  none  of  net  income  realized. 
They  failed,  therefore,  in  establishing  their  allegation  that 
L.  J.  Hall  had  received  sufficient  net  income  to  have  paid 
off  the  mortgage,  or  any  part  of  it,  and  were  not,  as  the  proof 
stood  when  they  rested,  in  a  position  to  demand  judgment 
against  L.  J.  Hall  for  any  specific  sum.  But  the  fact  that 
they  were  not  entitled  to  all  the  relief  which  they  had  asked 
did  not  justify  a  nonsuit.  The  complaint  closed  with  a  prayer 
for  general  relief.  It  is  the  right,  indeed  the  duty,  of  the 
court  to  grant  any  relief  consistent  with  the  case  made 
by  the  complaint  and  embraced  within  the  issues.  (Code  Civ. 
Proc,  sec  580 ;  Hurlbutt  v.  N.  W.  SpauLding  Saw  Co.,  93  Cal. 
55,  [28  Pac.  795] ;  ZeUerbach  v.  AUenherg,  99  Cal.  57,  [33 
Pac.  786].)  The  contract  between  the  plaintiffs  and  L.  J. 
Hall,  followed  by  his  possession  of  their  property  and  the 
management  thereof  entitled  them  to  an  accounting  from 
him  of  such  management,  and  of  the  receipts  and  disburse- 
ments, to  the  end  that  they  might  then  demand  the  payment 
of  any  net  income  which  should  have  been  applied  to  the  re- 
duction of  the  mortgage  debt.  The  facts  alleged  and  proved 
showed  the  existence  of  a  fiduciary  relation  sufficient  to  in- 
voke the  jurisdiction  of  a  court  of  equity  to  compel  an  ac- 
counting, which,  as  the  evidence  shows,  had  been  demanded 
of  the  defendant  L.  J.  Hall.  (1  Cyc.  427 ;  W coster  v.  NeviUs, 
73  Cal.  58,  [14  Pac.  390] ;  Green  v.  Brooks,  81  Cal.  328,  [22 
Pac.  849] ;  8an  Pedro  Lumber  Co.  v.  Reynolds,  111  CaL  588, 
[44  Pac.  309] ;  Coward  v.  Clanton,  122  Cal.  451,  [55  Pac. 
147].)  Upon  such  accounting,  the  burden  would  probably 
be  upon  the  said  defendant  to  establish  any  expenditures 
or  credits  upon  which  he  might  rely  as  offsets  to  the  gross 
income  shown  to  have  been  received  by  him.  (1  Cyc.  448; 
Marvin  v.  Brooks^  94  N.  Y.  71;  Thatcher  v.  Hayes,  54  Mich. 
184,  [19  N.  W.  946] .)     But  be  that  as  it  may,  the  plaintifb 
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were  entitled  to  an  accounting,  and  if  the  case  had  been  sub- 
mitted without  further  evidence,  an  interlocutory  judgment 
directing  such  accounting  would  have  been  proper.  (1  Ency. 
of  Plead,  and  Prac,  p.  102;  1  Cyc.  447;  see  Duff  v.  Duff,  71. 
Cal.  513,  [12  Pac.  570].)  The  accounting  might  have  been  or- 
dered through  a  reference,  or  the  court  might,  with  or  without 
a  preliminary  interlocutory  order,  have  proceeded  to  take 
and  state  the  account  itself  (Emery  v.  Mason,  75  Cal.  222, 
[16  Pac.  894]),  rendering  such  final  judgment  thereon  as 
might  appear  to  be  proper. 

The  judgment  in  favor  of  the  defendants  Clarence  C.  Hall 
and  Bosa  E.  Patchett  is  afSrmed. 

The  judgment  in  favor  of  the  defendant  L.  J.  HaU  is  re- 
irersed. 

Beatty,  C.  J.y  does  not  participate  in  the  foregoing  decision. 


[8.  F.  No.  6866.    Department  Two. — ^Deeember  8,  1912.] 

H.  O.  SMITH,  Eespondent,  v.  J.  B.  WOODS  et  al..  Appellants. 

PiOMiBSosT  NoT»— Bona  Fnn  Pubohaseb — ^Evdencs — ^Testimony  in 
tBJcm,  AcnoN  roB  Cancellation — Judgkent  UpH0iJ>iNa  Bona 
Fids  Pubchase. — In  an  action  upon  promissory  notes  by  one 
elaiming  as  a  bona  fide  assignee  for  a  valuable  consideration 
before  maturity,  in  which  the  defense  was  that  the  notes  had  been 
obtained  by  fraud  to  which  the  plaintiff  was  a  party  and  of  which 
lie  was  charged  with  knowledge,  the  reporter's  record  of  the  entire 
testimony  given  on  the  trial  of  a  prior  action  instituted  by  the 
makers  of  the  notes  to  eancel  them  on  account  of  the  fraud,  is 
inadmissible  in  support  of  such  defense,  where  a  judgment  had 
been  entered  in  the  prior  action  to  the  effect  that  the  assignee 
had  acquired  the  notes  for  a  valuable  consideration,  before  ma- 
turity as  a  purchaser  in  good  fttith. 

Ib. — ^PosssssoE  HAT  MAINTAIN  ACTION  ON  NoTB. — In  the  absence  of 
bad  faith,  an  action  upon  a  note  cannot  be  defended  upon  the 
ground  that  the  title  is  not  in  the  plaintiff,  if  the  plaintiff  has 
possession  and  the  defendant  would  be  protected  by  the  payment 
«f  any  judgment  on  the  note. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County  and  from  an  order  refusing  a  new  trial.  H.  Z.  Aus- 
tin, Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  Hawson,  and  E.  A.  Williams,  for  Appellants. 

Frank  H.  Short,  and  F.  B.  Cook;  for  Respondent. 

MELVIN,  J. — ^Defendants  appeal  from  a  judgment  against 
them  and  from  an  order  denying  their  motion  for  a  new  trial. 
The  action  was  upon  three  promissory  notes  each  for  the  princi- 
pal sum  of  one  thousand  two  hundred  dollars.  Plaintiff  herein 
sued  as  an  assignee  of  the  notes  for  a  valuable  consideration 
before  maturity  and  as  one  who  received  them  in  good  faith. 
The  defense  alleged  was  that  the  notes  had  been  obtained  by  J. 
B.  McCrairie,  the  payee  thereof,  by  false  and  fraudulent 
representations  in  a  transaction  involving  the  sale  of  a  cer- 
tain stallion;  that  plaintiff  had  been  a  party  to  the  fraud 
and  that  he  had  taken  the  instruments  in  question  with  full 
knowledge  of  their  fraudulent  taint. 

Defendants  rely  upon  two  assignments  of  error  in  asking  for 
a  reversal  of  the  judgment  against  them.  These  are  (1)  that 
the  court  erred  in  excluding  certain  evidence  offered  to  prove 
the  alleged  fraud  which  induced  the  making  of  the  notes; 
and  (2)  that  one  of  the  notes  was  improperly  admitted  in 
evidence  because,  as  appellants  contend,  the  real  owner  was 
not  a  party  to  this  suit.  There  had  been  another  action  en- 
titled Woods  et  al.  v.  McCrairie,  in-  which  the  plaintiffs  were 
the  persons  who  appear  as  defendants  here.  That  was  a  suit 
to  cancel  the  notes  here  involved.  The  complaint  therein 
contained  the  identical  allegations  of  fraud  which  were  set 
forth  in  the  answer  in  this  case.  At  the  trial  of  this  case 
counsel  for  defendants  offered  the  reporter's  record  of  the 
testimony  received  in  the  trial  of  the  former  case.  Plaintiff's 
counsel  made  no  objection  to  the  form  of  the  offered  testi- 
mony, but  opposed  its  admission  upon  the  ground  that  the 
defense  sought  to  be  established  thereby  had  been  passed  upon 
by  the  court  in  the  former  action  and  adjudicated  adversely 
to  the  contention  of  these  defendants,  a  judgment  having  been 
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entered  in  the  earlier  action  to  the  effect  that  this  plaintiff 
had  acquired  the  notes  for  a  valuable  consideration,  before 
maturity  as  a  purchaser  in  good  faith.  This  objection  was 
properly  sustained  by  the  court.  Much  of  appellant's  brief 
is  devoted  to  a  discussion  of  the  alleged  errors  committed  in 
Woods  et  al.  v.  McCrairie.  If  there  were  material  errors  in 
that  trial  they  would  have  been  available  upon  the  appeal  of 
that  cause,  but  they  have  no  place  here  where  all  of  the  evi- 
dence taken  in  that  case  was  offered  in  bulk  as  there  received. 
No  matter  what  the  condition  of  the  record  in  Woods  et  al.  v. 
McCrairie  may  have  been,  the  ultimate  fact  remained  that 
upon  the  evidence  adduced  in  the  trial  of  that  cause,  the  court, 
acting  within  its  proper  jurisdiction  had  entered  a  judgment 
against  the  plaintiffs  therein  and  that  was  a  subsisting  judg- 
ment at  the  time  of  the  trial  of  this  cause. 

There  is  nothing  in  the  other  point  made  by  appellants  that 
plaintiff  H.  0.  Smith  is  not  the  real  party  in  interest  in  the 
action  upon  one  of  the  notes.  This  is  based  entirely  upon 
the  fact  that  the  note  in  question  bore  an  indorsement  of  an 
order  to  pay  the  sum  mentioned  therein  to  John  W.  and 
Edgar  W.  Loyd.  This  is  signed  by  the  plaintiff,  but  he 
swore  that  the  note  was  his  property  acquired  September  20, 
1909 ;  that  it  had  never  been  out  of  his  possession ;  that  while 
the  purported  assignment  had  been  written  by  him  the  note 
had  never  been  delivered  to  the  Loyds.  In  the  absence  of 
bad  faith  an  action  upon  a  note  cannot  be  defended  upon  the 
ground  that  the  title  is  not  in  the  plaintiff,  if  plaintiff  has  pos- 
sesaion  and  defendant  would  be  protected  by  the  payment 
of  any  judgment  on  the  note.  (Dyer  v.  Sebrell,  135  Cal.  597, 
[67  Pae.  1036] ;  Naglee  v.  Lyman,  14  Cal.  453;  -Banfc  of  Lassen 
County  V.  Sherer,  108  Cal.  513,  [41  Pac.  415].)  It  has  been 
held  that  even  the  owner  of  the  equitable  right  to  a  part  of 
the  proceeds  of  a  note  is  not  a  necessary  party  to  an  action 
on  the  note.  (Curtis  v.  Sprague,  51  Cal.  239;  CaidweU  v. 
Lawrence,  84  111.  161.) 

The  judgment  and  order  are  affirmed. 

HenshaWi  J.,  and  Lorigan,  J.,  concurred. 
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[fiL  F.  No.  6880.    Department  Two.—December  8,   1912.] 

JOAEIM  LANO,  as  Administrator  of  the  Estate  of  Albert 
Lang,  Deceased,  Appellant,  v.  THE  LILLET  ft  THUES- 
TON  CfOMPANT  et  al.,  Respondents. 

FlUGTICE — ^DlSiaSSAL — ^DXPATTI^     IN     JTlUNG     AmENPKD     GoMFLAINT — 

Dklat  fob  Fobtt-eioht  Days — ^Pbomibs  of  Ck)nNSEL  not  to 
Takx  Defaxtlt. — ^Where  a  judgment  dismiasing  an  action  againet 
eertain  defendants  was  entered  after  the  plaintiff  had  been  in 
default  for  forty-eight  days  in  failing  to  file  a  fourth  amended 
complaint,  after  demurrers  had  been  sustained  to  the  three  prior 
complaints,  it  cannot  be  said  that  the  trial  court  abused  its  dis- 
cretion in  refusing  to  vacate  the  judgment,  where  it  appears  that 
such  court  believed  the  defect  in  the  complaint,  so  far  as  such 
defendants  were  concerned,  was  incurable,  and  was  on  the  point 
of  sustaining  the  last  demurrer  without  leave  to  amend,  and  the 
only  showing  made  to  excuse  the  delay  was  that  counsel  for  such 
defendants  had  verbally  promised  not  to  take  a  default.  Such  a 
promise  did  not  mean  that  plaintiff  might  go  on  indefinitely  with- 
out pleading. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  refusing  to  vacate  a  judgment 
of  dismissal  entered  upon  the  default  of  the  plaintiff  in  fail- 
ing to  file  an  amended  complaint.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Costello  &  Costello,  and  A.  W.  BrouiUet,  for  Appellant. 

Linforth  &  Herrington,  and  C.  H.  Wilson,  for  Respondents. 

HENSHAW,  J.— This  is  an  appeal  by  the  plaintiff  from 
an  order  refusing  to  vacate  a  judgment  entered  in  favor  of 
the  defendants  Mahony  Brothers.  The  following  are  the  facts : 
Plaintiff  had  filed  three  complaints,  to  all  of  which  demurrers 
had  been  sustained.  To  his  last  complaint,  the  second 
amended  complaint,  plaintiff  confessed  demurrer  and  asked 
and  obtained  ten  days'  time  within  which  to  file  a  third 
amended  complaint.  By  stipulation  between  the  attorneys 
this  time  was  extended  ten  days.  When  the  time  thus  ex- 
tended by  stipulation  was  about  to  expire  on  August  31|  1910, 
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plaintiff's  attorney  telephoned  the  attorney  for  Mahony 
Brothers,  respondents  herein,  asking  a  further  extension  of 
time.  The  affidavit  of  plaintiff's  attorney  upon  this  matter 
is  "that  he  communicated  with  C.  H.  Wilson,  Esq.,  attorney 
for  the  defendants,  Mahony  Brothers,  asking  him  if  the  time 
for  filing  the  third  amended  complaint  would  be  extended  by 
him.  Said  C.  H.  Wilson  replied,  saying  that  he  would  not 
take  a  default  against  plaintiff. ' '  The  affidavit  of  Mr.  Wilson 
declares  an  absolute  want  of  recollection  of  this  incident  and 
conversation,  asserts  affiant's  belief  that  the  conversation 
did  not  take  place,  and  insists  that  if  it  did  take  place  the 
import  of  the  declaration  was,  and  was  only,  that  respondents' 
attorney  would  not  take  an  immediate  default  against  plain- 
tiff, but  would  allow  him  a  reasonable  time  in  which  to 
secure  an  order  or  a  stipulation  extending  his  time  to  plead. 
It  should  be  added  that  the  action  was  brought  against  sev- 
eral parties  for  their  negligent  conduct  resulting  in  the  death 
of  plaintiff's  intestate;  that  by  his  demurrers  Mr.  Wilson 
was  successfully  pressing  his  contention  that  there  was  an 
improper  joinder  of  causes  of  action  and  of  parties  defend- 
ant in  plaintiff's  complaints,  and  that  plaintiff's  complaints 
did  not  show  any  liability  upon  the  part  of  Mahony  Brothers. 
The  asserted  conversation  relative  to  the  granting  of  further 
time  occurred  on  August  31,  1910.  Counsel  for  defendants 
Mahony  Brothers  did  not  take  judgment  of  dismissal  for 
default  until  October  19, 1910.  During  the  interval  of  forty- 
eight  days  counsel  for  plaintiff  neither  obtained  nor  sought 
any  extension  of  time. 

This  application  for  relief  is  based  on  section  473  of  the 
Code  of  Civil  Procedure,  and  from  the  foregoing  statement 
of  facts  it  is  manifest  that  the  sole  question  is  whether  or  not 
the  court  abused  its  discretion  in  denying  the  application  for 
relief  The  rule  of  decision  and  the  course  of  conduct  of  this 
court  in  dealing  with  such  appeals  has  been  well  expressed 
in  Ingrim  v.  Epperson,  137  Cal.  370,  [70  Pac.  165],  where  it 
is  said:  ''While  it  has  been  said  in  some  cases  that  this  dis- 
cretion is  better  exercised  when  it  tends  to  bring  about  a 
decision  of  the  cause  upon  its  merits,  the  rule  itself  (not  to 
disturb  an  order  setting  aside,  or  refusing  to  set  aside,  a 
default  except  in  clear  cases  of  an  abuse  of  discretion  by  the 
lower  court)  has  never  been  relaxed.    This  observation  has 
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been  in  the  nature  of  advice  to  the  superior  court,  and  not 
for  the  purpose  of  compelling  it  to  decide  in  that  mode.  Un- 
less the  record  clearly  shows  that  the  court  has  abused  its  dis- 
cretion, its  order,  whether  it  be  to  grant  or  deny  the  applica- 
tion, will  be  aflSrmed."  It  is,  of  course,  the  province  of  the 
trial  court  to  determine  the  truth  when  it  is  put  in  doubt 
by  conflicting  statements  in  the  affidavits.  In  view  of  the 
fact  that  the  trial  court  believed  the  defects  in  the  complaint 
so  far  as  the  Mahony  Brothers  were  concerned  were  incurable 
and  was  on  the  point  of  sustaining  the  last  demurrer  without 
leave  to  amend;  in  view  further  of  the  opposing  state- 
ments of  fact  in  the  affidavits,  and,  finally,  of  the  unques- 
tioned fact  that  the  attorney  for  plaintiflE  neglected  for  forty- 
eight  days  to  secure  any  stipulation  of  extension  of  time, 
it  cannot  be  said  that  the  statement  attributed  to  Mr.  Wilson 
that  he  would  not  take  default  against  plaintiff  meant  that 
plaintiff  might  go  on  indefinitely  or  forever  without  plead- 
ing. The  delay  of  forty-eight  days  was  unexplained  and 
unexcused.  In  view  of  all  these  facts  and  circumstances  it 
cannot  be  said  that  there  was  any  abuse  of  discretion  in  the 
order  appealed  from. 
It  is,  therefore,  affirmed. 

Lorigan,  J.,  and  Melvin^  J.,  concurred. 


[L.  A.  No.  2887.    In  Bank.~Deeeml>6r  5,  1912.] 

H.  G.  HENDERSON,  Administrator  of  the  Estate  of  John 
J.  Davies,  Deceased,  Respondent,  v.  J.  Q.  DE  TURK, 
Appellant. 

Taxation— Deed  to  State — EBEONEbus  Recital  of  Name  of  Person 
Assessed — Invalidity  of  Deed — Idem  Sonans. — ^Where  the  name 
of  the  person  assessed  appeared  on  the  assessment-roll  as  "E.  V7. 
Davis/'  a  recital  in  the  deed  to  the  state  that  the  name  of  such 
person  was  "E.  V^.  Davies,"  renders  the  deed  void,  and  it  eannot 
be  validated  hj  applying  the  rale  of  idem  aonans. 

Id. — Name  Appearing  on  Assessment-roll  must  be  Recited. — The 
provision  of  section  3785  of  the  Political  Code  that  the  deed  to 
the  state  based   on  a  sale   for   delinquent  taxes  must  recite   the 
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'"name  of  the  person  aBaessed/'  requires  the  recital  of  the  name 
of  the  person  assessed  as  it  appears  on  the  assessment-roll.  A 
failnre  to  observe  snch  requirement  renders  the  deed  void,  and  is 
not  remedied  or  cured  bj  either  section  3807  or  3628  of  that 
code.  Neither  of  those  sections  purports  to  apply  to  the  deed 
made  to  the  state  in  pursuance  of  a  delinquent  tax-sale. 

Id. — Tax  Dud  as  Evidsncs  of  Beoulakitt  of  Tax  FaocEXDiMOs. — 
Section  3787  of  the  Political  Code  makes  such  a  tax  deed  evi- 
dence of  the  regularity  of  such  proceedings  as  are  named  therein 
onlj  when  it  is  a  deed  conforming  to  the  requirements  of  the  law. 

Id. — Bmjt  OF  Construction  of  Tax  Dkeds  is  Onk  of  Pkopebtt. — It 
has  been  uniformly  held  in  this  state  that  a  tax  deed  which  mis- 
recites  or  omits  to  recite  any  one  of  the  facts  required  by  the 
statute  to  be  recited  has  no  effect  at  all  as  a  conveyance.  The 
theory  is  that  it  is  competent  for  the  legislature  to  prescribe 
the  form  of  instrument  which,  as  the  result  of  a  proceeding  in 
ffiinliMfi  can  alone  divest  the  citizen  of  his  title,  and  that  where 
the  statute  prescribes  the  particular  form  of  the  tax  deed,  the 
form  becomes  substance,  and  must  be  strictly  pursued,  and  it  is 
not  for  the  courts  to  inquire  whether  the  required  recitals  are  of 
material  facts  or  otherwise.  This  rule  has  become  one  of  prop- 
erty from  which  the  courts  should  not  depart. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County  and  from  an  order  refusing  a  new  trial.  N. 
P.  Conrey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

G.  A.  Stice,  for  Appellant 

Carter,  Kirby  &  Henderson,  for  Respondent. 

THE  COURT. — ^Appeal  from  a  judgment  in  favor  of  plain- 
tiff and  an  order  denying  motion  for  new  trial  in  an  action 
to  quiet  title  to  certain  real  property  in  Los  Angeles  County. 

Defendant  claims  solely  under  a  deed  from  the  state  based 
on  a  sale  and  alleged  deed  to  the  state  on  account  of  delin- 
quent taxes.  The  deed  to  the  state  recited  the  name  of  the 
person  assessed  as  ''E.  W.  Davies,"  while  the  assessment  was 
to'*E.  W.Davis." 

The  law  in  force  both  at  the  time  of  the  sale  and  the  time 
of  the  execution  of  the  deed,  provided  that  the  deed  to  the 
state  must  recite,  among  other  things,  ''the  name  of  the  per- 
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son  assessed."  (Pol.  Code,  sec.  3785.)  This  means,  of 
course,  the  name  of  the  person  assessed  as  it  appears  upon  ih^ 
assessment-roll.  It  has  uniformly  been  held  in  this  state  that 
a  tax  deed  which  misrecites  or  omits  to  recite  any  one  of  the 
facts  required  by  the  statute  to  be  recited  has  no  effect  at 
all  as  a  conveyance,  the  theory  being  that  it  is  competent 
for  the  legislature  to  prescribe  the  form  of  instrument  which, 
as  the  result  of  a  proceeding  in  invitum  can  alone  divest  the 
citizen  of  his  title,  and  that  where  the  statute  prescribes  the 
particular  form  of  the  tax  deed,  the  form  becomes  substance, 
and  must  be  strictly  pursued,  and  it  is  not  for  the  courts  to 
inquire  whether  the  required  recitals  are  of  material  facts 
or  otherwise.  (See  Baird  v.  Monroe,  150  Cal.  560,  564, 
[89  Pac.  352]  and  cases  there  cited.)  The  particular  point 
here  involved  was  decided  in  Orimm  v.  O'Connell,  54  Cal.  522, 
where  the  assessment  was  to  '* Charles  Grimm,'*  and  the  tax 
deed  recited  that  the  property  was  assessed  to  "Charles 
Grimm  and  all  owners  or  claimants  known  or  unknown."  It 
was  held,  upon  the  theory  above  stated,  that  the  deed  was 
void  because  it  failed  to  correctly  recite  the  name  of  the  per- 
son assessed.  There  are  other  decisions  holding  that  any 
such  deed  is  void  when  it  misrecites  or  omits  to  recite  any 
one  of  the  facts  required  by  statute  to  be  recited  therein,  and 
there  is  no  decision  laying  down  a  different  rule.  As  is  sub- 
stantially said  in  respondent's  petition  for  a  rehearing,  these 
decisions  constitute  a  rule  of  property  from  which  the  court 
should  not  depart. 

The  deed  cannot  be  held  valid  by  applying  the  rule  of  idem 
sonans,  if  we  are  to  adhere  to  the  ruling  in  Em^ric  v.  Alva- 
rado,  90  Cal.  444,  465,  [27  Pac.  356] .  There  the  assessment 
was  to  '*Castero,"  while  the  owner's  name  was  "Castro." 
The  court  said:  "It  is  not  a  case  to  which  the  rule  of  idem 
sonans  applies.  Tax  proceedings  are  in  invitum,  and,  to  be 
valid,  must  closely  follow  the  statute,  and  idem  sonans  applies 
to  cases  of  pleas  of  misnomer  and  issued  of  identity,  where 
the  question  is  whether  the  change  of  letters  alters  the  sound 
— ^not  to  assessments  and  other  cases  of  description,  where 
the  written  name  is  material.  'Different  letters  will  make 
different  names,  though  the  sound  be  the  same.'  The  deed 
to  Pollard  described  the  land  sold  as  having  been  assessed  to 
'Castro'  and  does  not  purport  to  be  made  in  pursuance  of 
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an  assessment  to  *Castero.*  "  While  there  is  a  diversity  of 
opinion  in  other  jurisdictions  on  this  point,  we  think  this 
ruling  should  be  followed  in  this  state. 

The  failure  of  the  deed  to  the  state  to  recite  correctly  the 
name  of  the  party  assessed  is  not  remedied  or  cured  by  either 
aection  3807  or  3628  of  the  Political  Code.  Section  3628  re- 
fers  only  to  the  '^dssessment."  Under  it,  an  ** assessment*' 
is  not  rendered  invalid  by  reason  of  a  mistake  in  the  name 
of  the  owner.  Section  3807  of  the  Political  Code,  provides: 
**When  land  is  sold  for  taxes  correctly  imposed  as  the  prop- 
erty of  a  particular  person,  no  misnomer  of  the  owner,  or 
supposed  owner,  or  other  mistake  relating  to  the  ownership 
thereof,  affects  the  sale,  or  renders  it  void  or  voidable."  This 
section  has  existed  in  its  present  form  ever  since  the  codes 
were  adopted  in  1872,  and  was  the  law  when  the  deed  involved 
in  Orimm  v.  O'Connell,  54  Cal.  522,  was  held  invalid.  It 
was  cited  in  the  argument  in  that  case.  It  does  not  purport 
to  apply  to  the  deed  made  in  pursuance  of  the  sale  and,  as 
the  law  now  stands,  five  years  thereafter  in  the  event  that 
no  redemption  has  been  had,  and  cannot  be  held  to  dispense 
with  the  requirement  that  the  deed  shall  correctly  recite 
the  name  of  the  person  to  whom  the  property  was  assessed, 
as  a  condition  to  its  validity.  Until  a  valid  deed  is  made  to 
the  state,  the  state  cannot  sell  the  property  to  another  (Pol. 
Code,  sec.  3897),  and  the  owner  has  the  right  to  redeem  at 
any  time  prior  to  a  valid  sale  by  the  state,  (Pol.  Code,  sec. 
3780.) 

Section  3787  of  the  Political  Code,  makes  such  a  tax  deed 
evidence  of  regrularity  of  such  proceedings  as  are  named 
therein  only  when  it  is  a  deed  conforming  to  the  require- 
ments of  the  law. 

The  learned  judge  of  the  trial  court  did  not  err  in  holding 
that  the  deed  was  invalid. 

The  judgment  an^  order  denying  a  new  trial  are  affirmed. 
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[L.  A.  No.  3268.    Department  One. — Deeember  10,  1912.] 

In  the  Matter  of  the  Estate  of  MABT  B.  PURCELL, 
Deceased.  JAMES  F.  GARNER  et  al.,  Contestants  and 
Appellants;  CHARLES  A.  PURCELL  et  aL,  Respond- 
ents. 

WttL — ^Kevogation  of  Probate — Fraud — Detective  Exbgution — Evi- 
dence.— In  a  proceeding  to  revoke  the  probate  of  a  wiU,  it  is  held 
that  the  trial  court  was  justified  in  holding  that  there  was  no  sub- 
stantial evidence  of  fraud  or  of  any  defective  execution  of  the  will. 

Id. — ^Undub  Inflttence  —  Opportunitt  to  Exercise  —  Invalidatino 
Will. — In  order  to  invalidate  a  will  on  the  ground  of  undue  influ- 
ence, mere  evidence  that  the  persons  alleged  to  have  exercised  sneh 
influence  had  the  opportunity  to  do  so  and  might  have  done  so  if 
they  had  been  so  disposed  and  had  possessed  such  influence,  is  in- 
sufficient. The  undue  influence  must  actually  exist,  it  must  be  actu- 
ally exerted  and  it  must  be  so  exerted  as  to  affect  the  terms  of  the 
will. 

Id. — Conpidential  Relations  With  Testatrix — PrincipaiI  and  Agent 
— Burden  of  Proof. — The  fact  that  the  confidential  relation  of  prin- 
cipal and  agent  existed  between  the  testatrix  and  an  executor  and 
beneficiary  under  her  will,  does  not  of  itself  prove  that  the  will  wat 
procured  by  undue  influence  arising  from  that  relation,  nor  east 
upon  him  the  burden  of  proving  the  absence  of  such  influence  at  the 
time  of  its  execution. 

Id. — Evidence — Attorney  Who  Drew  Will — Cross-examination  to 
Bebut  Inference  of  Undue  Influence. — ^Where  in  support  of  the 
issue  of  undue  influence,  the  contestants,  on  the  direct  examination 
of  the  attorney  who  drew  the  will,  elicited  evidence  tending  to  cre- 
ate an  inference  that  a  person  charged  with  the  exercise  of  undue 
influence  was  unduly  active  in  the  matter  of  the  execution  of  the 
will  and  was  endeavoring  to  influence  the  testatrix  in  his  favor,  it 
was  proper  for  the  proponents,  on  cross-examination  of  the  attor- 
ney, to  show  what  actually  occurred  during  his  consultation  with 
the  testatrix  at  her  house  in  reference  to  the  terms  of  the  will  and 
84;  a  subsequent  interview  between  them  at  his  office  at  the  time  the 
will  was  executed,  where  such  facts  would  tend  to  rebut  such  infer- 
ence. 

Id. — Mental  Capacity — Impairment  of  Memory  Due  to  Age. — A  tes- 
tatrix having  a  slight  impairment  of  memory  due  to  old  age  which 
led  her  to  rely  on  others  more  than  she  otherwise  would,  but  who 
was  nevertheless  able  to  and  always  did  think,  talk,  and  act  ration- 
ally, and  manage  such  of  her  affairs  as  she  ther*  had  in  hand  with 
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TMsonable  pradenee  and  judgment,  was  not  mentallj  incompetent  to 
make  a  will. 

Id. — Medical  Tistimont — Opinion  Based  on  Ebboneous  Assumption 
OF  Facts. — ^An  opinion  of  a  medical  expert  as  to  the  mental  incom- 
petency of  the  testatrix,  based  upon  a  hypothetical  question  which 
assumed  facts  in  respect  to  her  mental  condition  entirely  variant 
from  those  shown  by  the  uncontradicted  evidence,  and  upon  a  mis- 
eoneeption  of  the  effect  of  the  evidence,  cannot  be  given  any  pro- 
bative force. 

Id. — ^Want  of  Testamentabt  CAPAaTY — Evidence — NoNsxnT  Peop- 
XBLT  Granted. — On  a  contest  of  a  will  on  the  ground  of  the  want 
of  testamentary  capacity  by  the  testatrix  at  the  time  of  its  execu- 
tion, it  is  held,  upon  a  review  of  the  evidence  on  that  issue,  that 
the  trial  court  was  warranted  in  granting  a  nonsuit,  and  that  on 
the  whole  case  no  reasonable  person  could  believe  that  the  testa- 
trix had  not  sufficient  mental  capacity  to  make  the  will. 

Id. — Admission  of  One  of  Several  Legatees — Incompetent  Evidence. 
On  a  contest  of  a  will  on  the  ground  of  undue  influence,  evidence 
of  a  statement  made  by  one  of  several  legatees,  which  was  in  effect 
an  admission  tending  in  some  degree  to  prove  undue  influence,  is 
incompetent. 

Id. — Impeachment  of  Party's  Own  Witness — Preuminary  Show- 
inq. — On  the  trial  of  such  a  contest,  the  contestants  cannot  impeach 
their  own  witness  by  evidence  of  contradictory  statements,  unless 
they  first  show  that  th^  had  been  misled  or  surprised  by  the  tes- 
timony he  gave. 

Ito. — ^Proponents'  Bill  of  Costs — Time  of  Filing — Judgment. — A  rul- 
ing of  the  trial  court  granting  a  motion  for  a  nonsuit  on  the  con- 
test of  a  will  is  not  the  judgment  of  the  court,  and  the  proponents' 
cost-bill  is  filed  within  the  time  allowed  by  section  1033  of  the 
Code  of  Civil  Procedure,  if  it  be  filed  within  five  days  after  the 
judge  signed  the  draft  of  the  form  of  the  judgment  which  was 
afterward  entered  in  the  minute-book. 

Id. — Findings  not  Required — ^DEasioN. — No  findings  are  necessary  to 
■aeh  a  judgment,  and  hence  the  "decision"  referred  to  in  section 
1033  of  the  Code  of  Civil  Procedure  must  be  understood  in  such 
I,  to  mean  a  judgment  entered  upon  a  motion* 


APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  denying  a  petition  for  the  revocation  of  a 
willy  and  from  an  order  denying  a  motion  to  strike  out  a  cost- 
bill.    Frank  J.  Finlayson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Ball  &  Ball,  Thomas  Ball,  Murphy  &  Poplin,  and  Paik 
Henshaw,  for  Appellants. 

Valentine  &  Newby,  and  B.  A.  Meserve,  for  Respondents. 

SHAW,  J.— Mary  B.  Pnrcell  died  testate  on  May  15,  1910. 
Her  last  will  was  executed  on  June  18,  1909,  and  was  ad- 
mitted to  probate  on  June  1,  1910,  on  the  petition  of  Charles 
A.  Purcell  and  two  other  persons,  all  of  whom  were  named 
therein  as  executors.  Within  a  year  thereafter  the  present 
proceediug  was  begun  by  certain  of  her  heirs  to  revoke  the 
probate  of  her  will.  The  grounds  alleged  were :  1.  That  it  was 
procured  by  the  fraud  and  undue  influence  of  Charles  A. 
Purcell  and  others  in  collusion  with  him;  2.  That  at  the 
time  of  its  execution  the  testatrix  did  not  have  testamentary 
capacity,  and  3.  That  it  was  not  duly  executed.  Upon  the 
trial,  after  hearing  the  evidence  offered  by  the  contestants, 
the  court,  on  motion  of  the  defendants,  directed  a  nonsuit, 
and  thereupon  rendered  judgment  against  contestants,  dis- 
missing and  denying  their  petition  for  revocation.  From 
this  judgment  the  contestants  appeal.  They  afterward 
moved  to  strike  out  the  cost-bill  filed  by  the  defendants.  This 
was  denied,  and  they  appeal  from  the  order  denying  said 
motion. 

1.  The  court  was  justified  in  holding  that  there  was  no  sub- 
stantial evidence  of  fraud  or  of  any  defective  execution  of 
the  will.  The  rulings  upon  these  points  are  not  seriously  at- 
tacked and  we  need  not  discuss  the  subjects. 

2.  The  undue  influence  consisted  of  the  alleged  domination 
and  control  of  Charles  A.  Purcell,  assisted  by  Hannah  D. 
Burke  and  Fannie  Mayer,  whereby  they  induced  her  to  make 
a  will  in  their  favor  contrary  to  her  own  wish  and  inclinations. 
Purcell  was  a  brother,  and  Mrs.  Burke  a  sister,  of  the  deceased 
husband  of  the  testatrix.  Fannie  Mayer  was  her  housekeeper 
who,  with  Mrs.  Burke,  had  lived  for  many  years  in  the  same 
house  with  the  testatrix.  The  estate  in  question  was  worth 
over  four  hundred  thousand  dollars  and  was  chiefly  derived 
from  her  deceased  husband,  who  died  in  1901.  Charles  A. 
Purcell  had  been  her  business  adviser  and  manager  ever  since 
the  death  of  her  husband.  The  most  that  can  be  said  of  the 
evidence  on  this  branch  of  the  case  is  that  it  shows  that  they 
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had  the  opportunity  to  exercise  undue  influence  upon  her 
in  the  matter  of  the  making  of  this  will  and  might  have  done 
BO  if  they  had  been  so  disposed  and  had  possessed  such  in- 
fluence. This,  however,  is  not  sufficient.  The  undue  influ- 
ence must  actually  exist,  it  must  be  actually  exerted  and  it 
must  be  so  exerted  as  to  affect  the  terms  of  the  will.  There 
is  no  substantial  evidence  of  either  of  these  conditions.  The 
fact  that  the  confidential  relation  of  principal  and  agent  ex- 
isted between  the  testatrix  and  Purcell  does  not  in  itself 
prove  that  the  will  was  procured  by  undue  influence  arising 
from  that  relation,  nor  cast  upon  him  the  burden  of  proving 
the  absence  of  such  influence  at  the  time  of  its  execution. 
{Estate  of  Marcel,  162  Cal.  188,  [121  Pac.  733] ;  Estate  of 
Ricks,  160  Cal.  461,  [117  Pac.  532] ;  Estate  of  Lang  ford,  108 
Cal.  621,  [41  Pac.  701] ;  In  re  Calkins,  112  Cal.  301,%[44  Pac. 
577].)  There  is  no  evidence  that  either  of  them  suggested 
to  her  any  of  the  provisions  contained  in  the  will. 

3.  In  this  connection  it  is  proper  to  consider  the  claim  that 
the  court  improperly  allowed  the  cross-examination  of  L.  H. 
Valentine  to  proceed  upon  matters  beyond  the  scope  of  the 
examination  in  chief.  Valentine  was  the  attorney  who 
drew  the  will  and  supervised  its  execution.  Upon  the  ex- 
amination in  chief  he  testified  that  he  had  known  Charles 
A.  Purcell  for  about  a  year  and  a  half  prior  to  the  execution 
of  the  will ;  that  his  residence  was  in  Los  Angeles  about  three 
hundred  feet  distant  from  that  of  Mrs.  Purcell ;  that  on  June 
17,  1909,  the  evening  before  the  will  was  executed,  at  about 
seven  o'clock,  Charles  A.  Purcell  came  to  his  residence  and 
stated  that  Mrs.  Purcell  had  requested  him,  Purcell,  to  go  to 
the  house  of  the  witness  and  ask  witness  to  come  to  her  house 
and  see  her  about  making  a  will;  that  Purcell  did  not  sit 
down  upon  delivering  this  message,  but  left  immediately;  that 
in  about  half  an  hour,  in  response  to  the  request,  witness 
went  to  Mrs.  Purcell 's  house  and  was  admitted  by  either  Mrs. 
Mayer  or  Mrs.  Burke,  and  was  directed  to  go  upstairs  to 
Mrs.  Purceirs  room;  that  he  had  no  other  conversation  there 
and  saw  no  one  else;  that  he  proceeded  alone  to  Mrs.  Purcell's 
room  and  there  found  Mrs.  Purcell,  Miss  Smith,  the  nurse, 
and  either  Mrs.  Burke  or  Mrs.  Mayer ;  that  the  other  persons 
except  himself  and  the  testatrix  left  the  room  and  closed  the 
doors  {  that  he  and  Mrs.  Purcell  remained  in  the  room  from 
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about  seven  thirty  until  after  ten  o'clock.  He  then  made  an 
appointment  with  her  to  come  to  his  office  the  next  morning 
to  execute  the  will  which  he  was  to  prepare,  and  he  went  from 
her  house  directly  to  his  own  house,  seeing  no  person  on  the 
way.  He  next  saw  Mrs.  Purcell  on  the  following  morning^ 
before  ten  o'clock  at  his  office.  She  was  accompanied  by 
Charles  A.  Purcell  and  Miss  Smith  as  far  as  the  reception 
room.  She  then  went  into  his  inner  office  and  remained 
there  at  least  an  hour  while  she  was  executing  the  will.  He 
saw  Charles  A.  Purcell  again  that  week  on  the  street  and 
again  in  May,  1910,  at  the  time  of  her  death,  and  he  again 
saw  Mr.  Purcell  in  August,  1910. 

On  the  cross-examination  he  was  allowed  to  relate  in  detail 
all  the  conversation  that  occurred  in  the  two  interviews 
between  him  and  Mrs.  Purcell  at  her  house  and  in  his  office. 
This  evidence  disclosed  a  prolonged  conversation  between 
them  that  evening,  in  which  she  discussed  at  length  her  affairs, 
her  previous  wills,  her  wishes  concerning  her  relatives,  and 
the  disposition  of  her  large  estate,  and  in  which  she  exhibited 
a  familiarity  with  them  and  a  fairly  complete  and  accurate 
comprehension  of  all  these  subjects.  It  also  tended  to  show 
that  the  will  was  the  result  of  her  own  volition  and  not  of  sug- 
gestions by  Mr.  Purcell  or  any  other  person.  The  matters 
disclosed  by  the  examination  in  chief  were  not  relevant  to  the 
issue  of  mental  incapacity.  The  evidence  was  offered  by  the 
contestants  on  the  issue  of  undue  influence.  In  this  connec- 
tion it  is  necessary  to  note  that  other  evidence  showed  that 
Mr.  Valentine  had  never  before  been  consulted  by  her  and 
that  Mr.  Murphey,  attorney  for  the  contestants,  had  drawn  a 
former  will.  Also  that  there  was  some  other  evidence  tend- 
ing to  create  an  inference  that  Mr.  Valentine  and  Mr.  Pur- 
cell. were  together  in  a  room  at  Mrs.  Purcell 's  house  on  the 
evening  of  and  just  preceding  the  consultation,  no  one  else 
being  present.  The  purpose  of  proving  the  few  incidents  re- 
lated upon  the  examination  in  chief  obviously  was  to  show  that 
Charles  A.  Purcell  was  instrumental  in  procuring  the  services 
of  the  attorney  who  prepared  the  will ;  that  he  and  Mrs.  Burke 
were  in  or  about  the  house  at  the  time  of  the  consultation  and 
that  Mr.  Purcell  accompanied  her  to  the  attorney's  office  the 
next  day  when  she  went  there  to  sign  the  wilL  The  object 
was  to  prove  facts  which  might  cause  the  jury  to  infer  that 
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Mr.  Purcell  was  unduly  active  in  the  matter  and  that  he  was 
endeavoring  to  influence  the  testatrix  in  his  favor,  and  from 
these  facts  to  infer  that  the  will  was  the  product  of  his  in- 
fluence. 

This  being  its  purpose  and  effect,  so  far  as  it  had  any  effect, 
it  was  proper  for  the  other  party  on  the  cross-examination 
to  show  what  actually  occurred  during  the  consultation  and  at 
the  interview  at  the  office,  in  order  to  rebut  the  inference, 
■ought  to  be  raised  by  the  contestants  from  the  facts  brought 
oat  in  the  examination  in  chief,  that  Purcell  or  Mrs.  Burke 
were  in  some  way  instrumental  in  directing  or  controlling  the 
provisions  of  the  will.  The  evidence  on  cross-examination  did 
tend  to  rebut  such  inference  and  it  was,  therefore,  within  the 
discretion  of  the  court  to  allow  it  to  be  given.  {People  v. 
Rozelle,  78  Cal.  84,  [20  Pac.  36] ;  People  v.  Teshara,  141  Gal. 
638,  [75  Pac.  338] ;  Jacl'son  v.  Feather  R,  W,  Co.,  14  Cal. 
23 ;  Oraham  v.  Larimer,  83  Cal.  180,  [23  Pac.  286] ;  People 
▼.  Buckley,  143  Cal.  388,  [77  Pac.  169] ;  People  v.  Gallagher, 
100  Cal.  475,  [35  Pac.  80].) 

4.  We  now  come  to  the  question  whether  or  not  there  was 
evidence  to  support  a  verdict  that  the  testatrix  was  of  un- 
•ound  mind  at  the  time  of  the  execution  of  the  will  if  the 
ease  had  been  submitted  to  the  jury.  The  will  was  made  in 
anticipation  of  and  shortly  before  a  severe  surgical  operation 
upon  the  testatrix.  She  was  then  seventy-one  years  of  age. 
There  is  some  evidence  which,  if  taken  separately  and  apart 
from  the  qualifications  and  explanations  which  accompanied 
it,  would  tend  to  prove  mental  incapacity.  For  example, 
the  surgeon  who  performed  the  operation  upon  the  testatrix 
testified  that  from  his  observation  and  conversations  with  her 
during  the  two  months  from  June  12  to  August  11,  1909,  it 
was  his  opinion  that  she  was  not  of  sound  mind  on  June  18th, 
the  date  of  the  will.  But,  in  explanation  and  on  examination 
in  chief,  he  said  that  she  was  affected  only  by  a  general 
enfeeblement  of  all  the  mental  faculties,  called  by  physicians 
senile  dementia;  that  this  begins  as  soon  as  a  person's  mem- 
ory begins  to  fail  because  of  age;  that  it  was  of  varying 
degrees  and  that  it  did  not  necessarily  or  immediately  destroy 
the  capacity  to  transact  business.  It  further  appeared  from 
his  examination  that  it  did  not  cause  him  to  hesitate  to  enter 
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into  an  engagement  with  her  to  perform  the  serious  operation 
which  she  underwent.  On  cross-examination  he  said  that  the 
testatrix  was,  during  that  time,  rational,  both  in  appearance 
and  in  conversation;  that  she  was  not  insane  and  did  not 
appear  to  be  insane ;  that  she  had  no  delusions,  and  that  what 
he  meant  by  saying  that  she  was  of  unsound  mind  was  that 
there  was  some  failure  of  memory  or  judgment.  These  were 
not  made  as  statements  inconsistent  with  those  made  on 
the  examination  in  chief.  He  evidently  regarded  the  respec- 
tive statements  as  entirely  consistent  with  each  other.  His 
theory  appears  to  have  been,  as  some  of  the  medical  wit- 
nesses stated  it,  that  her  unsoundness  of  mind  was  of  a 
medical  nature;  that  her  brain  was  not  perfect  because  of  the 
deterioration  of  age.  Being  asked  for  details  showing  mental 
unsoundness,  he  said  that  her  mind  was  slow;  that  she  did 
not  grasp  things  quickly  and  had  to  take  time  for  reasons 
and  answers;  that  she  would  not  decide  about  having  the 
operation  without  advising  with  her  brother-in-law,  Charles  A. 
Purcell;  that  she  said  she  had  always  relied  on  Purcell  to 
transact  her  business;  that  she  talked  about  founding  a  hos- 
pital, asked  the  witness  about  the  cost  of  a  hospital,  and 
seemed  to  rely  on  the  opinions  of  the  witness  and  others  about 
it,  but  that  in  all  she  said  she  was  rational  both  in  manner 
and  in  the  reasons  she  gave,  and  her  ideas,  though  expressed 
slowly,  were  expressed  well  and  clearly. 

It  is  clear  from  all  this  that,  although  the  physician  was  of 
the  opinion  that  as  a  matter  of  medical  science  her  mind  was 
not  physically  entirely  sound,  all  that  he  meant  by  that 
opinion  was  that  she  had  a  slight  impairment  of  memory  due 
to  old  age  which  led  her  to  rely  on  others  more  than  she 
otherwise  would;  but  that  she  was  nevertheless  able  to  and 
always  did  think,  talk,  and  act  rationally,  and  manage  such 
of  her  affairs  as  she  there  had  in  hand  with  reasonable  pru- 
dence and  judgment.  The  witness  himself  appeared  to  be- 
lieve that  she  should  have  decided  about  the  operation  without 
consulting  her  brother-in-law,  who  had  been  for  years  her 
trusted  business  manager.  The  medical  profession  may 
describe  such  a  condition  as  sefUU  dementia  and  declare  such 
a  person  mentally  unsound,  but  it  does  not  constitute  the 
sort  of  incompetency  or  insanity  which,  in  the  estimation  of 
law  and  of  men  of  ordinary  sagacity  and  prudence,  renders 
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a  person  incapable  of  executing  contracts  or  making  a  will. 
Her  conduct  and  conversation,  as  detailed  by  the  physicians, 
rather  tended  to  show  that  she  herself  was  aware  of  her  fail- 
ing memory  of  recent  events  and  that  she  prudently  chose  to 
rely  upon  others  in  whom  she  had  confidence  in  her  business 
affairs,  and  that  in  all  other  respects  she  had  at  least  ordinary 
wisdom,  judgment,  and  mental  capacity. 

There  was  also  the  t^timony  of  three  physicians  who  had 
never  known  the  testatrix,  given  in  answer  to  a  hypothetical 
question,  to  the  effect  that,  assuming  that  the  facts  stated  in 
the  question  were  true  and  fairly  described  her  condition, 
she  was  of  unsound  mind  at  the  time  she  executed  the  will ; 
that  ienUe  dementia  had  affected  her  so  that  her  memory 
was  defective,  her  will  weakened  and  her  former  judgment 
impaired  sufficiently  to  make  her  incompetent.  The  question 
put  did  not  state  the  case  fairly  nor  fairly  describe  her  con- 
dition. It  included  every  statement  contained  in  the  evi- 
dence which  tended  in  the  least  to  show  senile  dementia,  or 
which  by  any  possibility  could  be  construed  to  have  that 
tendency,  and  it  excluded  the  explanations,  qualifications,  and 
modifications  accompanying  those  statements,  as  given  by  the 
witnesses  who  made  them.  In  this  way  it  presented  a  dis- 
torted and  inaccurate  description  of  the  condition  of  the 
testatrix,  as  shown  without  conflict  by  the  evidence  as  a 
whole.  For  example,  the  question  stated  that  she  appeared 
to  the  physicians  at  the  hospital  as  an  infirm,  feeble  old  lady 
with  her  mental  faculties  impaired,  enfeebled  and  breaking 
down  and  suffering  from  a  loss  of  memory,  but  it  did  not 
state  their  testimony  that  at  the  same  time  she  was  not  insane 
but  was  sane  and  rational  and  that  the  reasons  she  gave  for 
what  she  was  doing  appeared  to  be  good,  sound,  and  rational. 
Again  the  question  included  a  passage  from  the  will  in  which 
she  declared  that  she  had  always  desired  to  devote  a  large 
part  of  her  property  to  charity,  but  that  under  the  ** exigen- 
cies of  this  wiU"  she  was  not  then  ''able  to  designate  the 
particular  charities"  to  which  she  desired  to  extend  her 
bounty;  that  Charles  A.  Purcell  knew  her  desires  in  that 
regard  and  that  she  left  the  matter  wholly  to  him,  without 
imposing  upon  him  any  duty  or  trust  in  regard  thereto. 
This  passage  was  taken  by  these  physicians  as  evidence  that 
her  memory  was  at  that  time   so    bad    that  she  could  not 
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recollect  her  Irishes  on  the  subject  or  the  charities  she  had 
previously  had  in  mind,  and  their  opinions  were,  in  part, 
based  upon  this  supposed  fact.  In  truth,  however,  the  evi- 
dence showed,  without  conflict,  that  she  was  correctly  advised 
by  her  attorney  that,  under  the  laws  of  California,  she  could 
not  by  her  will  give  more  than  one-third  of  her  estate  to 
charity;  that  for  that  reason  she  could  not  make  the  chari- 
table bequests  that  she  desired,  and  that  this  clause  was 
inserted  for  the  purpose  of  informing  her  acquaintances  that 
she  had  not  entirely  forgotten  the  charitable  intention  she 
had  so  often  expressed  to  others  in  her  lifetime,  and  that  the 
language  of  the  clause  was  chosen  by  her  attorney  to  accom- 
plish that  object  and  at  the  same  time  to  avoid  creating  a 
precatory  charitable  trust,  which  trust  would  likewise  have 
been  invalid  as  to  the  excess  over  one-third  of  the  estate. 
The  passage  did  not  at  all  indicate  the  want  of  memory  or 
feebleness  of  mind  which  the  physicians  attributed  to  it.  One, 
at  least,  of  these  physicians  based  his  conclusion,  in  part,  on 
facts  not  given  in  the  hypothetical  question.  An  opinion 
given  by  an  expert  upon  assumed  facts  so  variant  from  those 
shown  by  the  uncontradicted  evidence  and  upon  such  mis- 
conceptions of  the  effect  of  some  of  them  cannot  be  given 
any  probative  force,  even  in  the  absence  of  the  other  evidence 
already  stated  explanatory  of  the  mental  condition  of  the 
testatrix. 

There  was  also  the  testimony  of  some  acquaintances,  more 
or  less  intimate,  that  they  were  of  the  opinion  that  she  was 
of  unsound  mind  shortly  before  she  made  this  will.  But  of 
these  witnesses,  Hallett  said  that  she  always  talked  rationally 
and  coherently,  knew  all  about  her  relatives,  talked  intelli- 
gently on  whatever  was  the  subject  of  conversation,  and  was 
rational  every  time  and  seemed  to  know  what  she  was  talk- 
ing about,'  and  that  he  could  not  say  she  was  insane.  His 
reasons  for  thinking  her  of  unsound  mind  were  that  she  had 
changed  in  her  actions;  that  after  telling  a  thing  she  would 
sometimes  repeat  it  in  twenty  minutes;  that  her  mind  was 
not '' concentrated"  particularly  and  that  she  thought  a  good 
deal  about  her  death.  Mrs.  Jeannette  A.  Garner  was  of  a 
like  opinion  because  the  testatrix  was  so  forgetful  that  ''she 
could  not  remember  anything  she  sard  or  did  ten  minutes 
before."    On  cross-examination  she  said  that  she  could  not 


Dee.  1912.]  Estate  of  Purcell.  309 

say  that  the  testatrix  was  insane,  but  that  she  was  not  of  a 
strong  mind;  that  after  the  operation  the  testatrix  ghve  her 
a  small  table  and  asked  her  to  pick  it  ont  herself  and  the 
witness  thought  the  fact  that  the  testatrix  asked  her  to  select 
it  indicated  that  she  was  not  of  very  strong  mind;  also  that 
she  borrowed  five  hundred  dollars  from  the  testatrix  in  Sep- 
tember after  the  operation  and  that  she  did  not  at  that  time 
think  anything  about  the  testatrix  being  of  unsound  mind 
and  did  not  know  anything  about  it ;  that  she  would  not  term 
it  an  unsound  mind  but  not  a  very  strong  mind,  and  that 
she  got  the  explanation  of  the  term  "unsound  mind''  from 
the  doctors.  Evidently  what  the  witness  meant  by  stating 
that  the  testatrix  was  of  unsound  mind  was  that  she  had 
some  impairment  of  the  mental  faculties  usual  to  old  age. 
It  is  significant  also  that  these  acquaintances  did  not  hesitate 
to  deal  with  the  testatrix  and  none  of  them  ever  seemed  to 
have  contemplated  such  a  proceeding  as  having  her  declared 
incompetent  and  put  under  guardianship,  notwithstanding 
the  fact  that  she  had  such  a  large  estate  subject  to  her  dis- 
posal. 

The  testimony  of  Mr.  Valentine  is  not,  strictly  speaking, 
in  conflict  with  any  evidence  of  the  witnesses  as  to  her  mental 
condition.  He  spoke  of  the  time  when  she  was  actually 
making  her  will.  He  gave  at  length  the  conversations  be- 
tween him  and  her  regarding  it.  These  conversations  not 
only  showed  an  entire  absence  of  influence  of  any  other 
person  at  that  time,  but  also  showed  that  the  testatrix  was 
at  that  time  entirely  sane  and  capable  of  undersanding  her 
affairs,  of  remembering  her  relatives  and  family  connections 
and  of  making  a  testamentary  disposition  of  her  estate.  A 
reading  of  this  testimony  is  convincing  to  the  effect  that  there 
is  no  foundation  for  the  idea  that  she  was  then  so  lacking  in 
mental  capacity  or  that  there  was  then  such  a  failure  of 
memory  that  she  was  incapable  of  executing  a  will.  If  there 
were  times  when  she  was  incapable  of  transacting  business 
the  time  when  she  executed  the  will  was  clearly  one  of  her 
lucid  intervals.  A  careful  reading  of  the  whole  evidence 
brings  us  to  the  same  conviction  as  that  which  actuated  the 
trial  judge  in  granting  a  nonsuit,  a  conviction  that  on  the 
whole  case  no  reasonable  person  could  believe  that  she  had 
not  sufficient  mental  capacity  to  make  the  will  in  question. 
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Questions  of  this  character  have  often  been  presented  to 
this  court.  In  Estate  of  ChevaUier,  159  Cal.  168,  [113  Pac 
133],  it  is  said:  ''It  is  important,  preliminarily,  to  observe 
that  it  is  not  every  form  of  insanity,  not  every  mental  departs 
ure  from  the  normal,  which  destroys  an  otherwise  valid  testa- 
mentary act.  The  rule  of  law  is  not  that  no  person  who  is 
insane  may  make  a  valid  will,  but  that  the  will  of  no  person 
who  by  reason  of  insanity  is  incapable  of  making  valid  testa- 
mentary disposition  shall  be  upheld.  Thus,  the  wills  of  aged 
and  infirm  people,  of  people  sick  in  mind,  as  well  as  in  body, 
are  always  upheld,  if,  nothwithstanding  their  enfeeblement, 
testamentary  capacity  is  shown.  So,  again,  it  may  be  well 
and  perhaps  soundly  reasoned  that  all  persons  who  commit 
crime  and  that  all  persons  who  commit  suicide  are  aberrant, 
abnormal,  and  therefore  insane.  But  such  is  not  the  insanity 
which  the  law  has  in  mind.  It  must  be  an  insanity  of  one 
of  two  forms,  either  insanity  of  such  broad  character  as  to 
establish  mental  incompetency  generally,  or  some  specific  and 
narrower  form  of  insanity,  under  which  the  testator  is  the 
victim  of  some  hallucination  or  delusion.  And,  even  in  the 
latter  class  of  cases,  it  would  not  be  sufficient  merely  to  estab- 
lish that  a  testator  was  the  victim  of  some  hallucination  or 
delusion  to  avoid  the  will.  The  evidence  must  go  further 
and  establish  that  the  will  itself  was  the  creature  or  product 
of  such  hallucination  or  delusion,  or,  in  other  words,  that  the 
hallucination  or  delusion  bore  directly  upon  and  influenced 
the  creation  and  terms  of  the  testamentary  instrument"  In 
Estate  of  Dole,  147  Cal.  191,  [81  Pac.  535],  we  said:  "Even 
in  old  age,  if  the  testator  knows  his  property  and  the  manner 
in  which  it  is  invested,  and  his  relatives  who  are  the  object 
of  his  bounty,  he  may  make  a  valid  will.  It  is  not  necessary 
that  his  memory  be  perfect.  The  aged  person  often  fails  to 
remember  the  details  of  business  and  the  names  of  his  friends, 
but  this  is  often  the  case  with  persons  in  the  prime  of  life. 
The  memories  and  reasoning  powers  of  people,  even  in  the 
prime  of  life,  differ  as  the  features  of  each  individual  differ 
in  a  multitude  of  ten  thousand.''  In  Estate  of  Redfield,  116 
Cal.  637,  [48  Pac.  794] ,  the  judgment  of  the  court  below  was 
that  the  testatrix  made  the  will  in  question  while  she  was  of 
unsound  mind.  The  facts  shown  by  the  evidence  are  related 
at  length  and  make  fully  as  strong  a  case  as  that  disclosed  in 
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the  ease  at  bar.  Nevertheless,  the  court  held  that  it  was 
intufficient  in  law  to  support  the  judgment  and  reversed  the 
case  for  that  reason. 

For  these  reasons  we  conclude  that  there  was  no  error  in 
directing  a  nonsuit  upon  the  issue  of  mental  incapacity. 

5.  A  number  of  rulings  upon  the  admission  and  exclusion 
of  evidence  are  assigned  as  error.  Many  of  them  were  cured 
by  the  subsequent  admission  of  the  evidence  thus  excluded. 
These  we  will  not  mention.  • 

That  the  court  correctly  excluded  testimony  of  a  statement 
claimed  to  have  been  made  by  Charles  A.  Purcell,  the  resid- 
uary legatee,  to  the  effect  that  **he  wrote  the  will  and  Valen- 
tine put  it  in  legal  form,"  is  settled  by  the  decisions  of  this 
court  in  Estate  of  Dolbeer,  149  Cal.  245,  [9  Ann.  Cas.  795,  86 
Pac.  695],  and  Estate  of  Dolbeer,  153  Cal.  662,  [15  Ann.  Cas. 
207,  96  Pac.  266].  The  excluded  statement  was  no  more  than 
an  admission  tending  in  some  degree  to  prove  undue  influence. 
Being  an  admission  of  one  of  several  legatees,  against  the 
validity  of  the  will,  it  was  incompetent,  under  the  rule  estab- 
lished by  those  cases. 

The  testimony  of  Mrs.  Oamer  as  to  statements  made  by  the 
witness,  L.  H.  Valentine,  was  properly  rejected.  Valentine 
was  contestants'  own  witness,  the  evidence  offered  was  incom- 
petent, except  for  the  purpose  of  impeaching  him,  and  this 
contestants  could  not  do  unless  they  first  showed  that  they 
had  been  misled  or  surprised  by  the  testimony  he  gave.  They 
made  no  attempt  to  show  such  deception  or  surprise.  The 
ruling  would  have  been  harmless  even  if  it  had  been  erroneous. 
The  statements  imputed  to  Mr.  Valentine  by  the  question  put 
to  Mrs.  Oamer,  so  far  as  they  were  material  at  all,  related 
wholly  to  the  issue  of  undue  influence  and  if  admitted  they 
would  not  have  strengthened  the  contestants'  other  evidence 
on  this  branch  of  the  case  sufficiently  to  have  established  it. 

6.  The  appeal  from  the  order  refusing  to  vacate  the  judg- 
ment for  costs  and  strike  out  the  cost-bill  is  without  merit. 
The  minutes  of  the  daily  proceedings  of  the  court  of  January 
9,  1912,  state  that  the  motion  for  nonsuit  was  **  renewed  by 
defendants  in  the  presence  of  the  jury  and  motion  granted 
by  the  court."  On  January  10th,  in  pursuance  of  this  rul- 
ing, a  formal  judgment  of  nonsuit,  including  judgment  in 
favor  of  defendants  for  their  costs,  was  drawn  and  signed  by 
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the  jndge  presiding  in  the  case.  On  January  12tb  this  formal 
judgment  was  filed  and  entered  in  the  judgment  book.  The 
record  so  designates  this  book  but  it  was  evidently  intended 
to  refer  to  the  ''minute-book"  in  which  probate  orders  and 
decrees  are  required  to  be  entered.  (Code  Civ.  Proc.,  sec. 
1704.)  The  ruling  granting  the  motion  for  a  nonsuit  was 
not,  as  the  appellants  claim,  the  judgment  of  the  court.  The 
judgment  upon  that  ruling  was  not  made  until  at  least  the 
following  day  when  the  judge  signed  the  draft  of  the  form 
therefor,  and  was  not  filed  or  entered  until  January  12th. 
The  court  had  not  lost  jurisdiction  of  the  case,  and  its  judg- 
ment  entered  on  January  12th  was  the  only  judgment  in  the 
cause.  The  cost-bill  was  filed  on  January  15,  1912,  five 
days  after  the  judgment  was  signed.  This  was  within  the 
time  allowed  by  law.  (Code  Civ.  Proc.,  sec.  1033.)  No 
findings  are  necessary  to  such  a  judgment,  and,  hence,  the 
''decision"  referred  to  in  the  section  just  cited  must  be  under- 
stood, in  such  cases,  to  mean  a  judgment  entered  upon  a 
motion. 
The  judgment  and  order  appealed  from  are  affirmed. 

Angellotti,  J.,  and  Sloss,  J.,  concurred. 

Hearing  in  Bank  denied. 


[Sae.  No.   1927.    In  Bank.— December  10,  1912.] 

In  the  Matter  of  the  Estate  of  FREDERICK  COX  JOBSON, 
Deceased.  E.  C.  JOBSON,  Appellant,  v.  SUE  C.  JOB- 
SON,  Respondent. 

Estate  or  Deceased  Persons — Succession  to  Sepasatb  Property  ov 
Intestate — Source  or  Property  Imicaterial. — The  statute  of 
succession  in  this  state,  in  providing  for  the  disposition  of  the  sep- 
arate property  of  one  dying  intestate,  makes  no  distinctions  based 
upon  the  channel  through  which  the  property  may  haye  come  to  the 
decedent. 

Id. — Bight  of  Inheritance — Adoption — Statutory  Rboutjitions.-^ 
The  right  of  inheritance,  and  also  the  subject  of  adoption  and  the 
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rights  and  obligations  springing  therefrom,  are  purely  matters  of 
statutory  regulations. 

In. — ^EmoT  or  Adoption — ^Natural  Belation  Supxbsedkd. — The  effect 
of  an  adoption  under  the  Civil  Code  is  to  establish  the  legal  rela- 
tion of  parent  and  ehild^  with  all  the  incidents  and  consequences 
of  that  relation,  between  the  adopting  parent  and  the  adopted  child. 
This  necessarily  implies  that  the  natural  relationship  between  the 
ehild  and  its  parents  by  blood  is  superseded. 

Id. — BRIGHT  of  Succession  bt  Adoptenq  Pasent — Exclusion  or  Nat- 
UBAi*  Pabxnt. — As  the  act  of  adoption  confers  upon  the  adopted 
ehild  the  right  to  succeed  to  the  estate  of  the  adopting  parent  in 
like  manner  as  a  child  of  the  blood,  it  follows  that,  upon  the  death 
of  the  child,  the  adopting  parent  is  entitled  to  inherit  as  a  parent, 
to  the  exclusion  of  the  parent  by  blood. 

Id. — Death  op  Adopting  Pabent — ^Natubal  Belation  not  Beviyed. — 
The  relation  of  parent  and  child,  which  existed  between  the  parent 
by  blood  and  the  child  prior  to  the  adoption  and  which  was  sup- 
planted by  the  new  relation  thereby  created,  is  not  revived  by  the 
death  of  the  adopting  parent  prior  to  the  death  of  the  ehild. 

Id. — ^Death  or  Chiij>  After  Death  or  Adopting  Pabent — ^Natubal 
Pabents  Do  not  Succeed  to  Estate. — ^Upon  the  death  intestate 
of  the  adopted  child  after  the  death  of  the  adopting  parent,  the 
parents  by  blood  have  no  right  of  inheritance  as  parents  to  the 
child's  estate. 

APPEAL  from  an  order  of  the  Superior  Court  of  Sacra- 
mento County  den3dng  a  petition  for  the  partial  distribution 
of  the  estate  of  a  deceased  person.    C.  N.  Post,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Louis  Oneal,  Owen  D.  Bichardson,  and  0.  G.  Hopkins,  for 
Appellant. 

George  &  Hinsdale,  for  Respondent 

SLOSSy  J. — ^Appeal  from  an  order  denying  a  petition  for 
partial  distribution. 

The  decedent,  Frederick  Cox  Jobson,  was  the  legitimate 
ehild  of  E.  C.  Jobson,  the  appellant,  and  Jennie  A.  Jobson, 
his  wife.  In  April,  1889,  Frederick  Cox  Jobson,  then  three 
years  of  age,  was  adopted  by  his  maternal  grandfather,  Fred- 
erick Cox.  The  adoption  proceedings,  which  took  place  in 
the  county  of  Sacramento,  where  all  of  the  parties  concerned 
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resided,  were  regular  and  valid,  having  been  condneted  in 
strict  conformity  with  the  requirements  of  the  Civil  Code. 
(Sees.  221  to  230.)  Both  the  father  and  the  mother  duly 
consented  in  writing  to  the  adoption,  as  did  the  wife  of 
Frederick  Cox.  Thereafter  Frederick  Cox  Jobson  became, 
and  until  his  death  remained,  a  member  of  the  family  of  said 
Frederick  Cox  and  his  wife,  Jennie  Cox. 

On  March  25,  1906,  Frederick  Cox,  the  adopting  father, 
died  testate,  having  bequeathed  a  legacy  of  ten  thousand  dol- 
lars to  his  adopted  son.*  In  June,  1909,  Frederick  Cox  Job- 
son,  the  adopted  son,  died  intestate,  owning  no  property  ex- 
cept a  portion  of  the  legacy  which  had  been  bequeathed  to 
him  by  Frederick  Cox.  He  left  surviving  a  widow.  Sue  C. 
Jobson  (the  respondent  herein),  his  father  in  blood  (the 
appellant),  his  mother  in  blood,  Jennie  A.  Peltier,  formerly 
Jennie  A.  Jobson,  and  Jennie  Cox,  the  widow  of  Frederick 
Cox,  the  adopting  parent.    He  left  no  issue. 

The  father,  E.  C.  Jobson,  filed  his  petition  for  partial  dis- 
tribution, contending  that  he  was  entitled  to  one-fourth  of 
the  estate  of  the  decedent.  And  such  was  clearly  his  right 
(Civ.  Code,  sec.  1386,  subd.  2),  if,  in  contemplation  of  law, 
he  was  the  ** father"  of  Frederick  Cox  Jobson  at  the  date  of 
the  latter 's  death.  On  the  other  hand,  the  respondent  takes 
the  position  that  the  adoption  proceedings  terminated  the 
legal,  as  distinguished  from  the  natural,  relation  of  father  and 
child  between  the  respondent  and  the  decedent,  and  that,  under 
subdivision  4  of  section  1386,  she,  the  widow,  was  entitled  to 
the  entire  estate.  This  was  the  view  taken  by  the  court 
below. 

It  may  properly  be  observed,  at  the  threshold  of  the  inquiry, 
that  the  rights  of  the  parties  are  not  aflfected  by  the  circum- 
stance that  the  estate  in  dispute  was  derived  entirely  from 
the  adopting  parent.  The  source  from  which  the  property 
came  may  well  influence  one's  notions  of  the  natural  equity 
of  the  appellant's  claim.  But  our  statute  of  succession,  in 
providing  for  the  disposition  of  the  separate  property  of  one 
dying  intestate,  makes  no  distinctions  based  upon  the  channel 
through  which  the  property  may  have  come  to  the  decedent. 
**  Succession  to  estates  is  purely  a  matter  of  statutory  regula- 
tion which  cannot  be  changed  by  the  court"     {In  re  Ingram, 
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78  Cal.  586,  588,  [12  Am.  St.  Rep.  29,  21  Pac.  435] ;  see,  also, 
itcCaughey  v.  LydU,  152  Cal.  615,  617,  [93  Pac.  681].) 

The  ease  turns,  then,  upon  the  meaning  and  effect  of  the 
flectioim  of  the  Civii  Code  relating  to  adoption.  As  the  right 
of  inheritance  is  purely  a  matter  of  statutory  regulation,  so 
IB  the  subject  of  adoption  and  the  rights  and  obligations 
springing  therefrom.  {Ex  parte  Chambers,  80  Cal.  219,  [22 
Pac.  138] ;  Ex  parte  Clark,  87  Cal.  641,  [25  Pac.  967] ;  Estate 
of  Johnton,  98  Cal.  536,  [21  L.  R.  A.  380,  33  Pac.  460].) 

The  sections  important  to  be  rcnsidered  here  are  227,  228, 
and  229  of  the  Civil  Code.  Section  227  as  it  read  at  the  time 
of  the  adoption  in  question  provided  for  the  making  of  an 
order  by  the  judge  (the  word  ** court"  has  since  then  been 
robetituted  for  "judge")*  declaring  "that  the  child  shall 
thenceforth  be  regarded  and  treated  in  all  respects  as  the  child 
of  the  person  adopting. ' '  Section  228  reads :  "  A  child,  when 
adopted,  may  take  the  family  name  of  the  person  adopting. 
After  adoption,  the  two  shall  sustain  towards  each  other  the 
legal  relation  of  parent  and  child,  and  have  all  the  rights  and 
be  subject  to  all  the  duties  of  that  relation."  Section  229 
is  as  follows:  ''The  parents  of  an  adopted  child  are,  from  the 
time  of  the  adoption,  relieved  of  all  parental  duties  towards, 
and  all  responsibility  for,  the  child  so  adopted,  and  have  no 
right  over  it." 

These  sections  do  not  in  terms  provide  for  the  inheritance 
by  the  adopted  child  from  the  adopting  parent  or  vice  versa. 
Whatever  the  rule  may  be  with  respect  to  the  right  of  succes- 
sion, it  must  apply  to  both  parties  alike.  The  language  defin- 
ing the  relationship  created  by  the  adoption  is  applicable  to 
both  alike,  and  it  is  difficult,  therefore,  to  see  how  any  dis- 
crimination can  be  made  between  the  party  adopting  and  the 
ehild  adopted.  ''After  adoption,"  says  section  228,  "the 
two  shall  sustain  towards  each  other  the  legal  relation  of 
parent  and  child,  and  have  all  the  rights  and  be  subject  to  all 
the  duties  of  that  relation."  If,  therefore,  the  act  of  adop- 
tion confers  upon  the  child  the  right  to  succeed  to  the  estate 
of  the  adopting  parent  in  like  manner  as  a  child  of  the  blood, 
it  must  follow  that,  upon  the  death  of  the  child,  the  adopting 
parent  is  entitled  to  inherit  as  a  parent.  The  decisions  of  this 
court  establish  beyond  the  possibility  of  dispute  the  proposi- 
tion that  the  adopted  child  is  entitled  to  so  inherit.     {Estate 
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of  Newman,  75  Cal.  213,  [16  Pac.  887] ;  Estate  of  Evans,  106 
Cal.  562,  [39  Pac.  860] ;  Estate  of  WiUiams,  102  Cal.  70,  [41 
Am.  St.  Rep.  163,.  36  Pac.  407].)  In  Estate  of  Newman,  the 
court,  referring  to  the  provisions  of  sections  227  and  228,  said : 
''The  language  is  general  and  comprehensive.  ...  If  the 
adopted  child  is  by  virtue  of  its  status  to  be  'regarded  and 
treated  in  all  respects  as  the  child  of  the  person  adopting' 
and  is  to  'have  all  the  rights  and  be  subject  to  all  the  duties 
of  the  legal  relation  of  parent  and  child, '  the  right  to  succeed 
to  the  estate  of  the  deceased  parent  must  be  included." 
There  are  other  decisions  which  may  be  cited  as  exemplifying 
the  disposition  of  the  court  to  treat  the  act  of  adoption  as 
creating  a  relation  which  produces,  as  between  the  parties,  the 
legal  results  flowing  from  the  natural  relationship  of  parent 
and  child.  Thus  in  Estate  of  Taylor,  131  Cal.  182,  [63  Pac. 
345],  it  was  held  that,  on  an  application  for  the  appointment 
of  a  guardian,  the  residence  of  the  adopting  parent  was  to  be 
regarded  as  the  residence  of  the  child  adopted.  Adopted 
children  of  the  daughter  of  a  testator  have  been  held  to  be 
included  within  the  term  ''any  lineal  descendant"  of  the 
decedent,  and  thus  exempted  from  the  burden  of  a  collateral 
inheritance  tax.  {Estate  of  Winchester,  140  Cal.  468,  [74 
Pac.  10].)  An  adopted  child  is  a  "child,"  within  the  mean- 
ing of  section  1365  of  the  Code  of  Civil  Procedure,  and  thus 
entitled  to  letters  of  administration  of  the  estate  of  the  adopt- 
ing parent.  {Estate  of  Camp,  131  Cal.  470,  [82  Am.  St.  Rep. 
371,  63  Pac.  736] ;  Estate  of  McKeag,  141  Cal.  404,  [99  Am. 
St.  Rep.  80,  74  Pac.  1039].)  In  Younger  v.  Younger,  106 
Cal.  377,  [39  Pac.  779],  a  decree  of  divorce,  granted  to  the 
wife,  had  given  her  the  custody  of  a  minor  child.  There- 
after the  child  was  adopted  by  its  grandparent.  Thereby,  as 
this  court  held,  the  court  which  had  rendered  the  divorce 
decree  was  ousted  of  jurisdiction  to  modify  the  portion  of  the 
decree  relating  to  the  custody  of  the  child.  "By  the  adop- 
tion proceeding,"  it  was  said,  "the  status  of  the  child  was 
wholly  changed ;  it  became  ipso  facto  the  child  of  another,  and 
ceased  to  sustain  that  relation,  in  a  legal  sense,  to  its  natural 
parents." 

These  various  rulings  seem  to  establish  the  doctrine  that  the 
effect  of  an  adoption  under  our  Civil  Code  is  to  establish  the 
legal  relation  of  parent  and  child,  with  all  the  incidents  and 
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consequences  of  that  relation,  between  the  adopting  parent 
and  the  adopted  child.  This  necessarily  implies  that  the 
natural  relationship  between  the  child  and  its  parents  by 
blood  is  superseded.  The  duties  of  a  child  cannot  be  owed  to 
two  fathers  at  the  same  time.  If  the  decedent,  Frederick  Cox 
Jobson,  had  died  intestate,  leaving  surviving  both  his  natural 
father  and  his  foster-father,  Frederick  Cox,  it  cannot  be 
doubted  that  the  latter  would  have  been  entitled  to  inherit 
such  portion  of  the  decedent's  estate  as,  under  our  statute  of 
distribution,  descended  to  the  father.  The  appellant,  E.  C. 
Jobson,  the  natural  father,  would  have  been  entitled  to  noth- 
ing, for  the  reason  that  he  had,  by  virtue  of  the  adoption  pro- 
ceeding, ceased  to  sustain  the  legal  relation  of  father  to  the 
decedent.  Is  his  situation  altered  by  the  fact  that  the  foster- 
father  died  before  the  adopted  child  f  We  do  not  see  that  it 
18.  There  is  nothing  in  the  statute  which  limits  the  effect  of 
the  adoption  to  the  period  of  the  lives  of  the  adopting  parent 
and  the  adopted  child.  To  sustain  the  appellant's  conten- 
tion, we  should  have  to  hold  that,  although  the  relation  of 
parent  and  child,  existing  between  him  and  the  decedent,  was 
supplanted  by  the  new  relation  created  by  the  adoption,  it 
was  again  revived  by  the  death  of  the  foster  parent.  Such 
a  holding  would  be  to  make,  rather  than  to  construe,  a  statute. 
Once  we  have  reached  the  conclusion  that  the  effect  of  an  adop- 
tion under  the  code  is  to  substitute  the  adopting  parent  for 
the  parent  by  blood,  we  must  give  to  that  conclusion  its  logical 
results.  From  the  time  of  the  adoption,  the  adopting  parent 
is,  so  far  as  concerns  all  legal  rights  and  duties  flowing  from 
the  relation  of  parent  and  child,  the  parent  of  the  adopted 
child.  From  the  same  moment,  the  parent  by  blood  ceases  to 
be,  in  a  legal  sense,  the  parent.  His  place  has  been  taken  by 
the  adopting  parent. 

It  should  perhaps  be  added  that  the  case  before  us  presents 
no  question  of  the  effect  of  adoption  upon  the  rights  of  any 
persons  except  the  natural  parents,  the  child,  and  the  adopt- 
ing parent  inter  sese.  There  is  no  occasion  to  express  any 
opinion,  and  we  express  none,  upon  the  existence  of  rights 
that  might  be  claimed  collaterally  by  either  party  to  the  adop- 
tion; that  is  to  say,  as  against  the  natural  kin  of  the  other. 
It  would  no  doubt  be  possible  to  suggest  contingencies  in  which 
the  views  we  have  expressed  would  lead  to  embarrassing  and 
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difficult  problems.  But  we  think  the  same  may  be  said  of  any 
other  view  that  might  be  adopted. 

We  have  not  deemed  it  necessary  to  discuss  at  any  length 
the  decisions  in  other  jurisdictions.  The  statutes  of  other 
states  differ  materially  from  ours,  and  the  cases  on  the  sub- 
ject therefore  afford  no  great  aid  to  us.  For  example  in  such 
cases  as  in  In  re  Namauu,  3  Hawaii,  484,  White  y.  Dotter, 
73  Ark,  130,  [83  S.  W.  1052] ;  Hole  v.  Robbins,  53  Wis.  514, 
[10  N.  W.  617] ;  Reinders  v.  Koppelmann,  68  Mo.  482,  [30 
Am.  Bep.  802] ,  and  Upson  v.  Noble,  35  Ohio  St.  655,  in  which 
it  was  held  that  the  adopting  parent  could  not  inherit  from 
the  child,  the  statute  or  adoption  agreement,  in  each  instance, 
contained  language  which  either  expressly  or  by  implication 
limited  the  right  of  inheritance  to  the  child.  On  the  other 
hand,  in  Indiana,  where  the  statute  more  closely  resembles  the 
provision  of  our  Civil  Code,  the  court,  after  first  denying  the 
right  of  the  adopting  parent  to  inherit  {Bamkizel  v.  FerreU, 
47  Ind.  335),  has,  upon  a  later  review  of  the  question,  reached 
the  contrary  conclusion.  {Humphries  v.  Davis,  100  Ind.  275, 
[50  Am.  Rep.  788] ;  see,  also,  Calhoun  v.  Bryant,  (S.  D.)  133 
N.  W.  266.) 

On  the  whole  case,  we  are  satisfied  that  the  court  below  cor- 
rectly ruled  that  the  appellant  was  not  entitled  to  share  in  the 
estate  of  the  decedent. 

The  order  appealed  from  is  affirmed. 

Angellotti,  J.,  Henshaw,  J.,  and  Melvin,  J.,  concurred. 

SHAW,  J.,  dissenting. — ^I  dissent.  In  my  opinion  the  true 
principles  governing  the  construction  and  application  of  stat- 
utes providing  for  the  adoption  of  children  is  that  the  natural 
relation  and  the  laws  governing  it,  are  thereby  altered  and 
affected  only  so  far  as  the  statute  of  adoption  by  its  terms 
declares  or  provides,  either  expressly  or  by  necessary  implica- 
tion, and  no  farther.  Like  an  invading  force  upon  a  hostile 
domain,  it  prevails  and  controls  only  so  far  as  its  lines  ex- 
tend. Beyond  those  limits  all  remain  under  the  original 
control. 

The  Newman  case  (75  Cal.  213,  [16  Pac.  887]),  declaring 
that  an  adopted  child  inherits  from  the  adopting  parent,  the 
Johnson  case  (98  Cal.  536,  [21  L.  R.  A.  380,  33  Pac.  460]), 
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holding  that  such  child  is  entitled,  as  an  heir,  to  administer  on 
the  adopting  parenjt's  estate,  and  the  Winchester  case  (140 
CaL  468,  [77  Pac.  10]),  that  the  child's  share  is  exempt  from 
inheritance  to  the  same  extent  as  that  of  a  natural  child,  all 
depending  on  the  same  principle  of  heirship,  go  to  the  extreme 
verge  of  the  invading  force  of  the  adoption  statute.  The 
reason  for  these  decisions  is  plain  and  is  found  in  the  statute 
itself.  The  descent  is  cast  at  the  moment  of  death  and  the 
persons  on  whom  the  estate  then  f aUs  are  determined  by  their 
relationship  or  kinship  to  the  decedent  the  instant  before  his 
death.  The  adoption  makes  the  one,  legally,  a  child  and  the 
other,  legaUy,  a  parent,  at  the  time  of  death.  This  establishes 
the  status  of  legal  kinship  at  that  time  and  the  results  stated 
by  these  decisions  necessarily  follow.  These  cases,  however,  do 
not  carry  the  effects  of  the  adoption  to  a  period  after  the  death 
of  the  parent. 

The  whole  purpose  and  object  of  the  adoption  statute  is  to 
create,  artificially,  the  relation  of  parent  and  child,  to  provide 
A  status  controlling  them  for  their  joint  lives.  That  relation 
eannot  last  longer  than  the  lives  of  the  two  parties  to  it. 
When  either  dies,  the  relation  ceases  and  there  remains  nothing 
upon  which  the  statute  under  which  it  was  created  can  operate. 
The  relation  has  served  its  purpose  and  has  terminated.  It 
has  not,  as  has  the  natural  relation,  blood  connections  through 
which  it  may  continue  to  work  after  it  has  itself  ceased  to  have 
a  present  existence.  There  is  not  in  the  adoption  statute  a 
word  to  the  effect  that,  where  the  adoption  has  served  its  pur- 
pose by  prevailing  over  the  natural  relation  during  the  joint 
lives  of  the  two  parties  and  has  ended  by  the  death  of  one  of 
them,  it  shall  thereafter  continue  for  any  purpose,  or  that 
there  is  to  be  thereafter  any  legal  or  constructive  kinship,  or 
mutual  rights  of  inheritaVice,  between  the  adopted  child  and 
the  natural  kin  of  the  deceased  foster  parent,  or  between  the 
foster  parent  and  the  natural  kin  of  the  deceased  child.  So 
far  as  the  statute  goes  and  while  the  new  status  lasts,  the 
natural  relations  are  altered,  removed,  or  suspended.  But 
they  are  not  utterly  destroyed.  The  natural  inclinations  and 
affections  must  remain.  The  statute  cannot  destroy  them. 
Beyond  the  limits  of  the  changes  effected  by  the  adoption,  and 
after  it  has  terminated,  the  natural  relations  should  prevail 
and  control,  since  there  are  then,  in  that  field,  none  other. 
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The  result  should  be  and  would  be  that,  after  this  termination 
of  the  mutual  relation,  the  inheritance  from  the  survivor,  upon 
his  subsequent  death,  will  be  controlled  by  the  general  law  of 
descent  and  the  natural  relationship  will  prevail.  There  will 
be  then  no  artificial  relation  existing  to  cause  a  different  course 
of  descent  from  that  to  the  natural  kin. 

So  far  as  unjust  or  inequitable  consequences  may  properly 
affect  the  question,  it  seems  to  me  that  the  doctrine  of  the  pre- 
vailing opinion,  including,  as  it  does,  the  doctrine  that  the 
adoption  completely  and  forever  removes  the  adopted  child 
from  legal  relationship  to  his  blood  kin  and  destroys  the 
mutual  relations  and  rights  of  each  arising  therefrom,  prac- 
tically transplanting  him  into  another  family,  without  his 
consent  or  wish,  unless  he  happens  to  be  over  twelve  years  old, 
will  cause  many  more  undesirable  consequences  than  the  doc- 
trine that  the  adoption  does  not  affect  conditions  arising  after 
death  has  terminated  it.  If  the  child  is  an  infant  when 
adopted  and  the  foster  parent  should  presently  die,  the  natural 
parents  would  have  no  legal  right  to  its  custody.  It  would 
be  a  waif,  a  legal  orphan.  If  it  should,  in  after  life,  accumu- 
late property,  and  thereupon  die  without  issue  or  wife  sur- 
viving, the  property  would  not  go  to  its  own  kin,  but  to  the 
family  of  the  long  since  deceased  foster  parent.  The  children 
of  such  child  would  bear  no  legal  relationship  to  their  blood 
kin,  but  would  belong  to  the  family  of  the  foster  parent  and 
would,  presumably,  inherit  from  the  collateral  relatives  of 
that  family.  The  consequences  cannot  all  be  foreseen,  but 
these  I  have  mentioned  suggest  that  much  confusion  and  in- 
justice will  arise  from  the  rule  announced  by  the  court. 

LORIGAN,  J. — ^I  concur  in  the  views  expressed  by  Justice 
Shaw  in  the  foregoing  dissenting  opinion. 
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[S.  F.  No.  6210.    In  Bank.— Deeamber  10,  1012.] 

M.  P.  SCOTT,  Petitioner,  v.  THOMAS  F.  BOYLE,  as 
Auditor  of  the  City  and  County  of  San  Francisco,  Re- 
spondent. 

PUBUO  OFFIOESS — ^FlXSD  C6MPENSATI0N — ^MANDAMUS  TO  COMPEL  ISSU- 
ANCE or  Wabilant  roa  Salast. — Mandamtu  is  &n  appropriate  rem- 
edy to  compel  an  auditing  officer  to  issue  a  warrant  for  the 
eompensation  of  the  employees  or  officers  of  a  city,  eounty,  or  state, 
where  the  amount  thereof  is  so  fixed  hj  law,  ordinance,  or  other- 
wise that  the  act  of  auditing  the  same  and  drawing  a  warrant  ac- 
cordingly is  merely  ministerial  in  character. 

Cd. — SupBxn  Court — Original  Jurisdiction  in  MANDAifus — Appeal 
Intoltino  Same  Questions. — The  supreme  court  has  original  juris- 
diction of  such  cases,  and  the  fact  that  the  same  questions  are 
involved  in  an  appeal  which  has  been  taken  thereto  has  no  bearing 
upon  the  question  of  jurisdiction. 

Id. — Sealers  of  Wsiohts  and  Measures — Cokstttutionaltt  of  Act 
OF  March  18,  1911 — Appointment  bt  Cities  and  Counties. — 
Prior  to  its  amendment  on  October  10,  1011,  section  14  of  article 
XI  of  the  constitution,  providing  that  "no  state  office  shall  be  con- 
tinued or  created  in  any  county,  city,  town,  or  other  municipality, 
for  the  inspection,  measurement,  or  graduation  of  any  merchan- 
dise, manufacture,  or  commodity;  but  such  county,  city,  town,  or 
municipality  may,  when  authorized  by  general  law,  appoint  such 
officers,"  empowered  the  legislature  to  enact  the  statute  of  March 
18,  1911  (Stats.  1911,  p.  384),  authorizing  the  respective  counties  and 
municipalities  of  the  state  to  appoint  sealers  of  weights  and  meas- 
ures, haviug  the  duties  provided  by  that  act. 

Id. — ^Bight  of  MuNiaPALTTT  TO  Make  Appointment  Under  Pougb 
Power. — If  such  statute  were  unauthorized  by  that  provision  of 
the  constitution,  still  an  ordinance  of  a  municipality  authorizing 
the  appointment  of  a  sealer  of  weights  and  measures,  and  his 
deputies,  and  fixing  their  compensation,  would  be  valid  as  an  exer- 
cise of  the  police  power  conferred  on  municipalities  and  counties 
by  section  11  of  article  XI  of  the  constitution. 

Id. — Amendment  of  Section  14  of  Article  XI  of  Constitution — 
Statute  not  Bepealed. — Such  statute  is  not  inconsistent  with,  and 
was  not  repealed  or  rendered  inoperative  by,  the  amendment  of 
October  10,  1911,  of  section  14  of  article  XI  of  the  constitution, 
providing  that  the  legislature  may  by  general  and  uniform  laws 
provide  for  the  inspection,  measurement,  and  graduation  of  mer- 
ehandise  and  manufactured  articles  and  commodities,  and  may  pro- 
GLXlv.  OaL— 21 
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Tide  for  the  appointment  of  sueli  officers  as  maj  be  neeenary  for 
Bueh  inspection,  measurement,  and  graduation. 

Id. — Municipalities  Still  hays  Eight  to  Appoint  Undkb  Poud 
PowxR. — The  amendment  of  section  14  of  article  XI  of  the  consti- 
tution does  not  purport  to  repeal  section  11  of  the  same  article, 
and  is  not  inconsistent  therewith,  and  counties  and  municipalitiea 
would  have  and  still  have  the  power  to  enact  such  an  ordinance, 
under  said  section  11,  in  the  absence  of  a  general  law  inconsistent 
with  its  exercise  \>j  them. 

Id. — Abssnox  of  State  System  Bequlatino  Sealers  op  Weights  and 
Measxtexs. — That  amendment  does  not  prescribe  any  special  method 
for  the  exercise  hj  the  legislature  of  the  power  expressly  mentioned, 
and  it  may  now,  under  the  general  power  granted  by  section  1 
of  article  lY  of  the  constitution,  and  also  under  the  power  specially 
described  in  the  amended  section,  provide  either  a  state  sjrstem 
for  such  purpose,  administered  by  state  officers,  or  a  local  system 
administered  by  the  respective  counties,  cities,  or  cities  and  coun- 
ties, through  officers  which  they  may  appoint  under  the  authority 
of  the  general  statute.  There  being  no  statute  providing  such  state 
system,  the  act  of  March  18,  1911,  remains  in  force  as  fully  as 
if  the  amendment  had  not  been  made,  and  until  the  repeal  of  such 
act,  or  the  establishment  of  a  state  system,  the  provisions  of  the 
act  prevail  and  the  officers  appointed  under  it  are  de  jure  officers. 

Id. — Munigipalitt  mat  Fix  Compensation  of  Sealee. — The  provision 
of  section  5  of  article  XI  of  the  constitution,  requiring  the  legis- 
lature to  regulate  and  fix  the  compensation  of  county  officers  in 
proportion  to  duties,  does  not  apply  to  officers  created  by  the  legis- 
lature, under  said  section  14,  to  exercise  a  part  of  the  police  powers 
of  the  state,  which  the  provisions  of  that  latter  section,  both  in 
its  original  form  and  as  amended,  recognize  aa  something  distinct 
from  the  general  political  functions  of  counties  and  cities,  and  the 
general  scheme  of  county  or  municipal  government. 

Id. — Act  is  Unipokm  in  Operation  and  not  Special  Law. — The  act  of 
March  18,  1911,  applies  throughout  the  state  to  all  the  counties, 
cities  and  municipalities  thereof,  and  is  therefore  uniform  in  its 
operation.  The  fact  that  it  is  not  made  compulsory  upon  the  re- 
spective counties  and  municipalities  to  appoint  such  sealers  does 
not  render  it  lacking  in  the  uniformity  necessary  to  a  compliance 
with  section  11  of  article  I  of  the  constitution,  nor  make  it  a 
special  law  within  the  meaning  of  subdivisions  9,  28,  and  29  of 
section  25  of  article  IV. 

Id. — Ordinance  mat  Authorize  Mator  to  Appoint  Sealer. — ^An  or- 
dinance of  a  municipality  authorizing  the  mayor,  as  the  executive 
officer  of  the  city,  to  appoint  the  sealer,  is  an  appropriate  method 
of  carrying  into  effect  the  provision  of  the  statute  that  the  sealer 
may  be  appointed  by  the  municipality. 
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APPLICATION  for  a  Writ  of  Mandate  directed  to  the 
auditor  of  the  City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  L.  McNab,  for  Petitioner. 

Edward  F.  Moran,  for  Respondent. 

SHAW,  J. — This  is  an  original  proceeding  ijx  mandamus  in 
this  court  to  compel  the  defendant,  as  auditor,  to  draw  a  war- 
rant in  favor  of  the  plaintiff  for  the  amount  due  him  on  his 
salary  as  deputy  sealer  of  weights  and  measures  of  the  city 
and  county  of  San  Francisco.  The  auditor  claims  that  no 
such  office  exists  and  that  the  plaintiff's  appointment  thereto 
is  void. 

Mandamus  is  an  appropriate  remedy  to  compel  an  auditing 
officer  to  issue  a  warrant  for  the  compensation  of  the  em- 
ployees or  officers  of  a  city,  county,  or  state,  where  the  amount 
thereof  is  so  fixed  by  law,  ordinance,  or  otherwise  that  the  act 
of  auditing  the  same  and  drawing  a  warrant  accordingly  is 
merely  ministerial  in  character.  {Fowler  v.  Peirce,  2  Cal. 
167 ;  People  v.  Whitman,  6  Cal.  659 ;  McCauley  v.  Brooks,  16 
Cal.  46,  63 ;  CarroU  v.  Seibenthaler,  37  Cal.  195 ;  Lawrence  v. 
Booth,  46  Cal.  189;  Kelso  v.  T^ale,  106  Cal.  477,  [39  Pac. 
948]  ;  Bannerman  v.  Boyle,  160  Cal.  203,  [116  Pac.  732].) 
This  court  has  original  jurisdiction  of  such  cases.  The  fact 
that  the  same  questions  are  involved  in  an  appeal  which  has 
been  taken  in  this  court  has  no  bearing  upon  the  question  of 
jurisdiction. 

The  office  in  question  appears  to  have  been  created  by  and 
under  the  act  of  March  18, 1911.  (Stats.  1911,  p.  384.)  This 
act  adopts  the  United  States'  standards  of  weights  and  meas- 
ures as  the  standards  of  this  state,  and  provides  that  dupli- 
cates thereof  shall  be  kept  in  the  office  of  the  secretary  of  state. 
Section  4  authorizes  the  respective  counties  and  municipalities 
of  the  state  to  appoint  sealers  of  weights  and  measures.  Sec- 
tion 5  declares  that  the  jurisdiction  of  such  sealers  shall 
extend  over  the  limits  of  the  particular  county,  except  the  part 
within  the  municipalities  that  have  appointed  or  may  appoint 
sealers  under  the  act,  and  that  the  jurisdiction  of  such  munici- 
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p§l  sealers  shall  extend  throughout  such  city,  or  city  and 
county,  and  that  the  particular  city  or  county  shall  also  have 
power  to  provide  deputies  for  such  sealer  and  fix  the  compen- 
sation of  the  sealer  and  his  deputies.  The  sealers  are  required 
to  keep  duplicates  of  the  standard  weights  and  measures  and 
to  see  that  all  weights  and  measures  used  by  dealers  or  kept 
for  sale  within  such  territory  accurately  correspond  with  such 
standards.  Every  sealer  shall  twice  each  year  inspect  and 
test  the  weights  and  measures  kept  or  used  within  his  jurisdic- 
tion Penalties  are  provided  for  the  use  or  sale  of  false  or 
inaccurate  weights,  or  measures. 

On  August  29,  1911,  the  city  and  county  of  San  Francisco 
duly  adopted  an  ordinance,  under  this  act,  providing  that  the 
mayor  should  appoint  a  sealer  of  weights  and  measures  and 
that  such  sealer  might  appoint,  with  the  approval  of  the  board 
of  supervisors,  a  chief  deputy  and  such  additional  deputies  as 
should  be  required  to  properly  perform  the  duties  of  the  oflSce, 
such  additional  deputies  each  to  receive  an  annual  salary  of 
fifteen  hundred  dollars  in  monthly  installments.  A  sealer 
was  duly  appointed,  and  on  November  22,  1911,  he,  with  the 
approval  of  the  supervisors,  appointed  the  plaintiff  herein  a 
deputy  sealer.  He  immediately  entered  upon  and  has  ever 
since  continued  the  discharge  of  the  duties  of  said  office.  The 
claim  is  that  this  statute  and  the  ordinance  of  the  city  in  pur- 
suance thereof  are  in  conflict  with  the  constitution. 

At  the  time  said  act  was  passed  the  constitution  provided 
that  "No  state  office  shall  be  continued  or  created  in  any 
county,  city,  town,  or  other  municipality,  for  the  inspection, 
measurement,  or  graduation  of  any  merchandise,  manufacture, 
or  commodity;  but  such  county,  city,  town,  or  municipality 
may,  when  authorized  by  general  law,  appoint  such  officers." 
(Art.  XI,  sec.  14.) 

Conceding  that  this  language  applies  to  such  an  office  as  a 
sealer  of  weights  and  measures  having  the  duties  provided  by 
this  act,  the  statute  seems  to  be  clearly  within  the  power  to 
authorize  by  general  law  the  appointment  of  such  officers, 
which  this  section  expressly  confers. 

We  think  the  language  of  section  14  embraces  the  subject 
matter  of  the  act,  but  if  it  did  not,  the  ordinance  would  be 
clearly  valid  as  an  exercise  of  the  police  power  conferred  on 
municipalities  and  counties  by  section  11  of  said  article:  ''Any 
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county,  city,  town,  or  township  may  make  and  enforce  within 
its  limits  all  such  local,  police,  sanitary,  and  other  regulations 
as  are  not  in  conflict  with  general  laws." 

The  principal  contention  of  the  defendant  is,  however,  that 
although  the  statute  and  the  ordinance  may  have  been  valid  at 
the  time  each  respectively  was  adopted,  they  were  both  re- 
pealed, or  ceased  to  exist  as  valid  provisions  of  law  (art. 
XXn,  sec.  1)  upon  the  adoption  on  October  10,  1911,  of  an 
amended  section  14  of  article  XI  of  the  constitution.  This 
is  as  follows : 

"The  legislature  may  by  general  and  uniform  laws  provide 
for  the  inspection,  measurement  and  graduation  of  merchan- 
dise and  manufactured  articles  and  commodities,  and  may  pro- 
vide for  the  appointment  of  such  o£Scers  as  may  be  necessary 
for  such  inspection,  measurement  and  graduation.'' 

We  perceive  nothing  in  this  section  that  is  inconsistent  with 
the  aforesaid  statute,  nor  anything  that  evinces  an  intention  to 
repeal  or  extinguish  it.  It  does,  indeed,  remove  the  previous 
prohibition  taking  from  the  legislature  the  power,  which  it 
would  otherwise  have  had  under  section  1  of  article  IV,  to 
establish  state  ofBces  for  such  purposes.  It  also  omits  the 
special  authorization  to  counties  and  municipalities  to  do  so 
when  authorized  by  general  laws.  But  counties  and  munici- 
palities undoubtedly  would  have  and  still  have  this  power, 
under  section  11  aforesaid,  in  the  absence  of  a  general  law 
inconsistent  with  its  exercise  by  them.  The  amended  section 
14  does  not  purport  to  repeal  section  11  and  it  is  not  incon- 
sistent therewith.  Neither  does  it  prescribe  any  special 
method  for  the  exercise  by  the  legislature  of  the  power  ex- 
pressly mentioned,  the  power  to  **  provide  for  the  appointment 
of  such  officers  as  may  be  necessary  for  such  inspection,  meas- 
urement and  graduation."  The  former  prohibition  against 
the  creation  of  state  officers  for  that  purpose  being  removed 
by  the  amendment,  the  legislature  may  now,  under  the  general 
power  granted  by  section  1  of  article  IV,  and  also  under  the 
power  specially  described  in  said  amended  section  14,  provide 
either  a  state  system  for  such  purpose,  administered  by  state 
officers,  or  a  local  system  administered  by  the  respective  coun- 
ties, cities,  or  cities  and  counties,  through  officers  which  they 
may  appoint  under  the  authority  of  the  general  statute.  The 
statute  therefore  remains  in  force  as  fully  as  if  the  amendment 


326  Scott  v.  Boyle.  [164  Cal. 

had  not  been  made.  There  is  no  statute  providing  such  state 
system  and  we  are  therefore  not  called  upon  to  determine  what 
effect  such  a  statute  might  have  upon  a  previously  established 
local  system.  We  need  only  say  that  until  there  is  a  state 
system  in  force,  or  until  the  repeal  of  the  act  of  1911,  the  pro- 
visions of  the  latter  prevail  and  the  officers  appointed  under  it 
are  de  jure  officers. 

It  is  further  suggested  that  they  are  county  officers,  that  sec- 
tion 5  of  article  XI  provides  that  the  legislature  shall  regulate 
the  compensation  of  all  such  officers  in  proportion  to  duties 
and,  consequently,  that  it  cannot  delegate  to  the  board  of 
supervisors  of  a  county  or  city  and  county  the  duty  of  fixing 
the  salaries  of  such  officers  instead  of  doing  so  itself.  It  is 
true  that  the  general  principle  is  that  when  the  people  by  their 
constitution  impose  an  express  duty  of  this  kind  on  the  legis- 
lature, that  body  cannot,  in  general,  delegate  such  duty  to  any 
subordinate  body,  {Dougherty  v.  AiLstin,  94  Cal.  601,  fl6 
L.  R.  A.  161,  28  Pac.  834,  29  Pac.  1092].)  *  That  case  decided 
that  said  section  5  confided  to  the  legislature  itself  the  duty 
to  regulate  and  fix  the  compensation  of  county  officers  and 
that  it  could  not  delegate  this  duty,  or  any  part  of  it,  to  a 
county  board  of  supervisors.  We  are  of  the  opinion  that  the 
provision  of  that  section  requiring  the  legislature  to  regulate 
the  compensation  of  the  officers  referred  to  therein  does  not 
apply  to  offices  created  by  the  legislature,  under  said  section 
14,  to  exercise  a  part  of  the  police  powers  of  the  state  which 
the  provisions  of  the  latter  section,  both  in  its  original  form 
and  as  amended,  recognize  as  something  distinct  from  the  gen- 
eral political  functions  of  counties  and  cities  and  the  general 
scheme  of  county  or  municipal  government. 

The  act  applies  throughout  the  state  to  all  the  counties,  cities 
and  municipalities  thereof.  It  is  therefore  uniform  in  its 
operation.  The  fact  that  it  does  not  make  it  compulsory  upon 
the  respective  counties  and  municipalities  to  appoint  such 
sealers  does  not  render  it  lacking  in  the  uniformity  necessaiy 
to  a  compliance  with  section  11  of  article  I  of  the  constitution, 
nor  make  it  a  special  law  within  the  meaning  of  subdivisions 
9,  28,  and  29  of  section  25,  of  article  IV. 

We  see  no  force  in  the  point  that  the  ordinance  is  void  be- 
cause it  vests  in  the  mayor  the  power  of  appointing  the  sealer. 
Such  appointment  is  in  its  nature  an  executive  act.    Confer- 
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ring  it  upon  the  mayor  is  not  a  delegation  to  him  of  the  legis- 
lative power  of  the  board  of  supervisors.  The  act  provides 
that  the  sealer  may  be  appointed  by  the  city  and  county.  An 
appropriate  method  of  accomplishing  this  is  that  here  fol- 
lowed,— ^namely,  by  an  ordinance  authorizing  the  mayor  to  do 
so.  He  is  the  executive  ofScer  of  the  city  and  county. 
Let  the  writ  issue  as  prayed  for. 

Angellotti,  J.,  Lorigan,  J.,  Melvin,  J.,  Henshaw,  J.,  and 
SlosSy  J.y  concurred. 


"^ 


[S.  F.  No.  5831.    In  Bank.— Deeember  11,  1^12.] 

THE  AMERICAN  LAW  BOOK  COMPANY,  Petitioner  v. 
SUPERIOR  COURT  OF  THE  STATE  OP  CALI- 
FORNIA, IN  AND  FOR  THE  COUNTY  OF  SANTA 
CLARA  et  al..  Respondents. 

JxTSTicB's  CouBT — iNsurncnEKT  Skbvigk  or  Summons — Jxtdoment  bt 
DxFAui/r  Against  Foreign  Cobpobation — Affi&mance  on  Appeal 
— CiBTiOKABi. — A  foreign  corporation,  against  whom  a  judgment  by 
default  had  been  rendered  in  a  justice's  court,  on  an  alleged  in- 
rafiicient  substituted  service  of  summons  on  the  secretary  of  state, 
bj  appealing  to  the  superior  court  submitted  the  question  of  the 
want  of  jurisdiction  of  the  justice's  court  of  its  person  to  the 
superior  court,  and  the  latter  court  had  the  power  to  decide  that 
question  incorrectly  as  well  as  correctly.  After  its  affirmance  by 
the  superior  court,  the  judgment  of  the  justice's  court  is  no  longer 
■object  to  review  on  certiorari.  An  attack  in  such  a  proceeding 
must  be  confined  to  the  jurisdiction  of  the  superior  court  over  the 
person  of  the  petitioner. 

IlK — SUPBBIOB  Ck>UBT  AOQUIBES  JUBISDICTION  Of  PeBSON  OV   APPELLANT 

— PowEB  TO  Heab  and  Detebminb  APPEAL. — An  appeal  to  the 
superior  court,  although  not  the  exclusive  remedy,  is  one  method 
and  an  appropriate  manner  of  attacking  the  jurisdiction  of  the 
justice's  court,  and  such  defendant,  by  appealing  to  the  superior 
court  from  the  judgment  of  the  justice's  court,  submitted  its  person 
to  the  jurisdiction  of  the  superior  court,  and  cannot  afterward  by 
certiorari  question  the  power  of  that  court  to  hear  and  determine 
the  appeal. 
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APPLICATION  for  a  Writ  of  Certiorari  directed  to  the 
Superior  Court  of  Santa  Clara  County  and  John  E.  Bichards, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  C.  Schaertzer,  for  Petitioner. 

B.  C.  McComish,  and  WiU  M.  Beggs,  for  Bespondenta. 

MELVIN,  J. — ^A  writ  of  certiorari  was  issued  by  this  court 
directed  to  the  superior  court  of  Santa  Clara  County,  requir- 
ing that  court  to  certify  a  transcript  of  the  proceedings  and 
records  in  the  case  of  E.  V.  Burke  v.  The  American  Law  Book 
Company.  That  case  was  appealed  from  the  justice's  court  of 
San  Jose  Township.  It  was  an  action  for  damages  for  breach  of 
contract,  the  sum  demanded  being  $299,  and  in  a  second  count 
for  money  had  and  received  the  same  amount  was  also  prayed 
for.  Summons  was  issued  and  was  duly  signed  by  John  T. 
Wallace,  justice  of  the  peace  of  said  San  Jose  Township,  and 
to  said  summons  there  was  attached  a  certificate  of  the  county 
clerk  of  Santa  Clara  County,  under  seal,  duly  setting  forth 
the  qualifications  of  said  Wallace  as  a  justice  of  the  peace. 
The  summons  was  served  by  the  delivery  of  a  copy  thereof 
with  a  copy  of  the  complaint  thereto  attached,  to  the  secre- 
tary of  state,  but  the  return  to  this  writ  shows  that  the  copy 
of  the  clerk's  certificate  to  the  official  character  of  the  justice  of 
the  peace  had  no  seal  indicated  thereon.  The  return  of  the 
sheriff  of  the  county  of  Sacramento  certified  that  The  American 
Law  Book  Company  was  a  foreign  corporation  doing  business 
in  the  state  of  California,  and  that  said  corporation  had  not 
designated  any  resident  of  this  state  as  a  person  upon  whom 
process  might  be  served.  Thirty  days  after  the  service  of  sum- 
mons as  shown  by  the  return  above  described,  the  justice  of  the 
peace  entered  judgment  for  $299  in  favor  of  plaintiff,  as  de- 
fendant had  made  no  appearance.  Fifteen  days  following  the 
entry  of  said  judgment  defendant  appealed  to  the  superior 
court.  It  does  not  appear  either  from  the  petition  or  the  return 
whether  this  appeal  was  formally  upon  questions  of  both  law 
and  fact,  but  the  record  does  show  that  petitioner's  attorney 
declared  at  the  hearing  in  the  superior  court,  in  answer  to  a 
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question  by  the  judge,  that  it  was  taken  upon  questions  of  law 
alone.  At  this  hearing  the  appellant  offered  certain  oral  and 
documentary  evidence  which,  under  stipulation,  was  admitted 
by  the  court,  subject  to  a  future  ruling,  but  the  court  there- 
after made  no  ruling  on  the  admissibility  of  this  evidence, 
which  consisted  of  (1)  a  copy  of  the  summons,  complaint  and 
certificate  served  upon  the  secretary  of  state,  showing  the  ab- 
sence pf  a  seal  from  the  said  certificate;  (2)  the  testimony  of 
the  officer  who  served  the  summons  on  the  secretary  of  state, 
that  his  knowledge  of  defendant's  failure  to  designate  a  resi- 
dent agent  to  receive  service  of  process  in  California  was  based 
upon  his  examination  of  the  records  in  the  office  of  the  secre- 
tary of  state;  and  (3)  testimony  of  an  employee  of  the  cor- 
poration defendant  that  the  company's  method  of  doing  busi- 
ness was  to  take  orders  in  California  for  books  and  to  send 
such  orders  for  approval  to  defendant's  office  in  New  York, 
and  that  upon  approval  of  the  orders  the  books  were  sent  by 
freight  or  express  directly  to  the  purchasers.  Upon  this  show- 
ing the  superior  court  affirmed  the  judgment,  but  a  partial 
satisfaction  having  been  made  a  new  judgment  for  two  hun- 
dred and  seventy  dollars  was  entered. 

Petitioner  contends  that  the  superior  court  never  obtained 
jurisdiction  over  its  person  because  the  judgment  in  the  jus- 
tice's court  was  a  nullity.  The  contention  is  that  the  sheriff's 
return  to  the  summons  declaring  the  defendant  to  be  a 
''foreign  corporation  doing  business  in  this  state"  was  insuffi- 
cient as  a  conclusion  and  as  a  statement  not  based  upon  posi- 
tive knowledge;  that  the  service  was  void  by  reason  of  the 
absence  of  a  description  of  the  seal  from  the  copy  of  the 
clerk's  certificate;  that  the  evidence  in  the  justice's  court  was 
not  sufficient  to  show  the  failure  of  the  defendant  to  designate 
a  resident  Calif omian  upon  whom  process  might  be  served; 
and  that  sections  405  and  410  of  the  Civil  Code  are  unconsti- 
tutional as  applied  to  this  petitioner.  It  will  be  seen  that 
many  of  these  objections  are  to  the  jurisdiction  not  of  the 
superior  court  but  of  the  justice's  court.  This  attack  must  be 
confined  to  the  jurisdiction  of  the  superior  court  over  the  per- 
son of  the  petitioner.  One  method  of  attacking  the  jurisdic- 
tion of  the  justice's  court  is  by  appeal  to  the  superior  court. 
{Tucker  v.  Justices'  Court,  120  Cal.  514,  [52  Pac.  808J.) 
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After  such  appeal,  no  further  attack  may  be  made  upon  the 
judgment  given  in  the  justice's  court.  As  was  said  in  Olcese 
V.  Justice's  Court,  156  Cal.  86,  [103  Pac.  318] :  "This  court 
has  never  recognized  the  right  of  a  petitioner  to  writ  of  cer- 
tiorari  to  review  the  judgment  of  a  justice's  court  after  appeal 
taken  and  determined  in  the  superior  court."  Respondent 
contends,  and  we  think  correctly,  that  by  its  appeal  to  the 
superior  court  the  petitioner  submitted  the  question  of  want 
of  jurisdiction  of  its  person  to  the  superior  court  and  that  the 
tribunal  to  which  the  appeal  was  thus  prosecuted  had  the  right 
to  decide  that  question  incorrectly  as  well  as  correctly.  This 
court  said  in  the  opinion  in  the  Matter  of  Hughes,  159  Cal. 
363,  [113  Pac.  686] :  *'The  supreme  court  has  jurisdiction  in 
certiorari  to  review  a  judgment  of  the  superior  court  only 
in  a  case  where  that  court  has  exceeded  its  jurisdiction  (Code 
Civ.  Proc,  sec.  1068),  and  in  svch  cases  only  for  the  purpose 
of  inquiring  whether  or  not  the  judgment  sought  to  be  re- 
viewed was  in  excess  of  jurisdiction,  or  as  the  code  expresses 
it,  'the  review  upon  this  writ  cannot  be  extended  further  than 
to  determine  whether  the  inferior  tribunal,  board,  or  officer 
has  regularly  pursued  the  authority  of  such  tribunal,  board, 
or  officer.'  (Code  Civ.  Proc,  sec.  1074.)  If  such  tribunal  has 
regularly  pursued  its  authority,  our  inquiry  stops.  We  can- 
not consider  or  correct  errors  of  law  committed  by  the  inferior 
court  in  the  exercise  of  its  authority  on  the  merits  of  the  cause 
'  it  has  jurisdiction  to  entertain  and  decide.  No  matter  how 
erroneous  that  decision  may  be,  even  on  the  face  of  the  record, 
we  have  no  power  to  change,  annul,  or  reverse  it  in  this  pro- 
ceeding, if  that  court  had  jurisdiction  to  act  in  the  matter 
before  it."  But  petitioner  insists  that  it  only  appeared  for 
the  purpose  of  questioning  the  jurisdiction  of  the  justice's 
court ;  that  it  never  submitted  itself  generally  to  the  superior 
court,  and  that  the  method  followed  by  it  was  the  only  one 
available.  Undoubtedly  an  appeal  to  the  superior  court  is 
one  method  and  an  appropriate  manner  of  attacking  the  juris- 
diction of  the  justice's  court.  {Tucker  v.  J\isiices'  Court,  120 
Cal.  514,  [52  Pac.  808].)  But  it  is  not  exclusive.  For  ex- 
ample, it  does  not  appear  that  petitioner  had  no  opportunity 
to  make  a  motion  to  set  aside  the  default.  When  such  a 
motion  has  been  denied  erroneously  the  moving  party  may  by 
a  writ  of  prohibition  restrain  the  enforcement  of  the  judg- 
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ment.  In  Sanborn  v.  Superior  Court,  60  Cal.  425,*  the  appli- 
cation was  for  a  writ  of  prohibition.  Petitioner,  who  was 
defendant  in  the  action  in  the  justice's  court,  after  unsuccess- 
fully combatting  the  jurisdiction  of  that  court,  took  an  appeal 
to  the  superior  court.  The  supreme  court  characterized  as 
"novel  and  singular''  the  action  of  a  party  appealing  in  asking 
that  the  court  should  be  restrained  from  trying  the  appeal 
which  he  was  prosecuting.  In  Armantage  v.  Superior  Court, 
1  Cal.  App.  130,  [81  Pac.  1033],  the  justice's  court  had  lost 
jurisdiction  through  the  improper  service  of  the  notice  of  trial. 
An  appeal  was  taken  and  judgment  was  rendered,  after  trial, 
against  appellant.  There,  as  here,  it  was  contended  that  the 
superior  court  had  no  jurisdiction  on  the  appeal  to  do  any- 
thing except  reverse  the  judgment  and  order  the  case  back  to 
the  justice's  court  as  appellant  demanded,  but  the  district  court 
said:  "Let  it  be  conceded,  without  deciding  the  question,  that, 
under  the  statute  as  heretofore  construed  by  the  supreme 
court,  the  superior  court  should  have  sustained  the  objection 
of  the  appellant  to  trying  the  case  and  should  have  granted 
his  request  to  reverse  the  judgment  of  the  justice  and  send 
the  case  back;  yet  the  refusal  was  only  error.  If  these  objec- 
tions had  not  been  made,  or  if  the  appellant  had  failed  entirely 
to  appear  after  his  appeal  was  perfected,  and  a  trial,  after 
the  five  days'  notice,  had  been  had  in  his  absence  in  the 
superior  court,  there  could,  have  been  no  question  as  to  the 
validity  of  the  judgment  following  such  trial.  The  court  had 
the  same  jurisdiction  to  overrule  appellant's  objections  that 
it  had  to  sustain  them,  or  to  proceed  to  judgment  in  the  appel- 
lant's absence.  Jurisdiction  is  the  power  to  decide — wrong, 
as  well  as  right."  A  rehearing  of  this  case  was  denied  by  the 
supreme  court.  In  other  states  there  is  abundant  authority 
for  the  rule  above  announced.  In  Fee  v.  Big  Sand  Iron  Co., 
13  Ohio  St.  563,  judgment  by  default  had  been  entered  in  the 
court  of  common  pleas.  Defendant  appeared,  however,  and 
gave  notice  of  appeal.  This  was  held  a  submission  to  the 
jurisdiction  of  the  court.  The  above  cited  case  has  been  fol- 
lowed in  many  jurisdictions.  The  following  cases  are  also 
authority  for  the  same  rule:  JT.  C  S.  &  Memphis  B.  B.  v. 
Summers,  45  Ark.  296;  Briggs  v.  Humphrey,  1  Allen  (Mass.) 
372;  McCubrey  v.  Lankis,  74  Minn.  302,  [77  N.  W.  144] ;  Oatit 
v.  Chicago  etc.  By.  Co.,  79  Mo.  503 ;  Oage  v.  Maryatt,  9  Mont. 
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266,  [23  Pac.  337] ;  Perry  v.  McKinzk,  4  Tex.  155 ;  Buthe  v. 
Orem  Bay  $ic.  Co.,  37  Wis.  346 ;  SiancUey  v.  Amow,  13  Pla. 
368 ;  St.  Louig  etc.  By.  Co.  v.  McBride,  141  U.  S.  130,  [35  L. 
Ed.  659, 11  Sup.  Ct.  Rep.  982]. 

Petitioner  having  submitted  its  person  to  the  jurisdiction  of 
the  superior  court  cannot  now  by  certiorari  question  the  power 
of  that  court  to  hear  and  determine  the  appeal  from  the  jus- 
tice's court. 

It  follows  that  the  writ  must  be  discharged  and  it  is  so 
ordered. 

Henshaw,  J.,  Lorigan,  J.,  Angellotti,  J.,  Shaw,  J.,  and  Sloss, 
J.,  concurred. 

Rehearing  denied. 


[L.  A.  No.  2949.    Department  One. — ^December  12,  1912.] 

THOMAS  P.  COOKE,  Respondent,  v.  JOSEPH  MESMER. 

Appellant. 

Pledge  or  Accommodation  Notes — ^Limitation  on  Liability  op  Makbs 
— ^Notice  to  Bank  as  Pledgee — Knowledge  Previously  Acquiked 
BY  President  or  Bank — Fobgettulness  at  Tims  or  Pledge. — A 
bank  which  becomes  the  pledgee  of  certain  accommodation  promis- 
eory  notes  that  were  executed  hy  the  makers  for  the  purpose  of  being 
used  by  the  payees  as  collateral  security  for  a  particular  loan,  under 
a  general  understanding  between  the  payees  and  the  makers  that 
they  should  not  be  used  in  such  a  way  as  to  render  the  makers 
liable  thereon  beyond  a  certain  proportion  of  their  amount,  is  not 
charged  with  notice  of  the  purpose  for  which  the  notes  were  to  be 
used,  or  of  the  limit  of  liability  thereon,  by  reason  of  the  knowledge 
of  such  facts  acquired  at  the  time  of  the  execution  of  the  notes  by 
a  person  who  afterward  became  the  president  of  the  bank,  and  was 
such  at  the  time  the  notes  were  taken  by  it  as  collateral  security, 
unless  such  knowledge  was  present  in  the  mind  of  the  president  at 
the  time  the  notes  were  pledged. 

Id. — Notice — Knowt^edge  Acquired  by  Agent  Prior  to  Agency — 
Notice  to  Principal. — While  the  decided  weight  of  authority  is  in 
favor  of  the  rule  that  knowledge  possessed  by  an  agent  while  he 
occupies  that  relation  and  is  executing  the  authority  conferred  upon 
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him,  as  to  matters  within  the  scope  of  his  authoritj,  is  notice  to 
his  principal,  although  such  knowledge  ma^  have  been  acquired  be- 
fore the  agenejr  was  created,  it  is  universallj  recognized  that  this 
rule  is  subject  to  the  qualification  that  knowledge  acquired  by  an 
agent  before  the  commencement  of  the  agency  is  not  notice  to  the 
principal  unless  it  is  shown  or  appears  that  knowledge  was  present 
in  his  mind  at  the  time  he  acted  for  the  principal. 

Guaranty — Payhxnt  or  Notes — Absolute  and  Unoondxtional  Guaa- 
ANTT. — Under  a  guaranty  of  the  payment  of  promissory  notes,  "with 
all  costs  of  collection,  including  reasonable  attorneys'  fees,"  the 
latter  words  are  words  of  extension  rather  than  of  limitation,  and 
in  no  degree  imply  that  the  guaranty  was  to  be  effective  only  in  the 
event  that  the  holder  of  the  note  was  unable  to  collect  from  the 
maker.  Such  a  guaranty  is  an  absolute  and  unconditional  guaranty 
of  payment  of  the  notes. 

Id. — Action  on  Gua&antt — ^Independent  Contract. — ^An  action  on  such 
a  guaranty  is  one  upon  an  independent  contract  of  the  guarantor, 
with  which  the  principal  debtor  has  nothing  to  do. 

Id. — Pledge   or   Notes    After    Maturity — Absence    or    Notice    by 

Pledgee — Guaranty  or  Payment — Estoppel  op  Guarantors  to  | 

Ldot  Liability  or  Makers. — ^Where  such  notes  were  pledged  to 
the  bank  after  maturity,  and  were  taken  by  it  without  notice  of  any 
fact  not  appearing  on  their  face,  on  the  faith  of  a  representation  i 

by  the  payees  of  their  enforceability  against  the  makers  to  the  full  I 

amount  apparently  due  thereon,  and  at  the  time  of  the  pledge  their  i 

payment  in  full  accord  with  their  terms  was  absolutely  and  uncon- 
ditionally guaranteed  by  the  payees,  the  latter,  in  an  action  against  | 
them  to  enforce  the  guaranty,  are  estopped  from  asserting  any  de- 
fense tending  to  reduce  the  apparent  liability  on  the  part  of  the 
makers,  and  as  guarantors  are  liable  for  the  full  amount  of  the 
notes. 

Id. — Obligation  or  Guarantobs  not  Limited  by  Extent  or  Obligation 
OP  Makers. — ^Under  such  circumstances,  section  2809  of  the  Civil 
Code,  providing  that  "the  obligation  of  a  guarantor  must  be  neither 
larger  in  amount  nor  in  other  respects  more  burdensome  than  that 
of  the  principal,  and  if  in  its  terms  it  exceeds  it,  it  is  reducible  in  i 

proportion  to  the  principal  obligation,''  is  inapplicable  to  relieve  the 
guarantors  from  the  necessity  of  paying  anything  on  their  guaranty  ' 

that  the  makers  could  not  be  compelled  to  pay  on  their  notes.  I 

Id. — Consideration  op  Guaranty — Loan  to  Principal  op  Guarantor. —  , 

The  loan  of  money  to  a  principal  is  sufficient  consideration  to  sup- 
port a  contract  by  his  agent  guaranteeing  the  payment  of  notes 
pledged  to  secure  the  loan. 

Id. — Guaranty  not  Merely  or  Collection — Notes  Past  Due  When 
Pledged. — The  fact  that  such  notes  were  past  due  when  pledged  to 
the  bank  does  not  compel  the  construction  that  such  guaranty  was 
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one  merelj  of  oollection,  rather  than  an  absolnte  and  nneonditional 
guaranty  of  payment. 

Id. — Guaranty  Indorsed  on  Notk — Tims  op  Pledge  Deemed  Time  or 
Making  Guarantt. — Where  a  promissory  note,  bearing  on  its  back 
an  indorsement  guaranteeing  its  payment  by  the  parties  named 
therein  as  payees,  is  pledged  with  a  bank  as  collateral  seeurity,  the 
guaranty,  so  far  as  the  pledgee  is  oonoerned,  must  be  deemed  to  have 
been  made  when  the  note  was  delivered  to  it. 

Id. — Effort  to  Collect  prom  Makers  op  Note  not  Essential. — If  such 
guaranty  was  an  absolute  and  unconditional  guaranty  of  payment, 
no  effort  to  collect  from  the  makers  was  essential  as  a  prerequisite 
to  liability  on  the  part  of  the  guarantors. 

Id. — Guaranty  of  CtosTs  of  Collecting  Note  and  Attorneys'  Fees — 
Attorneys*  Fees  in  Action  on  Guaranty  not  Included. — ^Undcr 
a  guaranty  reading  "I  guarantee  the  payment  of  this  note,  with  all 
costs  of  collection,  including  reasonable  attorneys  fees,"  the  attor- 
neys' fees  therein  referred  to  are  only  such  as  may  be  expended  in 
attempting  to  collect  the  note,  and  do  not  include  any  fee  that  may 
be  paid  in  a  suit  on  the  guaranty. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
Frederick  W.  Houser,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

D.  K.  Trask,  Trask,  Norton  &  Brown,  H.  Gerald  Chapin, 
and  Albert  M.  Norton,  for  Appellant. 

Miller  &  Miller,  D.  Z.  Gardner,  and  J.  W.  McKinley,  for 
Respondent. 

ANQELLOTTI,  J.— This  is  an  action  by  the  assignee  of 
the  Traders  Bank  of  Los  Angeles  against  Joseph  Mesmer  and 
Winfield  Scott  as  the  guarantors  of  thirty-six  promissory  notes 
executed  by  as  many  different  persons  and  payable  to  said 
defendants,  which  had  been  deposited  with  said  bank  by  the 
payees  as  security  for  money  loaned  by  said  bank  to  the  Los 
Angeles  Press,  a  corporation.  The  action  was  to  recover  of 
said  guarantors  so  much  of  the  amount  due  on  said  notes, 
according  to  the  terms  thereof,  as  would  discharge  the  obliga- 
tion of  said  Los  Angeles  Press  to  the  bank.  Defendant  Scott 
defaulted,  and  the  findin^rs  were  in  favor  of  plaintiff  as  against 
Mesmer  for  the  full  amount  claimed.    Judgment  was  given 
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in  favor  of  plaintiff  against  both  defendants  for  such  amount. 
This  is  an  appeal  by  Mesmer  from  said  judgment  and  from 
an  order  denying  his  motion  for  a  new  trial. 

There  is  no  question  in  the  case  as  to  the  correctness  of  the 
claim  of  plaintiff's  assignor  against  the  Xios  Angeles  Press. 
The  claim  was  evidenced  by  certain  promissory  notes  executed 
by  said  Los  Angeles  Press  to  said  Traders  Bank  for  money 
loaned.  The  first  of  these  notes  was  one  for  ten  thousand 
dollars,  payable  one  day  after  date,  given  and  dated  October 
19,  1908,  being  for  ten  thousand  dollars  loaned  on  that  date. 
It  was  signed  by  said  Los  Angeles  Press  by  defendant  Mesmer 
as  president  of  such  corporation  and  by  the  secretary  thereof. 
It  was  in  the  usual  printed  form  in  general  use  among  banks, 
and  contained  in  the  printed  form  the  words  '*And  I  hereby 
deposit  or  pledge  as  collateral  security  for  the  payment  of 
this  note  or  any  other  liability,  present  or  future,  to  the 
Traders  Bank  of  Los  Angeles,"  followed  by  the  written  words 
in  a  space  left  for  insertion  **  thirty-nine  notes  of  a  total  of 
forty  thousand  dollars."  Other  notes  were  subsequently 
given  to  the  bank  by  the  Los  Angeles  Press  for  money  loaned, 
one  of  five  thousand  dollars  on  October  19,  1908 ;  one  of  two 
thousand  dollars  on  July  19,  1909 ;  one  of  four  hundred  dol- 
lars on  July  29,  1909,  and  one  of  five  hundred  dollars  on 
April  19,  1909.  No  mention  was  made  of  security  in  any  of 
these  subsequent  notes.  All  of  these  notes  were  due  at  the 
time  this  action  was  commenced,  and  the  aggregate  amount 
due  thereon  according  to  their  terms  at  the  time  of  judgment 
was  $21,156.15,  for  which  sum,  together  with  one  thousand  dol- 
lars attorney  fees,  judgment  was  given. 

It  is  not  disputed  that  at  the  time  of  the  giving  of  the  ten 
thousand  dollar  note  to  the  Traders  Bank,  Mesmer,  who 
negotiated  the  loan  on  behalf  of  the  Los  Angeles  Press,  de- 
livered to  the  bank  as  security  the  thirty-nine  notes  referred 
to.  It  is  claimed  by  Mesmer  that  they  were  delivered  only 
as  security  for  the  payment  of  the  ten  thousand  dollar  note, 
and  cannot  be  considered  security  for  the  payment  of  any  of 
the  other  notes.  These  thirty-nine  notes,  with  the  exception 
of  one  which  was  for  two  thousand  dollars,  were  for  one  thou- 
sand dollars  each.  With  the  exception  that  the  maker  in  each 
case  was  a  different  person  and  that  the  notes  were  dated  vari- 
ously from  July  8, 1908,  to  September  28, 1908,  the  notes  wera 
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identical  in  form.  The  payees  named  in  each  note  were 
Joseph  Mesmer  and  Winfield  Scott,  and  the  notes  were  all  pay- 
able one  day  after  date.  The  following,  being  a  copy  of  the 
note  of  J.  Harvey  McCarthy,  wiU  serve  as  a  sample  of  all : 

1000.00  Los  Angeles,  Cal,  July  11, 1908. 

One  day  after  date,  for  value  received,  I  promise  to  pay 
to  the  order  of  Joseph  Mesmer  and  Winfield  Scott,  at  Mer- 
chants National  Bank  of  Los  Angeles,  the  sum  of  One  Thou- 
sand Dollars,  without  interest.  I  further  agree  to  pay  a 
reasonable  amount  as  attorney's  fees  and  to  pay  costs  of  suit 
in  case  suit  is  brought  on  this  note  to  compel  payment  thereof. 

*'J.  Habvby  McCarthy." 

At  the  time  these  notes  were  delivered  to  the  Traders  Bank 
by  Mesmer,  each  bore  on  its  back  the  following  indorsement, 
— ^namely : 

**For  value  received,  I  guarantee  the  payment  of  this  note, 
with  all  costs  of  collection,  including  reasonable  attorney's 
fees,  and  authorize  extension  of  time  to  maker,  and  same  shall 
not  affect  my  liability.  Demand,  notice  of  nonpayment  and 
protest  waived. 

'^  Joseph  Mesmeb. 
*' "Winfield,  Scott." 

Three  of  these  one  thousand  dollar  notes, — namely,  those  of 
Carl  Leonardt,  J.  Myrick,  Jr.,  and  C.  A.  Canfield,  were  subse- 
quently, at  Mesmer 's  request,  redelivered  to  him  by  the  bank, 
two  hundred  and  fifty  dollars  being  paid  on  the  indebtedness 
of  the  Los  Angeles  Press  to  the  bank  on  the  withdrawal  of 
each  of  said  notes. 

This  action  is  on  the  guaranty  on  the  remaining  thirty-six 
notes. 

The  thirty-nine  notes  were  in  fact  given  by  the  makers  to 
Mesmer  and  Scott  solely  for  the  purpose  of  being  used  as  col- 
lateral security  for  the  payment  of  money  to  be  borrowed  for 
and  on  account  of  the  Los  Angeles  Press,  which  was  to  publish 
a  newspaper  in  Los  Angeles  to  be  known  as  the  Evening  News, 
It  may  be  conceded  that  it  was  the  general  understanding  be- 
tween Mesmer  and  Scott  on  the  one  hand,  and  each  of  the 
makers  on  the  other  that  such  notes  should  not  be  used  in  such 
a  way  as  to  render  any  maker  liable  for  a  sum  in  excess  of  one- 
fourth  of  the  amount  of  his  note  with  interest.  After  the  de- 
livery of  the  notes  to  Mesmer  and  Scott,  writings  were  signed 


Dec.  1912.]  CooK£  v.  Mbsmeel  837 

by  each  of  the  makers  purporting  to  authorize  said  payees  to 
pledge  the  same  to  the  Merchants  National  Bank,  as  security 
for  the  payment  of  two  notes,  one  for  one  thousand  two  hun- 
dred and  fifty  dollars  and  one  for  eight  thousand  seven  hun- 
dred and  fifty  dollars.  No  other  written  authorization  to 
pledge  was  ever  signed  by  said  makers.  The  Merchants 
National  Bank  notes  were  taken  up  with  the  money  loaned  by 
the  Traders  Bank,  and  the  collateral  security  notes  having 
been  redelivered  to  Mesmer  and  Scott,  the  same  were  deliv- 
ered by  them  to  the  Traders  Bank  as  already  stated. 

The  Traders  Bank  had  no  notice  of  any  of  the  circumstances 
under  which  the  thirty-nine  notes  had  been  given  to  Mesmer 
and  Scott,  or  of  any  understanding  between  them  and  the 
makers,  as  to  the  purpose  for  which  they  were  to  be  used  or 
the  limit  of  liability  thereon,  except  such  notice  or  knowledge 
as  must  be  imputed  to  it  by  reason  of  the  knowledge  of  Phillip 
L.  Wilson,  its  president  at  the  time  the  loans  were  made  and 
the  notes  taken  as  collateral  security.  Wilson  was  the  maker 
of  one  of  the  one  thousand  dollar  notes.  His  note  was  dated 
July  11,  1908,  and  he  had  signed  the  written  authorization 
to  pledge  the  notes  to  the  Merchants  National  Bank  for  an 
aggregate  indebtedness  of  ten  thousand  dollars,  which  was 
evidenced  by  notes  given  during  September,  1908.  The  note 
given  by  Wilson  was  not,  in  fact,  his  own  obligation.  He  had 
declined  to  personally  take  part  in  the  matter,  and  gave  the 
note  as  agent  for  an  undisclosed  party,  who  did  not  want  to 
be  known  in  the  matter.  Wilson  was  in  no  way  connected 
with  the  Traders  Bank  at  the  time  of  the  giving  of  his  one 
thousand  dollar  note  or  at  the  time  of  the  signing  of  the 
written  authorization  to  pledge  the  notes  to  the  Merchants 
National  Bank.  The  court  expressly  found  that  the  Traders 
Bank  had  no  notice  or  knowledge  of  any  of  the  circumstances 
we  have  referred  to.  It  further  found  that  while  Wilson  was 
the  president  of  the  Traders  Bank  and  the  ofiicial  of  said  bank 
who  had  authority  to  and  who  did  represent  said  bank  in  said 
loan  transactions,  he  was  in  no  way  connected  with  said  bank 
at  the  time  of  signing  his  note,  and  that  he  never  communi- 
cated any  knowledge  that  he  possessed  in  regard  to  the  mat- 
ter to  the  Traders  Bank  ''and  that  at  the  time  of  the  transac- 
tions with  respect  to  the  making  of  the  loans  by  said  Traders 
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Bank  to  the  said  Los  Angeles  Press,  set  out  in  the  amended 
complaint,  said  Wilson  had  forgotten  and  did  not  have  in  his 
mind  any  knowledge  or  memory  of  the  aforesaid  agreement 
whereby  each  of  the  makers  of  said  promissory  notes  was  liable 
for  and  was  to  pay  only  twenty -five  per  cent  of  the  principal 
sum  expressed  on  the  face  thereof."  The  portion  of  the  find- 
ing that  we  have  quoted  is  earnestly  assailed  by  learned  coun- 
sel for  Mesmer  as  not  being  sustained  by  the  evidence.  While 
the  evidence  on  this  point  is  of  such  a  nature  that  we  would 
not  feel  warranted  in  saying  that  a  different  conclusion  on 
the  part  of  the  trial  court  would  not  have  been  held  by  us 
to  have  been  sufficiently  supported  by  the  evidence,  or  even 
that  we  might  not  have  come  to  a  different  conclusion  our- 
selves were  the  question  presented  to  us  as  triers  of  the  facts, 
we  are  satisfied  that  it  cannot  properly  be  held  as  matter  of 
law  that  the  conclusion  of  the  trial  court  has  not  sufficient 
support  in  the  evidence.  The  testimony  of  Wilson  himself 
as  to  absence  of  knowledge  or  memory  on  his  part  is  clear 
and.  positive,  and  there  are  some  circumstances  disclosed  by 
the  evidence  that  tend  to  corroborate  this  testimony.  It  can- 
not be  said  that  it  is  impossible  in  the  nature  of  things  that 
he  should  have  altogether  forgotten  the  conversations  between 
himself  and  Mesmer  and  Scott  as  to  any  limitation  of  liability 
on  the  note  signed  by  him  as  agent  for  an  undisclosed  prin- 
cipal, as  well  as  the  writing  expressly  authorizing  the  pledging 
of  the  notes  to  the  Merchants  National  Bank,  a  writing  which 
by  the  way,  did  not  in  terms  expressly  purport  to  limit  the 
authority  of  Mesmer  and  Scott  to  otherwise  pledge  the  same. 
We  have  in  this  matter  the  usual  case  of  mere  conflict  in  evi- 
dence, where  the  appellate  court  under  its  well  settled  rule 
is  not  authorized  to  interfere  with  the  determination  of  the 
trial  court. 

In  view  of  what  we  have  said  on  this  point,  it  is  clear  that 
the  finding  that  the  Traders  Bank  had  no  notice  or  knowledge 
of  any  of  these  circumstances  is  sustained  by  the  evidence. 
While  the  decided  weight  of  authority  is  in  favor  of  the  rule 
that  knowledge  possessed  by  an  agent  while  he  occupies  that 
relation  and  is  executing  the  authority  conferred  upon  him,  as 
to  matters  within  the  scope  of  his  authority,  is  notice  to  his 
principal,  although  such  knowledge  may  have  been  €u:quired 
before  the  agency  was  created,  it  is  universally  recognized 
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that  this  rale  is  subject  to  the  qualification  that  "knowledge 
acquired  bj  an  agent  before  the  commencement  of  the  agency 
is  not  notice  to  the  principal  unless  it  is  shown  or  appears  that 
knowledge  was  present  in  his  mind  at  the  time  he  acted  for 
the  principal."  (1  Clark  &  Skyles  on  Agency,  sec.  482.)  In 
Christie  v.  Sherwood,  113  Cal.  526,  [45  Pac.  820],  in  discuss- 
ing the  question  whether  knowledge  acquired  by  the  cashier  of 
a  bank  while  he  was  acting  as  agent  for  another  was  notice  to 
the  bank  in  a  subsequent  transaction,  this  court  said:  "but 
whether  it  is  notice  to  the  bank  depends  upon  whether  the 
previous  transaction  was  present  in  his  mind  at  the  time  the 
loan  was  made  by  the  bank."  (See,  also,  Wittenbrock  v. 
Parker,  102  Cal.  93,  102,  103,  [41  Am.  St.  Bep.  172,  24  L.  R. 
A.  197,  36  Pac.  374].)  It  being  conceded  that  the  only  notice 
to  the  bank  was  such  as  it  must  be  held  to  have  had  in  view 
of  the  knowledge  of  its  agent,  Wilson,  it  is  thus  seen  that, 
in  view  of  the  finding  as  to  the  lack  of  knowledge  and  memory 
on  Wilson 's  part  at  the  time  of  the  transactions  with  the  Los 
Angeles  Press,  it  must  be  held  that  the  finding  as  to  lack  of 
knowledge  or  notice  on  the  part  of  the  bank  is  fully  sustained 
by  the  evidence. 

There  can  be  no  doubt  that  the  findings  substantially  to  the 
effect  that  the  thirty-nine  notes  were  pledged  as  collateral 
security  for  not  only  the  ten  thousand  dollar  loan  to  the  Los 
Angeles  Press,  but  also  for  all  the  subsequent  loans  to  that 
corporation,  and  that  such  subsequent  loans  were  made  by  the 
Traders  Bank  on  the  faith  of  such  pledge,  are  sufSciently  sus- 
tained by  evidence. 

The  thirty-nine  notes  were  all  notes  payable  one  day  after 
their  date  and  were  pledged  to  the  Traders  Bank  after  ma- 
turity. It  must  be  conceded  that  the  bank  therefore  took  them 
subject,  so  far  as  the  makers  were  concerned,  to  any  defenses 
which  might  have  been  successfully  made  by  the  makers 
against  the  payees,  Mesmer  and  Scott.  We  may  concede 
solely  for  the  purposes  of  this  decision  that  by  reason  of  the 
circumstances  attendant  upon  the  giving  of  these  notes  to 
such  payees,  they  could  not  enforce  payment  thereof  against 
the  makers  for  any  sum  in  excess  of  one-fourth  of  the  amount 
thereof,  and  that  the  same  would  be  true  as  to  any  assignee 
or  indorsee  of  such  notes  and  as  to  any  action  brought  against 
the  makers  thereof.    But  this  is  no  such  action.    It  is  an  ae- 
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tion  against  Mesmer  and  Scott  on  their  absolute  and  uncon- 
ditional guaranty,  indorsed  on  the  back  of  each  note.  We 
have  already  set  forth  a  copy  of  this  guaranty,  and  it  is  not 
necessary  here  to  repeat  it.  Plainly,  it  is  what  we  have  just 
stated  it,  an  absolute  and  unconditional  guaranty  of  the  pay- 
ment of  each  note  in  full  accord  with  its  terms.  The  words 
"with  all  costs  of  collection,  including  reasonable  attorneys 
fees"  are  words  of  extension  rather  than  of  limitation,  and 
in  no  degree  imply  that  the  guaranty  was  to  be  eflEective  only 
in  the  event  that  the  plaintiff  was  unable  to  collect  from  the 
makers.  It  is  thoroughly  settled  that  an  action  on  such  a 
guaranty  is  one  upon  an  independent  contract  of  the  guar- 
antor, with  which  the  principal  debtor  has  nothing  to  do. 
The  liability  of  the  guarantor  depends  entirely  upon  the  terms 
of  his  contract  of  guaranty,  and  **  there  is  no  privity,  or  mu- 
tuality, or  joint  liability  between  the  principal  debtor  and 
his  guarantor."  {Adams  v.  Wattcxe,  119  Cal.  67,  [51  Pac. 
14] ;  see,  also,  Kinsel  v.  Ballou,  151  Cal.  762,  [91  Pac.  620].) 
Such  contract  of  guaranty  in  this  case  was  made  by  the 
guarantors  personally  with  the  Traders  Bank  when  they  de- 
livered the  notes  payable  to  themselves  to  the  bank,  with  their 
guaranty  written  and  signed  on  the  back  thereof,  as  security 
upon  the  terms  and  conditions  stated  in  the  ten  thousand 
dollar  note  for  the  payment  of  said  note  **or  any  other  lia- 
bility, present  or  future,  to  the  Traders  Bank  of  Los  Angeles." 
According  to  both  allegations  of  the  complaint  and  findings, 
sufficiently  supported  by  the  evidence,  they  personally  nego- 
tiated the  loan,  knew  the  terms  upon  which  said  notes  were 
to  be  deposited  as  security,  as  stated  in  the  ten  thousand  dollar 
note,  and  deposited  the  pledged  notes  in  accord  with  the 
understanding  so  expressed.  The  bank  took  them,  as  we  have 
seen  it  must  be  held  here,  without  notice  of  any  fact  not  ap- 
pearing on  the  face  of  the  notes,  and  made  its  loans  to  the  Los 
Angeles  Press,  relying  thereon.  Under  such  circumstances, 
the  liability  of  the  guarantors  to  the  bank  appears  to  be  clear, 
whatever  may  be  the  fact  as  to  the  liability  of  the  makers  on 
the  notes  by  virtue  of  any  arrangement  between  themselves 
and  the  payees.  We  are  not  here  concerned  with  the  latter 
question.  Learned  counsel  for  Mesmer  relies  strongly  on  sec- 
tion 2809  of  the  Civil  Code,  which  provides  that  "the  obliga- 
tion of  a  guarantor  must  be  neither  larger  in  amount  nor  in 
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other  respects  more  burdensome  than  that  of  the  principal, 
and  if  in  its  terms  it  exceeds  it,  it  is  reducible  in  proportion 
to  the  principal  obligation,"  as  relieving  the  guarantors  here 
from  the  necessity  of  paying  anything  on  their  guaranty  that 
the  makers  could  not  be  compelled  to  pay  on  their  notes.  This 
section  affords  no  protection  to  the  guarantors  under  the  cir- 
eiunstances  of  this  case.  The  facts  alleged  and  found  suffi- 
ciently show  a  representation  to  the  bank  by  Mesmer  and 
Seott  personally  of  the  enforceability  of  the  notes  against 
the  makers  to  the  full  amount  apparently  due  thereon,  going 
to  the  full  extent  of  their  guaranty,  upon  the  faith  of  which 
the  bank  acted  in  making  the  loans  to  the  Los  Angeles  Press ; 
and,  regardless  of  any  other  possible  answer  to  the  claim, 
upon  well  settled  principles  Mesmer  and  Scott  are  estopped 
from  asserting  in  an  action  on  their  guaranty  any  defense 
tending  to  reduce  the  amount  of  such  apparent  liability  on 
the  part  of  the  makers.  While  it  is  true  that  they  were  acting 
in  a  representative  capacity  in  giving  the  note  of  the  Los 
Angeles  Press  to  the  Traders  Bank,  they  were  clearly  acting 
in  their  individual  capacity  in  delivering  over  and  allowing 
the  pledging  of  their  notes  as  collateral  security  for  the  loans. 
As  said  in  8t.  John  v.  Roberts,  31  N.  T.  441,  [88  Am.  Dec. 
287],  in  a  somewhat  similar  case,  ''Such  act  of  theirs  was  a 
representation  of  their  liability  on  the  note  and  they  are 
now  estopped  in  good  faith  and  sound  morals,  from  denying 
such  liability."  It  certainly  would  be  a  most  peculiar  rule 
of  law  that  would  allow  a  payee  of  a  note,  who  guarantees 
the  payment  of  the  same  to  another  to  whom  he  pledges  it  as 
security  for  another  obligation,  to  interpose  successfully  as 
a  defense  when  sued  on  his  guaranty,  some  private  under- 
standing between  himself  and  the  maker  of  the  note,  of  which 
the  third  party  had  no  notice  or  knowledge.  Although  Mes- 
mer and  Scott  did  not  personally  receive  the  money  loaned  to 
the  Los  Angeles  Press,  there  can  be  no  question  of  the  suffi- 
ciency of  consideration  for  their  undertaking  of  guaranty. 

The  thirty-nine  notes  had  theretofore  been  pledged  to  the 
Merchants  National  Bank  as  security  for  loans  made  by  that 
bank  to  Mesmer  and  Scott  on  notes  executed  by  Scott.  The 
obligations  in  favor  of  such  bank  were  extinguished  by  pay- 
ment with  the  aid  of  the  money  borrowed  from  the  Traders 
Bank,  and  the  pledged  notes  were  thereupon  released  from 
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such  pledge  and  returned  to  the  payees  named.  It  is  urged 
that  the  payment  of  the  Merchants  National  Bank  notes  ex- 
tinguished the  obligation  of  the  makers  of  the  thirty-nine 
notes,  and,  consequently,  the  obligation  of  the  guarantors. 
What  we  have  already  said  on  the  subject  of  estoppel  is  a 
sufficient  answer  to  this  claim. 

We  are  satisfied  that  the  fact  that  the  thirty-nine  notes 
were  past  due  when  pledged  to  the  Traders  Bank  should  not 
be  held  to  force  the  construction  that  the  guaranty  was  one 
merely  of  collection  (see  Civ.  Code,  sec.  2800),  rather  than 
an  absolute  and  unconditional  guaranty  of  payment.  Under 
our  statute,  **a  guaranty  is  to  be  deemed  unconditional  unless 
its  terms  import  some  condition  precedent  to  the  liability  of 
the  guarantor."  (Civ.  Code,  sec.  2806.  See  Pierce  v.  Merrill, 
128  Cal.  464,  469,  470  [79  Am.  St.  Bep.  56,  61  Pac.  64].)  So 
far  as  the  Traders  Bank  is  concerned  the  guaranty  here  must 
be  deemed  to  have  been  made  when  the  notes  on  which  the 
same  was  indorsed  were  delivered  by  Mesmer  and  Scott  to  such 
bank.  There  is  nothing  in  the  terms  of  the  guaranty,  or  in 
the  facts  and  circumstances  of  the  case  to  import  any  condi- 
tion precedent  to  the  liability  of  the  guarantors.  It  is  not 
disputed  that  if  the  guaranty  was  an  absolute  and  uncondi- 
tional guaranty  of  payment,  no  effort  to  collect  from  the 
makers  was  essential  as  a  prerequisite  to  liability  on  the  part 
of  the  guarantors.  (See  Pierce  v.  MerriU,  128  Cal.  464,  [79 
Am.  St.  Bep.  56,  61  Pac.  64] ;  Adams  v.  WaUace,  119  Cal.  67, 
[51  Pac.  14].) 

We  cannot  say  that  the  trial  court  abused  the  discretion 
committed  to  it  by  the  law  in  denying  the  motion  for  a  new 
trial,  in  so  far  as  the  same  was  based  on  the  ground  of  the 
alleged  newly  discovered  evidence  of  Mr.  Price. 

As  we  have  said,  the  judgment  awarded  plaintiff,  one  thou* 
sand  dollars,  as  and  for  attorneys'  fees  in  this  action  on  the 
guaranty.  We  are  satisfied  that  this  portion  of  the  judgment 
cannot  be  upheld.  It  is  based  entirely,  of  course,  on  the  lan- 
guage of  the  guaranty  on  each  of  the  thirty-nine  notes,  **I 
guarantee  the  payment  of  this  note,  with  all  costs  of  collec- 
tion, including  reasonable  attorneys  fees."  We  are  of  the 
opinion  that  it  should  be  held  that  the  reasonable  attorneys' 
fees  therein  referred  to  are  such  attorneys'  fees  as  may  be 
expended  in  attempting  to  collect  the  note,  and  do  not  in- 
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elude  any  fee  that  may  be  paid  in  a  suit  on  the  guaranty. 
The  words  "with  all  costs  of  collection"  manifestly  refer  to 
the  words  *'this  note.*'  As  we  have  seen,  this  is  in  no  sense 
an  action  on  the  notes  or  any  attempt  to  collect  the  same. 

There  is  no  other  matter  requiring  special  mention.  We 
find  nothing  in  any  of  the  points  made  warranting  anything 
more  at  our  hands  than  a  modification  of  the  judgment  by 
eliminating  therefrom  the  amount  allowed  for  attorney  fees. 

The  judgment  is  modified  by  striking  therefrom  the  words 
t  '*also  the  further  sum  of  one  thousand  dollars  as  and  for 
attorneys  fees  herein,"  and  as  so  modified  it  is  afSrmed. 
The  order  denying  the  motion  for  a  new  trial  is  afSrmed. 

Sloss,  J.,  and  Shaw,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[Sse.  No.  1938.    Department  One. — ^December  13,  1012.] 

BEULAH  WORK.  Appellant,  v.  J.  D.  CAMPBELL, 

Respondent. 

Dbcbtf — ^Fbaudulekt  Bxfbesentations  to  Wm  CAusmo  Sepasatioit 
TROM  Husband. — Where  the  separation  of  a  husband  and  wife  was 
fhe  result  of  her  eniel  treatment  of  him,  and  the  sole  cause  of  her 
Qonduct  was  the  action  of  a  third  person  in  making  to  her  willfuUj 
false  representations  concerning  her  husband,  for  the  very  purpose 
and  with  the  design  on  his  part  to  so  influence  her  as  to  bring  about 
■uch  a  separation,  the  wife  may  maintain  an  action  against  the  per- 
son making  the  false  representations  to  recover  damages  occasioned 
her  as  the  result  of  the  separation. 

Id. — ^When  Action  fob  Deceit  Will  Lie.— As  a  general  rule,  an  action 
for  damages  for  deceit  will  He  wherever  a  party  has  made  a  fake 
representation  of  a  material  fact  susceptible  of  knowledge,  knowing 
it  to  be  false  or  not  having  sufficient  knowledge  on  the  subject  to 
warrant  the  representation,  with  the  intent  to  induce  the  person  to 
whom  it  is  made,  in  reliance  upon  it,  to  do  or  refrain  from  doing 
something  to  his  pecuniary  hurt,  when  such  person,  acting  with  rea- 
sonable prudence^  is  thereby  deceived  and  induced  to  so  do  or  refrain, 
to  his  danuiga. 
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Id. — Conduct  or  Plaintiff  Dirsct  Cause  of  Result  Occasioning  Dam- 
age.— It  is  no  answer  to  such  an  action  that  the  action  or  conduct 
of  the  plaintiff  is  the  direct  cause  of  the  result  occasioning  damages. 
The  whole  basis  of  the  action  is  that  such  act  or  oonduet  wai  f  raudn- 
lently  induced  by  the  defendant. 

Id. — Conduct  Violative  of  Good  Morals  oe  Pubuo  Pouct. — ^Under  the 
circumstances  alleged  in  the  complaint,  it  is  held  that  the  harsh  and 
cruel  conduct  of  the  wife  toward  her  husband,  so  fraudulently  induced 
and  causing  their  separation,  was  not  so  Tiolative  of  good  morals 
or  public  policy  as  to  defeat  her  right  to  action. 

Id. — Husband  Necessabt  Party  Plaintiff — Failure  to  Join — ^Waiveb 
of  Nonjoinder — Demurrer. — Notwithstanding  the  complaint  in 
such  action  shows  upon  its  face  that  the  plaintiff  is  a  married 
woman  and  that  she  and  her  husband  are  not  living  separate  and 
apart  bj  reason  of  his  desertion  of  her,  and  that  the  husband  was 
a  necessary  party  plaintiff,  and  that  any  damages  recovered  therein 
would  be  community  property,  the  failure  to  join  him  as  such  a 
party  is  waived,  unless  objection  to  his  nonjoinder  is  specially  taken 
by  demurrer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kings 
County.    John  G.  Covert,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Dixon  L.  Phillips,  and  Robert  W.  Miller,  for  Appellant. 

J.  C.  C.  Bujssell,  for  Respondent. 

ANGBLLOTTI,  J.— Defendant's  demurrer  to  plaintiff's 
amended  complaint  having  been  sustained,  and  plaintiff  hav- 
ing declined  to  amend,  a  judgment  of  dismissal  was  given. 
This  is  an  appeal  by  plaintiff  from  such  judgment. 

The  action  is  one  to  recover  of  defendant  fifteen  thousand 
dollars'  damages  alleged  to  have  been  caused  plaintiff  by 
reason  of  the  fact  that  she  has  become  finally  separated  from 
her  husband,  L.  B.  Work,  and  has  thereby  suffered  and  will 
continue  to  suffer  great  distress  of  mind  and  mental  anguish, 
and  has  lost  and  will  continue  to  lose  forever  his  society, 
comfort,  love,  and  affection,  as  well  as  the  support  and  nuun- 
tenance  which  he  would  give  her.  On  or  about  February 
15,  1910,  the  husband  ''separated  from  plaintiff,  and  from 
their  said  children,  and  departed  from  the  said  county  of 
Kings,  and  has  gone  to  parts  unknown  to  plaintiff  with  intent 
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to  desert  and  abandon  plaintiff."  It  is  not  alleged  that  de- 
fendant, who  is  the  husband  of  an  aunt  of  plaintiff,  ever  said 
or  did  anything  to  influence  the  husband  to  leave  plaintiff, 
or  to  cause  any  change  of  feeling  on  his  part  toward  her.  It 
is  frankly  alleged  that  his  departure  was  caused  solely  by  the 
fact  that  she  became  very  angry  with  him,  refused  to  see 
him,  refused  to  speak  or  talk  with  him,  sent  him  a  letter  in 
which  she  told  him  that  she  would  hold  no  further  communica- 
tion with  him,  but  would  sue  him  for  a  divorce  and  that  she 
hoped  she  might  never  see  or  speak  to  him  again.  Her  com- 
plaint characterizes  her  conduct  toward  her  husband,  alleged 
to  be  the  sole  inducement  for  his  departure,  as  "harsh  and 
cruel  treatment*'  of  him.  The  claim  of  any  liability  on  the 
part  of  defendant  to  her  on  account  of  the  separation  is  based 
on  allegations  to  the  e£^ect  that  her  attitude  and  conduct 
toward  her  husband,  which  caused  the  separation,  were  wholly 
induced  by  certain  fake  statements  knowingly  made  to  her 
by  defendant  concerning  her  husband,  which,  owing  to  her 
confidence  and  trust  in  defendant,  she  fully  believed  and 
relied  upon,  and  certain  advice  and  counsel  given  to  her  by 
defendant  in  the  matter,  all  of  which  statements  and  advice 
were  willfully  made  and  given  by  defendant  with  the  intent 
and  design  on  his  part  to  cause  a  separation  between  plaintiff 
and  her  husband.  The  complaint  alleges  in  detail  the  alleged 
statements  and  advice  of  defendant  in  this  behalf,  and  also 
the  object  sought  to  be  obtained  by  him  in  causing  a  separa- 
tion of  the  husband  and  wife,  but  no  useful  purpose  can  be 
subserved  by  stating  these  things  here.  It  further  alleges 
that  when  she  discovered  the  falsity  of  the  representations 
and  the  intent  and  purpose  of  defendant  in  making  them,  she 
at  once  instituted  diligent  search  for  her  husband,  but  has 
been  unable  to  ascertain  his  whereabouts.  It  is  further  al- 
leged "that  by  reason  of  the  premises  hereinabove  stated,  de- 
fendant has  unlawfully,  fraudulently  and  wrongfully  ab- 
ducted and  enticed  from  the  plaintiff  her  said  husband,  and 
that  by  reason  of  the  said  abduction,  this  plaintiff  has  suf- 
fered," etc,  to  her  great  damage  in  the  sum  of  fifteen  thou- 
sand dollars. 

Under  our  statutes,  a  wife  may  maintain  an  action  for  dam- 
ages suffered  by  her  by  reason  of  the  abduction  or  entice- 
ment from  her  of  her  husband,  as  may  a  husband  for  the 


346  WoBK  t;.  Campbell.  [164  Cal. 

damages  suffered  by  him  for  the  abduction  or  enticement 
from  him  of  his  wife,  and  in  such  an  action  by  the  wife  her 
husband  is  not  a  necessary  party  plaintiff.  (See  Civ.  Code, 
sec.  49,  subds.  1  and  2 ;  Humphrey  v.  Pope,  122  Cal.  253,  [54 
Pac.  847].)  It  may  be  assumed,  purely  for  the  purposes  of 
this  decision,  that  no  cause  of  action  for  the  abduction  or  en- 
ticement of  her  husband  from  her  is  stated  by  the  wife  in 
her  complaint.  The  direct  cause  of  her  husband's  departure 
was,  of  course,  her  own  conduct  toward  him,  and  such  de- 
parture was  in  no  degree  brought  about  by  any  statement 
or  act  of  the  defendant,  except  in  so  far  as  his  statements 
and  advice  to  the  plaintiff  influenced  her  conduct  toward  her 
husband,  which  was  the  sole  direct  cause  of  his  leaving,  and 
of  any  change  in  his  feelings  toward  her.  It  may  well  be 
argued  that  the  facts  alleged  indicate  rather  an  abduction 
or  enticement  of  the  wife  from  her  husband  by  defendant, 
for  which  the  husband  would  have  the  right  to  maintain  an 
action  for  damages  against  him,  than  an  abduction  or  entice- 
ment from  the  wife  of  her  husband  by  defendant.  Of  course, 
it  may  be  claimed,  with  some  show  of  reason,  that  by  means 
of  the  fraud  practiced  upon  her  the  wife  was  a  mere  in- 
strument in  the  hands  of  defendant  by  means  of  which  he 
willfully  accomplished  the  taking  away  or  enticement  of  her 
husband  from  her,  and  that  he  is  therefore  responsible  to  her 
in  damages  as  for  an  abduction  or  enticement  of  the  husband. 
But  it  is  uncertain  whether  in  any  such  case  where  the  plain- 
tiff's own  conduct  in  the  matter,  however  produced,  is  the 
sole  operative  cause  of  the  separation,  it  can  fairly  be  held  that 
he  or  she  may  maintain  an  action  based  on  the  theory  that 
another  has  accomplished  the  abduction  or  enticement  away 
of  the  other  spouse,  and  we  prefer  to  leave  the  question  unde- 
cided here,  as  its  determination  is  not,  as  we  view  the  case, 
essential. 

We  can  see  no  reason  why,  regardless  of  the  question  we 
have  just  referred  to,  the  matters  alleged  in  the  complaint 
do  not  show  a  cause  of  action  in  behalf  of  plaintiff  against 
defendant.  According  to  the  complaint,  the  sole  cause  of  the 
conduct  of  plaintiff  causing  the  separation  of  the  husband 
and  wife,  with  the  same  injurious  consequences  to  her  that 
would  have  followed  the  abduction  or  enticement  of  her  hus- 
band from  her,  was  the  action  of  defendant  in  making  to  her 
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the  willfully  false  representations  concerning  her  husBand, 
for  the  very  purpose  and  with  the  design  on  his  part  to  so 
influence  her  as  to  bring  about  such  a  separation.  His  de- 
ception in  the  matter  was  the  sole  cause  of  such  conduct  on 
her  party  and  such  conduct  on  her  part  was  tantamount  to 
a  refusal  by  her  to  continue  the  relation  between  her  husband 
and  herself  of  husband  and  wife.  It  is  declared  in  section 
1708  of  the  Civil  Code  that  **  every  person  is  bound,  without 
contract,  to  abstain  from  injuring  the  person  or  property  of 
another,  or  infringing  upon  any  of  his  rights,"  and  in  section 
1709,  "one  who  willfully  deceives  another  with  intent  to  in- 
duce him  to  alter  his  position  to  his  injury  or  risk,  is  liable 
for  any  damage  which  he  thereby  suffers."  These  are  but 
statements  of  the  well  settled  law  independent  of  statute. 
It  is  substantially  said  in  20  Cyc.  at  page  10,  and  the  state- 
ment is  well  supported  by  the  authorities,  that  as  a  general 
rule,  an  action  for  damages  for  deceit  will  lie  wherever  a 
party  has  made  a  false  representation  of  a  material  fact  sus- 
ceptible of  knowledge,  knowing  it  to  be  false  or  not  having 
sufficient  knowledge  on  the  subject  to  warrant  the  represen- 
tation, with  the  intent  to  induce  the  person  to  whom  it  is 
made,  in  reliance  upon  it,  to  do  or  refrain  from  doing  some- 
thing to  his  pecuniary  hurt,  when  such  person,  acting  with 
reasonable  prudence,  is  thereby  deceived  and  induced  to  so  do 
or  refrain,  to  his  damage.  No  reason  is  apparent  to  us  why 
the  alleged  facts  set  forth  in  the  complaint  should  not  be  held 
to  bring  the  case  within  the  operation  of  this  rule. 

It  is  no  answer  to  such  an  action  that  the  action  or  conduct 
of  the  plaintiff  is  the  direct  cause  of  the  result  occasioning 
damages.  Such  is  the  situation  wherever  such  an  action  is 
allowed.  The  whole  basis  of  the  action  is  that  such  act  or 
conduct  is  fraudulently  induced  by  the  defendant.  A  is 
willfully  deceived  by  B  into  selling  goods  to  C  upon  credit, 
by  false  representations  as  to  G  's  solvency  willfully  and  know- 
ingly made  by  B  to  A  for  the  very  purpose  of  inducing  him 
to  so  do  and  thereby  suffers  a  pecuniary  injury.  The  direct 
and  immediate  cause  of  the  injury  is,  of  course,  the  sale  by 
A  to  C  on  credit.  But  B  is  held  liable  to  A  for  the  damage 
thereby  suffered  because  by  fraud  he  induced  A  to  make 
such  sale  on  credit. 
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It  may  be  urged  that  a  person  fraudulently  misled  cannot 
found  his  claim  on  conduct  violative  of  sound  morals  or  public 
policy,  or  of  a  criminal  statute.  Here  the  conduct  and  atti^ 
tude  of  the  wife  causing  the  separation  was  her  harsh  and 
cruel  conduct  toward  her  husband,  her  refuisal  to  live  with 
him  or  to  see  him,  her  refusal  to  further  continue  the  rela- 
tionship of  husband  and  wife,  etc.  Of  course,  all  her  conduct 
would  have  been  fully  justified  if  the  representations  made 
to  her  by  defendant  had  been  true  in  point  of  fact,  as  the 
complaint  sufSciently  alleges  that  plaintiff  believed  to  be  the 
situation.  It  has  been  held  that  where  the  fraudulent  repre- 
sentation is  intended  to  create  and  actually  does  create  in  the 
mind  of  the  party  a  belief  that  under  the  circumstances 
represented  the  act  which  he  is  induced  to  do  is  neither  illegal 
nor  immoral,  he  may  recover  the  damages  he  has  sustained 
even  though  a  statute  makes  the  act  a  criminal  offense.  (See 
20  Cyc.  80;  Burrows  v.  Rhodes,  [1899],  1  Q.  B.  816;  Prescott 
V.  Norris,  32  N.  H.  101 ;  MorriU  v.  Palmer,  68  Vt.  1,  [33  L.  R. 
A.  411,  33  Atl.  829].)  We  are  not  called  upon  to  go  as  far 
as  this  in  this  case.  The  complaint  indicates  no  criminal 
offense  on  plaintiff's  part.  Certainly,  however,  under  the 
circumstances  stated,  it  cannot  fairly  be  said  that  plaintiff 
did  not  believe  her  conduct  toward  her  husband  to  be  in  full 
accord  with  good  morals  and  public  policy,  or  was  not  jus- 
tified in  so  believing.  It  is  not  claimed  that  the  complaint 
does  not  sufficiently  show  that  plaintiff  acted  with  reasonable 
prudence  in  accepting  as  true  and  relying  on  defendant's 
statements.  In  view  of  the  circumstances  alleged  as  to  her 
relationship  to  defendant,  and  her  confidence  and  trust  in 
him,  we  think  the  complaint  is  not  fatally  defective  in  this 
regard,  although  it  must  be  conceded  to  be  somewhat  remark- 
able that  a  wife  having  any  affection  for  or  confidence  in  her 
husband  should  be  willing  to  accept  as  true  such  statements 
as  are  here  alleged  to  have  been  made  to  her,  without  making 
some  further  inquiry. 

We  have  not  found  any  case  in  which  the  remedy  of  action 
for  damages  for  deceit  has  been  invoked  under  such  circum- 
stances as  appear  here.  The  fact  that  the  case  presented  is 
unique  in  its  circumstances  is  not,  however,  any  warrant  for 
a  refusal  to  apply  a  rule  that  appears,  on  principle,  to  be 
applicable.    We  tbink  the  facts  confessed  by  the  demurrer 
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show  a  liability  on  the  part  of  defendant  to  plaintiff  for  any 
damage  caused  her  by  the  loss  of  her  husband. 

We  are  unable  to  see  any  force  in  any  other  objection  made 
by  the  demurrer. 

It  is  earnestly  urged  that  the  husband  is  a  necessary  party 
plaintiff,  and  that  the  ruling  of  the  trial  court  should  be  sus- 
tained on  this  ground.  Treating  the  action  as  purely  one  for 
damages  for  deceit,  it  may  be  conceded  that  defendant  had  the 
right  to  insist  that  the  husband  was  a  necessary  party.  Under 
our  law  in  this  state,  any  damages  recovered  herein,  as  in  ac- 
tions for  damages  for  personal  injury  to  the  wife  or  one  for 
malicious  prosecution  of  the  wife,  would  be  community  prop- 
erty, and  while,  under  the  decisions,  the  wife  is  a  necessary 
party  plaintiff  in  an  action  for  damages  for  such  injuries  to 
her,  unless  she  is  living  separate  and  apart  from  her  husband 
by  reason  of  his  desertion  of  her,  or  by  agreement,  in  writing, 
she  cannot  properly  sue  for  such  damages  without  making 
her  husband  a  party  plaintiff.  (Code  Civ.  Proc,  sec.  370; 
McFadden  v.  Santa  Ana  etc.  By.  Co.,  87  Cal.  464,  [11  L.  R. 
A.  252,  25  Pac,  681] ;  Tell  v.  Gibson,  66  Cal.  247,  [5  Pac. 
223] ;  McKune  v.  Santa  Clara  etc.  Co.,  110  Cal.  480,  487,  [42 
Pac.  980] ;  Williams  v.  Casebeer,  126  Cal.  77,  [58  Pac.  380] ; 
Paine  v.  San  Bernardino  etc.  Co.,  143  Cal.  654,  658,  [77  Pac. 
659].)  The  complaint  here  shows  upon  its  face  that  the 
plaintiff  is  a  married  woman,  and  it  may  be  conceded  that  it 
also  shows  that  she  and  her  husband  are  not  living  separate 
and  apart  by  reason  of  his  desertion  of  her.  But  our  Code 
of  Civil  Procedure  expressly  provides  among  the  several 
grounds  of  demurrer  the  ground  that  there  is  a  defect  of  par- 
ties plaintiff  or  defendant.  (Code  Civ.  Proc,  sec.  430,  subd. 
4.)  No  such  ground  is  specified  in  the  demurrer  in  this  case. 
An  objection  for  nonjoinder  of  the  husband  in  such  an  action 
must  be  specially  urged  by  demurrer  if  the  matter  appears 
on  the  face  of  the  complaint,  and  by  answer,  if  it  does  not 
so  appear  (Code  Civ.  Proc,  sees.  433  and  434),  and  if  not 
taken  either  by  demurrer  or  answer,  it  must  be  deemed  to 
have  been  waived.  (Code  Civ.  Proc,  sec  434.)  It  is  not 
a  matter  going  to  the  statement  of  a  sufficient  cause  of  ac- 
tion or  to  the  jurisdiction  of  the  court.  This  was  substan- 
tially held  in  BdLdmn  v.  Second  Street  etc.  Co.,  77  Cal.  390, 
[19  Pac  644].    In  Lamb  v.  Harbaiigh,  105  Cal.  680,  690,  [39 
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Pac.  56]  y  the  objection  was  made  by  way  of  abatement,  in  the 
answer,  the  facts  warranting  it  not  appearing  on  the  face  of 
the  complaint. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  the  lower  court  to  overrule  the  demurrer  to  plain- 
tiff's amended  complaint,  with  leave  to  defendant  to  answer. 

Shaw,  J.,  and  Sloss,  J.,  concurred* 

Hearing  in  Bank  denied. 


[Crim.  No.  1748.    In  Bank. — ^December  16,  1918.] 

THE  PEOPLE,  Respondent,  v.  AH  LEE,  Appellant 

Geiminal  Law — Mxtbder — Photogbaph  of  Place  of  HoMicn>B — Suffi- 
CDENT  Eyidencb  OF  CORRECTNESS. — ^In  a  prosecution  for  murder,  a 
sufficient  foundation  is  Jaid  for  the  admission  in  eyidenoe  of  a 
photograph  showing  the  relative  location  in  the  room  in  which  the 
homicide  took  place,  at  the  time  thereof,  of  certain  personal  objects, 
bj  the  testimony  of  a  witness  to  the  effect  that  he  was  in  the  room 
and  took  the  negative  of  the  photograph  shortly  after  the  killing 
and  at  a  time  when  such  objects  were  in  exactly  the  same  position 
that  they  were  at  the  time  of  the  homicide,  and  that  the  photograph 
offered  in  evidence,  which  had  been  finished  by  a  photographer  to 
whom  he  had  given  the  negative  for  that  purpose,  was  a  correct 
representation  of  the  objects  sought  to  be  shown  and  their  xelatiTS 
location  at  the  time  he  took  the  picture. 

Id. — Overcoat  Worn  by  Defendant — Evidencb  of  Identification. — ^In 
such  prosecution,  an  overcoat  worn  by  the  defendant  at  the  time  of 
his  arrest,  on  the  day  following  the  homicide,  was  properly  admitted 
in  evidence,  where  there  was  testimony  tending  to  show  that  he  was 
seen  on  a  street  of  the  town  In  which  the  homicide  was  committed, 
and  shortly  before  its  occurrence,  in  the  company  of  his  codefend- 
ant,  wearing  an  overcoat  similar  to  the  one  received  in  evidence,  and 
also  testimony  tending  to  show  that  one  of  the  two  men  committing 
the  murder  wore  at  the  time  such  an  overcoat. 

Id. — Instruction — Reasonable  Doubt. — A  general  instruction  on  the 
subject  of  reasonable  doubt,  which  is  otherwise  free  from  error,  is 
not  rendered  objectionable  by  the  inclusion  therein  of  the  phrase  "a 
reasonable  doubt  is  not  a  mere  guess  or  surmise." 
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Id. — Homn — ^Beqttxstkd  Instructions — Subject  Mattes  Covered  bt 
Instruction  Given. — It  was  not  error  for  the  court  to  refuse  to 
give  an  instmetion  requested  by  the  defendant  on  the  question  of 
motive,  where  the  subject  matter  of  the  requested  instruction  was 
fully  covered,  so  far  as  it  could  be  reasonably  claimed  that  defend- 
ant was  entitled  to  have  it  covered,  by  an  instruction  given  to  the 
effect  that  there  could  be  no  presumption  of  motive  in  the  absence 
of  a  showing  thereof,  and  that  the  jury  had  the  right  to  consider  the 
absence  of  motive  in  determining  the  guilt  or  innocence  of  defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Stanislaus  County  and  from  an  order  refusing  a  new  trial. 
L.  W.  Pulkerth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Oliver  Dibble,  for  Appellant, 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones, 
Deputy  Attorney-General,  for  Respondent. 

ANGELLOTTI,  J.— The  defendant  Ah  Lee  and  one  Ye 
Quong  were  jointly  charged  by  information  filed  in  the  su- 
perior court  of  Stanislaus  County  on  April  15,  1912,  with  the 
crime  of  murder,  alleged  to  have  been  committed  in  said 
county  on  March  25,  1912.  Ah  Lee  demanded  and  was  ac- 
corded a  separate  trial,  which  resulted  in  a  verdict  of  **  guilty 
of  murder  of  the  first  degree."  His  motion  for  a  new  trial 
was  denied,  and  on  May  11,  1912,  judgment  of  death  was  pro- 
nounced. This  is  an  appeal  by  said  defendant  from  the  judg- 
ment and  from  an  order  denying  his  motion  for  a  new  trial. 

No  claim  is  made  that  the  verdictr  is  without  sufficient  sup- 
port in  the  evidence,  and  an  examination  of  the  record  shows 
that  there  is  no  foundation  for  any  such  claim.  The  evidence 
is  without  conflict  on  the  proposition  that  during  the  evening 
of  March  25,  1912,  in  his  place  of  business  in  Newman,  Stan- 
islaus County,  the  deceased,  Sue  Hoo  Kee,  was  shot  by  two 
Chinamen  who  apparently  entered  the  place  solely  for  the  pur- 
pose of  killing  him,  who  then  and  there  inflicted  upon  him 
several  mortal  gunshot  wounds,  which  at  once  caused  his 
death,  and  immediately  thereafter  left  the  place.  There  was 
sufficient  evidence  to  warrant  a  conclusion  on  the  part  of  the 
jury  that  said  Ah  Lee  was  one  of  the  murderers. 
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A  photograph  was  received  in  evidence  over  the  objection 
of  defendant,  to  show  the  relative  location  in  the  room  of  de- 
ceased, at  the  time  of  the  shooting,  of  a  bed,  a  stove,  and  a 
lamp.  Even  if  there  was  error  in  the  admission  of  this  photo- 
graph, we  do  not  see  how,  in  view  of  the  evidence  as  to  the 
shooting,  it  could  be  held  that  it  was  in  the  slightest  degree 
prejudicial  to  defendant.  But  we  perceive  no  error  in  the 
matter.  The  photograph  was  taken  by  the  witness  Newsome 
shortly  after  the  shooting,  and  at  a  time  when  the  objects  re- 
ferred to  were  in  exactly  the  same  position  that  they  were  at 
the  time  of  the  shooting.  Newsome  was  a  constable  and  was 
in  the  room  immediately  after  the  shooting,  and  so  testified. 
While  a  photographer,  who  was  not  called  as  a  witness,  finished 
the  picture  from  the  negative  given  him  by  Newsome  for  that 
purpose,  Newsome  testified  substantially  that  the  finished 
picture  oflFered  in  evidence  was  a  correct  representation  of  the 
objects  sought  to  be  shown  and  their  relative  location  at  the 
time  he  took  the  picture.  A  sufficient  foundation  for  the  ad- 
mission of  the  photograph  was  thus  laid.  It  is  not  claimed 
that  the  photograph  was  not  admissible  if  there  was  a  suffi- 
cient showing  that  it  was  a  correct  representation  of  the  ob- 
jects sought  to  be  shown  and  their  relative  location  at  the  time 
of  the  shooting.  The  only  objection  urged  is  that  there  was 
no  such  showing,  and  we  are  satisfied  the  objection  is  not  well 
based. 

Mr.  Newsome  was  allowed  to  testify  to  a  conversation  had 
with  said  defendant  in  the  branch  jail  at  Newman  on  March 
27th.  The  sum  and  substance  of  the  statement  then  made  by 
defendant  to  Newsome,  as  testified  to  by  the  latter,  was  as 
follows :  He  had  come  from  Stockton,  his  name  was  Ah  Lee, 
he  was  twenty-eight  years  old,  he  had  stayed  in  Tracy  all  of 
the  Monday  on  which  the  shooting  took  place,  he  belonged  to 
the  Sue  Sing  Tong  and  had  a  rich  company  back  of  him.  He 
would  not  say  when  he  left  Tracy.  The  objection  made  is 
that  the  voluntary  character  of  these  statements  was  not  suffi- 
ciently established  to  entitle  the  same  to  be  received  in  evi- 
dence. There  was  in  these  statements  of  defendant  no 
admission  by  him  of  any  fact  tending  to  indicate  his  guilt 
However,  an  examination  of  the  record  satisfies  us  that  th^re 
was  ample  warrant  for  a  conclusion  on  the  part  of  the  trial 
court  that  the  voluntary  character  of  the  statement  was  suffi- 
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eiently  established  to  entitle  the  same  to  be  admitted  in  evi- 
dence. 

There  is  no  force  in  the  objection  that  an  overcoat  was  im- 
properly admitted  in  evidence.  It  was  sufficiently  made  to 
appear  that  it  was  the  overcoat  worn  by  defendant  at  the  time 
of  his  arrest,  which  occurred  on  the  day  following  the  homi- 
cide, some  eight  or  nine  miles  from  Los  Banos,  where  defend- 
ant and  Ye  Quong  had  procured  an  automobile  to  carry  them 
to  Fresno.  There  had  been  evidence  given  tending  to  show 
that  Ah  Lee  was  seen  on  a  street  in  Newman  about  6 :40  p.  m. 
on  the  day  of  the  homicide,  with  Ye  Quong,  wearing  an  over- 
coat similar  to  the  overcoat  so  received  in  evidence,  and  also 
evidence  tending  to  show  that  one  of  the  two  men  committing 
the  murder  wore  at  the  time  such  an  overcoat.  Under  such 
circumstances  the  People  were  entitled  to  have  the  coat  ad- 
mitted in  evidence,  to  be  considered  by  the  jury  in  connection 
with  the  evidence  just  referred  to,  as  tending  to  show  that  the 
defendant  was  one  of  the  men  participating  in  the  murder. 

The  trial  court  instructed  the  jury  as  follows : 

''All  the  presumptions  of  law,  independent  of  evidence,  are 
in  favor  of  innocence,  and  every  person  accused  of  crime  is 
presumed  to  be  innocent  until  his  guilt  is  established  to  a 
moral  certainty  and  beyond  all  reasonable  doubt.  This  pre- 
sumption attaches  at  every  stage  of  the  case  and  to  every  fact 
essential  to  a  conviction.  By  the  term  reasonable  doubt  is 
not  meant  every  possible  doubt  or  conjecture  that  may  suggest 
itself  to  your  minds.  A  reasonable  doubt  is  not  a  mere  guess 
or  surmise,  because  everything  relating  to  human  affairs  and 
depending  on  moral  evidence  is  open  to  some  possible  or 
imaginary  doubt.  As  I  have  said  before,  such  possible  doubts 
or  imaginary  doubts  are  not  reasonable  doubts.  A  reasonable 
doubt  is  that  state  of  the  case,  which  after  the  entire  com- 
parison and  consideration  of  all  the  evidence,  leaves  the  minds 
of  the  jurors  in  that  condition  that  they  cannot  say  they  feel 
an  abiding  conviction  to  a  moral  certainty  of  the  truth  of 
the  charge." 

Complaint  is  made  only  of  the  portion  that  we  have  italic- 
ized, ''a  reasonable  doubt  is  not  a  mere  guess  or  surmise," 
for  it  is  admitted  that  otherwise  the  instruction  as  a  whole 
has  been  many  times  held  free  from  error.    But  it  is  said  that 
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the  insertion  of  the  italicized  words  "is  a  departure  from 
precedent,  not  justified  in  law."  Similar  phraseology  was 
used  in  an  instruction  on  reasonable  doubt  given  in  People  v. 
Yun  Kee,  8  Cal.  App.  82,  [96  Pac.  85],  but  no  objection  ap- 
pears to  have  been  there  made  to  that  part  of  the  instruction. 
We  are  of  the  opinion  that  the  insertion  of  these  words  did 
not  render  the  instruction  given  substantially  different  from 
the  general  instruction  on  reasonable  doubt  that  has  many- 
times  been  held  free  from  error. 

Complaint  is  made  that  the  trial  court  improperly  refused 
to  give  a  requested  instruction  on  the  question  of  motive.  It 
is  apparent  that  the  subject  matter  of  such  requested  instruc- 
tion was  fully  covered,  so  far  as  it  can  be  reasonably  claimed 
that  defendant  was  entitled  to  have  it  covered,  by  an  instruc- 
tion given  by  the  court  to  the  effect  that  there  can  be  no  pre- 
sumption of  motive  in  the  absence  of  a  showing  thereof,  and 
that  the  jury  has  the  right  to  consider  the  absence  of  motive 
in  determining  the  guilt  or  innocence  of  defendant.  (See 
Clerk's  Transcript,  p.  36.)  Of  course  it  is  not  contended  that 
the  establishment  of  a  motive  is  at  all  essential  as  an  element 
necessary  to  justify  conviction.  "The  presence  or  absence  of 
motive  is  simply  a  circumstance  in  each  particular  case,  some- 
times weak  and  sometimes  strong,  going  to  the  question  of 
guilt  or  innocence."  {People  v.  Owens,  132  Cal.  469,  471, 
[64  Pac.  770].) 

No  other  point  is  made  for  reversal.  We  have,  however, 
carefully  examined  the  whole  record  and  find  nothing  war- 
ranting a  reversal  of  the  judgment  or  the  order  denying  a  new 
trial. 

The  judgment  and  order  denying  a  new  trial  are  a£Srmed 

Shaw,  J.,  Sloss,  J.,  Lorigan,  J.,  Melvin,  J.,  and  Henshaw, 
J.,  concurred. 
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[8.  P.  No.  5882.    In  Bank.— December  16,  1912.] 

D.  GHIRARDELLI  COMPANY  (a  Corporation),  Respond- 
ent V.  JEREMIAH  E.  HUNSICKER  and  FRITZ 
ERNST,  Copartnei^,  etc.,  Appellants. 

Sai^  of  Manufactured  Product — Limitation  on  Minimum  Sei.lin© 
Price — ^Product  Sold  Constituting  Only  Small  Part  op  Market 
Supply. — A  manufacturer  of  ground  chocolate,  whose  total  output 
constitutes  only  a  small  part  of  the  general  market  supply  of  that 
article,  may  impose,  as  a  condition  of  an  original  sale  thereof  to  a 
wholesale  jobber,  a  limitation  on  the  minimum  price  at  which  the 
■ime  may  be  resold  at  either  wholesale  or  at  retail.  It  is  immate- 
rial to  the  validity  of  such  condition  whether  or  not  the  product  is 
manufactured  in  accordance  with  a  secret  process,  or  is  protected 
by  trademark,  or  is  covered  by  letters  patent. 

Id. — Resale  by  Original  Purchaser — Agreement  op  Second  Pur- 
chaser to  Maintain  Prices — Enforcement  by  Purchaser. — Such 
a  condition  is  enforceable  by  the  manufacturer,  not  only  as  against 
the  original  purchasing  jobber,  but  also  as  against  a  wholesale  pur- 
chaser from  him,  who  bought,  for  the  purpose  of  selling  again  at 
retail,  under  a  specific  agreement  with  the  jobber,  which  by  its 
terms  was  made  for  the  express  benefit  of  the  manufacturer,  whereby 
he  undertook  to  maintain  the  fixed  retail  selling  price. 

Id. — Contract  Made  for  Benefit  of  Third  Person. — The  contract  of 
the  second  purchaser  is  one  of  the  class  referred  to  in  section  1559 
of  the  Civil  Code,  providing  that  "a  contract,  made  expressly  for 
the  benefit  of  a  third  person,  may  be  enforced  by  him  at  any  time 
before  the  parties  thereto  rescind  it." 

Id. — Restraint  of  Trade. — Such  an  agreement  is  not  unenforceable  as 
being  in  restraint  of  trade,  either  under  the  common  law  or  the 
act  of  Congress  of  July  2,  1890,  known  as  the  Sherman  Anti-trust 
Act. 

Id. — ^Reasonable  Profit  of  Business — Cartwright  Act. — ^Where  it 
appears  that  the  only  object  of  such  agreement  was  to  enable  the 
manufacturer  to  conduct  his  business  at  a  reasonable  profit,  the 
agreement  is  not  within  the  prohibitory  provision  of  the  so-called 
Cartwright  Act  of  this  state  (Stats.  1907,  p.  984),  as  amended  in 
1909  (Stats.  1909,  p.  593). 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  faets  are  stated  in  the  opinion  of  the  court 
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Wm.  M.- Madden,  for  Appellants. 
Henry  J.  Brodsky,  for  Respondent. 

ANGBLLOTTI.  J. — This  is  an  appeal  from  a  judgment  en- 
joining defendants  from  selling  or  offering  to  sell  a  product 
of  plaintiff  known  as  Qhirardelli's  ground  chocolate,  except 
at  prices  in  direct  conformity  with  the  schedule  embodied  in 
the  notice  or  label  attached  to  plaintiff's  product,  which  de- 
clares the  fixed  minimum  retail  price  to  be  thirty  cents  for 
one  lb.  tins  and  eighty  cents  for  three  lb.  tins.  The  judgment 
was  entered  upon  defendants'  failure  to  answer,  after  their 
demurrer  to  the  complaint  had  been  overruled.  The  demur- 
rer was  practically  a  general  demurrer  for  want  of  facts  suffi- 
cient to  constitute  a  cause  of  action. 

The  complaint  seeking  the  injunction  granted  sets  forth 
substantially  the  case  which  was  presented  in  Orogan  v.  Chaf- 
fee, 156  Cal.  611,  [27  L.  R.  A.  (N.  S.)  395,  105  Pac.  745], 
with  the  exception  that  the  defendants  did  not  purchase  plain- 
tiff's product  which  they  offered  to  sell  and  did  sell  at  retail 
to  the  public  at  prices  below  those  fixed  by  the  schedule,  from 
the  plaintiff,  but  from  one  of  the  jobbers  or  wholesale  grocers 
doing  business  in  San  Francisco  who  had  purchased  from 
plaintiff,  upon  the  same  general  conditions  on  which  Chaffee 
bought  olive  oil  from  Grogan  in  Orogan  v.  Chaffee,  156  Cal. 
611,  [27  L.  R.  A.  (N.  S.)  395,  105  Pac.  745].  The  notice 
annexed  to  each  box  or  case  of  such  product  sold  by  plaintiff 
was  the  same  as  the  notice  afiSxed  by  Grogan  to  ^ach  package 
of  his  olive  oil,  except  in  the  specification  of  the  product  and 
price.    The  notice  was  as  follows: 

**  Important  Notice. 
''The  goods  contained  in  this  case  are  sold  on  the  express 
condition,  made  a  part  of  the  consideration  of  the  sale, 
whether  same  is  made  by  the  manufacturer  or  wholesaler,  that 
the  purchaser,  if  he  retails  them,  will  maintain  our  fixed  re- 
iaU  price  on  these  goods,  and  if  he  wholesales  them  he  will 
do  so  subject  to  the  same  condition.  The  acceptance  of  these 
goods  is  an  agreement  to  comply  with  this  condition  and  a 
guarantee  not  to  retail  them,  under  any  circumstances  for  less 
than  the  established  price. 
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"Our  fixed  minimum  retail  price  on  Ghirardelli's  Ground 
Chocolate  for  the  Pacific  Coast  is  30c  per  1  lb.  tins  and  80c  for 
3  lb.  tins. 

*'D.  Ghiraedblli  Company." 

In  addition  to  the  allegations  contained  in  the  complaint 
in  Orogan  v.  Chaffee,  156  Cal.  611,  [27  L.  R.  A.  (N.  S.)  395, 
105  Pac.  745],  it  is  alleged  that  this  notice  is  always  brought 
by  plaintiff  conspicuously  to  the  attention  of  the  trade,  and 
chocolate  is  purchased  by  the  jobbers  and  dealers  and  all  who 
buy,  under  and  subject  to  each  and  all  the  restrictions;  that 
defendants  purchased  at  wholesale  from  a  jobber  or  whole- 
sale grocer,  for  the  purpose  of  selling  again  at  retail,  a  certain 
quantity  of  said  chocolate,  which  bore  said  notice  on  each  case 
in  a  conspicuous  place,  and  of  which  said  notice  defendant 
then  and  there  had  full  knowledge;  that  ''defendants  pur- 
chased same  under  an  agreement  made  at  the  time  of  such 
sale  by  and  between  the  defendants  and  the  jobber  or  whole- 
sale grocer  hereinbefore  referred  to,  wherein  and  whereby  and 
by  the  terms  of  which  and  for  a  valuable  consideration,  it  was 
understood  and  agreed  that  the  defendants  herein  in  purchas- 
ing the  product. of  plaintiff,  to  wit,  Ghirardelli's  Ground 
Chocolate,  did  so  upon  the  distinct  understanding  and  agree- 
ment that  they  would  maintain  the  fixed  retail  selling  price, 
and  .  .  .  that  at  the  time  said  agreement  was  made  and  en- 
tered into,  it  was  understood  and  agreed  that  the  same  was 
made  for  the  express  benefit  of  the  plaintiff  herein  and  the 
defendants  thereby  contracted  and  agreed  that  they  would  not 
sell  said  Ghirardelli's  Ground  Chocolate  for  less  than  30c  for 
1  lb.  tins  and  80c  for  3  lb.  tins." 

It  is  complained  that  nevertheless  defendants  are  offering 
for  sale  and  are  selling  said  product  for  prices  below  those 
specified,  to  the  great  damage  of  plaintiff.  There  are  specific 
averments  as  to  the  nature  of  the  damage  so  caused. 

The  fact  alleged  that  the  product  is  manufactured,  pre- 
pared, and  packed  by  plaintiff  **in  accordance  with  certain 
secret  processes  and  formula  of  its  own"  is  in  no  way  mate- 
rial. Upon  this  point  the  reasoning  of  the  supreme  court  of 
the  United  States  in  Dr.  MUes  Medical  Co.  v.  John  D.  Park  & 
Sons  Co,,  220  U.  S.  373,  [55  L.  Ed.  502,  31  Sup.  Ct.  Rep.  376, 
382  and  383],  is  unanswerable.  Nor  is  the  matter  of  trade- 
maric  of  any  importance.    '*A  trademark,  or  a  trade  name 


358  D.  Ghirardelli  Co.  v.  Hunsicees.       [164  Cal. 

« 
or  trade  dress,  have  no  other  effect  than  to  prevent  one  from 
'palming'  off  his  goods  for  those  of  another."  {Park  dk  Sons 
Co.  V.  Hariman,153  Fed.  24,  28,  [12  L.  R.  A.  (N.  S.)  135,  82 
C.  C.  A.  158].  See,  also,  Oarst  v.  Hall,  179  Mass.  588,  [55 
L.  R.  A.  631,  61  N.  E.  219].)  No  infringement  of  trademark 
or  trade  dress  is  here  alleged.  It  is  not  alleged  that  the 
product  is  covered  by  letters  patent,  so  we  have  no  question 
of  the  rights  conferred  by  statute  upon  a  patentee  of  an 
article.  The  sam^  w.as  true  as  to  the  product  involved  in 
Qrogan  v.  Chaffee,  156  Cal.  611,  [27  L.  R.  A.  (N.  S.)  395, 
105  Pac.  745]. 

In  view  of  the  allegations  as  to  the  agreement  entered  into 
by  defendants  with  the  jobber  or  wholesaler  at  the  time  of 
the  purchase  of  the  goods  by  them,  for  the  express  benefit  of 
the  plaintiff,  the  case  presented  here  is  practically  the  same 
case  that  was  presented  in  Grogan  v.  Chaffee.  It  appears 
from  the  complaint  that  such  wholesaler  or  jobber  had  ac- 
quired the  goods  from  plaintiff  upon  the  agreement  on  his 
part  that  if  he  sold  the  same  at  wholesale  he  would  do  so 
subject  to  the  same  conditions  that  had  been  imposed  on  him 
as  to  retail  sales.  If  this  was  a  valid  undertaking  on  his  part, 
he  was  not  only  authorized  but  bound  to  make  such  a  contract 
as  he  is  alleged  to  have  made,  for  plaintiff's  benefit,  with  any 
person  to  whom  he  sold  the  goods  at  wholesale.  It  is  posi- 
tively alleged  that  he  did  make  such  a  contract  with  defend- 
ants, and  that  it  was  understood  and  agreed  between  them 
that  the  same  was  made  for  the  express  benefit  of  plaintiff. 
So  far  as  appears  such  agreement  was  based  on  a  sufficient 
consideration.  No  reason  is  apparent  why  it  can  be  held  that 
the  contract  thus  alleged  is  not  one  of  the  class  referred  to 
in  section  1559  of  the  Civil  Code  where  it  is  provided  that 
**a  contract  made  expressly  for  the  benefit  of  a  third  person 
may  be  enforced  by  him  at  any  time  before  the  parties  thereto 
rescind  it."  (See  Washer  v.  Indepe^ident  M.  A  D.  Co.,  142 
Cal.  708,  [76  Pac.  654]  ;  Maloiie  v.  Crescent  City  etc.  Co.,  77 
Cal.  44,  [18  Pac.  858].)  If  the  goods  in  the  hands  of  the 
wholesaler  or  jobber,  who  had  purchased  directly  from  plain- 
tiff, were  subject  to  the  conditions  we  have  specified,  includ- 
ing the  stipulation  that  if  he  sold  the  same  at  wholesale  he 
would  do  so  subject  to  the  same  conditions,  the  situation  pre- 
sented by  the  complaint  is  in  all  respects  substantially  the 
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same  as  if  defendants  had  purchased  directly  from  plaintiff 
upon  the  same  terms  and  conditions  as  the  jobber  or  whole- 
sale purchaser.    Under  these  circumstances  we  are  not  called!^ 
npon  to  consider  the  question  suggested,  but  not  decided  inj 
Grogan  v.  Cliaffee,  156  Cal.  611,  [27  L.  R.  A.  (N.  S.)  395,  105 
Pac.  745],  whether  such  a  contract  between  the  manufacturer/ 
and  his  immediate  vendee  could  be  enforced  against  persons! 
who  might  come  into  possession  of  plaintiff's  product  with. 
notice  of  the  restriction  imposed  by  him  on  its  sale,  but  with- 
ont  having  any  direct  agreement  to  respect  such  restriction. 
(See  Garst  v.  Hall  etc.  Co,,  179  Mass.  589,  [55  L.  R.  A.  631,' 
61  N.  E.  219].)     It  may  be  assumed  as  said  in  Park  <fe  Sons 
Co.  V.  Hartman,  153  Fed.  39,  [12  L.  R.  A.  (N.  S.)  135,  82 
C.  C.  A.  173],  that  "the  restrictions  imposed  by  complainant       / 
upon  sales  and  resales,  if  valid  at  all,  are  only  so  because  they     ^ 
constitute  personal  contracts  upon  which  an  action  will  lie 
only  against  the  contracting  party." 

It  was- held  in  Orogan  v.  Chafee,  that  under  the  circum- 
stances there  appearing,  thie  contract  involved  was  not  unen- 
forceable as  being  in  restraint  of  trade.  Much  consideration 
was  given  by  the  court  to  that  question,  a  rehearing  having 
been  granted  to  give  further  consideration  to  the  views  of  the 
United  States  circuit  court  of  appeals  for  the  sixth  circuit  in 
certain  patent  medicine  cases  (153  Fed.  24,  [12  L.  R.  A. 
(N.  S.)  135,  82  C.  C.  A.  158],  and  164  Fed.  803,  [90  C.  C.  A. 
579]),  and  all  of  the  justices  of  this  court  except  the  chief 
justice  and  the  writer  of  this  opinion  concurred  in  the  judg- 
ment given  and  the  reasons  expressed  therefor.  Since  that 
decision  was  rendered,  the  supreme  court  of  the  United  States 
has  decided  Dr.  Miles  Medical  Co.  v.  Park  &  Sons  Co.,  being 
the  same  case  reported  in  164  Fed.  803,  [90  C.  C.  A.  579], 
affirming  the  judgment  of  the  circuit  court  of  appeals,  220 
U.  S.  373,  [55  L.  Ed.  502,  31  Sup.  Ct.  Rep.  376].  It  may  be 
conceded  that  in  this  case  contracts  of  the  manufacturer  of 
certain  proprietary  medicines  with  his  vendees,  designed  to 
fix  the  retail  price  of  such  product,  of  which  he  was  the  sole 
manufacturer,  were  held  to  be  void  as  being  in  undue  re- 
straint of  trade  both  under  the  common  law  and  the  act  of 
Congress  of  July  2,  1890,  26  Stats.  209,  [U.  S.  Comp.  Stats. 
1901,  p.  3200,  7  Fed.  Stats.  Ann.  336],  (the  Sherman  Anti- 
trust Act),  although  as  suggested  in  the  opinion  in  Grogan 
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▼.  Chaffee,  156  Cal.  611,  [27  L.  B.  A.  (N.  S.)  395,  105  Pac. 
745],  it  appears  to  us  that  neither  this  case  nor  the  case  of 
Park  V.  Hartman,  153  Fed.  24,  [12  L.  B.  A.  (N.  S.)  135,  82 
C.  C.  A.  158],  *' involved  the  question  here  presented,  i.  e., 
the  enforceability,  as  between  the  parties,  of  a  contract  of  the 
kind  here  shown."  But  we  think  there  is  a  distinction  be- 
tween these  cases  and  the  case  at  bar  and  Orogan  v.  Chaffee, 
in  at  least  one  respect  material  to  the  question  und^r  consid- 
eration. In  each  of  the  federal  cases,  the  contract  involved 
the  whole  of  a  certain  product,  in  one  case  the  product  being 
a  certain  well-known  proprietary  medicine  named  **Peruna," 
and  in  the  other  case  the  product  consisting  of  certain  well- 
known  proprietary  medicines.  The  opinion  of  Mr.  Justice 
Lurton  (then  circuit  judge)  in  Park  v.  Hartman,  153  Fed. 
24,  [12  L.  R,  A.  (N.  S.)  135,  82  C.  C.  A.  158],  quoted  in  part 
by  the  United  States  suprem3  court  in  Dr,  MUes  etc.  Co.  v. 
Park  etc.  Co,,  220  U.  S.  373,  [55  L.  Ed.  502,  31  Sup.  Ct.  Rep. 
376],  shows  the  effect  of  the  contracts  involved  in  that  case  to 
be  the  absolute  prevention  of  any  competition  in  respect  to 
prices  between  retailers  who  supplied  the  public  with  the 
product  named,  amounting  to  a  complete  restraint  as  to 
"Peruna''  generally.  The  learned  judge  was  here  talking  of 
a  case  where  the  whole  supply  of  the  article  on  the  market, 
by  whomsoever  manufactured,  was  involved,  for  he  said:  "It 
is  true  that  the  complainant  is  not  in  a  combination  with  other 
makers  of  'Peruna.'  There  are  no  others.  If  there  were, 
there  would  not  be  a  complete  or  general  restraint;  for  it 
might  then  happen  that  these  others,  not  being  bound  by  any 
covenants,  could  supply  the  public.  If  the  supply  to  come 
from  them  was  adequate  for  the  public  demand,  the  public 
might  be  in  no  wise  affected.  Now,  if  the  complainant  had 
absorbed  all  the  sources  from  which  the  demand  for  lumber, 
or  furniture,  or  stoves  could  be  supplied,  and  then  should 
say,  *I  will  sell  only  to  those  who  will  resell  only  to  those  I 
shall  license  to  buy  and  only  at  the  price  I  dictate,'  could  any 
voice  be  raised  to  say  that  the  covenants  which  every  dealer 
should  sign  in  order  to  prevent  exclusion  from  trade  in  such 
articles,  would  be  upheld  by  the  courts  f  Grogan  v.  Chaff ee, 
156  Cal.  611,  [27  L.  R.  A.  (N.  S.)  395,  105  Pac.  745],  did 
not  involve  a  contract  affecting  the  whole  or  even  any  large 
proportion  of  the  supply  of  olive  oil  available  in  the  market. 
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This  feature  was  expressly  recognized  by  the  court  in  dis- 
cussing the  question  of  attempted  monopoly  and  unreasonable 
restraint  pf  trade.    It  was  said:  "The  contract  here  relied  on 
does  not  relate  to  any  oliye  oil  except  that  manufactured  by 
plaintiff.    There  is  no  suggestion  that  this  comprises  all,  or 
any  large  portion,  of  the  olive  oil  manufactured  or  sold  in  the 
market  supplied  by  plaintiff.    While  plaintiff  alleges  that  he 
manufactures  oil  by  a  process  of  his  own  discovery,  there  is 
nothing  exclusive  in  the  product  resulting  from  this  process. 
All  that  he  claims  for  his  oil  is  that  it  is  pure  and  wholesome. 
The  court  must  assume,  as  a  matter  of  common  knowledge, 
that  others  may  and  do  manufacture  pure  olive  oil  in  consid- 
erable quantities.''    The  same  is  substantially  true  of  plain- 
tiff's ground  chocolate.    That  it  comes  anywhere  near  con- 
trolling the  market  in  ground  chocolate  is  not  suggested,  and 
as  a  matter  of  common  knowledge  we  do  know  that  others 
may  and  do  manufacture  and  sell  such  chocolate  in  consider- 
able quantities.    Plaintiff  simply  claims  to  be  producing  a 
superior  quality  of  ground  chocolate.    This  feature,  common 
to  this  case  and  that  of  Orogan  v.  Chaffee,  which  was  taken 
by  the  federal  courts  to  be  absent  from  the  cases  decided  by 
them  which  we  have  referred  to,  is  a  most  material  matter  in 
the  determination  of  the  question  whether  such  restraint  of 
trade  as  results  from  the  contract,  is  such  as  to  render  the 
contract  void  as  imposing  an  unreasonable  restraint.    It  is 
expressly  recognized  by  the  supreme  court  of  the  United 
States,  in  Dr.  Miles  Medical  Co,  v.  Parks,  220  U.  S.  373,  [55 
L.  Ed.  502,  31  Sup.  Ct.  Rep.  376],  that  the  mere  fact  that 
some  restraint  results  does  not  render  the  contract  void.    It 
was  said  by  the  court,  through  Mr.  Justice  Hughes:  *'With 
respect  to  contracts  in  restraint  of  trade,  the  earlier  doctrine 
of  the  common  law  has  been  substantially  modified  in  adapta- 
tion to  modem  conditions.    But  the  public  interest  is  still  the 
first  consideration.    To  sustain  the  restraint,  it  must  be  found 
to  be  reasonable  both  with  respect  to  the  public  and  to  the 
parties,  and  that  it  is  limited  to  what  is  fairly  necessary,  in 
the  circumstances  of  the  particular  case,  for  the  protection 
of  the  covenantee.    Otherwise  restraints  of  trade  aVe  void  as 
against  public  policy.  .  •  •  Public  welfare  is  first  considered, 
and  if  it  be  not  involved,  and  the  restraint  upon  one  party  is 
not  greater  than  protection  to  the  other  party  requires,  the 
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contract  may  be  sustained.  The  que^ion  is  whether,  under 
the  particular  circumstances  of  the  case  and  the  nature  of 
the  particular  contract  involved  in  it,  the  contract  is,  or  is 
not,  unreasonable.  (Citing  cases.)'/  The  opinion  of  Mr. 
Justice  Lurton  in  Park  &  Sons  v.  Hartman,  153  Fed.  24,  [12 
L.  R.  A.  (N.  S.)  135,  82  C.  C.  A.  158],  indicates  that  he  would 
uphold  such  a  covenant  as  is  here  involved  where  it  is  '*no 
more  than  necessary  to  afford  a  fair  protection  to  the  business 
of  the  complainant  and  not  so  large  as  to  interfere  with  the 
interests  of  the  public."  He  further  said:  "There  can  be  no 
hard  and  fast  rule  by  wl^ich  the  result  can  be  reached  in  such 
cases.  At  last  the  question  must  come  to  this:  'What  is  a 
reasonable  restraint  with  reference  to  a  particular  case!'  '* 
We  do  not  think  that  the  federal  cases  relied  on  should  be 
construed  as  holding  that  such  contracts  as  are  involved  in 
Orogan  v.  CJiaffee,  and  in  this  case,  are,  under  such  circum- 
stances as  appear  in  these  cases,  unenforceable  as  being  in 
restraint  of  trade,  either  under  the  common  law,  or  the  act 
of  Congress  known  as  the  Sherman  Anti-trust  Act.  Of 
course  we  are  not  in  this  case  concerned  with  any  question  of 
interstate  coinmerce,  so  that  any  question  as  to  the  effect  of 
that  act  is  not  involved  We  see  no  reason  for  modifying  the 
rules  expressed  in  Orogan  v.  CJiaffee,  156  Cal.  611,  [27  L.  R. 
A.  (N.  S.)  395,  105  Pac.  745],  upon  the  question  there  de- 
cided. 

It  is  urged  that  the  agreement  here  sought  to  be  enforced 
is  within  the  prohibitory  provisions  of  the  so-called  Cart- 
wright  Act  of  this  state  enacted  in  1907  (Stats.  1907,  p.  984), 
as  amended  in  1909  (Stats.  1909,  p.  593).  This  is  a  question 
not  decided  in  Grogan  v.  Chaffee,  156  Cal.  611,  [27  L.  R.  A. 
(N.  S.)  395,  105  Pac.  745].  It  may  be  conceded  purely  for 
the  purposes  of  this  decision  that  the  agreement  was  contrary 
to  the  policy  of  that  law  (Civ.  Code,  sec.  1667,  subd.  2),  as 
such  law  existed  prior  to  the  amendment  of  1909.  So  con- 
ceding, it  is  clear  that  the  proviso  annexed  by  such  amend- 
ment to  section  1  of  the  act,  the  section  defining  the  various 
kinds  of  combinations  constituting  a  trust  within  the  mean- 
ing of  the  act,  and  the  only  section  upon  which  reliance  can 
be  based  for  a  claim  that  the  contract  here  involved  is  opposed 
to  the  policy  of  such  act,  entirely  answers  the  contention  of 
defendants.    That  proviso,  so  far  as  material  here,  is:  **pro- 
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▼ided  that  no  agreement,  combination  or  association  shall  be 
deemed  to  be  unlawful  or  within  the  provisions  of  this  act, 
the  object  and  business  of  which  are  to  conduct  its  operations 
at  a  reasonable  profit.*'  The  complaint  here  sufficiently  shows 
that  such  was  the  only  object  of  plaintiff  in  the  matter  of  the 
agreement  herein  involvisd. 

It  is  not  urged  that  the  complaint  does  not  sufficiently  show 
that  the  conditions  imposed  were  necessary  to  afford  a  fair 
protection  to  plaintiff's  business.  In  fact,  the  only  points 
made  in  defendants'  brief  against  the  judgment  are  those  we 
have  discussed. 

The  judgment  is  affirmed. 

Sloss,  J.,  Shaw,  J.,  Melvin,  J.,  Henshaw,  J.,  and  Lorigan,  J., 
concurred. 


[L.  A.  No.  3012.    Department  One. — ^Deeember  17,  1912.] 

HOMER  A.  CLARK,  Respondent,  v.  ATCHISON,  TOPEKA 
AND  SANTA  PE  RAILWAY  COMPANY,  Appellant. 

NSGUOBNCX — ^BaIISOAD — CONTRIFUTOEY  NeGLIGKNCK — ^VOLUNTAItn*Y  TAK- 

IKO  Position  or  Danger  on  Step  or  Platform. — An  experienced 
locomotive  fireman,  traveling  to  the  particular  place  of  his  employ- 
ment on  a  regular  passenger  train  of  the  railroad  that  employed  him, 
is  guilty  of  contributory  negligence,  if,  in  anticipation  of  jumping 
from  the  train  at  a  roundhouse  a  considerable  distance  from  its 
regular  stopping  place,  he  voluntarily  placed  himself  on  the  lower 
steps  of  the  platform  of  the  ear,  holding  on  by  the  hand  rails,  at  a 
time  when  he  knew  the  train  was  rounding  a  double  curve,  and 
approaching  a  switch  and  going  at  a  speed  of  thirty  miles  an  hour, 
and  while  in  such  position  was  thrown  to  the  ground  as  the  result 
of  the  swaying  of  the  car. 

Id. — Pboicisx  or  Engineer  to  Slow  Up  Passenger  Train — Evidence — 
Want  or  Authority  in  Engineer. — In  an  action  against  the  railroad 
to  recover  for  the  personal  injuries  so  occasioned,  it  was  error  to 
allow  the  plaintiff  to  testify  that  the  engineer  of  the  train  promised 
that  he  would  slow  up  opposite  the  roundhouse  to  aUow  plaintiff  to 
jump  off,  provided  the  train  was  on  time,  without  first  requiring 
proof  that  the  engineer  was  authorized  by  the  railroad  to  slow  up 
trains  for  that  purpose. 
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Id. — Negligenci  or  Enoineek  in  Making  or  Failure  to  Keep  Pboic- 
ISE. — The  unauthorized  promise  of  the  engineer  to  slow  up,  not 
having  been  within  his  actual  or  ostensible  authority,  nor  within  the 
apparent  scope  of  his  duty,  and  his  lack  of  authority  having  beea 
known  to  the  plaintiff,  was  inadmissible  in  such  action  as  evidence 
of  want  of  care  bj  the  engineer  either  in  making  the  promise  or  in 
failing  to  keep  it. 

Id. — Rebuttal  op  Conteibutort  Negligence. — ^Evidence  of  such  promise 
was  not  material  in  rebuttal  of  the  plaintiff's  contributory  negligence 
in  putting  himself  in  such  position  at  a  time  when  he  knew  that  the 
train  was  going  thirty  miles  an  hour  and  that  it  could  not  be  slowed 
up  enough  to  allow  him  to  jump  off. 

Id. — ^Pleading — Failure  op  Proof — ^Variance. — ^Where  the  eomplaint 
alleged  that  the  defendant  negligently  ran  its  trains  around  the 
curve  at  a  high  speed,  causing  it  to  violently  sway  so  as  to  break 
plaintiff's  hold  on  the  rods,  whereby  he  was  thrown  from  the  car  to 
the  ground,  the  fact  that  the  plaintiff  failed  to  prove  that  the 
engineer  has  authority  to  slow  up  the  train,  made  simply  a  failure  of 
proof  and  not  a  variance. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
M.  T.  Dooling,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  W.  Camp,  U.  T.  Clotfelter,  M.  W.  Reed,  and  A.  H.  Van 

Cott,  for  Appellant.  ' 

Gray,  Barker,  Bowen,  Allen,  Van  Dyke  &  Jutten,  and  Flint, 
Cray  &  Barker,  for  Respondent. 

SHAW,  J. — The  plaintiff  sued  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused  by  the  negligence 
of  defendant  in  the  management  of  its  passenger  train. 
There  was  a  verdict  and  judgment  in  favor  of  the  plaintiff, 
from  which,  and  from  the  order  denying  its  motion  for  a  new 
trial,  the  defendant  appeals. 

The  answer  denied  the  material  allegations  of  the  complaint 
and,  as  an  affirmative  defense,  alleged  that  if  the  plaintiff 
suffered  either  or  any  of  the  injuries  alleged  in  his  complaint, 
the  same  were  caused  solely  by  his  own  carelessness  and  negli- 
gence. 
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We  think,  upon  the  plaintiflf  *s  own  testimony,  he  was  clearly 
guilty  of  contributory  negligence  sufficient  to  bar  a  recovery. 
He  was  a  locomotive  fireman  and  had  been  in  the  employ  of 
the  defendant  for  more  than  two  years  prior  to  the  accident 
as  an  ''extra  man,"  being  sent  from  place  to  place  to  act  as 
fireman  where  there  was  a  temporary  vacancy.  On  the  day 
of  the  accident  he  was  directed  to  go  from  Los  Angeles  to 
San  Bernardino  to  take  a  position  there  as  fireman  and  had 
been  given  an  order  allowing  him  to  ride  to  San  Bernardino 
on  a  regular  passenger  train  of  the  company.  When  nearing 
San  Bernardino,  in  accordance  with  a  promise  which  he  said 
the  engineer  had  made  to  slow  up  so  as  to  allow  him  to  jump 
off  the  train  at  the  roundhouse  eighteen  hundred  feet  before 
reaching  the  station,  he  went  out  on  the  platform  of  the  front 
car  intending  to  get  upon  the  lower  step  and  jump  therefrom 
when  the  train  should  slow  up.  When  he  reached  the  plat- 
form he  noticed  that  the  train  was  upon  a  double  curve  and 
was  about  to  pass  a  switch  leading  to  a  **Y."  He  testified 
that  it  was  then  going  at  the  rate  of  thirty  miles  per  hour  and 
that  he  knew  it  could  not  be  stopped  in  time  to  allow  him  to 
jump  off.  Nevertheless  he  got  down  on  the  lower  step  and 
stood  there  with  his  hands  holding  the  rods  and  with  a  small 
package  of  clothes  swinging  over  his  thumb.  While  he  was 
in  that  position  the  force  of  the  car  swinging  around  the 
double  curve  threw  his  body  first  in  toward  the  platform  and 
then  out  from  it  with  such  force  as  to  break  his  hold  on  the 
rods  and  throw  him  violently  to  the  ground.  It  needs  no 
argument  to  establish  the  proposition,  that  it  is  negligence  for 
one  to  put  himself  in  that  position  with  a  train  going  at  that 
rate  over  such  a  track.  The  plaintiff  had  previously  worked 
at  the  San  Bernardino  yard  and  was  entirely  familiar  with 
the  switch  and  the  curves  over  which  the  train  was  going. 
He  was  also  familiar  with  the  speed  of  trains  and  kn^w  that 
it  would  be  unsafe  to  jiunp  off.  He  had  no  orders  to  get  off 
the  train  at  that  place,  or  in  that  way,  it  was  no  part  of  his 
duty  at  that  time  and  he  was  under  no  compulsion  to  do  so. 
He  voluntarily  placed  himself  in  this  dangerous  position 
knowing  the  peril  and  he  is  clearly  chargeable  with  contribu- 
tory negligence.  The  accident  occurred  in  October,  1909. 
The  statute,  declaring  that  damages  may  be  recovered,  not- 
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withstanding  the  contributory  negligence  of  the  person  in- 
jured, was  not  enacted  until  1911. 

The  court  erred  in  allowing  the  plaintiff  to  testify  that  the 
engineer  promised  that  he  would  slow  up  opposite  the  round- 
house to  allow  plaintiff  to  jump  off,  provided  the  train  was 
on  time,  without  first  requiring  proof  that  the  engineer  was 
authorized  by  the  defendant  to  slow  up  trains  for  that  pur- 
pose. The  plaintiff  testified  that  this  train  was  a  regular  pas- 
senger train,  that  by  the  rules  of  the  company  it  was  required 
to  run  on  schedule  time  and  that  it  was  at  that  time  four 
minutes  late.  Not  being  ahead  of  time,  there  was  no  occasion 
for  it  to  slow  up.  It  is  common  knowledge  that  the  running 
time  and  the  stopping  places  of  regular  passenger  trains  upon 
a  railway  are  controlled  by  schedules  and  are  in  charge  of  a 
train  dispatcher  who  communicates  his  orders  from  time  to 
time  for  the  management  of  the  train.  If  the  engineer  were 
allowed  to  modify  the  speed  and  slow  up  his  train  at  will  to 
allow  passengers  to  jump  off  at  places  along  the  road,  it  is 
obvious  that  the  schedule  would  often  be  greatly  disarranged. 
The  duty  of  the  engineer  is  merely  to  run  the  engine  and 
thereby  to  move  and  stop  the  train  according  to  the  schedule 
prepared  for  him  and  the  orders  of  those  who  have  authority 
to  change  it.  It  would  be  so  far  out  of  the  ordinary  course 
of  business  and  so  improbable  in  the  nature  of  things  that  an 
engineer  should  have  authority  to  make  such  agreements  with 
passengers,  that  one  who  would  claim  an  advantage  against 
the  company  solely  by  reason  of  a  promise  by  the  engineer 
to  slow  up  for  such  purpose,  must  be  charged  with  the  burden 
of  proving  that  the  engineer  had  authority  to  make  the 
promise  and  carry  it  out. 

The  plaintiff  contends  that  the  promise  to  slow  up,  al- 
though unauthorized,  was  admissible  as  evidence  of  want  of 
care  by  the  engineer  first,  in  making  the  promise,  and  second, 
in  failing  to  keep  it.  This  might  be  sound  doctrine  if  the 
action  were  against  the  engineer  alone.  But  the  company 
can  be  held  responsible  for  the  negligent  acts  t)f  its  servants 
only  when  such  acts  are  within  the  actual  or  ostensible  au- 
thority of  the  servant,  or  within  the  apparent  scope  of  his 
duty.  There  are,  of  course,  numerous  cases  in  which  railroad 
companies  have  been  held  liable  for  such  negligent  acts,  al- 
though it  appeared  that  the  acts  were  unauthorized,  or  were 
expressly  forbidden.     The  failure  to  ring  a  bell  or  sound  a 
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whistle  at  crossings,  running  at  forbidden  speed,  and  the  like, 
are  familiar  examples.  But  in  all  these  cases  the  test  is 
whether  the  negligent  act  **was  done  in  the  particular  busi- 
ness that  the  servant  was  employed  to  do."  {Cosgrove  v. 
Ogden,  47  N.  Y.  257,  [10  Am.  Rep.  361]..)  "The  master  is 
not  responsible  if  the  wrong  done  by  his  servant  is  done  with- 
out his  authority  and  not  for  the  purpose  of  executing  his 
orders  or  doing  his  work."  {Howe  v.  Newmarsh,  94  Mass. 
57.)  "The  master's  liability  does  not  depend  on  the  question 
whether  the  act  was  one  which  the  master  ought  to  have  un- 
derstood would  be  done  by  the  servant,  but  rather  upon  the 
circumstances  whether  it  was  so  far  an  incident  to  the  par- 
ticular service  in  which  he  was  engaged,  that  it  may  be  said 
to  have  been  done  in  the  line  of  his  duty,  and  in  furtherance 
of  his  master's  business."  (Wood  on  Master  and  Servant, 
sec.  280.)  The  engineer  was  not  employed  to  slow  trains,  or 
promise  to  slow  them,  wherever  passengers  wished  to  get  off, 
but  to  run  trains  from  station  to  station  on  schedule  time  and 
under  orders  from  those  higher  in  authority.  The  promise 
was  not  in  the  line  of  his  duty,  or  incident  to  the  work  he 
was  set  to  do,  or  a  part  of  it,  and  it  was  not  made  in  execu- 
tion of  any  order  of  the  company  or  in  furtherance  of  any 
duty  resting  upon  him.  The  negligent  slowing  of  a  train  by 
the  engineer  without  authority,  might,  of  course,  cause  an 
injury  to  some  person,  for  which  the  company  would  be  liable 
in  damages.  But  this  would  not  be  so  if  the  person  injured 
was  one  who  knowing  the  lack  of  authority,  had  procured  from 
the  engineer  the  promise  to  slow  up  at  that  place.  The  mere 
fact  that  he  was  the  engineer  does  not  justify  third  persons 
in  taking  such  promise  on  the  assumption  that  he  has  such 
authority,  nor  make  such  promise  the  act  of  the  company. 

It  was  not  material  in  rebuttal  of  the  contributory  negli- 
gence shown.  It  did  not  tend  to  disprove  the  negligent  act 
which  contributed  to  his  injury.  At  the  time  he  got  down 
upon  the  step,  he  says  he  knew  that  the  train  was  going  thirty 
miles  an  hour  and  that  it  could  not  be  slowed  up  enough  to 
allow  him  to  jump  off.  He  therefore  knew  that  the  promise 
was  not  to  be  and  could  not  be  performed,  and  he  cannot 
claim  that  he  put  himself  in  the  perilous  position  on  the  bot- 
tom step,  which  was  his  act  of  negligence,  in  reliance  upon 
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the  promise,  or  in  the  expectation  that  it  would  be  fulfilled. 
It  therefore  furnished  no  excuse  for  his  negligent  act. 

The  defendant's  claim  that  there  is  a  variance  between  the 
negligence  charged  and  that  which  the  plaintiff  sought  to 
prove,  is  not  tenable.  The  charge  was  that  the  defendant 
negligently  ran  its  trains  around  the  curve  at  a  high  speed, 
causing  it  to  violently  sway,  jerk,  and  jolt  so  as  to  break  plain- 
tiff's hold  on  the  rods,  whereby  he  was  thrown  from  the  car 
to  the  ground.  If  the  promise,  which  the  plaintiff  testified 
the  engineer  had  made,  had  been  within  the  scope  of  the  en- 
gineer's duty  or  authority,  the  failure  to  keep  the  promise 
and  the  running  of  the  train  at  a  high  rate  of  speed  at  the 
place  where  he  had  promised  to  slow  up,  would  have  consti- 
tuted negligence  on  the  part  of  the  defendant,  within  the 
terms  of  the  charge.  The  fact  that  the  plaintiff  failed  to 
prove  that  the  engineer  had  such  authority,  made  simply  a 
failure  of  proof,  and  not  a  variance. 

Because  of  the  errors  above  set  forth  it  is  necessary  to  re- 
verse the  judgment  and  order. 

The  judgment  and  order  are  reversed. 

Sloss,  J.,  and  Angellotti,  J.,  concurred. 
Hearing  in  Bank  denied. 


,  [L.  A.  No.  3294.    Department  One. — ^December  18,  1012.] 

In  the  Matter  of  the  Estate  of  ROBERT  NIC  COLLS, 

Deceased. 

Estates  op  Dxceased  Persons — Homestead  fboic  Separate  Propxett 
MUST  BE  FOR  LIMITED  PERIOD. — Under  section  1468  of  the  Code  of 
Civil  Procedure,  as  amended  in  1881,  where  no  homestead  has  been 
selected  during  the  lifetime  of  the  decedent,  the  court  in  probate,  in 
setting  apart  a  homestead  from  the  separate  property  of  the  dece- 
dent, can  set  it  apart  for  a  limited  period  only. 

Id. — Community  Property — ^Presumption — Evidence  to  Overcome — 
Burden  op  Proof. — All  property  acquired  by  either  spouse  during 
the  existence  of  the  marriage  is  presumed  to  be  community  property, 
and  the  burden  of  overcoming  the  presumption  by  clear  and  satis- 
factory evidence  rests  upon  the  party  claiming  that  the  property  is 
leparatfl. 
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Id. — Character  of  Peopebty  Bemoved  fbom  Another  State. — ^If  a  hus- 
band and  wife  acquire  personal  property  in  one  state  and  then 
remove  with  the  same  into  a  state  in  which  the  community  law  pre- 
vails, the  law  of  the  state  where  they  lived  when  the  property  was 
acquired  will  govern  as  to  whether  it  be  separate  or  community 
property. 

Ii>. — ^ProPERTT  ACCUMTHiATED  DURING  MaRRIAGB  IN  ILLINOIS — ^NOT  COM- 

HUKiTT  Property  in  California. — There  is  not  in  the  state  of 
Illinois  such  a  thing  as  community  property.  Consequently,  prop- 
erty accumulated  in  that  state  by  a  man  and  wife  during  their 
marriage,  and  subsequently  brought  into  the  state  of  California, 
did  not,  nor  did  any  property  for  which  it  was  there  exchanged, 
become  community  property  in  the  latter  state. 

Id. — Order  Settino  Apart  Homestead  Absolutely — ^Erroneous  Find- 
ing of  Coicmunity  Property — Evidence  of  Separate  Property  of 
Wife. — An  order  in  probate  setting  apart  a  homestead  to  and  vest- 
ing it  absolutely  in  the  surviving  wife  of  the  decedent,  which  is 
baaed  on  an  erroneous  finding  that  the  property  set  apart  was  com- 
munity property,  cannot  be  upheld  on  the  theory  that  the  evidence 
showed  that  the  property  was  the  separate  property  of  the  wife. 

Id. — ^Proceeding  to  Set  Apart  Hoicestead-^urisdiction — Title  and 
Adverse  Claims  not  Involved. — In  a  proceeding  to  set  apart  a 
homestead  from  the  estate  of  a  decedent,  the  court  has  no  jurisdic- 
tion to  determine  the  title  to  the  property,  or  the  validity  of  any 
elaim  of  title  adverse  to  that  of  the  estate.  Such  a  proceeding  is 
based  on  the  theory  that  the  property  sought  to  be  set  aside  is  a 
part  of  the  estate  of  the  decedent,  and  any  title  the  applicant  might 
elaim  in  it  as  separate  property  is  not  involved  and  cannot  be 
adjudicated. 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Diego  County  setting  apart  a  homestead  from  the  estate  of  a 
deceased  person,  and  from  an  order  refusing  a  new  trial. 
W.  R.  Guy,  Judge. 

'     The  facts  are  stated  in  the  opinion  of  the  court. 

Milk  ft  O'Farrell,  W.  J.  Mossholder,  and  Marks  P.  Moss- 
holder,  for  Appellants. 

Luce  &  Luce,  for  Respondent. 

SLOSS,  J. — ^Robert  NiccoUs,  a  resident  of  the  county  of 
San  Diego,  died  intestate,  leaving  property  in  that  county 
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and  elsewhere.  His  heirs  were  his  widow,  Prances  Niccolls, 
and  a  number  of  nephews  and  nieces.  Upon  the  nomination 
of  the  widow,  W.  B.  Rogers  was  appointed  administrator  of 
the  estate. 

Included  in  the  estate  was  a  lot,  with  a  dwelling  thereon, 
in  the  city  of  San  Diego.  *  The  widow  petitioned  to  have  this 
property  set  apart  to  her  as  a  homestead.  Objections  were 
filed  by  various  other  heirs.  After  a  hearing,  the  court  made 
its  order  setting  said  property  apart  as  a  homestead  and  vest- 
ing it  absolutely  in  the  widow.  The  contesting  heirs  appeal 
from  the  order  and  from  a  subsequent  order  denying  their 
motion  for  a  new  trial. 

The  order  setting  apart  the  homestead  contained  findings 
that  no  homestead  had  been  selected  and  recorded  during  the 
lifetime  of  the  decedent,  and  that  the  property  involved  was 
community  property.  The  latter  finding  is  attacked  as  un- 
supported by  the  evidence.  That  the  finding  is  material  is 
not  to  be  questioned.  Where  no  homestead  has  been  selected 
during  the  lifetime  of  the  decedent,  the  court  in  probate,  in 
setting  apart  a  homestead  from  the  separate  property  of  the 
decedent,  can  set  it  apart  for  a  limited  period  only.  Under 
the  provisions  of  the  Code  of  Civil  Procedure,  as  originally 
enacted,  the  power  of  the  court  was  not  so  restricted.  (Maw- 
son  V.  Mawson,  50  Cal.  539).  Section  1468  was,  however, 
amended  in  1881  [Stats.  1881,  p.  8],  by  the  addition  of  this 
clause:  **If  the  property  set  apart  be  a  homestead,  selected 
from  the  separate  property  of  the  deceased,  the  court  can 
only  set  it  apart  for  a  limited  period,  to  be  designated  in  the 
order,  and  the  title  vests  in  the  heirs  of  the  deceased,  subject 
to  such  order."  The  added  provision  might  seem,  at  first 
glance,  to  refer  to  the  case  of  property  which  had  been 
selected  as  a  homestead  during  the  lifetime  of  the  decedent. 
It  is,  however,  settled  by  the  decisions  of  this  court  that  this 
is  not  its  proper  construction.  The  new  clause  applies  to 
homesteads  set  apart  in  probate  proceedings,  no  homestead 
having  been  theretofore  selected.  Its  effect,  as  to  such  cases, 
is  to  alter  the  rule  declared  in  Mawson  v.  Mawson,  50  Cal. 
539,  and  to  take  from  the  court  the  power  to  assign  a  home- 
stead absolutely  except  where  the  property  set  apart  is  com- 
munity property.  {In  re  Schmidt,  94  Cal.  334,  [29  Pac. 
714] ;  Lord  v.  Lord,  65  Cal.  84,  [3  Pac.  96] ;  In  re  Noah,  73 
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Cal.  590,  [2  Am.  St.  Rep.  834,  15  Pac.  290] ;  In  re  Lahiff,  86 
Cal.  151,  [24  Pac.  850].) 

We  think  the  appellants  are  clearly  right  in  their  conten- 
tion that  the  finding  of  the  community  character  of  the  prop- 
erty in  question  is  not  supported  by  the  evidence.  It  is  un- 
doubtedly the  rule  that  all  property  acquired  by  either  spouse 
during  the  existence  of  the  marriage  is  presumed  to  be  com- 
munity property,  and  that  the  burden  of  overcoming  the  pre- 
sumption by  clear  and  satisfactory  evidence  rests  upon  the 
party  claiming  that  the  property  is  separate.  {Smith  v. 
Smith,  12  Cal.  216;  Althof  v.  Conheim,  38  Cal.  230,  [99  Am. 
Dec.  363] ;  Davis  v.  Green,  122  Cal.  364,  [55  Pac.  9].)  Here, 
however,  the  evidence  regarding  the  acquisition  of  the  prop- 
erty was  without  substantial  conflict,  and  giving  it  the 
strongest  possible  construction  in  favor  of  the  respondent,  it 
pointed  indisputably  to  the  conclusion  that  the  house  and  lot 
in  controversy  were  not  community  property. 

Robert  Niccolls,  the  decedent,  and  Prances  Niccolls,  the  re- 
spondent, were  married  in  Pennsylvania  in  1854.  Shortly 
after  their  marriage  they  took  up  their  abode  in  Bloomington, 
Illinois,  and  resided  there  until  1881  or  1882,  when  they 
moved  to  San  Diego,  in  this  state,  where  they  remained  until 
the  husband's  death.  Testimony  with  respect  to  their  prop- 
erty before  and  after  marriage  was  given  by  Mrs.  Niccolls. 
Concerning  some  details  there  was  more  or  less  uncertainty 
in  her  testimony.  This  was  due,  no  doubt,  as  the  witness 
herself  said,  to  a  slight  impairment  of  memory-— a  condition 
which  was  not  surprising  in  view  of  her  advanced  age  and 
the  length  of  time  that  had  elapsed  since  the  events  of  which 
she  was  speaking.  But,  taking  her  testimony  in  its  aspect 
most  favorable  to  her,  it  appears  that,  at  the  time  of  the 
marriage,  Mrs.  Niccojls  owned  real  estate  in  the  state  of 
Illinois,  of  the  value  of  five  thousand  dollars.  Her  husband 
also  owned  some  property.  With  the  proceeds  of  the  prop- 
erty of  both,  the  husband  purchased  land  in  Illinois.  From 
1854  to  1860  or  1861,  the  husband,  who  was  a  physician,  prac- 
ticed his  profession.  From  1861  to  1865,  the  period  of  the 
Civil  War,  he  was  attached  to  the  forces  of  the  United  States 
as  an  army  surgeon,  in  which  capacity  he  earned  a  fixed 
salary.  After  the  war,  he  resumed  his  residence  in  Bloom- 
ington.   He  did  not  again  engage  in  medical  practice,  but 
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occupied  himself  with  buying  and  selling  land,  and  loaning 
money,  generally  on  mortgage  security.  The  capital  em- 
ployed in  these  ventures  was  made  up  of  the  proceeds  of  the 
property  which  his  wife  had  owned  before  marriage,  together 
with  the  property  which  he  had  owned  and  his  subsequent 
earnings.  No  distinction  was  made  between  the  husband's 
property  and  that  belonging  to  his  wife.  All  was  handled 
and  controlled  by  the  husband.  As  Mrs.  Niccolls  expressed 
it,  ''everything  was  his  and  everything  was  mine.  ...  I  ex- 
pected him  to  do  what  was  right.*'  When  the  couple  moved 
to  California,  Dr.  Niccolls  brought  with  him  a  part  of  the 
accumulations  he  had  thus  made,  and  with  this  he  acquired 
the  property  in  controversy  and  a  ranch  in  San  Diego  County. 
He  never  practiced  his  profession  in  California,  nor  did  he 
follow  any  other  occupation  in  this  state.  The  character  of 
the  property  owned  by  himself  and  his  wife  did  not,  there- 
fore, change  after  they  had  taken  up  their'  residence  in  San 
Diego. 

The  question,  then,  is  what,  according  to  the  law  of  the 
state  of  Illinois,  was  the  character  of  the  property  owned  and 
acquired  by  Dr.  and  Mrs.  Niccolls  in  that  state,  and  by  them 
brought  to  California.  **If  a  husband  and  wife  acquire  per- 
sonal property  in  one  state  and  then  remove  with  the  same 
into  a  state  in  which  the  community  law  prevails,  the  law  of 
the  state  where  they  lived  when  the  property  was  acquired 
will  govern  as  to  whether  it  be  separate  or  community  prop- 
erty." (Ballinger  on  Community  Property,  sec.  47 ;  Kreamer 
V.  Kreamer,  52  Cal.  302;  Estate  of  Burrows,  136  Cal.  113, 
[68  Pac.  488].)  The  record  before  us  contains  testimony, 
which  is  uncontradicted,  that  **  there  is  not  in  the  state  of 
Illinois,  by  statute  or  as  common  law,  any  such  thing  as  com- 
munity property,  whereby  the  husband  and  wife  both  have 
a  community  interest  in  property  accumulated  during  the 
marriage  relation."  It  follows  that  the  property  accumu- 
lated during  the  marriage,  whatever  might  have  been  its 
character  if  the  parties  had  acquired  it  while  domiciled  in 
California,  was  not  community  property  in  Illinois.  Conse- 
quently neither  it,  nor  any  property  for  which  it  was  ex- 
changed, became  community  property  in  this  state.  It  was 
either  the  property  (separate)  of  the  husband,  or  of  the 
wife,  or  it  belonged  to  both  in  proportion  to  their  respective 
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contributions  thereto.    But  neither  of  these  conditions  justi 
fies  the  finding  that  it  was  community  property. 

It  is  claimed  by  the  respondent  that  the  accumulations  of 
the  spouses  were  the  product  of  the  property  owned  by  her 
before  marriage,  and  thus  constituted  her  separate  property. 
From  this  premise  she  argues  that  she  was  entitled  to  the 
house  and  lot  in  any  event,  and  that  the  appellants  are  not 
injured  by  the  order  which  merely  sets  apart  to  her  her  own 
property.  There  are  two  answers  to  this  position.  In  the 
first  place,  the  evidence  does  not  compel  (if,  indeed,  it  would 
permit)  the  conclusion  that  all  the  property  was  the  separate 
property  of  the  wife.  The  court  hais  not  found  that  it  was. 
On  the  contrary,  the  finding  is  that  it  was  community  prop- 
erty, and  we  cannot  support  the  order  based  on  this  finding 
by  supposing  that  the  court  might,  or  would,  have  found 
that  it  was  separate  property  of  the  wife.  But,  beyond  this, 
a  finding  that  the  house  and  lot  were  separate  property  of 
the  wife  would  not  have  justified  the  order  setting  apart  a  ' 
homestead.  In  making  such  order,  the  court  is  dealing  only 
with  the  property  of  the  estate.  It  has  no  jurisdiction,  in  a 
proceeding  of  this  character,  to  determine  the  title  to  the 
property,  or  the  validity  of  any  claim  of  title  adverse  to  that 
of  the  estate.  (Estate  of  Burton,  64  Cal.  428,  [1  Pac.  702]  ; 
Estate  of  Groome,  94  Cal.  69,  [29  Pac.  487] ;  Estate  of  Kim- 
herly,  97  Cal.  281,  [32  Pac.  234].)  ^'It  determines,  merely, 
that  the  parcel  named  is  selected  from  the  estate  of  the  de- 
ceased (whatever  his  interest  therein  may  have  been)  and  who 
are  the  persons  entitled  to  the  benefit  of  the  homestead  selec- 
tion. .  .  .  Title  to  real  estate  cannot  be  tried  in  such  proceed- 
ing." (Estate  of  Burton,  64  Cal.  428,  [1  Pac.  702].)  The 
application  of  the  respondent  was,  therefore,  necessarily 
based  upon  the  theory  that  the  house  and  lot  in  question  was 
a  part  of  the  estate  of  the  decedent.  She  was  invoking  the 
power  of  the  court  to  set  apart  to  her  the  interest  which  the 
decedent  had  owned — ^whether  as  community  or  his  separate 
estate — in  the  property.  Any  title  that  she  might  claim  in 
it  as  her  separate  property  was  not  involved  and  could  not  be 
adjudicated. 

The  appellants  do  not  object  to  the  assignment  of  this 
property  to  the  widow  as  a  homestead.  They  complain 
merely  of  the  provision  that  sets  it  apart  to  her  absolutely. 
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They  suggest  that  the  order  be  modified  so  as  to  limit  the 
homestead  right  to  the  life  of  respondent.  This  concession 
obviates  the  necessity  of  a  new  trial,  and  we  think  the  course 
suggested  a  proper  one. 

The  order  setting  apart  the  homestead  is  reversed,  with 
directions  to  the  court  below  to  modify  the  same  by  striking 
therefrom  in  the  paragraph  preceding  the  description  of  the 
property  the  words  **and  is  hereby  vested  absolutely  in  said 
widow/'  and  substituting  therefor  the  words  ** during  her  life- 
time."   The  order  denying  a  new  trial  is  affirmed. 

Shaw,  J.,  and  Angellotti,  J.,  concurred. 


[L.  A.  No.  2987.    Department  One. — ^December  20,  1912.] 

RAT  L.  PUGH  et  al.,  Respondents,  v.  J.  MOXLEY  ct  al., 
Defendants  and  Respondents;  P.  M.  RYON,  Defendant 
and  Appellant. 

Mechanics'  Liens — ^Moetgage  Executed  After  Completion  of  Buiu>- 
ING — Priority  of  Liens. — Except  as  given  priority  by  the  provisions 
of  section  1188  of  the  Code  of  Civil  Procedure,  a  mortgage  of  land 
npon  which  buildings  had  been  erected,  made  after  the  completion 
of  the  buildings,  and,  therefore,  after  the  work  was  done  and  mate- 
rials commenced  to  be  furnished,  is  subordinated,  by  section  1186 
of  that  code,  to  the  liens  of  mechanics  and  materialmen. 

Id. — Lien  Against  Two  Buildings — Statement  of  Specific  Amounts 
Claimed— Buildings  'Erected  Under  Single  Contract. — Section 
1188  of  the  Code  of  Civil  Procedure,  requiring  the  claimant  who  files 
a  lien  against  two  or  more  buildings,  or  other  improvements,  to  desig- 
nate  the  specific  amount  for  which  he  claims  a  lien  upon  each  of  such 
improvements,  does  not  require  him  to  make  such  designation  unless 
there  is  in  fact  a  specific  amount  due  to  him  on  each  of  such 
improvements.  The  section  does  not  require  separate  statements  of 
the  amount  due  on  each  building  or  improvement,  where  two  or  more 
buildings  or  improvements  are  constructed  under  a  single  contract 
for  a  single  consideration. 

Id. — Furnisher  of  Materials  When  Contractor  or  Materialman — 
Belative  Value  of  Materiai^s  and  Labor. — In  determining  whether 
a  lien  claimant  is  a  "contractor"  or  a  "materialman"  within  the 
purview  of  the  Mechanics'  Lien  Law,  the  test  of  the  character  of 
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the  contract  is  the  relative  value  of  the  material  and  the  labor  sup- 
plied. If  the  value  of  the  labor  is  small  in  comparison  with  that 
of  the  material,  the  claimant  is  a  materialman. 

to. — Cost  or  Labor  Small  in  Comparison  With  Value  or  Materials. — 
One  furnishing  and  installing  fixtures  and  other  materials  for  a 
building  is  to  be  deemed  a  materialman  when  the  value  of  the  goods 
supplied  was  nine  hundred  and  fifty  dollars,  while  the  labor  cost 
was  only  $128.  The  same  is  true  of  one  furnishing  lumber,  in  con- 
nection with  which  the  only  element  of  labor  cost  was  a  compara- 
tively trifling  amount  for  cartage. 

Id. — ^Reasons  of  Decision — ^Dictum. — ^Where  a  decision  is  based  upon 
two  independent  lines  of  reasoning,  neither  one  can  be  said  to  be 
dictum.    One  is  as  necessary  to  the  decision  as  the  other. 

Appeal — Erroneous  Finding  Without  Prejudice  ir  Disregarded  bt 
Judgment. — Any  error  in  finding  against  an  appellant  on  a  par- 
ticular issue  is  without  prejudice  to  him,  if  the  judgment  gave  him 
all  relief  to  which  be  was  entitled  had  the  finding  been  in  his  favor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Riv- 
erside County  and  from  an  order  refusing  a  new  trial.  P.  B. 
Densmore,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Purington  &  Adair,  for  Appellant. 

M.  Estudillo,  Patterson  Sprigg,  Collier,  Camahan  &  Craig, 
Thomas  T.  Porteous,  and  C.  L.  McParland,  for  Respondents. 

SLOSS,  J. — A  number  of  actions  for  the  foreclosure  of 
mechanics'  liens  were  consolidated,  and  judgment  in  favor  of 
the  claimants  was  entered.  The  defendant  Ryon,  asserting  an 
interest  as  mortgagee,  appeals  from  the  judgment  and  from 
an  order  den3ring  his  motion  for  a  new  trial. 

In  1909,  Mrs.  O.  E.  Moxley,  acting  through  her  husband, 
J.  Moxley,  as  agent,  commenced  the  construction  of  two 
dwelling-houses  upon  a  parcel  of  land,  owned  by  her,  in  the 
city  of  Riverside.  There  was  no  contract  for  the  erection  of 
the  buildings,  or  either  of  them,  as  a  whole.  J.  Moxley  made 
contracts  with  laborers  and  others  for  the  doing  of  work 
and  the  furnishing  of  materials,  the  construction  being  super- 
intended by  him  personally.  The  buildings  were  completed 
on  November  27,  1909.    On  December  7,  1909,  the  appellant, 
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Ryon,  loaned  the  Mozleys  eight  thousand  dollars,  taking  a 
mortgage  on  the  two  houses,  and  the  land  on  which  they  were 
situated,  as  security.  The  various  lien  claimants  filed  their 
respective  claims  within  the  time  allowed  by  the  statute.  The 
owners  defaulted.  Byon  answered  and  filed  a  cross-com- 
plaint, in  which  he  asked  that  his  mortgage  be  foreclosed^  and 
that  the  lien  of  said  mortgage  be  declared  to  be  prior  to  that 
of  the  claimants  of  mechanics'  liens.  The  decree  postponed 
the  mortgage  to  the  mechanics'  liens.  The  several  points 
made  by  the  appellant  are  as  follows: 

1.  It  is  urged  that  the  provisions  of  section  1188  of  the 
Code  of  Civil  Procedure  give  the  mortgage  priority  over  the 
other  liens.  As  the  mortgage  here  involved  was  made  after 
the  completion  of  the  buildings,  and,  therefore,  after  the  work 
was  done,  and  materials  commenced  to  be  furnished,  it  was 
subordinate  to  the  liens  of  mechanics,  etc.  (Code  Civ.  Proc., 
sec.  1186),  unless  given  a  superior  standing  by  the  provisions 
of  section  1188.  That  section  reads  as  follows:  "In  every 
case  in  which  one  claim  is  filed  against  two  or  more  build- 
ings, mining  claims,  or  other  improvements  owned  by  the 
same  person,  the  person  filing  such  claim  must  at  the  same 
time  designate  the  amount  due  to  him  on  each  of  such  build- 
ings, mining  claims,  or  other  improvements;  otherwise,  the 
lien  of  such  claim  is  postponed  to  other  liens.  ..."  In  the 
case  at  bar  it  appears  that  each  of  the  claimants  made  a 
single  and  entire  contract  with  J.  Moxley  for  the  doing  of 
work  or  the  furnishing  of  materials  on  both  buildings  for  an 
agreed  lump  sum,  or  for  a  sum  to  be  fixed  in  accordance  with 
the  amount  of  work  done  and  materials  furnished  (for  exam- 
ple, eleven  cents  per  square  foot  for  certain  cement  work). 

If  the  question  were  a  new  one,  there  might  be  some  doubt 
whether  claims  of  lien  under  such  contracts  are  subject  to 
the  requirements  of  section  1188.  But  there  is  authority  to 
the  effect  that  the  section  has  no  application  to  work  done 
or  material  furnished  under  the  circumstances  here  disclosed. 
In  Warren  V,  Hopkins,  110  Cal.  506,  [42  J»ac.  986],  the  court 
said:  '* While  section  1188  requires  the  claimant  who  files  a 
lien  against  two  or  more  buildings,  or  other  improvements, 
to  designate  the  specific  amount  for  which  he  claims  a  lien 
upon  each  of  such  'improvements,'  it  does  not  require  him 
to  make  such  designation  unless  there  is  in  fact  a  specific 
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amount  due  to  him  on  each  of  such  improvements,  and  it 
might  frequently  happen  that  a  contractor  would  construct 
several  buildings  under  one  contract,  and  there  would  not 
be  any  specific  amount  due  to  him  on  each  of  such  buildings." 
The  district  court  of  appeal  for  the  third  appellate  district 
has  held  to  the  same  effect  in  SotUhem  Cal.  Lumber  Co,  v. 
Peters,  3  Cal.  App.  478,  [86  Pac.  816].  (See,  also,  Kritzer 
v.  Tracy  Eng.  Co,,  16  Cal.  App.  287,  [116  Pac.  700],)  It  is 
contended  by  appellant  that  the  foregoing  quotation  from 
the  opinion  in  Warren  v.  Hopkins  is  to  be  disregarded  as 
dictum.  It  is  true  that  the  opinion  in  question  states,  as  a 
ground  of  decision,  that  section  1188  does  not  apply  to  the 
particular  character  of  improvement  (grading  of  lots)  in- 
volved in  that  case.  But  the  court  did  not  rest  its  conclusion 
upon  this  ground  alone.  It  went  on  to  express  the  view  that, 
if  section  1188  were  to  be  held  to  be  applicable,  the  result 
would  not  be  different,  for  the  reason  that  the  section,  upon 
a  proper  construction  of  its  terms,  does  not  require  separate 
statements  of  the  amount  due  on  each  building  or  improve- 
ment, where  two  or  more  buildings  or  improvements  are  con- 
structed under  a  single  contract  for  a  single  consideration. 
Where  a  decision  is  based  upon  two  independent  lines  of  rea- 
soning, neither  one  can  be  said  to  be  dictum.  One  is  as  neces- 
sary to  the  decision  as  the  other.  {Clary  v.  RoUand,  24  Cal. 
147 ;  Camron  v.  Kenfield,  57  Cal.  551 ;  Kin^  v.  Pavly,  159  Cal. 
554,  [Ann.  Cas.  1912C,  1244,  115  Pac.  210].)  Warren  v. 
Hopkins  was  decided  in  1895.  The  correctness  of  the  views 
there  expressed  has  never  been  questioned  by  this  court.  It 
is  fair  to  assume  that  many  lien  claimants,  including,  it  may 
be,  the  respondents  in  the  case  at  bar,  have  relied  upon  that 
decision  in  framing  their  notices  of  lien.  Under  these  cir- 
cumstances, we  should  not  be  disposed  to  alter  the  rule  laid 
down,  even  if  we  felt  much  more  doubtful  than  we  do  of  the 
soundness  of  the  construction  heretofore  declared.  It  must, 
therefore,  be  held  that  the  court  below  did  not  err  in  giving 
to  the  liens  of  the  respondents  priority  over  the  mortgage 
lien. 

2.  Two  of  the  claims  are  attacked  on  the  ground  that  they 
were  based  on  original  contracts  for  more  than  one  thousand 
dollars,  and  that  such  contracts  were  void,  because  not  re- 
duced to  writing,  or  filed  for  record,  as  required  by  section 
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1183  of  the  Code  of  Civil  Procedure.  One  of  these  contracts 
was  that  of  the  Hinde  Hardware  Company.  By  its  terms 
the  Hardware  Company  agreed  with  J.  Moxley  to  do  all  the 
work  and  furnish  all  materials  and  fixtures  necessary  to  in- 
stall two  solar  heaters,  two  bath  tubs,  two  toilets,  two  pair 
laundry  trays,  two  wash  basins,  and  two  kitchen  sinks,  with 
the  necessary  connecting  pipes,  for  the  sum  of  $1,078.  The 
other  was  a  contract  whereby  the  Russ  Lumber  and  Mill  Com- 
pany agreed  to  furnish  to  Moxley  lumber  and  building  mate- 
rials for  the  two  houses,  as  required  from  time  to  time,  at 
current  market  prices.  Goods  were  furnished  to  the  amount, 
including  cartage,  of  $2,137.70.  The  court  found  that  neither 
of  these  contracts  was  an  original  contract  within  the  mean- 
ing of  section  1183,  but  that  each  was  a  contract  for  the  sale 
of  materials  to  be  used  in  the  construction  of  the  buildings. 
If  this  finding  is  sustained  by  the  evidence,  the  conclusion 
that  the  contracts,  whatever  the  amount  payable  under  them, 
were  not  required  to  be  in  writing  or  filed  for  record,  neces- 
sarily followed.  {Hinckley  v.  Fields'  Biscuit  etc.  Co,,  91 
Cal.  136,  [27  Pac.  594] ;  Roehling's  Sons  Co.  v.  Humboldt  etc. 
Co.,  112  Cal.  288,  [44  Pac.  568] ;  Bennett  v.  Davis,  113  Cal. 
337,  [54  Am.  St.  Rep.  354,  45  Pac.  684] ;  Bryson  v.  McCone, 
121  Cal.  154,  [53  Pac.  637] ;  California  Portland  Cement  Co. 
V.  Wentworth  Hotel  Co.,  16  Cal.  App.  692;  [118  Pac.  103, 
113].)  **It  is  quite  clear  to  us,"  says  the  court  in  Hinckley 
V.  Fields'  Biscuit  etc.  Co.,  91  Cal.  136,  [27  Pac.  594],  "that 
the  word  'contractor'  in  sections  1183  and  1184  of  the  Code 
of  Civil  Procedure  does  not  refer  to  a  materialman."  On 
the  other  hand,  one  may  be  an  original  contractor  although 
he  has  agreed  to  do  only  a  part  of  the  work  required  for  the 
construction  of  a  building.  (La  Grill  v.  Mallard,  90  Cal.  373, 
[27  Pac.  294] ;  Pacific  Mut.  L.  Ins.  Co.  v.  Fisher,  106  Cal. 
224,  [39  Pac.  758]  ;  Smith  v.  Bradbury,  148  Cal.  41,  [113  Am. 
St.  Rep.  189,  82  Pac.  367].)  The  line  of  demarcation  may 
be  illustrated  by  a  brief  reference  to  the  facts  of  some  of  the 
cases  we  have  cited.  One  who  agrees  to  manufacture,  at  his 
own  works,  and  to  install  in  the  building  of  another,  a  steam- 
plant,  consisting  of  boilers,  engine,  and  attachments,  is  a 
materialman,  and  not  an  original  contractor.  {Hinckley  v. 
Fields'  etc.  Co.,  91  Cal.  136,  [27  Pac.  594].)  The  same  is  true 
of  one  who  agrees  to  furnish  and  set  up,  ready  for  use,  elec- 
trical machinery  {Boebling's  Som  Co.  v.  Humboldt  etc.  Co., 
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112  Cal.  288,  [44  Pac.  568] ;  or  one  who  contracts  to  furnish 
mantels,  tiles,  and  grates,  and  perform  the  labor  necessary  to 
install  them  in  a  building  {Bennett  v.  Davis,  113  Cal.  337, 
[54  Am.  St.  Rep.  354,  45  Pac.  684],  or  to  furnish  and  put 
in  place  a  plant  for  the  manufacture  of  ice  {Bryson  v.  Mc- 
Cone,  121  Cal.  154,  [53  Pac.  637]),  or  to  furnish  and  install 
elevators  {California  Portland  Cem.  Co.  v.  Wentworth  Hotel 
Co.,  16  Cal.  App.  692,  [118  Pac.  103,  113].)  But  contracts 
to  paper  and  decorate  rooms  {La  Orill  y.  Mallard,  90  Cal.  372, 
[27  Pac  294]),  or  to  do  the  plastering  work,  including  labor 
and  materials,  in  a  building  {Smith  v.  Bradbury,  148  Cal. 
41,  [113  Am.  St.  Rep.  189,  82  Pac.  367]),  are  original  con- 
tracts. The  test  of  the  character  of  the  contract  is  the  rela- 
tive value  of  the  material  and  the  labor  supplied.  If  the 
value  of  the  labor  is  small  in  comparison  with  that  of  the 
material,  the  claimant  is  a  materialman.     {Bennett  v.  Davis, 

113  Cal.  137,  [54  Am.  St.  Rep.  354,  45  Pac.  684].)  Apply- 
ing this  ground  of  discrimination,  the  evidence  was  clearly 
such  as  to  justify  the  finding  that  the  Hinde  Hardware  Com- 
pany and  the  Russ  Lumber  and  Mill  Company  were  material- 
men, and  not  original  contractors.  In  the  case  of  the  former 
the  value  of  the  fixtures  and  other  material  supplied  was 
nine  hundred  and  fifty  dollars,  while  the  labor  cost  was  only 
$128.  The  only  element  of  labor  connected  with  the  fur- 
nishing  of  lumber  by  the  Russ  Company  was  cartage,  which 
was  trifling  in  comparison  with  the  value  of  the  materials. 

3.  The  appellant,  Ryon,  alleged  in  his  cross-complaint  that 
the  Moxleys  had  violated  a  covenant  of  their  mortgage  re- 
quiring them  to  keep  the  buildings  insured  for  the  benefit  of 
the  mortgagee,  and  that  he  had  been  compelled  to  insure, 
expending  $116  as  a  premium  for  such  insurance.  He  prayed 
for  foreclosure  of  his  mortgage,  including  the  $116  as  a  part 
of  the  debt  secured.  The  court  found  that  the  payment  of 
the  premium  was  voluntary  on  Ryon's  part.  This  finding  is 
assailed  as  contrary  to  the  evidence.  But  since  the  court, 
notwithstanding  the  finding,  gave  to  the  appellant  the  relief 
which  he  asked,  and  included  the  sum  of  $116  in  the  amount 
to  be  paid  him  out  of  the  proceeds  of  a  sale,  he  is  not  in  any 
way  injured  by  the  error,  if  error  there  was,  in  finding  against 
him  on  this  point.     (Code  Civ.  Proc,  sec  475.)^ 
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The  objection  to  the  finding  that  the  mortgage  is  subse- 
quent to  the  liens  of  the  respondents  is  sufficiently  answered 
by  what  has  been  said  on  the  first  point  discu^ed  in  this 
opinion. 

4.  The  appellant  excepted  to  the  admission  in  evidence, 
over  his  objection,  of  the  claims  of  lien  of  the  several  respond- 
ents. The  ground  of  objection  was  that  the  amount  claimed 
as  against  each  of  the  buildings  was  not  separately  stated. 
As  we  have  already  seen,  no  such  separate  statement  was  re- 
quired. But  even  if  it  had  been,  the  defect  would  merely 
have  affected  the  priority  of  the  liens.  It  would  have  been 
no  ground  for  refusing  to  admit  them  in  evidence. 

No  other  points  are  made. 

The  judgment  and  the  order  denying  a  new  trial  are 
affirmed. 

Shaw,  J.,  and  Angellotti,  J.,  concurred. 


^^^•^ 


[S.  p.  No.  5898.    Department  Two. — ^December  20,  1912.] 

E.  W.  NEWHALL,  Respondent,  v.  WESTERN  ZINC 
MINING  COMPANY  (a  Corporation),  Respondent;  I. 
W.  LEVY  (a  stockholder  of  the  said  Corporation), 
Appellant. 

CoBPOBATioN — Nonpayment  of  Licensi-tax — Fobfeitubb  of  Ghabteb 
— Teeminahon  or  Existence — Nonliability  to  Suit — Void  Judo- 
ment — Stockholdes  may  Avoid. — A  corporation  organized  under 
the  laws  of  California  for  profit,  whose  franchise  and  charter  have 
been  forfeited  for  noncompliance  with  the  act  of  March  20,  1905, 
requiring  the  payment  of  an  annual  license-tax,  ceases  to  have  a 
corporate  existence  and  cannot  be  sued,  and  a  judgment  obtained 
against  it  is  void  and  maj  be  impeached  at  the  instance  of  a  stock- 
holder therein,  who  intervenes  in  the  action  in  which  the  judgment 
was  rendered  for  the  purpose  of  expunging  it  from  the  records. 

Id. — Judicial  Determination  not  Essential  to  FoaFErrinut. — ^The  for- 
feiture provided  for  bj  that  act  is  not  dependent  upon  judicial  de- 
termination and  decree,  but  is  self-acting  and  operating. 

Id. — Showing  by  Stockholder — Accrual  of  Corporate  Liability — 
Corporate  Assets. — In  such  intervention  proceeding  by  the  stock- 
holder, it  is  not  necessary  that  he  should  show  that  he  was  a  stock- 
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bolder  at  the  time  the  liability  upon  which  the  judgment  wai 
obtained  against  the  corporation  accrued,  nor  the  fact  that  the  corpo- 
ration had  asseti. 

Id. — ^Estoppel  bt  Stockholdkb — ^Answkb  bt  Former  Direotor. — Such 
stockholder  is  not  estopped  from  complaining  of  such  judgment,  bj 
xeaaon  of  the  fact  that  one  of  the  former  direotore  of  the  defunct 
eorporation,  who  became  under  the  provisions  of  that  aot  the  trustees 
to  wind  up  its  corporate  affairs,  filed  an  answer  in  the  action  admit- 
ting the  corporate  existence  of  the  defendant. 

lb. — ^DlRBCTORS     AS     TRUSTEES    Or     CORPORATION — CANNOT    ANSWER    IN 

Name  of  Corporation. — Such  act  authorizeil  the  directors,  and  not 
one  of  them,  to  act  as  trustees.  It  empowers  them  as  trustees  to 
sue  and  be  sued  but  not  to  answer  suits  in  the  name  of  the  defunct 
corporation. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  refusing  to  set  aside  a  judg- 
ment   J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Joseph  C.  Meyerstein,  for  Appellant. 

Thomas,  Qerstle,  Prick  &  Beedy,  and  Thomas,  Prick  & 
Beedy,  for  Plaintiff  and  Respondent. 

Francis  V.  Keesling,  for  Defendant  and  Respondent. 

HENSHAW,  J.— On  the  fourth  day  of  March,  1909,  plain- 
tiff,  as  assignee  of  certain  claims  for  goods  sold  and  delivered 
to  the  Western  Zinc  Mining  Company,  a  corporation,  com- 
menced his  action  against  this  corporation  upon  these  claims. 
The  complaint  was  verified  and  contained  the  usual  and  ap- 
propriate averment  of  the  corporate  existence  and  capacity 
of  the  defendant.  On  the  twenty-fourth  day  of  March,  1909, 
what  purported  to  be  the  answer  of  the  corporation  was  filed. 
This  answer  was  verified  by  one  P.  A.  Brangier,  declaring 
himself  to  be  a  director  of  the  defendant.  The  answer  ad- 
mitted, by  failing  to  deny,  the  averment  in  the  complaint 
touching  the  corporate  capacity  of  the  defendant.  Subse- 
quently the  action  was  tried  by  the  court  sitting  without  a 
jury,  and  on  the  eighth  day  of  April,  1910,  the  court  gave 
judgment  in  favor  of  the  plaintiff  and  against  the  defendant 
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for  the  sum  of  $24,193.80.  On  the  twenty-sixth  day  of  Sep-- 
tember,  1910, 1.  W.  Levy  entered  his  appearance  in  the  action 
and  gave  notice  of  his  intended  motion  to  set  the  judgment 
aside.  The  motion  was  made  and  was  by  the  court  denied. 
In  support  of  the  motion  it  is  established  by  affidavit  of  the 
moving  party  that  he  was  during  all  the  period  of  time  in- 
volved in  the  action  and  still  is  a  stockholder  of  the  defendant 
corporation;  that  the  corporation  was  organized  and  had  ex- 
isted under  the  law^s  of  the  state  of  California  as  a  corporation 
for  profit;  that  the  corporation  had  not  paid  the  annual 
license-tax  required  by  law  to  be  paid  by  such  corporations 
for  the  fiscal  year  commencing  July  1,  1908,  and  that  on  the 
thirtieth  day  of  November,  1908,  it  had  forfeited  its  charter 
to  the  state  and  had  ceased  to  exist  as  a  corporation. 

None  of  these  facts  is  controverted  or  denied.  I.  W.  Levy, 
the  moving  party  and  appellant  herein,  contends  upon  these 
admitted  facts  that  it  was  the  dear  duty  of  the  court  to 
have  granted  his  motion.  That  a  corporation  whose  charter 
has  been  forfeited  cannot  be  sued,  that  a  judgment  obtained 
against  Such  corporation  is  void  and  may  be  impeached  at  the 
instance  of  a  stockholder  of  such  corporation,  are  legal  prop- 
ositions conclusively  settled  in  favor  of  appellant's  contention 
by  Crossman  v.  Vivienda  Water  Co.,  150  Cal.  575,  [89  Pac. 
335].  True  that  in  the  Crossman  case  there  had  been  a  dis- 
solution of  the  corporate  existence  by  judicial  decree.  But 
there  can  be  no  legal  distinction  between  such  a  termination 
of  corporate  existence  and  the  termination  by  forfeiture  of 
franchise  and  charter  under  the  act  of  March  20,  1905,  and 
the  amendments  thereto.  For  that  act  clearly  and  unmis- 
takably declares  and  provides  for  a  forfeiture  not  dependent 
upon  judicial  determination  and  decree,  but  a  forfeiture 
which  is  self-acting  and  operating.  The  language  of  the  act 
does  not  even  permit  a  doubt  upon  this  question.  It  not  only 
declares  the  day  and  the  hour  when  the  forfeiture  shall  arise, 
but  it  makes  it  a  penal  offense  for  any  officer  or  agent  there- 
after to  exercise  any  corporate  powers  on  behalf  of  the  cor- 
poration and,  finally,  it  provides  that  the  winding  up  of  the 
corporate  affairs  is  imposed  upon  the  directors  or  managers 
of  the  corporation  who  **are  deemed  to  be  trustees  of  the 
corporation  and  stockholders  or  members  of  the  corporation 
whose  power  or  right    to  do  business  is  forfeited."    These 
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trustees  and  not  the  corporation  may  sue  or  *'may  be  sued 
in  any  of  the  courts  of  this  state  by  any  person  having  a 
claim  against  said  corporation." 

As  little  doubt  can  be  entertained  of  the  stockholder's  right 
to  intervene  for  the  purpose  of  expunging  from  the  records 
such  a  void  judgment  against  the  corporation.  Respondents 
urge  that  in  this  instance  the  stockholder  does  not  show  that 
he  is  a  party  interested,  or,  if  interested,  that  his  interests  are 
liable  to  injury  by  reason  of  the  judgment.  In  this  respect 
it  is  argued  that  the  stockholder  does  not  show  that  he  was 
a  stockholder  at  the  time  that  the  liability  upon  which  the 
judgment  was  obtained  against  the  corporation  accrued,  and 
that  if  he  were  not  a  stockholder  at  such  time  no  stockholder's 
liability  was  cast  upon  him.  Further,  that  an  execution  upon 
the  judgment  had  been  returned  unsatisfied,  and  it  is  said 
that  the  stockholder  has  failed  to  show  by  his  affidavit  that 
the  corporation  has  acquired  any  assets  since  the  date  of  the 
entry  of  the  judgment.  But  in  answer  to  this,  suffice  it  to 
say  that  it  was  not  incumbent  upon  the  stockholder  to  show 
any  of  these  things,  any  more  than  it  was  incumbent  on  him 
to  plead  the  negative  of  an  estoppel.  A  stockholder  is  inter- 
ested in  any  judgment  obtained  against  his  corporation,  and 
that  interest  is  not  dependent  upon  his  stockholder's  liability 
for  that  judgment,  nor  upon  the  existence  or  nonexistence  of 
corporate  assets.  Even  if  the  judgment  could  not  be  made 
the  basis  of  proceedings  against  the  stockholder,  it  would  serve 
to  reduce  the  assets  of  the  corporation,  and  consequently  the 
value  of  the  stockholder's  shares  if  at  any  time  the  corpora- 
tion should  acquire  assets. 

We  can  perceive  no  force  to  the  argument  that  the  appel- 
lant is  estopped  from  complaining  of  the  judgment.  Herein 
it  is  said  that  as  the  directors  are  made  trustees  of  the  defunct 
corporation,  and  as  the  corporate  answer  was  filed  by  one  of 
these  directors  or  trustees,  it  results  that  the  stockholder's 
own  trustee  filed  the  answer  in  this  case  and  that  this  director 
or  trustee  having  defended  the  action  and  having  admitted 
the  corporate  existence  of  the  defendant,  the  stockholders  are 
bound  by  this  action.  But  to  this  it  must  be  replied  that  the 
law  authorizes  the  directors,  and  not  one  of  them,  to  act  as 
trustees.  It  empowers  them  as  trustees  to  sue  and  be  sued, 
but  not  to  answer  suits  in  the  name  of  the  defunct  corpora- 
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tion.  Brangier's  answer  was,  therefore,  not  only  without 
authority  of  law,  but  in  direct  violation  of  the  law.  And, 
finally,  if,  notwithstanding  these  plain  violations  of  the  law, 
assent  be  given  to  the  statement  of  respondent  that  'Hhe  busi- 
ness of  the  Western  Zinc  and  Mining  corporation  was  con- 
tinued by  defending  this  suit  in  its  name,  it  must  inevitably 
result  that  the  trustee  who  thus  did  continue  the  business  of 
the  Western  Zinc  Mining  Company  not  only  did  so  in  viola- 
tion of  his  powers  and  of  the  express  mandate  of  the  statute, 
but  made  himself  criminally  liable  for  his  conduct,  under 
section  9  of  the  amended  act. 

The  order  appealed  from  is,  therefore,  reversed. 

MelviUi  J.,  and  Lorigan,  J.,  concurred. 


[L.  A.  2956.    Department  One. — December  23,  1912.] 

0.  A.  VICKREY  and    B.  L.    VICKREY,    Appellants,    v. 
•SIMON  MAIER  and  JOHN  T.  JONES,  Respondents. 

Wkfttek  Contract — Presumption  of  Considkration. — ^Under  the  pre- 
sumption in  favor  of  written  agreements,  as  provided  by  section  1614 
of  the  Civil  Code,  in  the  absence  of  proof  to  the  contrary,  an  ade- 
quate consideration  must  be  presumed  to  have  passed  at  the  execu- 
tion of  such  a  contract,  and,  if  necessary,  it  will  be  assumed  that 
it  consisted  of  something  of  value  not  mentioned  in  the  agreement 
itself,  unless  the  terms  of  the  agreement  are  such  as  to  exclude  or 
forbid  such  assumption. 

Id. — ^Reciprocal  Promises  or  Parties  to  Contract. — A  promise  by  one 
party  may  be  a  sufficient  consideration  for  the  promise  af  another 
and  where  there  are  mutual  or  reciprocal  promises  in  a  written 
agreement  each  constitutes  a  consideration  for  the  other,  particu- 
larly where  it  is  expressly  so  declared. 

Id. — Promise  of  Preferential  Right  to  Purchase  Stock — ^Agreement 
TO  Buy  Stock  at  Stated  Price  at  Seller's  Option. — An  agreement 
by  the  plaintiffs  that  if  they  chose  to  sell  certain  stock  in  a  corpoia- 
tion  they  would  give  the  defendants  a  preferred  right  to  buy  it  over 
all  other  purchasers,  is  a  sufficient  consideration  to  support  the  agree- 
ment of  the  latter  to  pay  dividends  on  the  stock  and  also  to  buy  it, 
at  the  plaintiff's  option,  at  any  time  after  six  months,  on  ninety  days' 
notice,  at  a  stated  price. 
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» 

lb. — OBUeATIOM  TO  PUBOHASS— ELBOTIOH  TO  SSLIr— NOTId  Or  ELBOTIOir 

— Ownm  or  Dilivikt. — Such  ma  agreement  impoeed  no  obligatiem 
on  the  defendants  to  buy  the  stock  at  tbe  price  stated,  unless  the 
plaintiffs  elected  to  sell  it,  and  ga^e  the  notice,  nor,  eren  after 
snch  election  and  notice;  nniil  thej  had  offered  to  deliver  the  stock 
in  pursuance  of  the  agreement. 

lb. — Actual  Dsicand  Nbcessabt  to  Bight  of  Action — Statttts  or 
Limitations. — The  general  rule  is,  that  where  an  actual  demand  is 
essential  as  a  condition  precedent  to  a  complete  right  of  action  for 
the  recovery  of  money,  such  demand  must  be  made  within  a  reason- 
able time  after  it  can  lawfully  be  made,  or  within  a  reasonable  time 
after  the  contract  by  its  terms  contemplates  that  it  .should  be  made, 
and  that,  unless  there  are  peculiar  circumstances  affecting  the  ques^ 
tion,  a  time  coincident  with  that  of  the  statute  of  limitations,  will  be 
deemed  reasonable. 

Id. — Action  to  Bkooteb  Stated  Price — ^Demand  and  Tender  of  Peb- 
roRiCANCE — Gommbncement  of  Bunnino  of  Statute. — An  action  te 
reeoTer  such  stated  price  is  in  effect  an  action  to  enforce  perform- 
ance of  a  contract  to  buy  personal  property,  and  it  is  governed,  so 
far  as  the  commencement  of  the  running  of  the  statute  of  limitations 
is  concerned,  by  the  same  rule  which  controls  in  the  case  of  a  sale  of 
real  property.  Such  rule  is,  that  where  a  party  may  call  for  the 
performance  of  the  agreement  upon  the  part  of  anoither  only  by  a 
tender  or  offer  to  perform  his  own  ageement,  there  can  be  no  breach 
of  the  contract  by  the  one  until  such  offer  or  tender  by  the  other, 
and  the  statute  will  not  begin  to  run  until  that  time. 

Id. — Demand  for  Performance — Notice  of  Election  to  Sell — Laches. 
Where  such  agreement  of  purchase  was  in  writing,  and  the  plaintiffs, 
within  four  years  after  its  execution,  set  in  motion  proceedings  for 
a  demand  for  performance  by  the  defendants  and  made  the  actual 
demand  within  a  few  months  thereafter,  they  were  not  guilty  of 
laches  sufficient  to  bar  their  action  to  recover  the  price  stated. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     Charles  Monroe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Alton  M.  Cates,  and  Stewart  &  Stewart,  for  Appellants. 

James  P.  Clark,  and  Mott  &  Dillon,  for  Respondents. 

SHAW,  J. — ^Appeal  from  the  judgment  on  the  judgment- 
roll  alone. 

OLZIY.OU^-M 
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The  complaint  is  in  three  counts  upon  three  contracts  of 
similar  form.  The  first  is  dated  November  14,  1905,  and  is 
for  the  sale  of  ten  shares  of  the  Maier  Packing  Company,  a 
corporation,  at  five  thousand  dollars,  the  second  and  third 
are  dated,  respectively,  August  20  and  November  10,  1906, 
the  second  being  for  twenty  shares  of  said  stock  at  ten  thou- 
sand dollars,  and  the  third  for  thirty  shares  at  fifteen  thou- 
sand dollars.  A  consideration  of  the  first  contract  will  be 
determinative  of  all  questions  presented  except  that  of  the 
statute  of  limitations. 

On  November  14,  1905,  plaintiffs  subscribed  for  the  ten 
shares  of  stock  and  paid  five  thousand  dollars  to  said  com- 
pany therefor,  that  being  the  par  value.  The  shares  were 
issued  to  them  on  February  20,  1906,  and  they  have  ever 
since  held  and  owned  the  same.  Upon  the  date  they  sub- 
scribed the  plaintiffs  and  defendants  executed  a  written 
agreement  as  follows: 

^'This  agreement  made  and  entered  into  this  14  day  of 
November,  1905,  by  and  between  Simon  Maieb  and  John  T. 
Jones,  parties  of  the  first  part,  and  0.  A.  and  B.  L.  Yiokrey 
party  of  the  second  part. 

""WITNESSETH:  That  whereas  said  second  party  has  sub- 
scribed for  10  shares  of  the  capital  stock  of  the  IIaier  Pack- 
ing Co.,  a  corporation,  the  first  parties  are  desirous  uf 
securing  the  first  right  to  purchase  said  stock,  in  the  event 
second  party  may  desire  to  sell  the  same. 

"Now  therefore  said  second  party  agrees  that,  before 
offering  said  stock  for  sale,  he  will  first  notify  first  parties 
and  give  them  the  first  right  to  buy  the  same  at  the  price 
offered  by  any  bona  fide  intending  purchaser.  In  considera- 
tion of  which  said  first  parties  agree  and  obligate  themselves 
to  pay  or  cause  to  be  paid  to  second  party,  a  dividend  of  six 
per  cent  per  annum  on  said  stock,  payable  quarterly,  and 
that  at  any  time  after  six  months  from  date  hereof  on  ninety 
days  notice,  they  wiU  purchase  said  stock  at  the  price  paid 
therefor  and  six  per  cent  per  annum  from  date  of  payment 
of  last  dividend,  but  the  party  of  the  second  part  shall  not 
be  obligated  to  sell  said  stock  at  the  price  paid  therefor." 

Dividends  of  six  per  cent  per  annum  were  regularly  paid 
by  said  company  on  said  stock  down  to  and  including  the 
quarterly  dividend  due  on  July  3,  1909.    In  each  of  the  last 
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two  counts,  the  date  "July  3,  1909,"  is,  by  what  is  obviously 
a  clerical  error,  written  July  3,  1910.  We  attach  no  import- 
ance to  this  misprision  and  disregard  it  entirely.  No  other 
dividends  have  been  paid  on  the  stock.  On  March  4,  1910, 
the  plaintiffs  gave  to  the  defendants  the  following  notice : 
'  *  Messrs.  Simon  Maiek  and  John  T.  Jones, 
''Gtentlemen: 

"In  accordance  with  the  provisions  contained  in  three 
certain  agreements  between  yourselves  upon  the  one  part  and 
the  undersigned  upon  the  other  of  date  of  November  14, 1905, 
August  20,  1906,  and  November  10,  1906,  respectively,  at 
which  times  the  undersigned  purchased  from  the  Maier  Pack- 
ing Company,  a  corporation,  ten  (10),  twenty  (20),  and 
thirty  (30)  shares  of  its  capital  stock  respectively,  making 
a  total  purchase  of  sixty  (60)  shares  of  the  capital  stock  of 
said  Maier  Packing  Company  for  the  sum  of  thirty  thousand 
($30,000)  dollars,  we  request  and  demand  that  you  carry  out 
the  provisions  of  said  agreements  and  each  thereof,  by  pay- 
ing or  causing  to  be  paid  to  the  undersigned  all  dividends 
now  in  arrears  upon  said  stock  at  the  rate  of  six  (6)  per  cent 
per  annum,  payable  quarterly,  and  we  further  request  and 
demand  that  you  comply  with  the  provisions  of  said  agree- 
ments and  each  thereof  by  purchasing  on  or  before  ninety 
(90)  days  from  date  hereof,  said  sixty  (60)  shares  of  stock 
and  paying  us  therefor  the  price  paid  for  the  same,  to  wit, 
the  sum  of  $30,000,  and  in  addition  thereto  all  said  sums 
now  unpaid  on  account  of  dividends." 

On  September  12,  1910,  plaintiffs  tendered  to  defendants 
the  said  shares  of  stock  and  demanded  that  the  defendants 
should  pay  to  plaintiffs  the  price  paid  by  the  plaintiffs  there- 
for, to  wit,  five  thousand  dollars,  and  the  further  sum  of 
$355.67  as  interest  on  the  five  thousand  dollars,  from  the 
date  of  payment  of  said  last  paid  dividend  to  the  date  of 
the  demand.  The  defendants  refused  and  still  refuse  to  per- 
form said  agreement  of  November  14,  1905,  and  have  not 
paid  said  sums  or  any  part  thereof.  The  prayer  of  the  com- 
plaint is  for  judgment  for  $32,134.01,  being  the  aggregate 
amount  demanded  upon  the  three  contracts,  including  pur- 
chase price  and  dividends  unpaid.  The  action  was  begun  on 
the  day  of  the  tender  and  immediately  thereafter. 
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The  only  defenses  alleged  in  the  answer  are  that  there  was 
no  consideration  for  the  agreements  sued  on,  and  that  the 
action  is  barred  by  the  provisions  of  section  337  of  the  Code 
of  Civil  Procedure  prescribing  four  years  as  the  period  of 
limitation.  No  evidence  was  offered  in  support  of  either  of 
the  defenses,  and  the  plaintiff  offered  no  evidence  to  prove  a 
consideration.  Upon  the  foregoing  facts  the  court  below  gave 
judgment  for  the  defendants. 

The  complaint  states  facts  sufficient  to  constitute  a  cause 
of  action.  The  agreement  bound  the  defendants  to  perform 
two  things:  1.  To  pay  or  cause  to  be  paid,  quarterly,  a  divi- 
dend on  the  stock  at  the  rate  of  six  per  cent  per  annum ;  2. 
To  repurchase  the  stock  at  the  price  which  the  plaintiffs  had 
paid  therefor,  with  interest  from  the  date  of  the  payment  of 
the  last  dividend.  No  dividend  has  been  paid  for  the  year 
beginning  July  3,  1909.  The  dividends  for  that  year  on  the 
ten  shares  of  stock  covered  by  the  first  contract  amounted  to 
three  hundred  dollars.  The  defendants  had  agreed  to  pay 
this  sum  to  plaintiffs  and  had  failed  to  do  so,  although  it 
was  past  due.  It  was  a  direct  undertaking  for  the  payment 
of  money,  and  upon  a  breach  thereof  they  were  immediately 
liable.  The  plaintiffs  were  therefore,  at  least,  entitled  to  re- 
cover the  amounts  of  the  quarterly  dividends  on  all  the  stock, 
due  and  remaining  unpaid  at  the  time  the  action  was  begun. 

There  is  no  merit  in  the  claim  that  the  agreement  was  with- 
out consideration.  Under  the  presumption  in  favor  of  writ- 
ten agreements,  as  provided  by  section  1614  of  the  Civil 
Code,  in  the  absence  of  proof  to  the  contrary,  an  adequate 
consideration  must  be  presumed  to  have  passed,  and,  if  neces- 
sary, we  must  assume  that  it  consisted  of  something  of  value 
not  mentioned  in  the  agreement  itself,  unless  the  terms  of 
the  agreement  are  such  as  to  exclude  or  forbid  such  assump- 
tion. If  the  contract  had  not  recited  any  consideration,  the 
fact  that  it  was  in  writing  would,  therefore,  be  sufficient  evi- 
dence thereof.  But  the  agreement,  on  its  face,  shows  a  con- 
sideration. It  is  a  well  established  rule  of  the  law  of 
contracts  that  a  promise  by  one  party  may  be  a  sufficient 
consideration  for  the  promise  of  another,  that  where  there 
are  mutual  or  reciprocal  promises  in  a  written  agreement 
each  constitutes  a  consideration  for  the  other,  particularly 
where  it  is  expressly  so  declared.     {OaUagher  v.  Equitable 
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€tc.  Co.,  141  Cal.  707,  [75  Pac.  329] ;  Van  Loben  Sels  v.  Bun- 
nell, 120  Cal.  682,  [53  Pac.  266] ;  1  Parsons  on  Contracts, 
*p.  449 ;  1  Page  on  Contracts,  sec.  296 ;  1  Beach  on  Contracts, 
sec  178.)  Here  the  plaintiffs  agreed  that  if  they  chose  to 
sell  the  stock  they  would  give  the  defendants  a  preferred 
right  to  buy  it  oyer  all  other  purchasers.  The  defendants 
deemed  this  a  valuable  thing,  and  in  consideration  therefor 
they  agreed  to  pay  dividends  on  the  stock  and  also  to  buy  the 
stock  at  plaintifiEs'  option  at  any  time  after  six  months,  on 
ninety  days'  notice,  at  a  stated  price.  Under  the  authorities 
there  was  a  sufScient  consideration. 

The  remaining  question  is  that  of  the  statute  of  limita- 
tions 80  far  as  the  action  proceeds  for  the  recovery  of  the 
price  agreed  to  be. paid  for  the  stock.  The  action*  was  begun 
on  September  12,  1910.  With  regard  to  the  second  and  third 
contracts,  dated  respectively,  August  20,  1906,  and  November 
10,  1906,  it  is  clear  that  the  four  year  period  of  limitation  had 
not  expired  at  the  time  the  action  was  begun.  The  third 
contract  was  made  less  than  four  years  prior  to  the  beginning 
of  the  action.  The  second  contract  was  made  more  than  four 
years  before  that  date,  but  the  six  months  therein  specified 
as  the  earliest  date  at  which  the  repurchase  could  be  demanded 
did  not  expire  until  February  20,  1907.  Under  no  circum- 
stances could  the  cause  of  action  upon  this  contract  have 
accrued  until  the  latter  date,  and  it  was  less  than  four  years 
before  the  action  was  begun. 

The  claim  that  the  first  contract  is  barred  is  based  on  the 
theory  that  the  demand  for  the  repurchase  was  made  after 
the  statutory  period  had  run.  The  general  rule  is  that  where 
an  actual  demand  is  essential  as  a  condition  precedent  to  a 
complete  right  of  action  for  the  recovery  of  money,  such  de- 
mand must  be  made  within  a  reasonable  time  after  it  can 
lawfully  be  made,  or  within  a  reasonable  time  after  the  con- 
tract by  its  terms  contemplates  that  it  should  be  made,  and 
that,  unless  there  are  peculiar  circumstances  affecting  the 
question,  a  time  coincident  with  that  of  the  statute  of  limita- 
tions, will  be  deemed  reasonable.  (Thomas  v.  Pacific  B.  Co., 
115  Cal.  142,  [46  Pac.  899] ;  WHUarns  v.  Bergin,  116  Cal.  60, 
[47  Pac.  877] ;  Meherm  v.  San  Francisco  Produce  Exch,,  117 
Cal.  217,  [48  Pac.  1074 ;  Bills  v.  Silver  K.  U.  Co.,  106  Cal. 
21,  [39  Pac.  43] ,  concurring  opinion  of  Beatty,  C.  J.) 
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It  is  argued  that  the  ninety  days'  notice,  imd<er  the  terms 
of  the  contract,  could  have  been  given  ninety  days  prior  to 
the  expiration  of  the  first  six  months,  that  is,  on  February  13, 
1906,  so  as  to  make  performance  demandable  on  May  14, 
1906,  and  that  to  delay  giving  such  notice  until  March  4, 
1910,  which  was  more  than  four  years  after  it  might  have 
been  given,  brings  the  case  within  the  rule  above  stated.  It 
is  also  suggested  that,  even  if  the  ninety  days'  notice  was  not 
to  be  given  prior  to  May  14,  1906,  the  plaintiffs,  by  giving 
it  on  that  date,  could  have  made  the  contract  enforceable  and 
a  demand  possible  on  August  12,  1906,  and  that  giving  the 
notice  within  the  four  years  thereafter  does  not  save  them 
from  the  consequences  of  their  laches,  for  the  reason  that  they 
did  not  make  any  tender  or  demand  until  September  12,  1910, 
which  was  beyond  the  limit  of  four  years  from  the  time  when 
they  might  lawfully  have  made  it,  if  they  had  been  prompt 
to  assert  their  rights. 

It  may  be  conceded,  though  we  do  not  say  it,  that  these 
arguments  would  be  sound  if  the  rule  in  question  were  ap- 
plicable to  cases  of  the  character  here  presented.  *We  do  not 
think  it  applies  to  this  case.  The  cases  cited  were  all  for 
the  payment  of  money,  simply,  and  the  money  was  positively 
owing  and  would  become  due  and  payable  upon  a  mere  de- 
mand by  the  payee.  We  have  found  no  case  where  the  doc- 
trine has  been  applied  to  a  contract  for  the  purchase  and 
sale  of  property  at  a  fixed  price,  at  the  option  of  the  seller. 
Here  there  was  no  positive  obligation  to  pay  money.  There 
was  no  obligation  at  all  unless  the  plaintiffs  elected  to  sell  the 
stock,  and  gave  the  notice,  nor,  even  after  such  election  and 
notice,  until  they  had  offered  to  deliver  the  stock  in  pursu- 
ance of  the  agreement.  This  case  is  in  effect  an  action  to 
enforce  performance  of  a  contract  to  buy  personal  property. 
We  see  no  reason  why  it  should  be  governed  by  a  different 
rule  from  that  which  controls  in  the  case  of  a  sale  of  real 
property.  The  rule  is  thus  stated:  ** Where  a  party  may  call 
for  the  performance  of  the  agreement  upon  the  part  of  an- 
other only  by  a  tender  or  offer  to  perform  his  own  agreement, 
there  can  be  no  breach  of  the  contract  by  the  one  until  such 
offer  or  tender  by  the  other,  and  the  statute  will  not  begin 
to  run  until  that  time."  (25  Cyc.  1210.)  This  statement  is 
supported  by  the  authorities  dted  to  the  text.     (Oaki  v. 
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Taylor,  30  App.  Div.  177,  [51  N.  Y.  Supp.  775 ;  Deming  v. 
Haney,  23  Iowa,  77 ;  HaU  v.  Felton,  105  Mass.  516 ;  Iron  B. 
R.  Co.  V.  Fink,  41  Ohio  St.  321,  [52  Am.  Rep.  84].) 

Furthermore,  the  contract  shows  by  its  terms  that  perform- 
ance at  the  expiration  of  the  six  months  was  not  of  its  essence. 
The  circumstances  show  that  some  delay  was  contemplated. 
The  plaintiffs  had  the  option  which  they  could  exercise  ''at 
any  time  after"  the  six  months.  It  was  obviously  expected 
that  events  occurring  after  the  six  months  might  determine 
their  choice.  That  period  was  named  to  prevent  them  from 
demanding  a  repurchase  earlier,  not  to  fix  a  limit  upon  the 
time  after  its  expiration  within  which  they  might  make  the 
election.  Even  in  eases  involving  contracts  for  the  payment 
of  money,  if  the  contract  shows  by  its  terms  that  the  right 
to  demand  it  is  to  endure  for  a  considerable  period,  and  that 
an  indefinite  delay  in  making  it  is  contemplated,  the  rule 
that  a  demand  must  be  made  within  the  statutory  period  of 
limitation,  counting  that  period  from  the  time  when  the  de- 
mand can  first  be  made  has  never,  so  far  as  we  are  advised, 
been  held  to  control  and  bar  the  action  as  a  stale  demand. 
(25  Cyc.  1209;  Wood  on  Limitations,  sec.  118;  Jamison  v. 
Jamison,  72  Mo.  640 ;  Thrall  v.  Mead,  40  Vt.  540 ;  Stanton  v. 
Stanton,  37  Vt.  411.)  The  decisions  declaring  the  rule  recog- 
nize the  fact  that  it  may  not  apply  to  such  cases.  Thus  in 
the  leading  case  establishing  the  rule,  Palmer  v.  Palmar,  36 
Mich.  494y  [24  Am.  Bep.  605],  the  court,  after  stating  the 
rule,  say:  **It  may  be  otherwise  where  delay  is  contemplated 
by  the  express  terms  of  the  contract."  To  the  same  effect 
see  BUls  v.  Silver  K.  M.  Co.,  106  Cal.  21,  [39  Pac.  43].  We 
are  of  the  opinion  that  as  the  plaintiffs,  within  the  four  years, 
set  in  motion  proceedings  for  a  demand  for  performance  and 
made  the  actual  demand  within  a  few  months  thereafter,  they 
have  not  been  guilty  of  laches  sufScient  to  bar  their  action. 

The  point  is  urged  upon  this  appeal  that  the  plaintiffs  have 
not  kept  the  tender  good  by  averring  a  readiness  to  deliver 
the  stock  and  bringing  it  into  court  for  delivery  when  per- 
formance by  the  defendants  is  enforced  by  the  court.  There 
are  many  authorities  holding  that  where  the  tender  is  of 
specific  articles  of  property,  it  need  not  be  kept  good  in  this 
way,  but  that  in  such  cases  the  title  to  the  property  is  pre- 
sumed to  pass  and  the  vendor  holds  it  as  bailee  for  the  pur- 
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chaser.  (38  Cyc.  159.)  It  has  been  held  that  payment  into 
court  is  not  necessary  where  such  payment  is  conditional  upon 
the  execution  of  a  deed  by  the  payee,  which  is  similar  to  the 
condition  in  the  case  at  bar.  (McDaneld  v.  Kimbrell,  3  Greene 
(Iowa),  335.)  The  chief  reason  for  the  exception  relating  to 
tender  of  specific  articles  is  that  the  plaintiff  cannot  reasonably 
or  conveniently  bring  bulky  articles  into  court,  or  carry  them 
about  with  him  in  readiness  to  make  his  tender  good  at  any 
time  it  may  be  demanded.  There  are  cases  which  reject  the 
rule  if  the  articles  are  bills,  or  bonds,  which  are  as  easily 
carried  about  as  monej.  We  do  not  think  it  necessary  to 
decide  the  question.  The  point  does  not  seem  to  have  been 
raised  at  the  trial  where,  if  it  had  been  mentioned,  the  plain- 
tiff could  readily  have  obviated  the  objection  by  producing 
the  stock,  or  by  submitting  to  a  conditional  judgment  making 
the  money  payable  only  upon  the  deposit  of  the  stock  in  court 
for  the  defendants'  use.  Upon  a  new  trial  the  court  may 
allow  an  amendment  to  the  complaint  on  this  point  and 
quire  the  production  of  the  stock. 
The  judgment  is  reversed. 

Angellotti,  J.,  and  Sloss,  7.,  concurred. 

Hearing  in  Bank  denied. 


[L.  A.  No.  2827.    Department  Two. — ^Deeember  24,  1912.] 

SOtlTHEBN   PACIFIC    RAILROAD    COMPANY,  Appel- 
lant,  V.  JACKSON  OIL  COMPANY  et  al..  Respondents. 

Public  Land — "Ratlboad  Gbaitt — Ikdemnitt  Selections — ^Rslation  or 
Patent. — The  general  rule  is  that  patents  to  a  railroad  for  indemnity 
lands  relate  back  to  the  date  of  selection  of  the  land  within  the 
indemnity  limits,  with  the  approval  of  the  land  department. 

Id. — Land  Depaetment — Jueisdiction — Finality  of  Patent. — Pending 
a  proceeding  before  the  United  States  Land  Department  for  the 
issuance  of  a  patent  to  land,  the  secretary  of  the  interior  has  juris- 
diction to  review  all  rulings  theretofore  made,  but  after  patent  has 
issued  and  the  government  has  formally  declared  that  it  conveyed 
the  land  in  question,  no  further  departmental  interference  is  legally 
possible. 
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Id. — IDXMTIT7   OF   LAND    COMTSYED— FiNAL   DSOISION    OF    SBCUBTAmT   OF 
INTEBIOK — GONFUCTINO    SXTBVZYS — MiNKEAL    LOCATIONS. — The    final 

deeision  of  the  Mcretftrj  of  the  interior  determining  that  a  patent 
kraed  to  the  Southern  Pacific  Bailroad  Company  for  indemnity  land, 
eonvejed  the  land  in  accordance  with  the  official  aurvey  in  force  at 
the  time  the  patent  was  issued,  and  was  dependent  upon  a  supple- 
mentary indemnity  application  which  antedated  the  patent,  and  was 
not  in  accordance  with  a  different  survey  in  effect  when  the  original 
application  to  select  the  land  was  noade,  is  conclusive  upon  a  claim- 
ant of  land  under  mineral  locations  made  subsequent  to  the  issuance 
of  the  patent. 

APPEAL  from  a  judgement  of  th^  Superior  Court  of  Eem 
County.    J.  W.  Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  Singer,  Jr.,  and  Frank  Thunen,  for  Appellant. 

M.  B.  Harris,  E.  M.  Harris,  C.  L.  Claflin,  and  Qoodfellow, 
Eells  ft  Orrick,  for  Bespondents. 

MELVIN,  J. — ^Plaintiflf  sued  to  recover  possession  and  rent 
for  the  use  of  a  certain  tract  of  land  in  Kern  County  known 
as  lot  4  of  section  11,  in  township  30  south,  range  21  <dast, 
Mount  Diablo  base  and  meridian.  Judgment  was  in  favor  of 
defendants,  and  plaintiff  prosecutes  this  appeal  therefrom. 

Plaintiff  bases  its  claim  for  title  to  and  right  of  possession 
of  said  lot  4  upon  a  patent  dated  January  25,  1896,  from 
the  United  States  government  to  plaintiff  for  a  tract  of  land 
designated  as  the  northeast  quarter  of  section  11.  The  land 
in  controversy  is  within  the  above-mentioned  quarter  section 
according  to  the  official  survey  made  by  one  Carpenter  in 
1893,  but  defendants  contend  and  the  court  evidently  con- 
eluded  that  the  land  conveyed  by  plaintiff's  patent  was  the 
northeast  one-fourth  of  section  11  as  designated  by  an  earlier 
survey  (also  official)  made  by  one  Beed  in  1869.  Lot  4  is 
not  included  within  the  quarter  section  as  shown  by  the  Beed 
survey.  Defendants  claim  the  right  to  possession  of  the  land 
under  mining  locations.  Before  this  action  was  commenced 
defendants  had  discovered  and  developed  oil  on  the  premises. 
If  the  Beed  survey  controls  plaintiff's  patent,  lot  4  was  not 
conveyed  to  that  eorporation.    If  the  Carpenter  survey  is  to 


394    Southern  Pac.  R.  R.  Co.  v.  Jackson  Oil  Co.     [164  Cal. 

be  followed,  then  the  land  in  question  belonged  to  plaintiff 
and  was  not  subject  to  location  for  mining  when  defendants 
took  possession  thereof. 

On  February  17,  1892,  the-Southem  Pacific  Railroad  Com- 
pany applied,  by  list  No.  48,  to  be  permitted  to  select  certain 
indemnity  lands  including  the  northeast  one-fourth  of  section 
11.  At  that  time  the  Reed  survey  was  the  only  official  ad- 
measurement of  that  section.  Said  survey  had  been  approved 
April  27,  1869.  On  November  18,  1893,  the  Carpenter  sur- 
vey was  approved.  By  it  the  former  northeast  quarter  of 
section  11  was  preserved  and  marked  on  the  Carpenter  map 
as  ^'S.  P.  R.  R.  Co.,  Lot  41."  It  was  not  attached  to  any 
section  according  to  the  Carpenter  map,  but  subsequently  to 
the  issuance  of  plaintiff's  patent  a  section  line  was  run 
through  said  lot  41,  thereby  placing  a  part  of  it  in  section  11, 
and  the  remainder  in  section  2.  On  June  24,  1902,  plaintiff 
filed  a  supplemental  indemnity  list,  No.  48,  specifying  the  lot 
here  in  question.  On  January  14,  1896,  indemnity  selection 
list  No.  48  was  approved  by  the  interior  department.  On 
January  25,  1896,  patent  No.  31  was  issued  from  the  govern- 
ment to  plaintiff  for  the  northeast  quarter  of  section  11.  If 
that  patent  operates  only  as  of  the  date  of  its  issue  it  includes 
lot  4  within  the  terms  of  its  description;  if  it  relates  back 
to  the  date  of  the  selection  of  the  northeast  quarter  of  sec- 
tion 11,  then  its  description  covers  not  the  quarter  section 
in  which  lot  4  is  located,  but  that  which  is  called  on  the 
Carpenter  map  **S.  P.  R.  R.  Co.  Lot  41."  The  general  rule 
is  that  such  patents  relate  back  to  the  date  of  selection  of  the 
land  within  the  indemnity  limits,  with  the  approval  of  the 
land  department.  {Southern  Pacific  Co.  v.  Wood,  124  Cal. 
475,  [57  Pac.  388] ;  32  Cyc.  960;  Weyerhaeuser  v.  Hoyt,  219 
U.  S.  391,  [55  L.  Ed.  258,  31  Sup.  Ct.  Rep.  300].)  There- 
fore, respondents  contend  that  the  patent  was  exactly  like 
one  which  might  have  been  issued  December  23,  1891,  when 
the  Reed  survey  alone  was  in  effect,  in  so  far  as  the  actual 
location  of  the  land  was  concerned. 

The  land  department  has  rendered  conflicting  decisions 
with  reference  to  this  lot.  On  July  16,  1902,  Commissioner 
Hermann,  after  citing  the  decision  in  Southern  Pacific  B,  R. 
Co.  V.  Bruns,  31  Land  Dec.  272,  rendered  an  opinion  which 
is  in  part  as  follows: 
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if 


Following  the  ruling  of  the  department  in  the  case  cited 
which  involved  sec.  1  of  this  township,  I  must  hold  that  the 
patent  issued  January  25,  1896,  to  the  company  for  the  N.  E. 
1-4  of  sec.  11,  covers  lots  1,  4  and  9  of  sec.  11,  as  that  was 
the  only  public  land  in  said  quarter  section  at  that  date. 
While  said  lots  1,  4  and  9  were  never  selected  by  the  company, 
yet  the  patent  is  unimpaired  and  the  company  will  be  re- 
quired to  specify  from  the  lands  lost  within  the  primary 
limits  of  the  grant  a  basis  for  the  land  so  irregulary  pat- 
ented." 

This  decision  was  approved  by  the  secretary  of  the  in- 
terior. The  company  subsequently  gave  formal  acceptance 
to  this  ruling,  and  the  commissioner  declared  the  case  closed. 
This  was  in  1903.  Plaintiff  contends  that  this  decision  and 
its  acceptance  were  binding  on  all  persons,  and  that  no  ques- 
tion may  now  be  raised  with  reference  to  plaintiff's  title. 
Defendants,  on  the  other  hand,  insist  that  the  matters  decided 
were  merely  based  upon  questions  of  law,  and  as  plaintiff  and 
nobody  else  has  assented  to  their  correctness,  the  defendants 
herein  are  not  bound  by  the  rulings  of  the  land  department. 
They  also  assert  that  the  Bruns  decision  has  been  vacated  and 
recalled  and  that  the  department  of  the  interior  has  adopted 
the  view  for  which  they  contend.  In  McKittrick  Oil  Co.  v. 
Southern  P<ic%fic  B.  B.  Co,,  37  Land  Dec.  244,  the  department, 
following  Oleason  v.  White,  199  U.  S.  54,  [50  L.  Ed.  87,  25 
Sup.  Ct.  Rep.  782],  reversed  the  ruling  made  in  Southern 
Pacific  R,  B.  Co.  V.  Bruns,  and  on  March  17,  1911,  the  very 
selection  now  under  discussion  was  reviewed  by  the  commis- 
sioner of  the  general  land-office,  who  held  that  the  patent  of 
the  Southern  Pacific  Railroad  Company  dated  January  25, 
1896,  did  not  convey  any  title  to  lots  1,  4,  and  9  of  section 
11.  The  department  of  the  interior,  however,  reviewed  this 
ruling,  and  overruled  McKittrick  Oil  Co.  v.  Southern  Pacific 
B.  B.  Co.,  37  Land  Dec.  244,  in  the  following  opinion : 

**The  Southern  Pacific  Railway  Company  has  appealed 
from  the  decision  of  the  commissioner  of  the  general  land- 
office,  dated  March  17,  1911,  wherein,  as  the  result  of  a  con- 
test proceeding  instituted  by  the  Jackson  Oil  Company,  it  was 
found  that  lots  1,  4,  and  9,  being  a  part  of  the  N.  E.  1-4, 
sec.  11,  T.  30  S.,  R.  21  B.,  M.  D.  M.,  Visalia  land  district, 
California,  are  oil  lands;  that  said  tracts  were  not  embraced 
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in  any  previous  patent  issued  to  said  company;  and  that  its 
selection  therefor,  which  was  held  to  be  still  pendinjj^,  was 
rejected  because  of  said  mineral  finding. 

''The  mineral  character  of  the  tracts  in  question  seems  to 
be  conceded,  but  the  railroad  company  earnestly  contends 
that  the  tracts  involved  are  not  public  lands,  having  been 
included  in  the  patent  issued  to  said  company  January  25, 
1896. 

"This  township  was  originally  surveyed  by  one  Reed,  whose 
survey  was  approved  April  ?7,  1869.  The  township  was 
later  surveyed  by  one  H.  P.  Carpenter,  whose  survey  was 
approved  November  18,  1893,  and  the  plat  thereof  filed  in  the 
local  land-oflSce  at  Visalia,  April  6,  1894. 

'*  December  26,  1891,  the  Southern  Pacific  Railroad  Com- 
pany  applied  to  select,  among  other  tracts,  the  N.  E.  1-4  of 
section  11  of  this  township.  The  selection  was  not  acted  upon 
until  1896,  when  patent  was  made  to  it  of  the  N.  E.  1-4  of 
section  11  of  said  township.  The  question  involved  is  as  to 
whether  such  N.  E.  1-4  is  to  be  understood  according  to  the 
survey  in  effect  when  the  company  applied  to  select  this  land, 
or  the  survey  in  force  at  the  time  the  patent  was  issued.  It 
is  well  settled  that  no  selection  is  complete  until  acted  upon 
by  the  department.  At  the  time  the  department  acted  on 
this  application  the  Carpenter  survey  was  in  force  and  there 
was  no  authority  in  law  for  issuing  patents  to  the  railroad 
in  other  than  odd-numbered  sections.  It  necessarily  follows 
that  the  patent  issued  in  1896  to  the  railroad  company  must 
be  interpreted  according  to  the  Carpenter  survey.  If  a  mis- 
take was  made  in  issuing  the  patent — which  is  not  decided — 
it  is  too  late  to  correct  that  mistake.  It  necessarily  follows 
that  lots  1,  4,  and  9  did  pass  to  the  railroad  under  the  patent 
of  1896,  while  no  land  now  in  section  2  under  the  Carpenter 
survey  passed  to  the  railroad. 

**This  holding  is  in  consonance  with  the  decision  of  the  de- 
partment of  January  23,  1903.  Consequently  the  patent  of 
1896,  issued  to  the  railroad  company,  as  held  in  said  decision 
of  January  23,  1903,  conveyed  the  title  to  these  lots  to  said 
company;  and  since  then  this  department  has  been  without 
jurisdiction  over  the  lands.  Any  expression  to  the  contrary, 
in  the  case  of  McKittrick  Oil  Co.  v.  Southern  Pacific  RaU- 
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road  Co.  (37  Land  Dec.  243),  must  be  regarded  as  over- 
raled. 

''The  decision  appealed  from  is  reversed  and  the  cause  is 
dismissed." 

With  the  foregoing  opinion  we  entirely  agree.  The  United 
States  government  by  its  duly  authorized  agents  declared  the 
title  to  this  lot  to  be  in  the  plaintiff,  and  the  whole  matter 
finally  settled  and  closed.  This  was  in  1903,  and  the  mining 
locations  which  are  the  bases  of  the  title  asserted  by  defend- 
ants were  made  in  1907  and  1908.  This  ruling  was  supported 
by  the  plaintiff's  patent  which  in  terms  related  to  this  very 
land.  In  1903  the  patent  was  ratified  by  mutual  construc- 
tion given  by  the  parties  thereto.  While  the  matter  was 
pending,  the  secretary  of  the  interior  had  jurisdiction  to  re- 
view all  rulings  theretofore  made  (Oage  v.  Chinther,  136  Cal. 
345,  [89  Am.  St.  Rep.  141,  68  Pac.  710],  but  after  the  patent 
had  issued  and  the  government  had  formally  declared  that 
it  conveyed  the  land  in  question,  no  further  departmental  in- 
terference was  legally  possible.  The  secretary  of  the  interior 
might  have  requested  the  attorney  general,  to  institute  pro- 
ceedings for  the  annulment  of  the  patent  {Gage  v.  Ounther, 
136  Cal.  345,  [89  Am.  St.  Rep.  141,  68  Pac.  710]),  but  that 
would  have  been  the  limit  of  his  authority.  He  did  not  pur- 
sue such  course  but  on  the  contrary,  after  a  review  of  the 
facts,  he  declared  the  transaction  between  the  government  and 
the  patentee  to  be  closed.  It  was  for  him  to  determine 
whether  the  patent  as  finally  issued  was  dependent  upon  the 
selection  originally  made  or  upon  the  supplement  to  indem- 
nity list  No.  48,  which  antedated  the  patent  and  in  which  lot 
4  was  specified  by  the  Southern  Pacific  Railroad  Company. 
Upon  the  facts  presented  he  did  not,  in  our  opinion,  err  in 
his  interpretation  of  the  law. 

The  judgment  is  reversed. 

Henshaw,  J.,  and  Lorigan,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[Sac.  No.  1913.    Department  Two. — ^December  26,  1912.] 

CARLTON  H.  WOOD,  Respondent,  v.  COUNTY  OP  CALA- 
VERAS, LOUIS  CADEMARTORI,  as  Tax-CoUeetor  of 
said  County  of  Calaveras,  and  ADAM  POE,  as  County 
Auditor  of  said  County  of  Calaveras,  Appellants. 

Schools — ^Union  High  School  District— -Propkbtt  Within  Exkmpt 
FBOM  Taxation  fob  County  High  School — Constitutional  Law. — 
The  provisiona  of  the  Political  Code  as  tllej  existed  prior  to  the 
amendments  of  1909,  (Pol.  Code,  sees.  1670,  1675),  exempts  the  prop- 
erty in  a  union  high  school  district  from  taxation  for  the  support  of 
a  county  high  school.  Such  exemption  is  not  in  violation  either  of 
subdivision  20  of  section  25  of  article  IV  of  the  constitution,  which 
prohibits  local  laws  exempting  property  from  taxation,  or  of  section 
11  of  article  I,  which  requiros  all  laws  of  a  general  nature  to  have 
a  uniform  operation. 

lb. — Tebritobial  Limit  or  County  High  Schooi/— Sams  County  may 
Includk  DiFriBENT  Kinds  of  High  Schools. — Because  a  district  is 
called  in  such  sections  of  the  Political  Code  a  "county  high  school 
district"  furnishes  no  reason  why  it  should  not  contain  lees  than  the 
territory  of  one  county.  The  provisions  of  the  sections,  particularly 
subdivision  20  of  section  1670,  show  that  the  legislature  contemplated 
the  existence  of  a  county  high  school  and  other  kinds,  inUuding  union 
high  schools,  in  the  same  county  at  the  same  time. 

lb. — ^LSGISLATIVB    CONTBOL    OVER    FOKMATION    OF    HiGH    SCHOOLS. — ^Tho 

whole  matter  of  the  formation  of  high  school  districts  is  one  of 
legislative  control,  and  the  legislature,  in  such  sections,  clearly  pio- 
vided  for  the  formation  of  a  union  high  school  within  a  county  where 
a  county  high  school  exists. 

Id. — Special  Taxes  fob  Support  of  Schools — Limitation  on  Pbopebty 
Liable  to  Assessment. — ^Taxes  for  the  support  of  schools  are  in 
their  nature  special  taxes,  and  the  legislature  has  the  power  to  limit 
their  assessment  to  the  property  within  the  respective  districts  to  be 
served. 

Id. — Estoppel — Fobmeb  Payment  of  Invalid  Tax. — ^The  people  within 
a  union  high  school  dietriet  are  not  estopped  to  deny  the  validity  of 
a  tax  on  the  property  therein  situated  assessed  for  the  support  of  a 
county  high  school,  merely  because  a  similar  tax  had  been  formerly 
paid  without  protest. 

Id. — ^De  Facto  High  School  District — Collateral  Attack  on  Exist- 
ence.— The  existence  of  A  de  faoto  high  school  district  cannot 'be 
collaterally  attacked. 
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Idu — ^Vaudatioh  of  FoBiiATioN  OF  UNION  HiOH  SCHOOL  DISTRICT. — Sub- 
division 11  of  the  old  section  1671  of  the  Political  Code,  and  section 
1724  of  that  code,  adopted  in  1909,  had  the  effect  of  validating  and 
making  nnquestionable  the  legal  existence  of  a  union  high  school 
district  which  had  been  operating  as  such  for  one  year.  Such  cura- 
tive acts  are  valid. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Cala- 
veras County.    A.  I.  McSorley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  P.  Snyder,  for  Appellants. 

Frank  J.  Solinsky,  and  Paul  C.  Morf ,  for  Respondent 

MELVIN,  J.— Plaintiflf  is  a  resident  within  Bret  Harte 
Union  High  School  district.  His  property,  being  wholly 
within  said  district,  was  assessed  for  the  support  of  said  union 
high  school  and  likewise  for  the  Calaveras  County  High 
School.  Deeming  the  latter  assessment  improper  he  tendered 
to  the  tax-collector  of  the  county  the  amount  of  his  tax  less 
the  sum  demanded  for  county  high  school  purposes.  The 
tender  being  refused  he  deposited  the  money  so  tendered  in 
bank  to  the  credit  of  the  tax-collector  and  gave  notice  to  that 
official,  all  in  accordance  with  section  1500  of  the  Civil  Code. 
He  then  brought  this  action  to  have  the  tax  for  the  support 
of  the  county  high  school  declared  invalid  and  to  compel  the 
tax-collector  to  accept  the  money  tendered.  From  a  judg- 
ment granting  his  prayer  this  appeal  is  prosecuted. 

Prior  to  the  formation  of  the  Bret  Harte  Union  High 
School  district,  the  Calaveras  County  High  School  District 
was  formed,  including  territorially,  the  whole  of  the  county 
of  Calaveras.  All  of  the  property  within  the  county  was 
taxed  for  the  support  of  that  district.  Appellants  are  of  the 
opinion  that,  (1)  the  exemption  of  the  property  within  the 
Bret  Harte  Union  High  School  district  would  be  a  fraud  upon 
the  owners  of  the  remaining  property  of  the  county,  and  an 
unconstitutional  confiscation  of  their  property;  that,  (2)  the 
people  of  the  Bret  Harte  High  School  district  are  estopped 
from  questioning  the  legality  of  the  tax  for  the  county  high 
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school;  and  that,  (3)  the  union  district  was  never  legally 
formed 

It  is  conceded  that  the  provisions  of  the  Political  Code  in 
existence  at  the  time  of  the  formation  of  the  Bret  Harte  Union 
High  School  district  exempted  the  property  in  sach  a  dis- 
trict from  taxation  for  the  support  of  a  county  high  school, 
but  such  exemption  is  attacked  by  appellants  as  being  in  vio- 
lation of  subdivision  20  of  section  25  of  article  IV  of  the  con- 
stitution, which  prohibits  local  laws  exempting  property  from 
taxation,  and  section  11  of  article  I  requiring  all  laws  of  a  gen- 
eral nature  to  have  a  uniform  operation.  Prior  to  1909  the 
law  with  reference  to  the  establishment  and  maintenance  of 
county  high  schools  provided  (sec.  1671  of  the  Pol.  Code  as  it 
then  stood)  as  follows:  ''There  may  be  established  in  any 
county  in  this  state  one  or  more  county  high  schools ;  provided, 
that  at  any  general  or  special  election  held  in  said  county  after 
the  passage  of  this  act,  a  majority  of  all  the  votes  cast  at  such 
election,  upon  the  proposition  to  establish  a  high  school,  shall 
be  in  favor  of  establishing  and  maintaining  such  county  high 
school  or  schools  at  the  expense  of  said  county."  Appellants 
contend  that  this  language  involves  the  inclusion  of  the  whole 
county  within  the  county  high  school  district — that  the  words 
"county  high  school'*  mean  exactly  what  they  import — a 
school  for  the  use  of  the  inhabitants  of  the  county.  It  will 
be  noted,  however,  from  an  examination  of  the  section,  that 
while  the  school  is  to  be  maintained  at  the  expense  of  the 
county,  the  statute  does  not  provide  that  all  of  the  electors  of 
the  county  shall  or  may  participate  in  the  election  nor  that 
it  shall  be  held  throughout  the  county.  Former  section  1670, 
by  subdivision  20  thereof,  provided: 

''Nothing  in  this  section  shall  be  construed  as  preventing 
all  of  the  school  districts  in  any  county  from  uniting  to  form 
one  or  more  county  high  schools;  provided,  that  when  any 
city,  incorporated  town,  school  district,  or  union  high  school 
district  shall  vote  to  maintain  a  high  school,  such  territory 
shall  be  exempt  from  taxation  to  support  a  county  high 
school;  and  provided  further,  that  when  any  city,  incorpo- 
rated town,  school  district,  or  union  high  school  district  shall 
establish  a  high  school  prior  to  the  submission  of  the  proposi- 
tion to  establish  a  county  high  school,  the  electors  of  such 
city,  incorporated  town,  school  district,  or  union  high  school 
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district  shall  be  excluded  from  voting  upon  said  proposition ; 
provided  further,  that  in  counties  where  one  or  more  city 
high  schools,  district  high  schools,  or  union  district  high. 
schools,  are  maintained,  the  board  of  supervisors  shall,  upon 
the  petition  of  two-thirds  of  the  heads  of  families  in  a  city 
high  school  district,  district  high  school  district,  and  in  each 
school  district  composing  the  union  high  school  district  or  dis- 
tricts, if  there  be  more  than  one  in  the  county,  submit  to  all 
the  qualified  electors  of  the  county  the  question  of  establish- 
ing and  maintaining  a  county  high  school,  and  shall  take  such 
further  steps  as  provided  in  section  sixteen  hundred  and 
seventy-one  of  this  act,  relating  to  high  schools.  If  the  ma- 
jority  of  all  the  votes  cast  on  the  proposition  to  establish  a 
eotinty  high  school  are  in  the  affirmative  the  board  of  super- 
visors shall,  upon  the  establishment  of  the  same,  declare  the 
high  school  or  high  schools  existing  in  the  county  at  the  time 
of  the  election  for  a  county  high  school,  to  be  lapsed  and  the 
property  of  such  lapsed  high  school  or.  schools  shall  be  held 
or  sold  by  the  board  of  supervisors  for  the  benefit  of  the 
county  high  school." 

By  the  fourth  subdivision  of  former  section  1671  the  board 
of  supervisors  in  providing  for  the  special  tax  therein  author- 
ized was  limited  in  making  the  levy  to  ^' all  of  the  assessable 
property  of  the  county,  except  as  provided  in  subdivision 
twentieth  of  section  one  thousand  six  hundred  and  seventy 
of  the  Political  Code."  The  above  quoted  provisions  indi- 
cate that  the  legislature  did  not  intend  that  a  union  high 
school  district  should  be  taxed  for  the  support  of  its  own 
echool  and  for  the  maintenance  of  another  school  within  the 
county.  The  two  kinds  of  districts  did  not  differ  materially 
in  the  manner  of  formation.  One  was  governed  by  the  county 
board  of  education  and  the  other  by  a  district  board,  but  there 
was  and  is  no  essential  difference  in  the  manner  of  their  con- 
duct and  controL  It  has  been  held  that  a  city  school  district 
is  a  corporation  of  a  quasi  municipal  character  and  though 
its  territorial  limits  may  be  actually  coterminous  with  those 
of  a  city,  its  identity  is  not  thereby  lost  nor  merged  in  that 
of  the  city.  (Los  Angeles  School  District  v.  Longden,  148 
Cal.  381,  [83  Pac.  246] ;  Hancock  v.  Board  of  Education,  140 
CaL  561,  [74  Pac.  44].}     So  it  may  be  said  with  equal  force 
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that  because  a  district  is  called  a  ''county  high  school  dis- 
trict," that  fact  furnishes  no  reason  why  it  should  not  con* 
tain  less  than  the  territory  of  one  county.  It  is  evident  from 
the  provisions  of  the  law  as  it  stood  at  the  time  of  the  creation 
of  the  Bret  Harte  Union  High  School  district,  and  particu- 
larly subdivision  20  of  section  1670  of  the  Political  Code  above 
quoted,  that  the  legislature  contemplated  the  existence  of  a 
county  high  school  and  other  kinds,  including  union  high 
schools,  in  the  same  county  at  the  same  time.  The  contention 
is  made  that  there  should  have  been  a  dissolution  of  the 
county  high  school  district  prior  to  the  formation  of  the  union 
district  and  that  a  school  district  in  the  territory  of  an  estab- 
lished high  school  district  may  not  seek  to  enter  another  high 
school  district  until  after  its  withdrawal  from  the  district  with 
which  it  was  formerly  connected.  Moorpark  School  Disf.  v. 
Reynolds,  13  Cal.  App.  171,  [109  Pac.  149],  is  cited  in  this 
behalf.  The  court  in  that  case  was  considering  the  sufficiency 
of  certain  petitions  filed  by  residents  of  school  districts  for 
the  formation  of  a  new  union  high  school  district  and  it  was 
held  that  as  one  of  these  districts  was  alrea*dy  in  a  union  high 
school  district  it  could  not  come  into  a  new  union  high  school 
district.  But  there  is  no  method  provided  by  law  for  the 
formal  withdrawal  of  a  school  district,  as  such,  from  a  county 
high  school  district.  Therefore,  that  case  is  not  in  point  here. 
It  has  been  held  that  territory  may  pass  from  a  union  high 
school  district  otherwise  than  by  formal  withdrawal, — namely, 
by  operation  of  law  when  such  territory  is  annexed  to  an  in- 
corporated city.  {Frankish  v.  Ooodrich,  157  Cal.  614,  [108 
Pac.  685].)  The  whole  matter  is  one  of  legislative  control 
and  the  legi.slature  has  clearly  provided  for  the  formation  of 
a  union  high  school  district  within  a  county  where  a  county 
high  school  exists.  In  Hughes  v.  Emng,  93  Cal.  417,  [28  Pac. 
1067],  the  court  was  considering  the  matter  of  a  tax  levy  upon 
the  property  in  a  school  district  the  limits  of  which  had  been 
changed  between  the  time  of  an  election  by  which  a  certain 
sum  was  voted  for  school  purposes  and  the  levy  of  the  tax  to 
raise  said  funds.  It  was  held  that  property  in  the  old  but 
not  included  in  the  new  district  was  not  subject  to  the  burden 
of  a  tax.  In  the  course  of  the  opinion  the  following  language, 
which  is  applicable  to  the  case  at  bar,  was  used:  ''The  power 
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to  change  the  boundaries  of  the  district,  as  well  as  to  define 
them  in  the  first  instance,  is  of  legislative  origin,  and,  whether 
exercised  immediately  hj  the  legislature  or  mediately  by  a 
board  of  supervisors — ^the  local  legislature — ^is,  whenever  exer- 
cised, a  legislative  act.  It  is  well  settled  that  the  legislature 
has  the  power  to  make  such  changes,  and  that  in  the  exercise 
of  this  power  it  may  make  such  provision  respecting  the  prop- 
erty and  obligations  of  the  corporation  as  it  may  deem  equi- 
table or  proper,  and  that  its  action  in  this  respect  is  conclu- 
sive. It  is  also  well  settled  that  when  the  boundaries  of  such 
corporation  are  changed,  either  by  forming  a  new  corporation 
out  of  the  territory  of  the  original  one  or  by  transferring  a 
portion  of  the  territory  to  another  corporation,  in  the  absence 
of  any  provision  on  the  subject,  the  old  corporation  will  be 
entitled  to  all  the  property  and  be  solely  liable  for  all  the  ob- 
ligations, and  that  the  territory  taken  therefrom  will  not  be 
entitled  to  any  of  the  corporate  property  or  liable  for  any  of 
the  obligations  of  the  old  corporation."  Counsel  for  appel- 
lants earnestly  protest  that  the  power  of  school  districts 
within  a  county  to  carve  out  new  union  high  school  districts 
being  conceded,  a  situation  might  arise  whereby  the  territory 
remaining  might  be  too  small  and  too  poor  to  continue  in 
operation  the  original  county  high  school.  That,  however,  is 
a  matter  of  legislative  rather  than  judicial  concern. 

The  principal  argument  of  appellants  against  the  constitu- 
tionality of  the  sections  under  review  is  based  upon  the  state- 
ment that  the  county  high  school  was  and  is  kept  open  for 
the  benefit  of  the  inhabitants  of  the  entire  county,  and  that, 
thei^efore,  the  property  in  said  county  should  be  subject  to 
taxation  for  its  support.  It  is  true  that  prior  to  the  amend- 
ments of  1909  the  ninth  subdivision  of  section  sixteen  hun- 
dred and  seventy-one  of  the  Political  Code  contained  this 
language:  ''All  county  high  schools  shall  be  open  to  the  ad- 
mission of  graduates  holding  diplomas  from  the  grammar 
schools  of  the  county,  and  to  all  pupils  of  the  county  who  can 
pass  the  examination  for  admission.  The  examination  for 
admission  shall  be  conducted  by  the  county  board  of  educa- 
tion and  the  principal  of  the  county  high  school.''  This,  how- 
ever, was  merely  a  declaration  of  the  scholastic  requirements 
lor  admission  to  a  county  high  schooL    The  matter  of  attend^ 
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anee  was  regulated  elsewhere,  for  subdivision  25  of  section 
1670  of  the  Political  Code  was  as  follows:  "When,  in  conse- 
quence of  distance  or  of  convenience  in  traveling,  it  is  more 
convenient  for  pupils  residing  in  any  high  school  district  to 
attend  the  high  school  in  another  high  school  district,  the  high 
school  board  of  the  latter  district  may  admit  such  pupils  to 
the  high  school  in  their  district  upon  such  terms  as  the  two 
boards  may  arrange.''  This  provision  has  been  practically 
retained  in  section  1751  of  the  Political  Code  adopted  in  1909. 
We  can  find  no  reason,  either  in  the  former  or  the  present 
statutes  applicable  to  high  schools,  why  the  word  '^ district," 
as  used  therein,  did  not  apply  to  territory  to  be  served  by 
county  high  schools  as  well  as  by  union  high  schools. 

The  taxes  for  the  support  of  schools  are  in  their  nature  spe- 
cial taxes  and  the  legislature  has  the  power  to  limit  their  as- 
sessment to  the  property  within  the  respective  districts  to  be 
served.  {Chico  High  School  Board  v.  Board  of  Supervisors^ 
118  Cal.  119,  [50  Pac.  275] ;  Brown  v.  Visalia,  141  Cal.  380, 
[74  Pac.  1042].)  In  People  v.  Lodi  High  School  District, 
124  Cal.  700,  [57  Pac.  662],  this  court  said:  ''It  is  within  the 
power  of  the  legislature  to  constitute  these  schools  and  to  pro- 
vide for  their  support  by  methods  different  from  those 
adopted  for  like  purposes  as  to  other  schools."  And  again, 
in  Hughes  v.  Ewing,  93  Cal.  417,  [28  Pac.  1067] :  ''It  would 
be  difficult,  upon  principle,  to  uphold  the  validity  of  a  tax 
upon  property  which  is  without  the  district  to  be  benefited  by 
the  expenditure  of  the  moneys  so  to  be  raised."  We  are 
satisfied  that  the  statutes  exempting  property  within  union 
high  school  districts  from  taxation  for  the  support  of  county 
high  schools  were  constitutional  and  that  the  decision  of  the 
superior  court  based  upon  them  was  correct. 

The  people  within  the  Bret  Harte  Union  High  School  dis- 
trict were  not  estopped  to  deny  the  validity  of  the  tax  in  ques- 
tion. No  special  facts  constituting  estoppel  are  pleaded  and 
the  general  circumstance  that  the  tax  had  been  paid  formerly 
without  protest  was  not  sufficient  to  prevent  plaintiff  from 
denying  its  validity.  It  was  void  and  could  not  be  cured  by 
the  application  of  the  doctrine  of  estoppel.  {Raisch  v.  City 
and  County  of  San  Francisco,  80  Cal.  6,  [22  Pac.  22] ;  Lukens 
V.  Nye,  156  Cal.  506,  [20  Ann.  Cas.  158,  36  L.  E.  A.  (N,  S.) 
244,  105  Pac.  593].) 
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The  final  eontention  of  appellanta  is  that  the  Bret  Harte 
nnion  High  School  district  has  no  legal  existence  because  of 
the  failure  of  those  seeking  to  create  it  to  comply  with  all  the 
requirements  of  the  law.  There  are  two  complete  answers 
to  this  objection  to  the  recognition  of  the  district.  The  first 
is  that  the  existence  of  the  union  district  as  a  d^  fctcto  high 
school  district  cannot  be  attacked  collaterally.  {Hancock  v. 
Board  of  Education,  140  Cal.  560,  [74  Pac.  44].)  The  second 
answer  is  that  the  legislature  has  passed  validating  or  cura- 
tive acts  making  unquestionable  the  legal  existence  of  dis- 
tricts which  have  been  operating  as  such.  There  is  no  ques- 
tion in  the  present  case  of  the  facts  that  in  the  Bret  Harte 
district  its  trustees  had  erected  school  buildings  and  employed 
teachers  and  its  inhabitants  had  paid  taxes  for  the  mainte- 
nance of  the  high  school  and  that  it  had  been  conducted  gen- 
erally as  a  duly  organized  high  school  district.  There  was 
evidence  that  the  superintendent  of  schools  had  properly  certi- 
fied the  result  of  the  election  by  which  the  inhabitants  of  the 
school  districts  included  within  the  Bret  Harte  district  had 
voted  to  establish  said  union  high  school  district.  Subdi- 
vision 11  of  old  section  1671  of  the  Political  Code  provided 
'Hhe  certificate  of  the  county  superintendent  mentioned  in 
subdivision  four  of  section  one  thousand,  six  hundred  and 
seventy  of  the  Political  Code  when  filed  with  the  county  clerk, 
when  the  result  of  the  election  as  therein  declared  is  in  favor 
of  the  establishment  of  the  high  school,  shall  at  the  expira- 
tion of  one  year  from  the  date  of  such  filing  be  conclusive  evi- 
dence that  such  high  school  district  and  high  school  has  been 
legally  established."  The  language  of  section  1724  of  the 
Political  Code,  adopted  in  1909,  contains  a  broader  provision 
as  follows:  ''All  proceedings  for  the  formation  and  organiza- 
tion of  high  school  districts  and  the  establishment  of  county, 
city,  city  and  county,  union,  joint  union  and  district  high 
schools,  had  prior  to  the  taking  effect  of  this  section,  are  hereby 
validated  and  declared  legal,  and  said  high  school  districts  and 
high  schools,  and  any  other  high  school  district  which  have 
been  acting  as  such  for  more  than  one  year  previous  to  the 
taking  effect  of  this  section,  are  hereby  declared  to  be  legally 
formed,  organized  and  established."  Such  curative  acts  have 
been  held  valid.  {People  v.  School  Dist,  101  Cal.  661,  [36 
Pac.  119] ;  Board  of  Education  v.  Hyatt,  152  Cal.  519,  [93 
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Pac.  117] ;  People  v.  Pacific  Orove  etc.  Dist.,  11  Cal.  App.  213, 
[104  Pac.  586].) 
For  the  reasons  above  set  forth  the  judgment  is  affirmed. 

Henshaw,  J.,  and  Lorigan,  J.,  concurred. 

Hearing  in  Bank  denied* 


[S.  P.  No.  5776.    Department  Two.— December  26,  1912.] 

WEST  BERKELEY  LAND  COMPANY  (a  Corporation), 
et  al.,  Appellants,  v.  CITY  OF  BERKELEY  (a  Munici- 
pal  Corporation),  et  al.,  Respondents. 

Municipal  Corporation — Opening  Street  Over  Tide  Iiands. — A  munici- 
pality has  power,  under  the  provisions  of  the  Street  Opening  Act  of 
1889  (Stats.  1889,  p.  70),  to  open  or  extend  its  streets  over  tide 
lands. 

Id. — Meaning  or  Word  "Land." — The  words  "land"  and  "lands"  as  used 
in  that  act,  are  used  in  the  technical  sense  meaning  "territory,"  and 
not  in  their  popular  sense  as  meaning  the  exposed  surface  of  the 
earth  as  distinguished  from  ground  which  is  alternately  covered  and 
uncovered  by  the  tides. 

Id. — Posting  Notices  Over  Tide  Lands — Notices  Attached  to  Floats. 
It  is  a  sufficient  posting  of  notices  of  the  passage  of  the  resolution 
of  intention  to  open  a  street  across  tide  lands,  to  attach  the  same  to 
floats  anchored  at  proper  intervals  along  the  line  of  the  proposed 
work,  so  constructed  that  the  notices  appeared  two  and  a  half  or 
three  feet  above  the  surface  of  the  water,  and  in  the  absence  of  a 
contrary  showing,  it  must  be  presumed  that  such  notices  remained 
in  place  during  the  period  contemplated  by  the  statute. 

Id. — SuPFiciENCY  OF  Notice  to  Persons  not  Owners  op  Tide  Lands. — 
Even  if  such  a  posting  were  insufficient  as  against  the  owners  of  the 
tide  lands  sought  to  be  cendemned,  other  persons,  who  were  merely 
landowners  within  the  assessment  district  affected,  could  not  com- 
plain of  the  insufficiency. 

Id. — Description  op  Exterior  Boundaries  op  Assessment  Distuct — 
Reference  to  Unopened  Street — Dedication  and  Acceptance  by 
MUNiciPALTTT. — In  describing  in  the  resolution  of  intention  the  ex- 
terior boundaries  of  the  district  to  be  assessed  for  such  work,  it  is 
a  sufficient  compliance  with  the  requirements  of  section  2  of  thai 


Dec.  1912.]     West  Bebkelet  Land  Go.  v.  Berkeley.    407 

set,  to  identify  a  portion  of  such  bonndariea  by  reference  to  a  certain 
unopened  street,  the  dedication  of  whieh,  as  the  same  was  delineated 
npon  a  particular  map  on  file,  had  been  preTiously  accepted  by  the 
municipality,  prior  to  any  manifestation  by  the  owner  of  an  intention 
to  revoke  the  dedication,  and  before  any  rights  of  third  persons  had 
intervened. 

Id. — BssiONATiON  or  Tsbminus  01*  Street — ^Location  or  Boundary  oi* 
Tide  Land^Bbference  to  Map  in  Another  County. — A  resolution 
of  intention  which  declares  the  purpose  to  open  and  extend  a  street 
"westerly  to  the  westerly  boundary  line  of  state  tide  lands,"  within 
the  municipality,  is  not  rendered  insufficient  merely  because,  for  the 
purpose  of  exactly  locating  such  boundary,  reference  must  be  had  to 
an  official  map  the  custody  of  which  was  intrusted  to  an  official  who 
was  not  located  in  the  county,  in  which  the  municipality  was  situated. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    William  H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

McKee  &  Tasheira,  and  B.  M.  F.  Soto,  for  Appellants. 

Redmond  C.  Staats,  James  M.  Koford,  F.  D.  Stringham, 
and  Oeorge  L.  Hughes,  for  Respondents. 

MELVIN,  J. — ^Plaintiffs  sued  to  recover  from  the  city  of 
Berkeley  money  paid  under  protest  to  prevent  the  sale  of 
certain  lands  by  the  superintendent  of  streets  of  that  city 
because  of  delinquency  in  paying  assessments  upon  said  prop- 
erties levied  in  the  proceedings  for  the  opening  and  extension 
of  Snyder  Avenue  under  the  provisions  of  the  Street  Opening 
Act  of  1889.  (Stats.  1889,  p.  70.)  From  a  judgment  in 
favor  of  defendants  this  appeal  is  taken. 

Appellants  question  the  authority  of  the  municipality  to 
open  or  extend  its  streets  over  tide  lands.  By  the  first  section 
of  the  Street  Opening  Act  of  1889  the  city  council  of  any 
municipality  is  granted  power  'Ho  condemn  and  acquire  any 
and  all  land  and  property  necessary  or  convenient  for  that 
purpose."  Appellants  quote  a  number  of  sections  of  that 
statute  in  an  effort  to  show  that  the  words  "land"  and 
"lands"  are  employed  in  the  act  in  their  ordinary  and  popu- 
lar meaning  rather  than  in  a  technical  sense.  They  assert 
that  "lands"  in  the  ordinary  acceptation  of  the  term  is  a 
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word  applicable  to  the  exposed  surface  of  the  earth  and  not 
to  ground  which  is  alternately  covered  and  uncovered  by  the 
flow  and  ebb  of  the  tide.  They  say  that  the  constitution  and 
codes  of  California  make  a  distinction  between  public  lands  in 
the  ordinary  sense  and  tide  lands  (citing  Const.,  art.  AVil, 
sec.  3 ;  art.  XV,  sec.  3 ;  Pol.  Code,  sees.  3395  et  Bcq. ;  Pol.  Code, 
sec.  3443a),  but  they  have  evidently  lost  sight  of  the  fact  that 
the  differences  in  treatment  by  the  law-making  power  of  tide 
lands  and  other  public  lands  is  due  partly,  at  least,  to  the 
different  sources  of  the  state's  original  title,  the  lands  above 
the  shore  having  been  acquired  by  direct  grant  from  the  gen- 
eral government,  and  the  tide  lands  by  reason  of  the  state's 
sovereignty.  (People  v.  MorriU,  26  Cal.  352.)  Very  early 
in  the  history  of  California  this  court  recognized  and  declared 
the  right  of  the  state  to  surrender  into  the  jurisdiction  and 
control  of  a  city  and  to  sell  into  private  ownership  not  only 
tide  lands  but  those  perpetually  submerged.  {Eldridge  v. 
Cowell,  4  Cal.  87.)  Jurisdiction  over  lands  of  this  kind  logic- 
ally involves  such  incidental  authority  as  the  city  may  exer- 
cise in  the  condemnation  of  rights  of  way,  the  construction 
of  streets  and  the  like.  In  Oity  of  OaJcland  v.  Oakland  Water 
Front  Co.,  118  Cal.  185,  [50  Pac.  286],  the  chief  justice,  de- 
livering  the  opinion  of  this  court,  said:  **It  is  true  that  the 
private  ownership  of  the  shore  may  prevent  access  to  the 
navigable  waters  of  the  bay,  but  so  does  the  private  owner- 
ship of  the  upland  prevent  access  to  the  shore  and  to  the  navi- 
gable waters  in  the  same  sense  and  to  the  same  extent.  This, 
however,  ia  a  minor  and  temporary  inconvenience  for  which 
our  laws  and  the  laws  of  all  civilized  states  provide  an  ample 
remedy.  By  the  exercise  of  the  right  of  eminent  domain  all 
necessary  means  of  access  from  the  uplands  to  the  waterfront 
may  be  condemned  for  the  public  use,  at  a  cost  not  in  excess 
of  the  reasonable  value  of  the  land  taken  or  subjected  to  the 
servitude."  The  right  of  a  city  to  reserve  portions  of  the 
lands  lying  below  tide  water  within  its  limits  for  street  pur- 
poses was  fully  recognized  in  Shirley  v.  City  of  Benicia,  118 
Cal.  346,  [50  Pac.  404].  Both  before  and  after  the  passage 
of  the  act  under  which  the  opening  and  extension  of  Snyder 
Avenue  was  conducted,  there  were  adjudications  of  a  munici- 
pal corporation's  power  to  extend  streets  across  tide  lands 
into  deep  water  within  the  limits  of  such  city.    The  legisla- 
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tare  has  left  the  act  in  practically  its  origiaal  form,  and  we 
nrast  conclade,  in  view  of  both  prior  and  subsequent  judicial 
decisions,  that  the  words  "land"  and  '4ands"  in  that  statute 
were  used  in  the  technical  sense  meaning  ''territory''  and  not 
with  the  definition  for  which  appellants  contend.  By  the 
very  first  section  of  the  act  the  city  council  is  given  **full 
power  to  order  the  opening,  extending  ...  or  closing  up 
...  of  any  street  •  •  .  within  the  bounds  of  such  city,  and 
to  condemn  and  acquire  any  and  all  land  and  property  neces- 
sary or  convenient  for  that  purpose.''  It  would  be  difficult 
to  find  general  language  more  completely  inclusive  of  munici- 
pal territory  both  wet  and  dry,  both  exposed  and  submerged. 
There  can  be  no  rational  doubt  of  the  city's  power  to  extend 
the  street  in  question  over  tide  lands. 

Appellants  condemn  the  method  adopted  by  the  street  su- 
perintendent in  posting  notices  of  the  passage  of  the  resolu- 
tion of  intention  in  the  matter  of  opening  Snyder  Avenue. 
According  to  the  evidence  these  notices  seem  to  have  been  in 
due  form  and  to  have  been  printed  in  letters  of  requisite  size. 
Ouided  by  a  surveyor  on  shore  the  superintendent  of  streets 
went  out  in  a  boat  at  high  tide  and  anchored  notices  attached 
to  floats  at  proper  intervals  along  the  line  of  the  proposed 
work  over  the  tide  lands.  The  floats  were  so  constructed  that 
the  notices  appeared  two  and  a  half  or  three  feet  above  the 
surface  of  the  water.  This  method  of  posting  is  the  only  part 
of  the  service  of  notice  of  which  appellants  complain.  There 
18  no  contention  that  notice  was  not  sufficiently  given  by  pub- 
lication in  a  newspaper  and  by  posting  along  that  part  of  the 
proposed  street  which  was  above  the  line  of  high  tide;  but 
appellants  assert  that  no  reasonable  notice  may  be  given  by 
tiie  anchoring  of  floats  supporting  small  placards  at  intervals 
of  three  hundred  feet  far  out  in  the  bay.  Even  if  the  notice 
given  were  not  sufficient  as  against  the  owners  of  the  tide 
lands  (and  we  think  it  was  ample),  nevertheless  these  appel- 
lants could  not  reasonably  complain  because  they  were  not 
owners  of  property  to  be  condemned,  but  were  residents  within 
the  assessment  district  affected.  (Davies  v.  City  of  Los  An- 
geles,  86  Cal.  46,  [24  Pac.  771].)  The  sort  of  constructive 
notice  authorized  by  the  act  here  considered  has  been  so  long 
approved  that  there  is  now  no  doubt  of  its  sufficiency  where 
the  requirements  of  the  statute  have  been  followed.     {Davies 
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V.  City  of  Los  Angeles,  86  Cal.  46,  [24  Pac.  771].)  The  con- 
stitutionality  of  the  statute  has  been  upheld  frequently,  nota- 
bly in  the  case  of  Cluie  v.  Turner,  157  Cal.  74,  [106  Pac.  240]. 
There  is  no  force  in  the  suggestion  of  appellants  that  from 
the  material  upon  which  the  notices  were  printed,  the  manner 
of  their  attachment  to  the  tide  lands  and  the  character  of 
those  lands,  it  must  be  presumed  that  the  placards  did  not 
remain  posted  during  the  period  contemplated  by  the  statute. 
The  presumption  is  just  the  opposite.  Due  performance  of 
duty  by  an  officer  of  the  law  is  presumed  and  the  burden  of 
proof  is  upon  the  person  asserting  official  default.  {County 
of  Los  Angeles  v.  Larikershim,  100  Cal.  532,  [35  Pac.  153, 
556].)  When,  as  in  this  case,  an  affidavit  is  made  that  notices 
have  been  posted  as  required  by  law,  the  presumption  arises 
that  they  remained  in  place  during  the  statutory  period. 
(Estate  of  Sbarboro,  70  Cal.  149,  [11  Pac.  563]  j  Crew  v. 
Pratt,  119  Cal.  153,  [51  Pac.  38].) 

The  next  assignment  of  error  made  by  appellants  relates 
to  the  exterior  boundaries  of  the  district  to  be  assessed  for 
the  work  here  considered.  The  appellants  say  that  thest 
boundaries  are  not  so  specified  that  they  can  be  ascertained, 
and  our  attention  is  called  particularly  to  that  part  of  the 
description  depending  upon  the  location  of  the  southerly  line 
of  Stuart  Street.  It  appears  from  the  evidence  that  Stuart 
Street  had  no  existence  as  an  open  street  upon  the  ground 
prior  to  the  initiation  of  the  proceedings  to  extend  Snyder 
Avenue.  On  August  7,  1888,  Mrs.  Mary  D.  Mathews  caused 
the  filing  of  a  map  of  **  Mathews  Tract,  Berkeley,  Oakland 
Township,"  upon  which  was  delineated  certain  streets,  one 
of  them  designated  as  ''Moss  Street."  On  June  27,  1892,  the 
town  of  Berkeley  accepted  this  dedication,  and  on  October  16, 
1893,  the  name  of  Moss  Street  was  changed  by  ordinance  to 
** Stuart  Street."  Between  the  time  of  the  filing  of  the  map 
and  the  acceptance  of  the  proposed  dedication  by  the  city  the 
land  was  inclosed  by  a  fence.  No  property  was  sold  in  ac- 
cordance with  the  map  and  the  land  was  farmed  until  the 
death  of  Mrs.  Mathews  in  1900.  After  that  it  was  not  culti- 
vated and  the  fence  was  removed.  On  July  11,  1892,  after 
the  formal  acceptance  by  the  town  of  Berkeley  of  the  dedica- 
tion of  the  streets  shown  on  the  map  of  the  Mathews  Tract, 
Mary  D.  Mathews  filed  a  declaration  of  revocation  by  which 
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she  sought  to  annul  her  map  of  1888.  In  this  document  she 
declared  among  other  things  that  ''said  map  was  filed  merely 
for  the  purpose  of  convenience  and  for  no  other  or  further 
purpose  and  not  for  the  purpose  of  dedicating  or  offer  to  dedi- 
cate any  street  delineated  thereupon."  The  only  question  for 
us  to  determine  is  whether  the  reference  to  Stuart  Street  in 
describing  the  exterior  boundaries  of  the  assessment  district 
was  a  sufBcient  compliance  with  section  2  of  the  act  of  1889. 
That  section  prescribes  a  description  in  the  resolution  of  in- 
tention ''specifying  the  exterior  boundaries  of  the  district  of 
lands  to  be  affected,"  etc.  The  act  does  not  indicate  the  sort 
of  monuments  or  measurements  to  be  used  in  the  description, 
nor  that  streets,  whether  formally  dedicated  or  not,  should 
be  mentioned  therein ;  but  assuming  the  formal  dedication  and 
acceptance  of  a  street  to  be  necessary  in  order  that  its  lines 
should  o£3cially  form  any  part  of  the  exterior  boundaries  of 
the  district,  we  are  of  the  opinion  that  the  resolution  of  in- 
tention in  this  case  was  sufficient.  Between  the  date  of  the 
filing  of  the  map  and  that  of  the  acceptance  of  the  streets  by 
the  city,  nothing  was  done  by  Mrs.  Mathews  to  indicate  a 
change  in  her  declared  intention  to  devote  certain  platted 
spaces  to  the  use  of  the  public  as  streets,  nor  does  it  appear 
that  the  intervening  rights  of  third  persons  are  involved. 
The  matter  is  therefore  covered  by  principles  announced  in 
City  of  Los  Angeles  v.  McCollum,  156  Cal.  149,  [23  L.  R.  A. 
(N.  S.)  378,  lOSPac.  914]. 

Appellants  attack  that  part  of  the  resolution  of  intention 
which  declared  the  purpose  to  open  and  extend  Snyder 
Avenue  "westerly  to  the  westerly  boundary  line  of  state  tide 
lands,"  on  the  ground  that  the  owner  is  entitled  to  know 
from' an  inspection  of  the  resolution  alone  whether  his  land 
is  affected.  It  was  in  evidence  that  certain  tide  lands  com- 
monly known  as  "State  Tide  Lands"  were  situated  within 
the  limits  of  the  town  of  Berkeley.  At  the  trial  a  certified 
copy  of  an  official  map  showing  the  western  boundary  of  said 
lands  was  introduced  in  evidence.  While  it  is  true  that  the 
original  was  intrusted  to  an  official  who  was  not  located  in 
Alameda  County,  the  mere  inconvenience  to  which  a  property 
holder  might  have  been  subjected  in  order  that  he.  might  have 
learned  the  exact  location  of  the  westerly  line  of  said  lands 
does  not  invalidate  the  description.    It  was  sufficient  that 
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meaoB  were  available  for  making  certain  the  general  refer- 
ence to  a  well-known  tract.  {Best  v.  Wohlford,  144  Cal.  737, 
[78  Pac.  293] ;  Baird  v.  Monroe,  150  Cal.  571,  [89  Pac.  352] ; 
Fox  V.  Townsend,  152  Cal.  58,  [91  Pac.  1004,  1007] ;  Hough- 
ton  V.  Kern  Valley  Bank,  157  Cal.  291,  [107  Pac.  113] ;  Camp- 
bell  V.  Shafer,  162  Cal.  211,  [121  Pac.  737] ;  Kehiet  v.  Berg- 
man, 162  Cal.  219,  [121  Pac.  918] ;  Furrey  v.  Lautz,  162  Cal. 
399,  [122  Pac.  1073].) 

Other  specifications  of  alleged  error  were  made  by  appel- 
lants, but  as  they  were  not  discussed  in  the  brief  filed,  we  will 
not  review  them  in  detail.  We  have  examined  them,  however, 
and  find  them  without  merit. 

The  judgment  is  a£Srmed« 

Henshaw,  J.,  and  Lorigan,  J.,  concurred. 


[S.  F.  No.  5872.    I>6partment  Two. — ^December  80,  1912.] 

JERSEY  FARM  COMPANY  (a  Corporation),  Respondent, 
V.  THE  ATLANTA  REALTY  COMPANY  (a  Corpora- 
tion), Appellant. 

Easbmxnts — ^Enxtvxsatiok  or  Servitudbs  m  Civil  G6di  not  Bxclusits. 
fieetioii  801  of  the  Civil  Code,  by  iti  ipeeificfttioii  of  certain  kinds  of 
■ervitadeB,  does  not  purport  to  enumerate  all  the  burdens  hj  way  of 
Bervitudes  that  may  be  attached  to  land  for  the  benelt  of  the  domi- 
nant tenement. 

Id. — Saijb  or  Portion  or  Land  Subjcot  to  Bubdbns  oe  Benefits— 
Resulting  Easements  and  Servitudes. — It  is  a  general  prijieiple 
that  where  the  owner  of  two  tenements  sells  one  of  them,  or  the  owner 
of  the  entire  estate  seUs  a  portion  of  it,  the  purchaser  takes  the 
tenement  or  portion  sold  with  all  the  benefits  and  with  all  the  bur- 
dens that  appear  at  the  time  of  the  sale  to  belong  to  it  as  between 
it  and  the  property  which  the  vendor  retains.  This  principle  is  em- 
bodied in  section  1104  of  the  Civil  Code,  and  its  application  is  not 
limited  to  the  list  of  servitudes  and  corresponding  easements  enumer- 
ated in  section  801. 

Id. — ^Land  Subject  to  Entire  Beglamation  System — Sale  or  Portion 
iNCLUDiNa  Main  Plant— Easement  in  Favor  or  Remainder  op 
Tract — Injunction. — Where  an  entire  tract  of  land  is  subject  to  a 
single,  complete  system  of  reclamation,  of  which  the  iononnding 
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iBvee,  the  main  drainage  canal  to  which  all  other  drainage  canals  led, 
«nd  a  pumping  plant  to  eject  the  snrplns  waters,  are  essential  parts, 
and  the  portion  thereof  including  the  main  drainage  canal  and  the 
pumping  plant  is  sold,  an  easement  is  created  in  favor  of  the  remain- 
ing portion  of  the  tract  to  use  the  parts  of  the  reclamation  system 
rituated  on  the  land  conveyed  in  the  same  manner  and  to  the  same 
extent  as  the  same  were  used  at  the  time  of  the  transfer.  An  inter- 
ference with  the  use  of  such  easement  will  be  enjoined. 

Idi. — Tbansfik  bt  Tbusteks  Under  Desd  of  Trust. — ^It  is  immaterial  to 
the  creation  of  such  easement,  that  at  the  time  of  the  segregation 
of  the  land  the  entire  tract  was  subject  to  a  deed  of  trust,  and  that 
the  transfers  were  executed  by  the  trustees  in  pursuance  of  its  terms. 

Id. — Preliminart  Injunction — ^Bbstrainino  iNTSsrERSNCR  With  Use 
oy  EussicENT — ^Evidence  Limiting  Eyfegt  of  Quitclaim  Deed. — 
On  an  application  by  the  owner  of  the  dominant  land  for  a  prelimin- 
ary injunction  restraining  the  owner  of  the  servient  land  from  inter- 
fering with  the  use  of  such  easement,  parol  evidence  is  admissible 
tending  to  show  that  a  quitclaim  deed  of  the  servient  land  executed 
hj  the  former  to  the  latter,  and  which  the  latter  claimed  operated  as 
an  extinguishment  of  the  easement,  was  not  intended  to  have  that 
effect. 

APPEAL  from  an  order  of  the  Superior  Court  of  Contra 
Costa  County  granting  a  preliminary  injunction.  B.  D.  Lati- 
mer, Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  C.  MeyersteiUy  H.  U.  Brandenstein,  and  A.  B.  McEenzie, 
for  Appellant 

A.  L.  Shinn,  and  M.  B.  Jones,  for  Respondent 

HBNSHAW,  J. — This  appeal  is  from  an  order  granting  a 
preliminary  injunction  restraining  defendant  and  appellant 
from  interfering  with  the  repair  and  maintenance  by  plain- 
tiff of  a  levee  and  from  interfering  with  the  use  and  repair 
of  a  drainage  canal  and  pumping  plant,  all  situated  upon  the 
land  of  the  appellant. 

The  controversy  arises  under  the  following  facts :  There  is 
in  the  county  of  Contra  Costa  a  tract  of  land  comprising  over 
three  thousand  nine  hundred  acres  which  in  the  state  of 
nature  is  overflowed  by  the  waters  of  the  San  Joaquin  River. 
This  land  unreclaimed,  is  valueless,  reclaimed,  is  very  valu- 
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able.  Years  ago  it  was  reclaimed  bj  its  then  owner,  the  recla- 
mation consisting  of  the  construction  of  a  levee  around  the 
exterior  boundaries  of  the  tract  and  the  excavation  of  drain- 
age canals  conducting  the  water  to  the  lowest  part  of  the 
tract  where  a  pumping  plant  was  erected,  and  the  excess  water 
pumped  out  of  the  canal  and  off  the  land.  The  levees,  canals, 
ditches,  and  pumping  plant  were  constructed,  installed,  and 
operated  as  a  single  indivisible  system  for  reclaiming  all  of 
the  land  and  they  are  still  indispensable  for  its  use  and  culti- 
vation. In  1907  Nathan  Fisher  was  the  owner  of  the  land. 
He  made  a  deed  of  trust  to  Archibald  Kains,  trustee  for  the 
benefit  of  Myra  E.  Wright,  beneficiary,  to  secure  the  payment 
of  a  sum  of  money  owing  by  Fisher  to  Wright.  The  deed  of 
trust  contained  a  provision  empowering  Nathan  Fisher  or  his 
grantee  to  demand  reconveyance  of  any  portion  of  the  tract 
in  lots  of  not  less  than  fifty  acres  on  the  payment  of  a  certain 
specified  sum  of  money  per  acre.  Herman  Bendel  by  mesne 
conveyances  succeeded  to  the  title  and  rights  of  Fisher  and 
tendering  the  requisite  amount  of  money  demanded  from  the 
trustee  a  reconveyance  of  fifty  acres.  The  fifty  acres  whose 
reconveyance  was  thus  demanded  was  the  lowest  land  of  the 
tract.  Upon  it  was  established  the  pumping  plant  to  which 
pumping  plant  by  a  main  canal  were  conducted  the  surplus 
waters  of  the  whole  tract.  The  exterior  protecting  levee  ex- 
tended along  the  river  frontage  of  this  tract.  The  trustee 
refused  to  make  the  conveyance  and  Bendel  brought  suit  to 
compel  him  to  do  so.  A  decree  was  given  commanding  the 
execution  of  the  deed  which  the  trustee  thereupon  executed. 
Subsequently  Bendel  conveyed  this  fifty  acres  to  the  defend- 
ant and  appellant  herein.  Previous  to  the  execution  of  the 
trustee's  deed  to  Bendel  the  trustee  had  executed  under  the 
terms  of  his  trust  a  deed  of  all  of  the  rest  of  the  tract  to 
Myra  E.  Wright.  To  all  the  interest  of  Myra  E.  Wright  in 
this  land  plaintiff  has  succeeded.  Defendant  refused  plain- 
tiff admission  to  its  lands  for  the  purpose  of  maintaining  the 
outer  levee  upon  the  lands,  of  maintaining  and  using  the 
drainage  canal,  and  of  maintaining  and  using  the  pumping 
plant  to  expel  waters  from  the  drainage  canal.  Plaintiff  in- 
sisted upon  its  right  to  enter  the  land  of  appellant  for  these 
purposes.  The  injunction  forbade  defendant  from  interfer- 
ing with  plaintiff  in  the  exercise  of  its  asserted  rights. 
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Appellant's  first  proposition  is  that  section  801  of  the  Civil 
Code  enumerates  all  the  burdens  by  way  of  servitudes  which 
may  be  attached  to  land  for  the  benefit^  of  the  dominant  tene- 
ment and  that  the  burdens  imposed  by  the  decree  upon  its 
land  do  not  come  under  any  of  the  classifications  enumerated 
in  that  section;  that  the  only  other  section  which  can  have 
reference  to  the  matter  is  1104  of  the  same  code  which  de- 
clares: ''A  transfer  of  real  property  passes  all  easements  at- 
tached thereto,  and  creates  in  favor  thereof  an  easement  to 
«se  other  real  property  of  the  person  whose  estate  is  trans- 
ferred in  the  same  manner  and  to  the  same  extent  as  such 
property  was  obviously  and  permanently  used  by  the  person 
whose  estate  is  transferred,  for  the  benefit  thereof,  at  the  time 
when  the  transfer  was  agreed  upon  or  completed."  This  sec- 
tion, it  is  said,  affords  no  gi-ound  for  the  relief  awarded  to 
respondent  for,  it  is  argued,  the  easements  contemplated  by 
section  1104  are  such,  and  such  only,  as  are  classified  and 
enumerated  in  section  801.  This,  however,  we  think  to  be  an 
incorrect  construction  of  the  two  sections.  The  ingenuity  and 
foresight  of  the  legislature  would  be  taxed  in  vain  to  name 
and  classify  all  the  burdens  which  might  be  imposed  upon 
land.  By  section  801  it  enumerated  some  of  them.  By  sec- 
tion 1104  it  declared  generally  that  in  the  case  of  a  transfer 
of  real  property  other  easements  may  spring  into  existence, 
easements  which  could  not  be  enumerated  for  the  very  reason 
that  they  embrace  every  burden  which  by  virtue  of  the  man- 
ner of  use  has  been  imposed  upon  the  portion  of  the  estate 
not  granted  in  favor  of  the  portion  granted.  It  is  a  direct 
recognition  of  the  principle  long  established  and  fully  recog- 
nized by  this  court  {Cave  v.  Crafts,  53  Cal.  135;  Quinlan  v. 
Noble,  75  CaL  250,  [17  Pac.  69]),  that  principle  being  that 
'*  where  the  owner  of  two  tenements  sells  one  of  them,  or  the 
owner  of  the  entire  estate  sells  a  portion  of  it,  the  purchaser 
takes  the  tenement  or  portion  sold  with  all  the  benefits  and 
with  all  the  burdens  that  appear  at  the  time  of  the  sale  to 
belong  to  it  as  between  it  and  the  property  which  the  vendor 
retains. "  It  is  this  general  principle  which  is  given  full  recog- 
nition by  section  1104  and  its  application  is  by  no  means  lim- 
ited to  the  list  of  servitudes  and  corresponding  easements 
enumerated  in  section  801  of  the  Civil  Code.  It  follows, 
theref ore,  that  the  character  of  the  burden  imposed  upon  the 
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servient  tenement  is  not  controlling,  that  it  is  of  no  conse- 
quence whether  that  particular  burden  will  fall  into  or  can 
be  forced  into  any  of  the  seventeen  subdivisions  of  section  801. 
If  it  be  a  burden  obviously  cast  upon  the  land  at  the  time  of 
the  segregation  of  the  title  it  remains  a  burden  upon  that 
land  in  favor  of  the  other  parcel,  and  it  is  an  ''easement" 
within  the  meaning  of  section  1104  even  if  it  does  not  come 
within  the  limitations  of  section  801  because  section  1104  it- 
self designates  it  an  easement.  We  have  before  us,  then,  one 
complete  scheme  of  reclamation  to  which  the  surrounding 
levee  was  an  essential  part,  the  main  drainage  canal  upon  the 
fifty  acres  to  which  all  the  other  drainage  canals  led  another 
essential  part,  and  finally,  and  quite  as  indispensable,  the 
pumping  plant  to  eject  the  surplus  waters.  It  would  work 
the  destruction  of  the  whole  plan  to  recognize  the  easement  of 
any  of  these  essentials  and  not  of  all.  Nor,  it  may  be  added, 
is  the  right  to  use  a  pump  under  such  circumstances  a  unique 
burden  upon  land  in  the  history  of  the  law.  Similar  cases 
may  be  found  in  Seymour  v.  Leiuis,  13  N.  J.  Eq.  439,  [78  Am. 
Dec.  108] ;  Larsen  v.  Peterson,  53  N.  J.  Eq.  88,  [30  Atl.  1094]. 
It  is  a  matter  of  indifference  to  the  conclusion  thus  reached, 
whether  the  trustee  of  the  whol^  tract  be  considered  as  the 
absolute  owner  at  the  time  of  the  transfers,  or  whether  the 
successor  in  interest  of  Nathan  Fisher,  the  trustor,  be  con- 
sidered the  owner.  In  the  one  case  the  trustee  deeds  all  of 
the  tract  saving  the  fifty  acres  to  Myra  E.  Wright  and  in 
favor  of  the  land  thus  conveyed  to  her  springs  up  the  ease- 
ment to  use  the  remaining  fifty  acres  for  the  indicated  pur- 
poses. The  later  conveyance  of  the  fifty  acres  would  of 
course  be  subject  to  these  easements.  Precisely  the  same  con- 
struction would  obtain  if  Nathan  Fisher  or  his  grantee  be 
treated  as  the  owner  of  the  whole  tract  at  the  time  of  the  mak- 
ing of  the  deeds.  The  deeds  by  the  trustee  would  then,  in 
effect,  be  nothing  more  than  deeds  by  an  agent  and  the  same 
legal  result  would  follow. 

Appellant  further  contends,  however,  that  even  if  the  ease- 
ments claimed  by  plaintiff  be  found  to  have,  or  rather  to  have 
had  an  existence,  they  were  extinguished  by  the  deed  of  Myra 
E.  Wright,  predecessor  in  interest  of  plaintiff.  This  conten- 
tion rests  upon  the  following  facts :  Myra  E.  Wright  in  July, 
1909,  through  the  trustee's  deed  became  the  owner  of  all  the 
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tract  excepting  the  fifty  acres  subsequently  conveyed  to 
Bendel.  In  that  fifty  acres  after  demand  by  Bendel  of  the 
trustee  for  a  deed  with  tender  of  the  money  she  had  no  in- 
terest other  than  what  may  be  described  for  convenience  as 
a  mortgagee's  interest.  The  decree  awarding  Bendel  the  fifty 
acres  was  made  on  the  twenty-fourth  day  of  November,  1909. 
It  would  appear  that  the  court's  decision  had  been  indicated 
earlier  than  this  date  for  the  trustee's  deed  to  Bender  was 
dated  and  acknowledged  on  November  22,  1909,  and  a  quit- 
claim deed  and  release  to  Bendel  from  Myra  E.  Wright  and 
her  husband  was  given,  which  deed  was  dated  and  acknowl- 
edged on  November  20,  1909.  Upon  these  facts  appellant 
argues  that  the  release  of  Myra  E.  Wright  to  plaintiff  is 
to  be  construed  by  its  terms  and  by  its  terms  alone;  that 
** release"  is  the  appropriate  word  to  be  used  for  the  extin- 
guishment of  an  easement;  that  a  deed  by  the  owner  of  the 
dominant  tenement  to  the  owner  of  the  servient  tenement  ex- 
tinguishes easements  and  that  the  inevitable  result  is  that 
whatever  burdens  and  servitudes  existed  upon  the  Bendel  fifty 
acres  were  by  the  deliberate  act  of  Myra  E.  Wright  released 
and  extinguished.  Over  these  general  principles  there  can  be 
no  controversy.  {Durkee  v.  Jones,  27  Colo.  159,  [60  Pac. 
618];  14  Cyc.  1191;  Jones  on  Easements,  sec.  845;  Devlin 
on  Deeds  (2d  ed.),  sec.  27.)  The  court,  however,  received 
evidence  of  the  circumstances  under  which  the  deed  of  quit- 
claim and  release  was  executed  and  from  this  evidence  con- 
cluded, as  it  had  the  right  to  do  (Code  Civ.  Proc,  sees.  1860, 
1861),  that '' release"  was  not  employed  in  its  technical  sense 
for  the  extinguishment  of  the  easements  but  that  the  instru- 
ment of  quitclaim  and  release  was  made  only  for  the  purpose 
of  carrying  into  effect  the  provisions  of  the  trustee's  deed  and 
of  giving  to  Bendel  simply  the  title  which  the  trustee's  deed 
justified  him  in  demanding.  The  evidence  upon  this  point  is 
that  the  right  to  appeal  from  the  court's  decree  existed  in 
favor  of  Myra  B.  Wright,  that  her  quitclaim  deed  preceded 
in  date  the  deed  of  the  trustee  to  Bendel,  that  there  was  no 
mention  in  the  deed  of  easements  or  servitudes  and  no  indi- 
cation other  than  that  contained  in  the  use  of  the  word  ''re- 
lease" of  any  intent  io  extinguish  the  servitudes.  There  is 
positive  testimony  by  the  husband  of  Mrs.  Wright  who  joined 
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in  the  release  that  the  sole  purpose  of  it  was  to  end  the  litiga- 
tion,  to  fortify  the  trustee's  deed  and  to  give  to  Bendel  just 
such  title  as  he  was  entitled  to  take  under  the  trustee's  deed 
and  no  more ;  that  a  previous  sale  under  the  deed  of  trust  had 
been  made  to  Myra  E.  Wright  and  the  quitclaim  was  further 
designed  to  rdieve  the  Bendel  land  from  all  question  of  the 
effect  upon  it  of  this  previous  sale. 

For  these  reasons  the  decree  and  the  order  appealed  from 
are  affirmed. 

Melvin,  J.,  and  Lorigan,  'J.,  concurred. 

in  Bank  denied. 

In  denying  a  hearing  in  Bank  the  court  in  Bank  rendered 
tiie  following  opinion  on  January  29,  1913. 

THE  COUBT.— The  petition  for  rehearing  is  denied.  In 
answer  to  the  proposition  argued  in  the  petition,  that  the 
effect  of  the  court's  decision  is  to  permit  declarations  of  the 
intent  of  the  grantor  in  making  the  deed  to  control  the  lan- 
guage of  that  instrument,  it  is  proper  to  point  out  that  the 
hearing  before  the  trial  court  was  solely  to  determine  whether 
or  not  a  preliminary  injunction  should  be  granted.  The  lim- 
guage  of  this  court  was  addressed  solely  to  the  case  made  in 
the  trial  court  upon  that  hearing — a  hearing  which  was  had 
principally  upon  affidavits.  The  defendant  having  set  up  the 
quitclaim  deed  in  its  answer,  it  was  open  to  plaintiff  to  meet 
and  overcome  its  legal  effect  in  any  appropriate  way.  It  did 
this  by  evidence  tending  to  show  that  the  quitclaim  deed  owed 
its  existence  to  a  mistake  in  law  upon  the  part  of  the  grantor, 
taken  advantage  of  by  the  grantee.  It  is,  of  course,  true  that 
where  an  instrument  is  sought  to  be  avoided  for  fraud  or  for 
mistake  in  law  or  in  fact,  evidence  is  admissible  as  to  what 
the  grantor  intend'cd  to  do  or  to  convey  (Civ.  Code,  sec.  1578, 
subd.  2.)  Therefore,  what  is  decided  upon  this  appeal  is  that 
enough  was  shown  to  have  justified  the  court  in  granting  the 
temporary  injunction.  Whether  the  reformation  of  the  deed 
is  required;  whether,  if  required,  it  may  be  accomplished 
under  the  implied  replication  to  defendant's  answer,  or 
whether  a  separate  action  seeking  affirmative  relief  on^this 
ground  should  be  brought  by  plaintiff,  are  one  and  all  ques- 
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tions  whose  considerationi  pertain  to  the  principal  case  when 
that  case  comes  to  be  tried  upon  its  merits  and  formal  find- 
ings are  made.  Therefore  those  questions  are  left  until  that 
time. 


[8.  P.  No.  5891.    Department  Two. — ^December  30,  1912.] 

JOSEPH  H.  GOLDMAN,  Respondent,  v.  JAMES  A.  MURr 
RAY,  ALFRED  D.  BOWEN,  and  C.  W.  BUCHHOLZ, 
Defendants;  JAMES  A.  MURRAY,  Appellant 

Equitable  Assionmxnt— Pbomissort  Notes  Taken  tob  Part  of  Debt 

OF  COBFOBATION — ^InDOBSEHENT  OF  NOTES — INDORSEE   BECOMES   AS* 

8I0NXB  Pbo  Tanto  OF  OBiomAL  Debi — ^Invauditt  of  Notes.-^ 
Where  a  bona  fide  creditor  of  a  corporatdon  takes  from  it  promissory 
notes  evidencing  a  part  of  its  debt  to  him,  in  the  belief  of  the  ralid- 
it7  of  the  notes,  and  passes  them  on  in  dne  course  of  business  to  his 
creditor,  the  notes  being  given  to  and  received  by  the  indorsee  in 
payment  of  the  endorser's  indebtedness  to  the  indorsee,  the  assign- 
ments of  the  notes  operated  as  a  pro  tanio  equitable  assignment  of 
the  original  indebtedness,  notwithstanding  the  notes  themselves  were 
invaUd  as  corporate  obligations,  and  no  acceptance  of  the  assign- 
ment was  made  by  the  corporation. 

L>. — ^FoRM  of  Equitablb  Assionhent. — In  order  to  constitute  an  equit- 
able assignment  of  a  debt,  no  express  words  to  that  effect  are  neces- 
nry.  If  from  the  entire  transaction  it  clearly  appears  that  the  in- 
tention of  the  parties  was  to  pass  title  to  the  chose  in  action,  then 
an  assignment  wiU  be  held  to  have  taken  place. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  triaL    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Garber,  Creswell  &  Garber,  and  Hillyer,  Stringham  & 
O'Brien,  for  Appellant 

C.  H.  Wilson,  for  Respondent 

HBNSHAW,  J. — This  is  an  action  to  enforce  a  stock- 
,  holder's  liability  for  his  proportion  of  certain  debts  of  the 
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corporation.  The  complaint  charged  in  separate  causes  of 
action  upon  different  items  of  indebtedness.  One  will  serve 
as  a  type  of  all.  After  the  allegations  of  the  corporate  exist- 
ence and  capacity  of  the  corporation,  the  number  of  outstand- 
ing shares  and  the  number  of  those  shares  owned  by  defendant 
Murray,  it  is  alleged  that  the  corporation  became  indebted  to 
Alfred  D.  Bowen  ''for  cash  loaned  and  advanced  for  its  use 
and  benefit  in  the  sum  of  $20,000";  that  the  corporation  then 
made  its  promissory  note  as  evidence  of  the  indebtedness  and 
promised  to  repay  Alfred  D.  Bowen  the  sum  of  twenty  thou- 
sand dollars  on  demand;  "that  Alfred  D.  Bowen  thereafter 
and  before  the  maturity  of  said  note,  for  value  received,  in- 
dorsed the  same  to  this  plaintiff  and  duly  assigned  to  this 
plaintiff  the  aforesaid  indebtedness  of  said  corporation.  The 
other  causes  of  action  charge  in  similar  language  upon  like 
indebtedness,  also  evidenced  by  promissory  notes.  Upon  the 
trial  the  existence  and  validity  of  the  indebtedness  from  the 
corporation  to  Bowen  stood  unchallenged.  Defendant  Mur- 
ray, however,  attacked  the  validity  of  the  promissory  notes. 
The  trial  court  found  in  favor  of  the  plaintiff  on  all  the  issues, 
saving  that  it  found  that  the  promissory  notes  were  not  duly 
or  at  all  authorized  by  the  corporation  or  the  board  of  di- 
rectors thereof.  But  still  further  the  court  found  that  the 
corporation  was  indebted  to  Bowen  for  moneys  loaned  to  it 
in  the  amount  sued  for,  and  that  Bowen  duly  assigned  to  the 
plaintiff  this  indebtedness.  It  found  defendant  Murray 
liable  as  a  stockholder  and  gave  judgment  accordingly. 

Appellant's  attack  is  directed  against  the  finding  of  the 
assignment  by  Bowen  of  the  debt  due  the  latter  from  the 
corporation.  If  this  finding  is  supported  there  is  an  end  to 
the  controversy.  Preliminary  to  the  consideration  of  the 
question  it  should  be  noted  that  the  invalidity  of  the  corpora- 
tion's notes  arose  from  the  fact  that  Bowen,  creditor  of  the 
corporation  and  payee  of  the  notes,  was  also  a  director,  that 
as  a  director  he  voted  for  the  issuance  of  the  notes,  and  that 
without  his  vote  the  issuance  would  not  have  been  ordered. 
A  second  fact  is  that  the  amounts  mentioned  in  the  notes 
were  not,  at  the  times  when  they  were  drawn,  the  full  amounts 
of  the  indebtedness  due  from  the  corporation  to  Bowen,  or 
phrasing  it  differently  they  were  in  the  nature  of  orders  for 
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a  part  of  the  indebtedness  or  fund  due  to  the  creditor  at 
the  time  they  were  drawn. 

The  evidence,  and  all  of  the  evidence,  touching  the  equi- 
table assignment  by  Bowen  to  plaintiff  is  that  the  notes  were 
intended  to  cover  the  advancements  made  by  Bowen  to  the 
corporation,  that  Bowen  was  indebted  to  plaintiff  in  the 
amounts  evidenced  by  the  promissory  notes,  and  that  he  in- 
dorsed them  to  plaintiff  and  delivered  them  to  plaintiff  ''for 
payment  of  advancea"  Appellant's  contention  is  that  ''a 
bill  of  exchange  or  draft  payable  generally,  and  not  out  of 
any  particular  fund  or  debt,  will  not,  before  acceptance,  oper- 
ate as  an  assignment  to  the  holder  of  the  bill  or  draft  of  a 
debt  due  from  the  drawee  to  the  drawer.*'  {Lewis  v.  Trad- 
ers' Bank,  30  Minn.  134,  [14  N.  W.  387] ;  4  Cyc.  pp.  47,  49.) 
"That  an  order  drawn  on  a  fund  for  a  part  only  does  not 
amount  to  an  assignment."  {Moore  v.  Oravelot,  3  111.  App. 
442.)  That  "a  bill  iteelf,  before  acceptance,  has  no  tendency 
to  prove  the  assignment,  but  the  contrary.*'  {C ashman  v. 
Harrison,  90  Cal.  297,  [27  Pac.  282].)  In  argument  it  is 
said  that  a  general  indorsement,  such  as  these  promissory 
notes  bore,  affords  no  evidence  of  an  assignment  of  any  fund 
or  indebtedness,  and  that  the  oral  testimony  failed  utterly  to 
show  any  such  assignment.  Finally  appellant  argues,  plac- 
ing much  reliance  on  Cashman  v.  Harrison,  90  Cal.  297,  [27 
Pac.  282],  that  a  deliberate  and  established  effort  to  assign 
would  have  been  inefiScacious  without  the  acceptance  of  the 
debtor,  which  acceptance  in  this  case  admittedly  was  not  es- 
tablished. But  while  Cashman  v.  Harrison  does  support  this 
view,  its  declarations  are  at  variance  with  the  earlier  decisions 
of  this  court  Wheatley  v.  Strobe,  12  Cal.  92,  [73  Am.  Dee. 
522] ;  Pierce  v.  Robinson,  13  Cal.  116 ;  Pope  v.  Huth,  14  Cal. 
403.)  In  Lawrence  Natl  Bank  v.  Kowalsky,  105  Cal.  42,  [38 
Pac.  518],  there  was  under  consideration  an  inland  bill  of 
exchange  or  draft  which  had  not  been  accepted.  This  court 
said:  ''An  equitable  assignment  of  a  specific  demand  or  par- 
ticular  indebtedness  may  be  effected  by  means  of  an  instru- 
ment having  the  form  of  an  order  or  bill  of  exchange  drawn 
by  the  creditor  upon  the  debtor  for  its  full  amount,  when 
such  ia  the  intention  of  the  drawer  and  payee,  and  it  is  not 
essential  that  the  intention  to  make  such  assignment  should 
appear  on  the  face  of  the  order  or  bill  of  exchange  {Bank 
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of  Commerce  v.  Bogy,  44  Mo.  13,  [100  Am.  Dec.  247] ;  1 
Daniel  on  Negotiable  Instruments,  (4th  ed.),  sec.  20;  Wheat- 
ley  V.  Strobe,  12  CaL  92,  [73  Am.  Dec.  522]),  and  it  was  not 
the  intention  of  this  court  to  overrule  the  latter  case  by  any- 
thing said  in  the  course  of  the  opinion  in  Cashman  v.  Har- 
rison,  90  Cal.  297,  [27  Pac.  283]."  Touching  the  evidence 
establishing  such  an  equitable  assignment  it  is  said  in  Mc- 
Intyre  v.  Hauser,  131  Cal.  11,  [63  Pac.  69] :  **In  order  to  con- 
stitute an  equitable  assignment  of  a  debt,  no  express  words 
to  that  effect  are  necessary.  If  from  the  entire  transaction 
it  clearly  appears  that  the  intention  of  the  parties  was  to  pass 
title  to  the  chose  in  action,  then  an  assignment  will  be  held 
to  have  taken  place.'*  We  have  before  us,  then,  a  case  where 
the  bona  fide  creditor  of  a  corporation  takes  from  it  promis- 
sory notes  evidencing  its  debt  to  him,  with  a  belief  in  the 
validity  of  the  notes,  and  passes  them  on  in  due  course  of 
business  to  his  creditor,  the  notes  being  given  to  and  received 
by  the  indorsee  in  payment  of  the  indorser's  indebtedness  to 
the  indorsee.  The  assignments  of  the  notes,  so  far  as  Bowen 
and  the  plaintiff  were  concerned,  carried  with  them  the 
original  indebtedness.  (Redington  v.  Cornwell,  90  Cal.  63. 
[27  Pac.  40] ;  Knowles  v.  Sandercock,  107  Cal.  640,  [40  Pac 
1047] ;  7  Cyc.  816.)  The  intent  of  the  parties— of  Bowet 
on  the  one  hand  to  assign  and  of  the  plaintiff  on  the  other 
to  accept  the  assignment  of  the  corporation  indebtedness — 
thus  clearly  evidenced  by  the  transaction  between  them,  is 
not  affected  by  the  fortuitous  circumstance  that  the  notes 
themselves  were  invalid  as  corporation  obligations.  They 
still  had  validity,  not  as  negotiable  instruments,  but  as  evi- 
dencing the  contract  between  Bowen  and  the  plaintiff,  and 
this  contract  amounted  to  a  valid  equitable  assignment.  First, 
since  no  precise  form  of  words  or  writing  is  necessary  to  the 
establishment  of  an  equitable  assignment,  it  mattered  not 
whether  the  notes  were  or  were  not  the  valid  obligations  of 
the  corporation.  They  still  afforded  evidence  of  what,  as  be- 
tween themselves,  the  plaintiff  and  the  witness  Bowen  pro- 
posed to  do  and  did  with  the  indebtedness  owed  to  the  latter 
by  the  corporation.  Second,  as  we  have  seen,  the  acknowl- 
edgment and  acceptance  by  the  corporation  of  the  assignment 
of  the  debt  of  Bowen  to  plaintiff  was  not  essential  to  the 
validity  of  the  assignment,  and,  third,  while  authority  is 
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divided  upon  the  question  of  the  equitable  assignability  of  a 
portion  of  a  debt  or  fund  before  acceptance,  the  sounder 
Tiew  we  take  it  is  that  expressed  in  1  Daniel  on  Negotiable 
Instruments,  sec.  23,  and  upon  this  point  we  cannot  do  bet- 
ter than  to  quote  the  learned  author  at  length : 

''This  doctrine  is  clearly  correct  in  so  far  as  it  applies 
to  legal  assignments.  The  holder  of  the  bill  or  order  cannot 
sue  the  drawee-at-law  in  his  own  name,  as  he  would  thus 
divide  the  cause  of  action,  and  leave  a  balance  due  the  cred- 
itor. He  cannot  sue  in  the  creditor's  name,  except  by  his 
consent,  as,  at  best,  he  is  only  entitled  to  a  part  of  the  debt 
due  him.  But  it  has  been  held  in  numerous  cases,  and  we 
think  should  now  be  regarded  as  law,  that  a  non-negotiable 
order  for  part  of  a  fund  operates  as  an  equitable  assignment 
pro  ianto.  Clearly  this  is  the  case  when  it  has  been  accepted 
or  assented  to  by  the  drawee.  And  when  it  has  not  been 
accepted,  our  own  view  is  this:  that  a  non-negotiable  order 
for  part  of  a  fund  does  operate  as  an  equitable  assignment 
pro  ianto  as  between  the  drawer  and  payee,  because  obviously 
80  intended.  But  as  between  drawer  and  payee  on  the  one 
side,  and  the  drawee  on  the  other,  it  creates  no  obligation  on 
the  latter  to  pay  it,  as  he  has  a  right  to  insist  on  an  integral 
discharge  of  his  debt.  And  if  the  creditor  give  a  subsequent 
order  for  the  whole  amount,  he  may  pay  it  with  impunity, 
as  he  thus  discharges  his  debt  in  its  entirety  at  once.  But  if 
the  payee  or  indorsee  goes  into  equity,  or  the  parties  are 
brought  therein  by  any  proceeding,  so  that  all  of  them  are 
before  the  court,  the  holder  of  the  order  may  enforce  it  as 
an  equitable  assignment  as  against  all  subsequent  claimants, 
whether  by  assignment  from  the  drawer,  or  by  legal  process 
served  upon  the  drawee. 

''Mr.  Justice  Story  has  stated  the  principle,  as  we  conceive 
it,  more  correctly  in  his  treatise  on  Equity  Jurisprudence, 
than  in  the  cases  hitherto  cited;  and  he  there  declares  that, 
while  a  draft  for  part  of  a  fund  operates  no  assignment  at 
law,  the  same  principle  applies  in  equity  to  a  draft  for  part 
of  a  fund  that  applies  to  a  draft  for  the  whole,  and  that  'in 
each  case  a  trust  would  be  created  in  favor  of  the  equitable 
asaigpijee  of  the  fund,  and  would  constitute  an  equitable  lien 
upon  it.*  We  can  perceive  no  sufficient  reason  for  excluding 
a  bill  for  a  part  of  a  fund,  whether  it  be  negotiable  or  not, 
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from  operating  as  an  equitable  assignment  within  the  limita- 
tionfl  of  the  text.  It  would  only  carry  out  to  its  legitimate 
sequence  the  theory  of  the  bill." 

For  these  reasons  the  judgment  and  order  appealed  from 
are  affirmed. 

Melvin,  J.,  and  Lorigan,  J.,  concurred. 

Hearing  in  Bank  denied. 


[Sac.  No.  1969.    Department  One. — January  2,  1913.] 

CHARLES  OIiAINE,  Appellant,  v.  CHARLES  McGRAW  et 

al.,  Respondents. 

Hikes — Quartz  Location  Overlapping  Prior  Valid  Placer  Claim — 
Findings — Evidence — ^Want  of  Discovery — Failure  to  do  As- 
sessment Work. — In  an  action  to  recover  the  possession  of  land 
included  within  a  quartz  mining  location,  the  evidence  is  held  suf* 
ficient  to  support  the  findings  that  the  plaintiff's  quartz  location 
overlapped  a  portion  of  a  certain  placer  mine  which,  for  npward 
of  ten  years,  had  been  owned  and  eontinuouslj  worked  bj  one  of 
the  defendants  and  his  predecessors  in' interest;  that  at  the  time 
said  quartz  claim  was  located  by  the  plaintiff,  there  was  no  discov- 
ery made  by  plaintiff  of  gold-bearing  rock  or  mineral  in  place,  and 
that  the  plaintiff  had  failed  to  do  the  annual  assessment-work  on 
his  claim. 

Id. — Pleading — Answer  Denying  Plaintiff's  Ownership — ^Evidence 
of  Prior  Placer  Claim. — In  such  action,  the  defendants,  under  an 
answer  denying  the  plaintiff's  ownership  as  well  as  all  the  other  al- 
legations of  the  complaint,  may  offer  evidence  of  their  ownership 
and  occupancy  under  the  prior  placer  location,  without  specifically 
pleading  such  defense. 

Id. — Establishment  of  Highway  Over  Placer  Claim. — The  action  of 
the  board  of  supervisors  in  declaring  a  portion  of  such  placer  min- 
ing claim  to  be  a  public  highway  could  not  affect  the  claim  further 
than  to  establish  an  easement  over  it  to  the  extent  stated,  for  public 
use  as  a  highway.  In  such  action,  evidence  of  the  establishment 
of  the  highway  is  immaterial. 

New  Trial — Newly  Discovered  Evidence — Necessary  Showing. — A 
new  trial  cannot  be  granted  on  the  ground  of  newly  discovered  evi- 
dence, in  the  absence  of  a  showing  that  the  jlroposed  evidence  was 
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not  known  to  the  moving  party  at  the  time  of  the  trial,  or,  if  not 
then  known,  conld  not  with  reasonable  diligence  haye  been  diseoy- 
ered  and  produced  at  the  triaL 

APPEAL  from  an  order  of  the  Superior  Court  of  Siskiyou 
County  refusing  a  new  trial.    James  F.  Lodge,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  K.  Collier,  and  James  D.  Fairchild,  for  Appellant. 

« 

Taylor  &  Tebbe,  for  Respondents. 

ANGELLOTTI,  J.— This  is  an  action  for  damages  and  for 
an  injunction.  Plaintiff  alleged  that  ever  since  June  15, 
1909,  he  has  been  entitled  to  the  exclusive  possession  of  cer- 
tain described  territory  known  as  the  Eastern  Star  Quartz 
Mining  Claim,  the  same  constituting  a  quartz  mining  location 
chiefly  valuable  for  the  gold-bearing  rock  and  earth  contained 
therein,  and  that  defendants  on  or  about  October  3,  1910, 
wrongfully  entered  thereon,  took  and  appropriated  to  their 
own  use  large  quantities  of  such  rock  and  earth,  and  are  con- 
tinuing so  to  do,  to  his  damage  in  the  sum  of  one  hundred 
dollars;  that  defendants  threaten  to  continue  to  so  do,  and 
that  the  consequent  injury  to  plaintiff  will  be  irreparable. 
Defendants  by  their  answer  denied  the  allegations  of  the  com- 
plaint, and  further  alleged  that  defendant  Charles  McGraw, 
Jr.,  is  and  ever  since  October  3,  1910,  has  been,  the  owner,  in 
the  possession  of  and  entitled  to  the  exclusive  possession  of 
that  certain  quartz  mining  claim  known  as  Leroy  Fraction, 
which  includes  a  portion  of  the  land  claimed  by  plaintiff  to 
be  within  the  limits  of  his  alleged  Eastern  Star  location. 

The  case  was  tried  by  the  court  without  a  jury,  and  the 
findings  were  in  favor  of  defendants.  Judgment  was  given 
that  plaintiff  take  nothing  by  his  action.  This  is  an  appeal 
only  from  an  order  denying  plaintiff's  motion  for  a  new  trial. 
We  are,  therefore,  here  concerned  with  such  points  only  as 
are  available  on  motion  for  a  new  trial. 

Plaintiff's  attempted  location  of  a  quartz  mining  claim  was 
made  June  15,  1909.  The  land  described  in  the  notice  was  a 
piece  of  land  triangular  in  shape,  running  northwest  and 
southeasty  six  hundred  feet  wide  on  the  northwest  and  run- 
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ning  to  a  point  at  the  southeast  end.  The  plaintiff  claimed 
that  prior  to  making  his  location  he  made  a  sufficient  discov- 
ery of  gold-bearing  quartz  in  place  in  the  northwesterly  por- 
tion of  this  triangular  piece. 

The  trial  court  found  that  plaintiff's  claim  overlapped  a 
portion  of  a  certain  placer  mine  which  had  been,  since  the 
year  1888,  owned  and  continuously  worked  by  Charles  Mc- 
Graw,  and  his  predecessor  in  interest,  and  that  the  contact 
between  the  said  claims  comprised  a  piece  of  land  on  the  west 
border  of  said  placer  mine  about  one  thousand  five  hundred 
feet  in  length  and  about  sixty-siz  feet  in  width.  It  is  stated 
generally  in  appellant's  brief  that  this  finding  is  not  sup- 
ported by  the  evidence,  but  it  is  not  pointed  out  wherein  it 
lacks  such  support.  An  examination  of  the  record  discloses 
that  there  was  ample  evidence  to  sustain  a  conclusion  that 
plaintiff's  alleged  claim  overlapped  to  the  extent  stated  a  por- 
tion of  the  Ashantee  Placer  Mining  Claim,  located  by  James 
McQraw  on  May  16,  1888,  and  transferred  by  said  James 
McGraw  to  Charles  McGraw  on  February  6,  1903,  and  that 
said  claim  had  been  continuously  worked  by  Charles  McGraw 
and  his  predecessors  ever  since  the  year  1888. 

It  was  found  that  at  the  time  said  quartz  claim  was  located 
by  plaintiff,  there  was  no  discovery  made  by  plaintiff  of  gold- 
bearing  rock  or  mineral  in  place.  This  finding  is  earnestly 
attacked  as  being  without  sufficient  support  in  the  evidence. 
We  have  carefully  read  so  much  of  the  record  as  bears  upon 
this  point,  and  while  it  may  be  that  a  contrary  finding  would 
have  been  amply  supported,  we  are  satisfied  that  it  cannot 
be  held  that  there  is  not  sufficient  support  in  the  evidence  for 
the  conclusion  reached  by  the  trial  court.  It  must  be  borne 
in  mind  that  the  alleged  discovery  was  purely  a  surface  dis- 
covery, plaintiff  not  opening  up  the  ground  at  all,  but  basing 
his  conclusions  almost  entirely  upon  the  appearance  of  the 
surface.  The  testimony  of  witnesses  for  defendants,  who 
subsequently  examined  the  claim,  was  squarely  opposed  to 
that  of  plaintiff  and  his  witnesses  as  to  "croppings,  iron, 
quartz  or  anything  that  would  indicate  mineral."  The  situ- 
ation was  such  that  we  cannot  say  that  the  court  was  not  war- 
ranted in  failing  to  give  any  particular  weight  to  plaintiff's 
testimony  that  he  ''found  gold  in  rock"  that  he  took  from  the 
surface  at  his  alleged  point  of  discovery.    As  to  this  finding 
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we  have  at  best  simply  the  usual  situation  of  conflicting  evi- 
dence, upon  which  a  finding  either  way  would  be  held  by  an 
appellate  court  to  be  sufiSciently  sustained  by  evidence. 

The  fourth  and  fifth  findings,  which  are  also  attacked  as 
being  without  support  in  the  evidence,  are,  so  far  as  material, 
substantially  as  follows :  Plaintiff  never  performed  any  work 
upon  his  claim  except  as  hereinafter  stated.  During  1909 
and  1910  he  authorized  one  Butler  to  work  thereon,  on  his 
(Butler's)  own  account,  with  the  understanding  that  he 
(plaintiff)  could  claim  Butler's  work  as  his  assessment  work 
on  said  Eastern  Star  daim.  Butler  associated  Charles  Mc- 
Graw, Jr.,  with  him  in  the  work,  and  they  made  a  great  num- 
ber of  small  excavations  upon  the  land  described  in  plaintiff's 
complaint,  most  of  which  were  made  upon  the  McGraw  placer 
claim.  All  the  work  done  upon  such  placer  claim  by  Butler 
and  McGraw,  Jr.,  was  done  under  an  agreement  with  Mc- 
Graw, Sr.,  by  which  the  latter  was  to  receive  twenty  per  cent 
royalty  upon  all  gold  or  precious  minerals  extracted  there- 
from. They  discovered  ''upon  said  placer  mine  stringers  of 
quartz  and  extracted  therefrom  the  sum  of  $2,600,  twenty 
per  cent  of  which  was  paid  to  defendant,  Charles  McGraw." 
This  work  and  labor  was  performed  at  a  point  about  six  hun- 
dred feet  from  said  ** alleged  discovery."  As  to  these  find- 
ings, the  evidence  was  clearly  sufficient  to  support  the 
conclusion  that  the  work  and  labor  of  Butler  and  McGraw, 
Jr.,  was  done  more  than  three  hundred  feet  from  plaintiff's 
''alleged  discovery."  The  testimony  was  such  that  we  cannot 
hold  that  it  does  not  sufficiently  support  the  conclusion  that 
most  of  their  work  was  on  the  land  covered  by  McGraw 's 
placer  claim  and  that  the  discovery  made  by  them  was  made 
on  such  land.  In  no  other  material  respect  does  plaintiff 
claim  these  findings  to  be  unsupported  by  the  evidence. 

The  sixth  finding  is  to  the  effect  that  on  or  about  October 
10,  1910,  with  the  consent  of  McGraw,  Sr.,  McGraw,  Jr.,  lo- 
cated a  quartz  mine,  known  as  the  Leroy  Fraction,  based  on 
the  discovery  referred  to  in  the  fourth  and  fifth  findings,  and 
that  such  Leroy  Fraction  was  properly  marked  on  the  ground, 
etc.  We  are  unable  to  see  wherein  this  finding  is  without  suf- 
ficient support  in  the  evidence  given  by  Charles  McGraw,  Jr., 
and  in  the  recorded  copy  of  the  notice  of  location. 
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There  was  no  error  in  permitting  defendants  to  show  the 
facts  as  to  the  ownership  and  occupancy  by  McGraw  of  the 
Ashantee  placer  mine,  although  they  had  not  specifically  set 
up  the  same  as  a  defense  in  their  answer.  They  had  denied 
plaintiff's  allegation  of  ownership,  as  well  as  all  the  other  al- 
legations of  his  complaint,  and  evidence  of  McGraw 's  owner- 
ship and  occupancy  of  the  land  embraced  in  the  Ashantee 
placer  claim  was  clearly  relevant  and  material  evidence  in 
support  of  such  denials. 

We  are  unable  to  perceive  the  materiality  of  certain  pro- 
posed evidence  to  the  effect  that  on  January  5,  1909,  the 
board  of  supervisors  of  Siskiyou  County  declared  twelve  feet 
of  the  bed  of  Ash  Creek,  included  in  McGraw 's  placer  min- 
ing claim,  to  be  a  public  highway.  Such  action  by  the  board 
of  supervisors  could  not  aflfect  the  claim  further  than  to  estab- 
lish an  easement  over  the  same  to  the  extent  stated,  for 
public  use  as  a  highway.  The  trial  court  did  not  err  in  ex- 
cluding the  preferred  evidence. 

Various  affidavits  were  presented  on  the  motion  for  a  new 
trial,  in  support  of  the  claim  that  the  motion  should  be 
granted  on  the  ground  of  newly  discovered  evidence.  There 
is  absolutely  no  pretense  of  a  showing  that  any  of  the  pro- 
posed evidence  set  forth  in  the  affidavits  was  not^nown  to 
plaintiff  at  the  time  of  the  trial  except  the  proposed  evidence 
of  Mr.  H.  N.  Bean  as  to  a  conversation  with  one  of  defend- 
ants' witnesses  after  the  trial,  or,  if  not  then  known,  could 
not  with  reasonable  diligence  have  been  discovered  and  pro- 
duced at  the  trial.  It  is,  of  course,  well  settled  that  such  a 
showing  is  essential  to  warrant  the  granting  of  a  new  trial 
on  the  ground  of  newly  discovered  evidence.  The  provision 
of  the  Code  of  Civil  Procedure  on  the  subject  is  that  a  new 
trial  may  be  granted  on  account  of  "newly  discovered  evi- 
dence, material  for  the  party  making  the  application,  which 
he  could  not,  with  reasonable  diligence,  have  discovered  and 
produced  at  the  trial."  (Code  Civ.  Proc,  sec.  657,  subd.  4.) 
It  cannot  reasonably  be  claimed  that  the  proposed  evidence 
of  Mr.  Bean  was  of  such  a  nature  as  to  require  the  trial  court 
to  grant  a  new  trial  on  this  ground. 

The  order  denying  a  new  trial  is  affirmed. 

Shaw,  J.,  and  Sloss,  J.,  concurred. 
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[Sac.  No.  1965.    Department  One. — January  S,  1913.] 

EMANUEL  GJURICH,  Appellant,  v.  FANNY  FIEG, 

Respondent. 

Emplotxb  and  Emplotsb— Prbsumptions — Pbomisx  to  Pat  tob  Seb- 
▼iGSS — EyiDSNCB  TO  Bebut — Sebvices  Intended  as  Gbatuitous. — 
Ordinarily  the  law  will  imply  a  promise  to  pay  for  services  rendered 
and  accepted.  This  rule  is  founded  on  a  mere  presumption  of  law, 
and  may  be  rebutted  by  proof  of  a  special  agreement  to  pay  there- 
for a  particular  amount  or  in  a  particular  manner,  or  by  proof  that 
the  serrieea  were  intended  to  be  gratuitous,  or  even  by  particular 
eircttmstances  from  which  the  law  would  raise  the  counter  presump- 
tion that  the  services  were  not  intended  to  be  a  charge  against  the 
party  who  was  benefited  thereby. 

Id. — Pabtixs  Livino  'as  Husband  and  Wife — Infebencb  of  Gratui- 
tous Betubn  of  Sebvices. — In  the  absence  of  an  express  agreement 
for  compensation,  the  fact  that  a  man  and  a  woman,  although  not 
married  to  each  other,  had  gone  to  certain  premises  belonging  to 
her  to  live  together  and  for  ten  years  had  lived  together  as  husband 
and  wife,  mutually  carrying  on  the  business  of  a  roadhouse  and 
saloon,  is  sniBcient  to  support  the  inference  that  no  compensation 
in  money  was  contemplated  for  any  services  rendered  by  him  in  and 
about  the  conduct  of  the  business. 

lb.— Oboss-xzaiiination — Evidence  of  Cohabitation. — In  an  action  by 
him  to  recover  for  such  services,  after  he  had  testified  on  his  direct 
examination  that  he  had  worked  for  the  defendant  under  circum- 
stances from  which  an  obligation  to  pay  for  his  services  would  be 
impUed,  it  was  proper  cross-examination  to  permit  the  defendant  to 
inquire  concerning  his  ephabitation  with  her. 

Id. — ^Evidence  Offered  by  Appellant. — An  appellant  cannot  complain 
of  the  admission  of  evidence  which  was  offered  by  himself. 

Id. — ^Remabk  of  Coubt — ^Effect  of  Evidence. — A  remark  made  by  the 
eonrt,  as  to  his  recollection  of  the  effect  of  certain  findings  in  an- 
other action  that  were  subsequently  offered  in  evidence,  is  without 
prejudice,  if  the  findings  themselves  showed  that  the  court's  recol- 
lection was  accurate. 

Id. — iNSTBUcnoNs — BCattebs  Refebred  to  fob  Illustbation. — It  was 
not  error  for  the  court,  in  its  instructions  to  the  jury,  by  way  of 
illustration  of  some  of  the  circumstances  which  would  justify  an 
inference  that  services  had  been  rendered  gratuitously,  to  refer  to 
the  case  of  a  son  working  for  a  fatherj  or  a  woman  for  a  supposed 
kisband. 
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Id. — ^Pleading — ^Dsnial  of  Indebtedness  and  Emploucsnt. — ^In  saeh 
action,  the  mere  denial  of  indebtedness  and  employment  raised  an 
issue,  on  which,  in  the  absence  of  an  express  agreement,  the  rela- 
tions of  the  parties  became  material,  and  justified  instmctions  re- 
ferring to  their  oohabitationi  although  sneh  fact  had  not  been 
pleaded. 

Id. — Payment — Sexual  Inteboourse. — ^Where  the  jnry  were  properlj 
instructed  as  to  the  effect  of  the  relations  of  the  parties  as  tending 
to  show  that  the  plaintiff's  services  were  intended  to  be  gratuitous, 
it  was  not  error  for  the  court  to  refuse  an  instruction,  requested  by 
the  plaintiff,  that  sexual  intercourse  would  not  constitute  payment 
of  plaintiff's  claim. 

iAPPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    C.  W.  Norton,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  H.  Carpenter,  for  Appellant. 

Webster,  Webster  &  Blewett,  for  Respondent. 

SLOSS,  J. — The  action  was  brought  to  recover  a  balance  of 
five  thousand  dollars,  claimed  to  be  due  to  plaintiff  from  de- 
fendant ''upon  an  open  book  account  and  an  open,  mutual 
and  current  account,'*  for  work  and  services  rendered  by 
plaintiff  at  defendant's  request,  ''for  which  said  services  the 
defendant  promised  and  agreed  to  pay  plaintiff  the  said  bal- 
ance of  said  account  and  the  amount  so  alleged  to  be  due 
thereon."  The  answer  denied  the  indebtedness.  A  trial  be- 
fore a  jury  resulted  in  a  verdict  in  favor  of  the  defendant. 
The  plaintiff  appeals  from  the  judgment,  bringing  up  the  evi- 
dence under  the  method  provided  in  section  953a  of  the  Code 
of  Civil  Procedure. 

1.  There  is  no  merit  in  the  contention  that  the  verdict  is 
not  sustained  by  the  evidence.  There  was  testimony  tending 
to  show  that  in  1897  the  defendant,  pursuant  to  plaintiff's 
advice,  purchased  a  small  tract  of  land  a  few  miles  from 
Stockton,  and  established  a  roadhouse  and  saloon  there. 
Thereupon  she  and  the  plaintiff  took  up  their  residence  upon 
the  premises  and  lived  there  for  some  ten  years.  During  this 
time  the  plaintiff  was  engaged  in  working  on  the  plaee,  de- 
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▼oting  his  time  to  the  care  of  the  grounds,  planting  of  trees 
and  yines,  construction  of  arbors,  building  additions  to  the 
house,  and  other  things.  The  defendant  tended  bar,  and 
took  care  of  the  saloon.  From  the  outset  of  their  residence 
on  the  premises,  and  for  a  number  of  years  thereafter,  the 
parties  occupied  the  same  bedroom,  living  together  as  hus- 
band and  wife.  An  offer  of  marriage  had  been  made  by 
plaintiff  to  defendant,  and  accepted  by  her.  No  marriage 
was  ever  solemnized,  however.  These  relations  commenced 
and  continued  without  any  specific  agreement  for  the  pay- 
ment of  wages  by  defendant  to  plaintiff.  Gjurich  was  given 
money  from  time  to  time  for  the  purpose  of  purchasing  arti- 
cles and  supplies  required  on  the  place,  and  out  of  this  money 
he  retained  what  he  desired  for  his  own  use. 

The  foregoing  statement  is  based,  in  large  part,  upon  the 
testimony  of  the  defendant.  In  many  particulars,  the  evi- 
dence offered  by  plaintiff  was  in  conflict  with  that  of  the  de- 
fendant. But  where  the  verdict  is  attacked  for  insufficiency 
of  evidence,  our  power  begins  and  ends  with  the  inquiry 
whether  t)iere  is  substantial  evidence,  contradicted  or  uncon- 
tradicted, which,  in  and  of  itself,  would  support  the  conclu- 
sion reached  by  the  jury.  If,  on  any  material  point,  the 
testimony  is  in  conflict,  it  must  be  assumed  that  the  jury  re- 
solved the  conflict  in  favor  of  the  prevailing  party.  For  this 
reason  we  attach  no  importance  to  an  alleged  written  agree- 
ment by  the  defendant  to  pay  plaintiff  three  dollars  per  day. 
The  defendant  denied  the  execution  of  the  writing,  and  her 
denial  was  enough  to  authorize  the  jury  to  find,  as  it  im- 
pliedly did,  that  the  agreement  relied  upon  had  never  been 
made.  The  same  observation  may  be  applied  to  the  claim  of 
an  antecedent  oral  agreement  to  pay  wages. 

The  facts,  as  hereinabove  stated,  clearly  justified  the  ver- 
dict Ordinarily,  no  doubt,  the  law  will  imply  a  promise  to 
pay  for  services  rendered  and  accepted.  But  this  rule  is 
founded  ''upon  a  mere  presumption  of  law,  and  is  liable  to 
be  rebutted  by  proof  of  a  special  agreement  to  pay  therefor  a 
particular  amount  or  in  a  particular  manner,  or  by  proof  that 
the  services  were  intended  to  be  gratuitous,  or  even  by  partic- 
ular circumstances  from  which  the  law  would  raise  the  coun- 
ter presumption  that  the  services  were  not  intended  to  be  a 
charge    against    the    party   who    was    benefited    thereby." 
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{Moulin  V.  Colunibet,  22  Cal.  508.)  Thus,  where  there  is  a 
blood  relationship  between  the  parties,  it  may  well  be  in- 
ferred, in  the  absence  of  a  direct  understanding  to  the  con- 
trary, that  pecuniary  compensation  was  not  expected  by  the 
one  performing  the  services.  {Page  v.  Page,  73  N.  H.  305, 
[6  Ann.  Cas.  510,  61  Atl.  356] ;  Murdoch  v.  Murdoch,  7  Cal. 
513 ;  Frtermuth  v.  Friermuth,  46  Cal.  42 ;  Crane  ▼.  Derrick, 
157  Cal.  667,  [109  Pac.  31].)  ''The  question  is  one  that 
must  be  determined  on  the  circumstances  of  the  particular 
case,  the  question  in  each  case  being  whether  it  can  reason- 
ably be  inferred  that  pecuniary  compensation  was  in  the 
view  of  the  parties  at  the  time  the  services  were  rendered." 
{Crane  v.  Derrick,  157  Cal.  667,   [109  Pac.  31].) 

These  principles  were  embodied  in  the  instructions  to  the 
jury.  The  general  verdict  in  favor  of  the  defendant  carried 
with  it  implied  findings  that  there  had  been  no  express 
agreement,  oral  or  written,  for  compensation,  and  that,  in 
view  of  the  circumstances  under  which  the  parties  had  gone 
to  the  land,  and  lived  and  labored  together  there,  the  plain- 
tiff had  rendered  services  without  any  expectation  of 
pecuniary  payment  therefor.  These  were  legitimate  conclu- 
sions from  the  evidence.  The  testimony  of  the  defendant 
was  direct  to  the  point  that  there  had  been  no  express  agree- 
ment for  compensation.  And,  if  that  were  so,  the  fact  that 
the  parties  had  gone  to  the  premises  to  live  together  and  had 
lived  together  as  husband  and  wife,  afforded  a  sufiScient  basis 
for  the  inference  that  compensation  in  money  for  any  ser- 
vices rendered  was  not  contemplated.  The  relation  existing, 
although  meretricious,  may  be  considered  as  illustrating  the 
purpose  and  expectation  with  which  work  was  done  by  each. 

2.  The  court  did  not  err  in  permitting  the  defendant,  on 
cross-examination  of  the  plaintiff,  to  inquire  concerning  his 
cohabitation  with  the  defendant.  The  plaintiff,  on  direct  ex- 
amination, had  testified  that  he  had  worked  for  defendant 
under  circumstances  from  which  an  obligation  to  pay  for  his 
services  would  be  implied.  The  relations  between  the  parties 
had  a  tendency  to  rebut  this  implication,  and  formed,  there- 
for, a  proper  subject  for  cross-examination.  The  questions, 
then,  did  not  relate  to  collateral  matters,  and  the  defendant 
was  not,  as  is  claimed,  bound  by  plaintiff's  answers,  and  thus 
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precluded  from  asking  further  questions  for  the  purpose  of 
impeachment. 

The  same  reasoning  on  which  the  cross-examination  of 
plaintiff  is  held  to  be  proper  justifies  the  rulings  of  the  court 
permitting  the  defendant  to  testify  concerning  her  relations 
with  plaintiff. 

3.  In  1907  the  defendant  conveyed  the  premises  to  plain- 
tiff. Thereafter  she  brought  an  action  to  set  aside  the  con- 
veyance, alleging  that  she  had  been  induced  to  execute  it  by 
means  of  fraud  practiced  by  the  plaintiff.  The  value  of  the 
property  was  estimated  to  be  two  thousand  dollars.  The 
plaintiff,  in  order  to  account  for  his  failure  to  credit  the 
defendant  with  this  transfer  as  a  payment  of  two  thousand 
dollars  on  his  claim,  offered  in  evidence  the  judgment,  ren- 
dered in  the  action  brought  by  defendant  against  him,  and 
setting  aside  the  said  conveyance.  The  judgment  was  not 
then  final,  although  it  has  since  been  affirmed  in  this  court. 
{Fieg  v.  Ojunch,  163  Cal.  740,  [127  Pac.  49].)  It  is  now 
argued  that  the  judgment  was  not  admissible,  because  the 
cause  in  which  it  was  rendered  was  still  pending  on  appeal. 
But  of  course  the  appellant,  having  offered  the  evidence  him- 
self, cannot  complain  of  its  admission. 

It  is  also  claimed  that  the  court  erred  in  admitting  the 
findings  upon  which  the  judgment  in  Fieg  v.  Ojurich  was 
based.  But  this  evidence,  too,  was  offered  by  the  plaintiff. 
He  first  offered  the  judgment  alone.  The  defendant  insisted 
that  the  entire  judgment-roll  should  go  in.  The  court  ex- 
pressed the  view  that  all  should  be  offered.  Thereupon  the 
plaintiff,  acting,  as  his  counsel  said  ''imder  the  advice  of  the 
Cdurt,"  offered  the  findings  and  the  decree.  If  the  findings 
were  not  admissible,  the  plaintiff  waived  his  right  to  object 
by  offering  them  himself.  He  might  have  preserved  his  point 
by  insisting  upon  his  offer  of  the  judgment  alone,  and  taking 
an  exception  to  a  ruling  excluding  it.  But,  instead  of  so 
doing,  he  offered  the  findings  himself. 

In  the  course  of  a  prior  colloquy,  in  which  counsel  were 
seeking  to  agree  on  a  stipulation  concerning  the  former  judg- 
ment, the  court  stated  its  recollection  to  be  that  the  findings 
had  been  that  the  deed  was  obtained  by  fraud.  Inasmuch 
as  the  findings  themselves,  showing  the  court's  recollection 
CLUY,  OftL— as 
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to  be  accurate,  were  subsequently  admitted,  the  plaintiff 
could  have  suffered  no  prejudice  from  this  remark. 

It  was  not  misconduct  for  defendant's  counsel,  in  arguing 
to  the  jury,  to  refer  to  the  matters  covered  by  the  findings 
which  were  before  the  jury. 

4.  We  see  no  error  in  the  instructions.  As  we  have  al- 
ready intimated,  they  covered  with  fullness  and  accuracy  the 
propositions  of  law  governing  the  principal  issue  in  the  case. 
It  was  not  improper  for  the  court  to  refer  to  the  case  of  a 
son  working  for  a  father,  or  a  woman  for  a  supposed  hus- 
band. These  were  mere  illustrations  of  some  of  the  circum- 
stances which  would  justify  an  inference  that  services  had 
been  rendered  gratuitously,  and  were  appropriate  as  aids  to 
the  jury  in  determining  whether  compensation  was  expected 
in  the  case  at  bar,  which  was  in  some  degree  parallel  to  those 
suggested. 

It  is  argued  that  instructions  referring  to  the  alleged  co- 
habitation of  the  parties  were  erroneous,  because  they  dealt 
with  matters  that  had  not  been  pleaded.  But  the  mere  denial 
of  indebtedness  and  employment  raised  an  issue,  on  which, 
in  the  absence  of  an  express  agreement,  the  relations  of  the 
parties  became  material. 

The  court  refused  to  charge,  as  requested  by  plaintiff,  that 
sexual  intercourse  would  not  constitute  payment  of  plain- 
tiff's claim  for  wages.  This  instruction  had  no  application 
to  any  issue  in  the  case.  The  defendant  did  not  rely  upon 
the  cohabitation  as  payment.  Her  contention  was  merely 
that  her  relations  with  plaintiff  were  to  be  considered  in  de- 
termining whether  a  claim  for  wages  had  ever  existed.  The 
offered  instruction  could  only  have  served  to  confuse  the  jury. 

Certain  instructions  relative  to  the  statute  of  limitations 
are  criticised  by  plaintiff.  Their  effect  was  to  limit  any  re- 
covery to  the  amount  earned  in  the  statutory  period  next  pre- 
ceding the  commencement  of  the  action.  We  think  the 
instructions  were  correct,  but  the  verdict  found  makes  it  un- 
necessary to  discuss  the  particular  objections  urged.  The 
jury  found,  in  effect,  that  there  never  had  been  any  liability 
on  defendant's  part  to  pay  wages  to  plaintiff.  It  is,  there- 
fore, immaterial  whether  the  court  was  right  or  wrong  in 
directing  them  that,  if  they  found  a  liability,  they  oould 
award  wages  for  only  a  given  time. 
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There  are  no  other  points  of  sufficient  consequence  to  re- 
quire notice. 
The  judgment  is  affirmed. 

Angellottiy  J.,  and  Shaw,  J.,  concurred. 

in  Bank  denied. 


[S.  F.  No.  5792.    In  Bank.— January  4,  1918.] 

STANDARD  OIL  COMPANY  (a  Corporation),  Appellant, 
V.  JOSEPH  SLYE  et  al.,  Respondents. 

liBASK — ^BeOOBDINO     ASSIGNMENT     01*     UnBECOBDED     LsASB — ^NOTICE     OF 

Lease. — ^Where  there  had  been  seyeral  assignments  of  an  nnreoorded 
lease,  the  recordation  of  one  of  the  intermediate  assignments,  the 
parties  thereto  being  strangers  to  the  record  title,  did  not  give  no- 
tice of  the  contents  of  the  lease. 

Id. — Occupation  bt  Sublessee — GoNSTRucnvE  Notice  of  Tebics  of 
SuBUCASB. — The  open  and  notorious  occupancy  of  oil  lands  by  a 
sublessee  thereof,  claiming  under  a  prior  sublessee,  is  in  itself  sufS- 
eient  to  put  on  inquiry  a  corporation  which  subsequently  purchased 
the  land  from  the  lessor  and  became  the  assignee  of  the  rights  of 
the  intermediate  lessees,  and  to  charge  it  with  constructive  notice 
of  the  terms  of  the  occupant's  sublease. 

Js>, — ^Attempt  to  Acquibe  Intebbst  of  Sublessee — ^Estoppel — ^Knowl- 
kdob  of  Bights. — The  fact  that  such  corporation,  almost  contem- 
poraneously with  the  assignment  of  the  leasehold  interest  of  the 
sublessee  under  whom  such  occupant  claimed,  endeavored  to  acquire 
his  rights,  does  not  operate  to  estop  it  from  disputing  such  rights, 
but  is  evidence  tending  to  show  that  it  had  actual  knowledge  of  the 
terms  of  the  occupant's  sublease. 

&. — GovENANT  FOB  Benewal  Buns  With  Land. — A  covenant  in  a  lease 
for  a  renewal  thereof  is  for  the  direct  benefit  of  the  estate  granted, 
within  the  meaning  of  section  1462  of  the  Civil  Code,  and  runs  with 
the  land,  and  is  binding  upon  one  holding  in  privity  of  estate  with 
the  assignee  of  the  lessor. 

iDy— Assignee  of  Lbssxb — PaivitT  of  Estate. — An  assignee  of  the  in- 
terest of  a  lessee,  by  accepting  rent  from  the  claimants  under  a 
sublease,  becomes  in  privity  of  estate  with  them. 

Ib. — ^Acquisition  of  Estate  or  Lessee  and  Lessob  Afteb  Subletting 
^-Mebgeb. — ^Where  a  lessee,  after  subletting,  assigns  to  a  grantee 
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of  the  lessor,  who  collects  from  the  sublessee  the  rent  reserved  ii 
the  sublease,  such  grantee  comes  in  as  an  assignee  of  the  reversion 
and  not  as  the  owner  of  the  fee,  there  being  no  merger  of  the  term 
of  the  original  lessee  in  the  estate  of  his  lessor. 

Id. — Failure  to  Demand  Renewal  of  Lease  Apteb  Lessor  Obtained 
Estate  of  Lessee. — ^Where  a  lessee,  having  a  right  to  a  renewal  of 
his  lease  upon  making  a  demand  therefor,  executes  a  sublease,  the 
terms  of  which  did  not  require  the  sublessee  to  make  such  demand, 
and  afterward  assigns  the  lease  to  a  grantee  of  the  lessor,  the  sub- 
lessee does  not  forfeit  his  right  to  a  renewal  by  a  failure  of  the  as- 
signee of  the  lessee  to  demand  a  renewal  from  itself  as  owner  of 
the  fee. 

Id. — ^Lease  of  Mining  Gbound  bt  Corporation — Nonratification  bt 
Stockholders — Bbpeal  of  Statute  Requiring  Ratification — Sub- 
sequent Acts  Validating  Lease — ^Estoppel. — A  mining  corpora- 
tion,  which  executed  a  lease  of  a  part  of  its  mining  ground  at  a 
time  when  the  statute  (Stats.  1897,  p.  96),  was  in  force  requiring 
such  a  lease  to  be  ratified  by  its  stockholders,  and  which,  after  the 
repeal  of  such  statute  in  1905  (Stats.  1905,  p.  74),  treated  the  lease 
as  valid  and  collected  the  rent  resenwd  thereby  for  a  period  of 
years,  is  estopped  to  assert  the  invalidity  of  the  lease  due  to  its 
nonratification  by  the  stockholders. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County  and  from  an  order  refusing  a  new  trial 
George  £.  Ghurch,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

PilLsbury,  Madison  &  Sutro,  and  L.  L.  Cory,  for  Appellant. 

Sullivan  &  Sullivan,  and  Theo.  J.  Roche,  and  Frank  H. 
Short,  for  Respondents. 

MELVIN,  J. — Appeal  from  a  judgment  against  plaintiff 
and  from  an  order  denying  its  motion  for  a  new  trial.  The 
action  was  for  the  possession  of  ten  acres  of  land  situated 
in  the  northeast  quarter  of  section  28,  township  19  south, 
range  15  east,  M.  D.  B.  M.,  in  Fresno  County,  California. 
Plaintiff's  title  as  owner  in  fee  is  undisputed.  Defendant, 
however,  claims  the  right  to  extract  oil  from  the  land  until 
the  thirtieth  day  of  September,  1919,  paying  to  plaintiff 
one-third  of  the  gross  product  obtained.  Defendant  claims 
under  a  contract  from  a  prior  sublessee,  the  latter  in  turn 
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holding  nnder  a  lessee  of  plaintiff's  grantor  of  the  fee.  All 
parties  to  the  controversy  deraigned  title  from  the  Hanford 
Oil  Company,  a  corporation,  which  had  owned  all  of  section 
28  above  mentioned.  On  September  30,  1899,  Hanford  Oil 
Company  leased  to  S.  N.  QriflSth  the  northeast  quarter  of  sec- 
tion 28  for  a  term  commencing  October  1,  1899,  and  ending 
September  30,  1909,  the  contract  providing  that  Griffith  was 
to  form  a  corporation  to  assume  his  obligations  under  the 
lease.  In  accordance  with  the  terms  of  said  lease  Griffith 
organized  the  "28  Oil  Company"  and  transferred  his  lease 
to  that  corporation.  By  the  said  lease  the  corporation  was 
authorized  and  empowered  to  sublet  the  whole  or  any  part 
of  the  land  in  subdivisions  of  not  less  than  five  acres.  The 
lease  also  contained  this  paragraph: 

"Said  corporation  may  and  shall  have  the  right,  privilege 
and  option  to  demand  and  receive  from  the  party  of  the  first 
part  at  any  time  after  the  first  day  of  October,  1907,  and 
before  the  first  day  of  October,  A.  D.  1908,  a  second  lease 
and  demise  of  all  the  land  above  described  for  an  additional 
term  of  ten  years,  to  commence  at  the  expiration  of  the  term 
hereby  created,  upon  the  same  terms,  conditions,  stipulations 
and  limitations,  and  for  the  uses  and  purposes  herein  made, 
agreed  upon  and  set  out." 

By  paragraph  15  of  the  lease  it  was  provided  that  under 
certain  conditions  the  rights  of  the  corporation  should  cease, 
but  this  paragraph  also  contained  the  following  language: 

"Provided  that  if  any  part  of  the  said  land  shall  be  in  the 
actual  possession  and  occupation  of  any  person  under  and 
by  virtue  of  any  sublease  executed  in  accordance  to  the  pro- 
visions hereof,  the  term  of  such  person  under  such  sublease 
and  his  possession  of  said  part  of  said  land,  and  his  right  of 
possession  thereof,  shall  not  terminate,  nor  be  at  an  end,  or 
be  in  any  manner  affected  by  the  foregoing  provisions  of  this 
clause,  numbered  fifteen,  and  the  term  of  such  person  under 
such  sublease  and  his  possession  and  right  of  possession  of 
such  part  of  said  land  shall  immediately  cease  and  deter- 
mine, and  such  person  shall  lose  all  right  to  the  possession  of 
such  part  of  said  land,  so  held  by  him,  upon  failure  or  re- 
fusal by  such  person  to  keep  any  of  the  stipulations,  agree- 
ments and  covenants  of  the  sublease  by  which  he  holds  such 
part  of  said  land,  and  the  party  of  the  first  part  shall  there- 
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upon  be  immediately  entitled  to  the  possession  of  all  of  said 
land  so  held  by  such  person.'' 

On  October  31,  1899,  28  Oil  Company  leased  to  Independ- 
ence Oil  Company  the  southwest  quarter  of  the  northeast 
quarter  of  section  28.  This  lease  required  among  other 
things  the  boring  of  a  well  by  the  Independence  Oil  Com- 
pany each  year  of  its  term.  The  duration  of  the  term  and 
the  option  for  a  further  term  of  ten  years  were  expressed  in 
the  leasing  contract  in  substantially  the  same  words  as  those 
employed  in  the  original  lease  from  Hanford  Oil  Company. 
This  lease  also  contained  language  substantially  identical  with 
that  of  paragraph  15  of  the  original  lease  from  Hanford  Oil 
Company.  It  was  evidently  contemplated  by  both  of  these 
leases  that  the  land  should  be  developed  at  a  certain  rate  per 
year ;  that  the  work  of  the  sublessees  should  be  counted  as  a 
part  of  the  necessary  development;  and  that  the  term  of  a 
sublessee  was  not  to  cease  or  determine  by  reason  of  any  for- 
feiture by  his  immediate  lessor.  A  lease  was  made  by  Inde- 
pendence Oil  Company  on  July  18,  1902,  to  W.  L.  Harper. 
This  is  designated  by  those  on  both  sides  of  this  controversy 
as  the  '^ Harper  lease."  Defendant  Slye  appears  as  the  last 
sublessee  under  the  rights  conveyed  by  the  Harper  lease. 
The  first  paragraph  of  this  lease  gave  to  Harper  the  exclu- 
sive right  to  drill  for  oil  and  to  extract  and  remove  the  same 
and  any  other  merchantable  minerals  existing  on  the  ten 
acres  of  land  in  question.  By  the  second  paragraph  it  was 
provided  that  two-thirds  of  the  product  from  the  land  should 
be  retained  by  Harper  (the  party  of  the  second  part).  The 
fourth  paragraph  was  in  part  as  follows: 

"The  term  of  this  agreement  shall  be  the  unexpired  term 
of  the  lease  between  the  28  Oil  Company  and  the  Independ- 
ence Oil  Company  and  the  renewal  thereof  as  therein  pro- 
vided. And  said  party  of  the  second  part  hereby  agrees 
that  he  and  his  assigns,  in  consideration  of  the  foregoing  cov- 
enants, of  the  party  of  the  first  part,  will  drill  upon  said 
land,  and  complete  within  the  terms  and  conditions  of  the  said 
lease  of  the  28  Oil  Company  to  the  Independence  Oil  Com- 
pany one  well  at  his  own  expense,  on  or  before  the  first  day 
of  October,  1902,  and  at  least  one  well  each  year  thereafter 
as  provided  in  said  lease," 
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It  also  contained  this  langnage : 

''This  agreement  is  based  upon  and  intended  as  a  substi- 
tnte  for  that  certain  application  and  resolution  of  June  23rdy 
1902,  between  the  Independence  Oil  Company  of  Coalinga 
and  W.  G.  Griffith,  said  Griffith  having  assigned  his  right  to 
drill  on  said  ten  acres  of  land  of  said  company  to  the  said 
W.  L.  Harper." 

W.  G.  Griffith's  original  application  for  a  sublease  (men- 
tioned in  the  last  quotation)  recited  as  a  condition  of  such 
sublease:  ''That  one  well  was  to  be  drilled  by  him  on  or  be- 
fore the  first  day  of  October,  1902,  and  a  well  each  year 
thereafter  for  the  period  of  the  term  of  the  Independence, 
to  wit,  the  unexpired  term,  and  the  renewal  thereof."  Stand- 
ard Oil  Company  obtained  a  deed  from  Hanford  Oil  Com- 
pany to  the  whole  of  section  28  on  May  7,  1908.  Previously 
Standard  Oil  Company  had  rceived  assignments  from  suc- 
cessors of  28  Oil  Company,  including  one  from  Independence 
Oil  Company,  dated  March  26,  1907,  of  its  interest  in  the 
lease. 

The  court  found  that  at  the  time  plaintiff  acquired  title 
to  the  real  property  here  involved,  said  plaintiff  knew  that 
Slye's  predecessors  were  in  possession  of  the  land  extracting 
oil  therefrom,  ''and  had  and  claimed  to  have  the  exclusive 
right  to  drill  upon  said  real  property,  hereinabove  lastly  de- 
scribed, and  to  extract  oil,  petroleum,  and  other  merchant- 
able minerals  therefrom,  under  and  pursuant  to  the  terms  of 
said  agreement  aforesaid,  executed  by  said  Independence  Oil 
Company  of  Coalinga,  said  corporation,  to  said  W.  L.  Har- 
per,  for  and  during  the  whole  of  said  term,  ending  with  the 
30th  day  of  September,  1919."  It  was  also  found  that  the 
Independence  Oil  Company  bound  itself  to  renew  and  con- 
tinue the  Harper  lease  for  the  additional  period  of  ten  years, 
and  that  plaintiff  took  its  assignment  of  the  lease  from  the 
said  Independence  Oil  Company  subject  to  the  contract  with 
W.  L.  Harper,  and  bound  by  the  obligation  to  renew  the 
term  of  Harper  or  his  assigns  and  to  extend  the  same  for  ten 
years — ^namely,  to  the  thirtieth  day  of  September,  1919.  The 
court  found  that  Roberts  and  others  who  had  acquired  the 
Harper  interest  had  spent  large  sums  of  money  in  develop- 
ing the  property  which  they  would  not  have  expended  except 
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under  the  assurance  that  they  should  hold  the  land  for  the 
long  term. 

Appellant's  contentions  are:  1.  That 'when  it  purchased 
the  interest  of  Independence  Oil  Company  it  had  no  notice, 
actual  or  constructive,  of  the  claim  by  respondent  or  his 
predecessors  of  a  right  to  remain  in  possession  of  the  land 
beyond  September  30,  1909 ;  2.  That  any  covenant  by  Inde- 
pendence Oil  Company  to  demand  a  new  lease  for  Harper's 
benefit  could  not  bind  Standard  Oil  Company  as  purchaser 
of  the  fee  or  of  the  leasehold  interest  of  Independence  Oil 
Company;  3.  That  Independence  Oil  Company  could  not 
grant  a  term  beyond  that  acquired  under  its  own  actual  lease, 
nor  did  it  covenant  to  demand  a  new  lease  for  Harper;  and 
4.  That  the  Harper  lease  was  void  because  not  ratified  by  the 
stockholders  of  the  grantor  according  to  the  law  in  force  at 
the  date  of  its  execution. 

It  is  conceded  by  respondent  that  the  Harper  lease  was 
not  of  record,  although  one  of  the  intermediate  assignments 
thereof  was  recorded.  This  was  the  assignment  of  the  lease 
from  Mt.  Pelee  Oil  Company  to  George  D.  Roberts;  but  the 
parties  to  this  assignment,  being  strangers  to  the  record  title, 
the  recording  thereof  gave  no  notice  of  the  contents  of  the 
lease.  (Oarher  v.  Gianella,  98  Cal.  529,  [33  Pac.  458]; 
Bothin  V.  Califomia  Title  Ins.  Co.,  153  Cal.  724,  [96  Pac. 
500].)  There  was  therefore  no  such  constructive  notice  as 
would  have  been  presumed  from  a  recorded  lease  from  the 
Independence  Oil  Company  to  Harper.  Plaintiff,  however, 
was  charged  with  actual  notice  of  the  occupancy  of  the  ten 
acre  tract  by  Harper  and  his  assigns  and  it  was  also  con- 
structively apprised  of  the  contents  of  the  lease  from  Han- 
ford  Oil  Company  to  S.  N.  GrifiSth  and  the  recorded  assign- 
ments thereof  carrying  with  them  the  right  to  sublease  the 
property  wholly  or  in  parts  for  the  residue  of  the  term  and 
the  renewal  thereof.  The  sublessees  under  the  Harper  lease 
were  notoriously  in  possession  of  the  property.  "The  first 
well  was  brought  in  Christmas  morning,  1902,"  said  witness 
Condon,  secretary  of  the  Stockholders  Oil  Company. 
George  D.  Roberts,  president  of  that  corporation,  testified 
that  he  promptly  served  upon  Hanford  Oil  Company  and  28 
Oil  Company  notices  of  the  completion  of  this  well  as  per 
contract,  and  demanded  the  unexpired  term  of  their  lease 
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to  the  Independence  Oil  Company,  plus  the  renewal.  Shan- 
non, upon  whom  Roberts  says  he  served  these  notices,  was 
the  general  manager  of  the  28  Oil  Company  when  Roberts 
went  upon  the  ten  acre  strip.  He  knew  all  about  the  activ- 
ity of  Roberts,  and  knew  long  before  the  transfer  was  made 
to  Standard  Oil  Company  from  28  Oil  Company  that  Rob- 
erts and  his  assigns  asserted  right  to  possession  of  the  prop- 
erty until  1919.  But  appellant  insists  that,  while  there  may 
have  been  evidence  of  the  fact  that  Standard  Oil  Company 
had  notice  of  the  right  to  the  long  term  claimed  under  the 
Harper  lease,  before  the  purchase  of  the  interests  of  Han- 
ford  and  28  companies^  no  notice  was  given  to  it  prior  to 
its  purchase  of  the  lease  of  Independence  Oil  Company,  and 
that  it  could  not  therefore  be  charged  with  notice  of  what 
that  company  had  done.  We  think,  however,  that  the  noto- 
rious occupancy  of  the  ten  acre  tract  by  those  holding  under 
the  Harper  lease  was  in  itself  sufficient  to  put  Standard  Oil 
Company  upon  its  inquiry.  Knowing  the  power  of  the  In- 
dependence Oil  Company  to  sublease  for  the  residue  of  ten 
years  and  to  acquire  an  additional  ten  years  for  its  subten- 
ants by  a  mere  demand,  it  was  bound  to  inquire  the  terms 
under  which  Independence  Oil  Company  had  surrendered 
this  land.  The  subsequent  conduct  of  the  plaintiff  shows 
that  it  recognized  the  claims  of  those  asserting  rights  under 
the  Harper  lease.  Its  authorized  agents  endeavored  several 
times,  within  a  few  months  subsequent  to  the  purchase  of  the 
leasehold  of  Independence  Oil  Company,  to  acquire  the  rights 
of  the  claimants  of  the  Harper  interest,  but  failed  to  agree 
upon  terms,  not  because  of  the  asserted  privilege  of  the  lat- 
ter to  occupy  the  premises  until  1919,  but  because  of  differ- 
ence of  opinion  regarding  the  amount  which  would  fairly 
compensate  the  owner  of  the  sublease.  Of  course  such  con- 
duct does  not  operate  as  an  estoppel  against  Standard  Oil 
Company,  but  it  does  show  that  almost  contemporaneously 
with  the  assignment  from  Independence  Oil  Company,  Stand- 
ard Oil  Company  acted  as  a  corporation  having  actual 
knowledge  of  the  terms  of  the  Harper  lease.  The  court's 
finding  that  the  plaintiff  bought  the  lease  of  Independence 
Oil  Company  with  notice  of  the  Harper  lease  was  supported 
hy  the  evidence. 
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Plaintiff  insists  that  the  covenant  to  renew  the  lease  is  a 
personal  one  not  running  with  the  land.  In  this  behalf  sec- 
tions 1461  and  1462  of  the  Civil  Code  are  cited.  The  former 
provides:  "The  only  covenants  which  run  with  the  land  are 
those  specified  in  this  title,  and  those  which  are  incidental 
thereto."  And  the  latter  is  as  follows:  ** Every  covenant 
contained  in  a  grant  of  an  estate  in  real  property,  which  is 
made  for  the  direct  benefit  of  the  property,  or  some  part  of 
it  then  in  existence,  runs  with  the  land.''  Plaintiff's  posi- 
tion is  that  such  a  covenant  as  the  one  here  considered  is  not 
made  for  the  benefit  of  the  property  but,  on  the  contrary,  is 
an  injurious  limitation  upon  the  lessor's  power  of  reposses- 
sion. Even  if  this  position  were  correct  the  plaintiff  would 
be  bound  in  conscience  to  fulfill  the  covenant.  (Bryan  v. 
Orosse,  155  Cal.  135,  [99  Pac.  499].)  But  it  was  a  covenant 
running  with  the  land,  and  by  purchasing  the  interest  of 
the  Independence  Oil  Company  and  accepting  rent  from  the 
claimants  under  the  Harper  lease  plaintiff  placed  itself  in 
privity  of  estate  with  them.  This  covenant,  running  as  it 
did  with  the  land,  was  binding  upon  one  holding  in  privity 
of  estate  with  the  assignee  of  the  lessor.  {Salisbury  v.  Shir- 
ley, 66  Cal.  225,  [5  Pac.  104].)  In  the  early  case  of  Laffan 
V.  Naglee,  9  Cal.  675,  [70  Am.  Dec.  678],  this  court  held  that 
a  covenant  to  give  the  lessee  a  preference,  in  case  the  lessor 
should  decide  to  sell  the  property,  was  a  covenant  running 
with  the  land.  In  the  case  of  Lyford  v.  North  Pac,  Coast  B. 
B.  Co.,  92  Cal.  95,  [28  Pac.  103],  referring  to  the  covenant 
there  considered,  the  court  used  this  language:  "It  is  obvious 
that  the  agreement  to  continue  to  operate  the  railway  is  not 
a  covenant  which,  under  the  code,  would  run  with  the  land. 
It  is  not  a  covenant  for  the  direct  benefit  of  the  property, 
i.  e.,  the  estate  granted,  as  required  by  section  1462  of  the 
Civil  Code."  This  interpretation  of  the  section  brings  the 
covenant  here  under  review  directly  within  the  meaning  of 
the  statute,  because  obviously  a  covenant  for  a  renewal  of  a 
lease  is  for  the  direct  benefit  of  the  estate  granted.  In  Tay- 
lor on  Landlord  and  Tenant,  the  rule  is  thus  stated,  at  sec- 
tion 262:  "The  right  of  renewal  constitutes  a  part  of  the  ten- 
ant's interest  in  the  land,  and  so  a  covenant  to  renew  is  bind- 
ing upon  the  assignee  of  the  reversion.  So  the  grant  of  an 
additional  term  or  of  a  right  to  purchase  is,  for  many  pur- 
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poses,  to  be  considered  a  continuation  of  the  former  lease; 
and  if  there  is  nothing  in  the  lease  to  show  that  such  right 
or  renewal  was  intended  to  be  confined  personally  to  the  les- 
see, it  will  inure  to  his  assignees  or  executors  without  these 
being  particularly  named.  Covenants  running  with  the  land 
are  divisible,  and  will  bind  the  assignee  of  a  part  of  the  estate 
demised,  in  respect  to  the  parcel  assigned  to  him,  as  to  re- 
pair, or  to  pay  rent  of  the  part  occupied  by  him.  (Where 
a  covenant  running  with  the  land  i^  divisible,  if  the  entire 
estate  in  different  parcels  of  the  land  passes  by  assignment 
to  different  individuals,  the  covenant  will  attach  upon  each 
parcel  pro  tanio;  and  the  assignee  of  each  parcel  will  be  an- 
swerable for  a  proportionate  part  of  the  common  burden, 
and  will  be  exclusively  liable  for  the  breach  of  any  covenant 
which  related  to  his  part  alone.) "  One  of  the  cases  cited  in 
this  behalf  by  Taylor  is  Piggoii  v.  Mason,  1  Paige  Ch.  (N. 
Y.)  413,  decided  by  Chancellor  Walworth.  This  decision  is 
frequently  mentioned  and  followed  in  the  opinions  bearing 
on  this  subject.  In  it  the  original  lessor  covenanted  with  the 
lessee  and  his  assigns  to  renew  the  lease  at  the  expiration  of 
the  term  upon  a  fair  valuation  by  appraisers.  Subleases  were 
made  by  assignees  of  the  original  lessee's  interest  (which  had 
been  sold  upon  execution).  In  these  subleases  the  sublessors 
oovenanted  that  sublessees  should  have  the  renewal  upon  the 
same  terms  as  those  upon  which  they  themselves  should  re- 
ceive the  new  lease.  The  defendant  in  the  action  had  become 
by  purchase  the  owner  of  the  reversion  and  all  of  the  original 
lessor's  interest,  subject  to  the  rights  arising  under  the  lease. 
It  was  held  that  a  covenant  of  the  lessor  to  renew  the  lease 
was  one  running  with  the  land,  the  chancellor  saying:  ''It 
is  well  settled,  even  at  law,  that  the  assignee  may  recover  in 
his  own  name  for  a  breach  of  such  a  covenant,  if  the  breach 
was  committed  after  the  assignment.  (Lametii  v.  Anderson, 
6  Cow.  (N.  T.)  302;  Withy  v.  Mwnford,  5  Cow.  (N.  T.) 
137;  Kane  v.  Sanger,  14  Johns.  (N.  Y.)  89;  Orescot  v.  Green, 
1  Salk.  199.)  And  it  lies  either  for  or  against  an  assignee, 
although  he  is  not  named  in  the  covenant.  {Hyde  v.  The 
Dean  and  Canons  of  Windsor,  Cro.  Eliz.  552.)  The  assignee 
of  a  part  of  the  premises  may  also  recover  pro  ianto,  if  the 
covenant  be  in  its  nature  divisible.  (Touchstone,  199;  Co. 
Litt.  385a.)"    Other  cases  holding  that  such  covenants  run 
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with  the  land  are  Leppla  v.  Mackey,  31  Minn.  75,  [16  N.  W. 
470] ;  Callan  v.  McDaniel,  72  Ala.  105 ;  McDarUel  v.  Callan, 
75  Ala.  330;  Wilkinson  v.  Pe^W,  47  Barb.  (N.  Y.)  234;  C^oA 
V.  Jones,  96  Ky.  286,  [28  S.  W.  960],  (a  case  holding  that 
even  where  the  original  lessee  after  the  sale  of  his  leasehold 
interest  agreed  not  to  demand  a  renewal,  that  fact  did  not 
deprive  the  sublessee  of  his  right  to  a  renewal  as  to  that  part 
of  the*  land  included  within  his  sublease) ;  Alford  v.  Jones, 
(Ky.)  30  S.  W.  1013;  McClintock  v.  Joyner,  11  Miss.  680, 
[78  Am.  St.  Rep.  541,  27  South.  837] ;  Robinson  v.  Perry, 
21  Ga.  186  [68  Am.  Dec.  455] ;  Blo^mt  v.  Connolly,  110  Mo. 
App.  607,  [85  S.  W.  605] ;  Phelps  v.  Erhardt,  5  N.  T.  Supp. 
540,  [53  Hun,  630] ;  Mitchell  v.  Young,  80  Ark.  443  [117 
Am.  St.  Rep.  89,  10  Ann.  Cas.  423,  7  L.  R.  A.  (N.  S.)  221, 
97  S.  W.  454],  (citing  with  approval  Bailey  v.  Richardson, 
66  Cal.  416,  [5  Pac.  910] ) ;  Leominster  Gas  Light  Co.  v. 
HiUery,  197  Mass.  268,  [83  N.  E.  870],  (holding  that  the  re- 
versioner is  bound,  even  without  notice,  by  the  contract  to 
renew  although  the  sublease  is  imrecorded).  Other  author- 
ities in  support  of  the  rule  that  a  transferee  of  the  lessor's 
interest  is  bound  by  a  stipulation  contained  in  a  sublease  are 
Connor  V.  Withers,  (Ky.)  49  S.  W.  310;  Kolasky  v.  Michels, 
120  N.  T.  635,  [24  N.  E.  278] ;  Robinson  v.  Beard,  140  N. 
Y.  Ill,  [35  N.  E.  441] ;  Buttner  v.  Kasser,  19  Cal.  App.  755, 
[127  Pac.  811] ;  (petition  for  rehearing  denied  by  this  court 
November  19,  1912).  Respondent  cites  Bailey  v.  Richardson, 
66  Cal.  416,  [5  Pac.  910],  (a  case  discussed  and  approved  in 
the  very  late  case  of  Buttner  v.  Kasser,  19  Cal.  App.  755, 
[127  Pac.  811]),  as  determinative  of  the  questions  here  pre- 
sented. In  that  case,  as  here,  the  plaintiff  appeared  as  the 
owner  of  the  fee  and  assignee  of  the  lease.  The  court  held 
that  where  a  lessee,  after  subletting,  assigns  to  the  lessor,  who 
collects  from  the  sublessee  the  rent  reserved  in  the  sublease, 
the  lessor  comes  in  as  assignee  of  the  reversion  and  not  as 
the  owner  of  the  fee,  there  being  no  merger  of  the  term  of 
the  original  lessee  in  the  estate  of  his  lessor.  The  court  said 
of  defendant:  ''Claiming  the  benefit  of  Dore's  contract,  he  is 
estopped  from  denying  that  he  has  succeeded  to  his  respon- 
sibilities.' '  Dore  was  the  assignee  of  the  original  lessee  and 
the  rights  of  plaintiff  arose  under  a  covenant  in  the  sublease 
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ronning  with  the  land.    The  ease  is  in  point  and  supports 
respondents'  contention. 

It  is  argued  that  a  formal  demand  of  a  renewal  of  the  lease 
was  necessary  and  that  failing  to  make  it  defendant  forfeited 
all  right  to  a  continuance  of  his  term  to  1919.  It  may  be 
conceded  that  defendant  might  have  exercised  the  right  of 
Independence  Oil  Company  to  demand  a  renewal  of  the  lease 
from  its  lessors  after  that  corporation  had  parted  with  its 
interest  in  the  lease;  but  by  the  terms  of  the  sublease  the 
owners  of  the  Harper  interest  were  not  required  to  make  any 
demand  at  all,  and  as  that  duty  devolved  upon  plaintiff  as 
successor  to  the  Independence  Oil  Company,  it  would  have 
been  idle  to  require  Standard  Oil  Company  as  lessee  to  de- 
mand the  extended  term  from  itself  as  owner  of  the  fee. 

Plaintiff  insists  that  the  original  sublease  from  Independ- 
ence Oil  Company  to  Harper  is  not  enforceable  because  not 
ratified  by  the  stockholders  of  that  company.  At  the  time 
of  the  execution  of  that  contract  (July  18,  1902)  a  statute 
was  in  force  which  required  such  ratification.  By  this  act 
it  was  provided  as  follows  (Stats.  1897,  p.  96) :  "It  shall  not 
be  lawful  for  the  directors  of  any  mining  corporation  to  sell, 
lease,  mortgage,  or  otherwise  dispose  of  the  whole  or  any  part 
of  the  mining  ground  owned  or  held  by  such  corporation,  nor 
to  purchase  or  obtain  in  any  way  (except  by  location)  any 
additional  mining  ground,  unless  such  act  be  ratified  by  the 
holders  of  at  least  two-thirds  of  the  stock  of  such  corporation 
then  outstanding."  This  statute,  and  its  predecessor  (Stats. 
1880,  p.  131),  as  explained  by  Mr.  Justice  SIoss  in  the  opinion 
of  this  court  in  Roydl  Con,  Min.  Co,  v.  Royal  Con,  Mines,  157 
Cal.  752,  [137  Am.  St.  Rep.  165,  110  Pac.  123],  has  been 
given  a  less  rigid  and  strict  interpretation  in  the  later  cases 
than  in  the  earlier  ones.  In  that  case  formal  ratification  of 
the  transaction  involved  was  not  found  to  be  necessary  where 
one  of  the  participating  directors  owned  more  than  two-thirds 
of  the  stock.  While  we  would  doubtless  hold  that,  in  the 
absence  of  some  proof  of  actual  ratification  the  lease  would 
be  of  no  effect  if  the  act  were  still  in  force,  we  are  confronted 
with  the  fact  that  it  was  repealed  in  1905  (Stats.  1905,  p. 
74).  The  Harper  contract  was  treated  as  valid  by  Independ- 
ence Oil  Company  up  to  March  26,  1907,  and  Standard  Oil  . 
Company  collected  the  full  amount  of  royalties  from  Har- 
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per's  snccessors  from  that  time  until  near  the  close  of  the 
year  1909.  '  Under  clear  principles  of  estoppel  that  corporar 
tion  may  not  now  assert  the  invalidity  of  a  corporate  act 
regular  upon  its  face.  The  courts  have  almost  uniformly 
sustained  contracts  which  litigants  who  have  profited  thereby 
have  later  sought  to  avoid  on  the  ground  that  such  agreements 
were  executed  without  proper  authority.  Such  has  been  the 
ruling  in  the  following  cases:  Main  v.  Casserly,  67  Cal.  128, 
[7  Pac.  426] ;  OribUe  v.  Columbus  Brewing  Co.,  100  Cal.  71, 
[34  Pac.  527] ;  Lawrence  v.  Johnson,  131  Cal.  176  [63  Pac. 
176] ;  Jones  v.  Evam,  6  Cal.  App.  90,  [90  Pac.  532]. 

No  other  alleged  errors  require  discussion. 

The  judgment  and  order  from  which  plaintiff  appeals  are 
affirmed. 

Henshaw,  J.,  Lorigan,  J.,  Shaw,  J.,  Angellotti,  J.,  and 
Sloss,  J.,  concurred. 


[8.  F.  No.  5877.    Department  Two.— Janoarj  6,  1018.] 

HOSBA  PRENTICE,  Appellant,  v.  CHARLES  ERSKINE, 

Respondent. 

Vendor  and  Vendxe — DBrxcmys  Titia  of  Yxndob — ^Vendbb  oanhot 
Complain  oi*  Defect  Prior  to  Tike  of  Performance— Qxmbkal 
Rule. — The  general  rule  obtaining  in  this  state,  that  a  defaulting 
vendee  under  an  agreement  of  sale  of  land  cannot  complain  because 
at  a  time  prior  to  the  maturity  of  the  contract  and  the  date  fixed 
thereby  for  the  delivery  of  a  good  and  sufficient  deed,  the  voidor 
was  not  in  a  position  to  convey  full  title  to  the  land,  is  a  harsh  one 
and  should  not  be  unduly  extended. 

Id. — TiTUB  Incurably  Defective — Existence  of  Public  Boad  Over 
Land — Default  of  Vendor — Rescission  bt  Vendee. — A  vendor 
under  an  executory  contract  for  the  sale  of  land,  the  title  to  which 
at  the  time  of  the  execution  of  the  contract  was  incurably  defec- 
tive by  any  ordinary  method  of  business  negotiation,  owing  to  the 
existence  of  a  perpetual  right  of  way  for  a  public  road  over  the 
land,  is  himself  in  default  under  the  contract,  and  such  default  en- 
titles the  vendee  to  rescind  the  contract  at  any  time,  even  though 
the  time  for  final  payment  of  the  purchase  price  has  not  arrivedi 
and  to  lecover  the  part  payments  made  under  the  contract. 
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Id. — ^BoTH  Pabtixs  in  Default — Demand  and  Surbbndeb  of  Posses- 
sion— Rescission. — ^Where  both  parties  to  such  &  contract  were  in 
default,  their  conduct,  the  yendor  demanding  and  the  vendee  sur- 
rendering the  possession  of  the  premises,  amounted  to  a  rescission 
of  the  contract.  By  taking  back  the  possession,  the  Tender  waived 
his  right  to  insist  upon  further  payments  under  the  contract,  and 
Botei  of  the  vendee  evidencing  payments  to  be  made  in  the  future 
were  properly  canceled. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County  and  from  an  order  refusing  a  new  trial.  H. 
Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

M.  K.  Harris,  and  L.  B.  Hayhurst,  for  Appellant. 

W.  P.  Crist,  P.  W.  Von  Schrader,  and  L.  L.  Cory,  for  Re- 
spondent. 

MELVIN,  J. — ^The  plaintiff  appeals  from  a  judgment  in 
favor  of  defendant  and  from  an  order  denying  said  plain- 
tiff's motion  for  a  new  trial.  The  parties  to  the  action  en- 
tered into  a  written  agreement  whereby  plaintiff  covenanted 
to  sell  and  defendant  to  buy  certain  real  property  for  six 
thousand  five  hundred  dollars.  Of  this  the  sum  of  five  hun- 
dred dollars  was  paid  on  the  execution  of  the  contract,  and 
subsequently  a  mortgage  on  the  property  of  one  thousand 
doUars  was  paid  by  defendant,  and  that  amount  was  duly 
credited.  Subsequent  payments  were  to  be  made  annually, 
and  defendant  also  agreed  to  pay  taxes  and  interest  and  to 
cultivate  the  land  properly.  Defendant  entered  into  posses- 
sion of  the  premises  under  the  terms  of  the  agreement  im- 
mediately upon  the  execution  thereof.  According  to  the  con- 
tract of  sale,  defendant's  failure  to  comply  with  any  of  the 
terms  thereof  would  relieve  plaintiff  from  all  obligations  in 
law  and  equity  to  convey  the  property,  and  all  payments 
made  prior  to  such  default  were  to  be  forfeited  as  liquidated 
damages.  Defendant  failed  to  pay  the  taxes  and  the  first 
annual  installment  of  one  thousand  dollars  with  interest,  and, 
upon  written  demand  of  the  vendor,  surrendered  the  prem- 
to  hixiL    Plaintiff  then  sued  to  quiet  his  title.    By  his 
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answer  defendant  asserted  that  the  contract  had  been  mntu- 
ally  abandoned  and  rescinded  by  the  parties^  and  that  plain- 
tiff was  himself  in  default  under  the  agreement,  because  he 
was  unable  to  convey  clear  title  to  the  land  in  question  owing 
to  the  existence  of  a  perpetual  right  of  way  for  a  public  road 
over  said  land,  to  an  easement  for  an  irrigating  ditch  across 
the  property,  and  to  the  lien  arising  from  a  contract  for  the 
payment  annually  for  water  to  be  used  on  the  premises.  He 
asked  for  judgment  for  the  one  thousand  five  hundred  dol- 
lars which  he  had  paid  to  plaintiff  on  account  of  the  contract 
of  sale  with  interest  thereon,  and  for  four  hundred  dollars, 
the  value  of  the  necessary  improvements  on  the  place  made 
by  him  during  his  occupancy  thereof.  The  court,  although 
finding  that  defendant  had  failed  to  pay  taxes,  interest,  and 
installments  according  to  the  terms  of  the  contract,  found 
also  that  plaintiff  was  in  default  because,  owing  to  the  en- 
cumbrances on  the  land,  he  could  not,  either  at  the  time  of 
the  making  of  the  agreement  or  sale,  or  at  the  date  of  the 
commencement  of  this  action,  give  a  perfect  title  to  the  land. 
Judgment  was  given  in  favor  of  defendant  for  the  one  thou- 
sand five  hundred  dollars  which  he  had  paid,  with  interest 
thereon.  It  was  found  by  the  court  that  defendant  had  ex- 
pened  four  hundred  dollars  for  necessary  improvements  as  al- 
leged in  his  pleading,  but  that  this  amount  was  offset  by  the 
reafifonable  rental  value  of  the  land  during  his  occupancy 
thereof.  The  judgment  also  provided  for  the  cancellation  of 
five  promissory  notes  by  defendant  given  in  favor  of  plain- 
tiff, each  for  one  thousand  dollars,  payable  in  five  equal 
annual  sums  respectively,  and  evidencing  the  deferred  pay- 
ments set  forth  and  described  in  the  contract  of  sale.  Appel- 
lant contends  that  in  the  matter  of  the  asserted  rescission 
there  is  no  essential  difference  between  this  case  and  Oursler 
V.  Thatcher,  152  Cal.  740,  [93  Pac.  1007].  In  that  case,  as  in 
this,  there  was  a  default  on  the  part  of  the  vendees  in  the 
performance  of  the  conditions  of  the  contract.  There,  as 
here,  upon  demand  the  vendees  surrendered  possession  of  the 
premises.  It  was  held  that  these  facts,  together  with  the 
commencement  of  an  action  to  quiet  the  title  of  the  vendors, 
did  not  constitute  a  rescission  of  the  contract  by  the  mutual 
consent  of  the  parties,  and  the  vendees  were  properly  denied 
judgment  on  their  cross-complaint  for  the  money  paid  as  a 
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part  of  the  purchase  price  prior  to  their  default.  Bespond- 
ent  denies  the  authority  of  that  case  because  there  was  no 
question  in  it  with  reference  to  the  sufficiency  of  the  title  of 
the  yendors.  He  asserts  that  it  has  long  been  settled  law  in 
California  that  one  may  contract  to  sell  real  property  and  to 
deliver  title  at  a  future  time  who  has  no  present  interest  in 
it;  and  a  fortiori  one  who  owns  real  property  subject  to  cer- 
tain encumbrances  may  enter  into  such  an  agreement.  In 
this  case,  admittedly,  Prentice  did  not  own  the  land  free  from 
all  encumbrances  at  the  date  of  the  agreement  of  sale,  because 
that  instrument  by  its  very  terms  provided  for  the  future  pay- 
ment of  an  existing  mortgage,  and  Erskine  obligated  himself 
''to  pay  all  water  assessments  on  the  water-right  covering 
said  premises."  In  California  it  is  the  general  rule  that  a 
defaulting  vendee  under  an  agreement  of  sale  cannot  com- 
plain because  at  a  time  prior  to  the  maturity  of  the  contract 
and  the  date  fixed  thereby  for  the  delivery  of  a  good  and 
sufficient  deed,  the  vendor  was  not  in  a  position  to  convey 
full  title  to  the  land.  (Joyce  v.  Shafer,  97  Cal.  336,  [32 
Pac.  320].  See,  also,  Backman  v.  Park,  157  CaL  607,  [137 
Am.  St.  Bep.  153,  108  Pac.  686],  and  authorities  there  cited.) 
It  is  a  harsh  rule  and  should  not  be  unduly  extended.  If 
the  only  encumbrances  upon  the  property  were  the  easement 
for  the  irrigating  ditch  and  the  lien  for  the  water-tax,  we 
might  be  constrained  to  hold,  under  the  authorities,  that  the 
case  would  fall  within  the  rule  discussed  above,  but  as  one 
of  the  defects  in  the  vendor's  title  arose  from  the  existence 
of  a  public  servitude,  we  must  conclude  that  plaintiff  was 
himself  in  default,  because  that  is  the  sort  of  cloud  which  in 
the  nature  of  things  he  could  not  remove  by  any  ordinary 
method  of  business  negotiation.  It  would  not  be  like  a 
mortgage,  for  example,  which  might  be  extinguished  by  pay- 
ment of  the  debt  thereby  secured,  or  like  a  lien  for  unpaid 
water  rent  which  might  be  destroyed  by  settlement  of  the  ac- 
count. He  could  not  either  by  adverse  possession  or  by  pur- 
chase take  from  the  public  the  right  to  pass  over  the  land  on 
a  dedicated  highway.  He  was  as  completely  helpless  and 
hopeless  of  conveying  a  perfect  title  at  any  time  as  if  the 
whole  tract  had  been  taken  for  use  as  a  public  park.  The 
vendee  might  have  rescinded  the  contract  at  any  time  even 
though  the  time  for  final  payment  had  not  arrived  bQcauae 
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the  vendor,  in  the  nature  of  things,  never  could  offer  a  per- 
fect title  to  him.  While  this  case  differs  from  Burks  ▼. 
Davies,  85  Cal.  110,  [20  Am.  St.  Rep.  213,  24  Pac.  213],  be- 
cause in  that  case  the  vendee  had  the  right  to  exercise  his 
option  at  any  time,  and  therefore  the  vendor  was  bound  to 
be  ready  at  all  times  during  the  life  of  the  contract  to  convey 
an  unclouded  title,  nevertheless  the  rule  there  announced  is 
applicable,  and  the  vendee  was  at  all  times  entitled  to  rescind 
because  there  was  no  more  chance  to  make  the  vendor's  title 
complete  and  flawless  at  the  maturity  of  the  contract  than  at 
any  other  time.  In  Koshland  v.  Spring,  116  CaL  700,  [48 
Pac.  62],  it  was  said:  ''Since  defendants  were  in  express 
terms  obligated  to  make  good  title  as  a  condition  of  the  sale, 
we  do  not  concede  that  actual  knowledge  by  the  purchasers 
of  dedication  to  public  use  of  the  extensive  street  surface  ex- 
hibited on  the  map — ^the  tract  being  mainly  or  largely  agri- 
cultural and  to  be  sold  as  acreage — could  be  deemed,  while 
the  contract  remained  executory,  to  imply  a  waiver  of  sub- 
stantial fulfillment  of  the  condition  for  title.  (Sugden  on 
Vendors,  •p.  390;  Speakman  v.  Forepaugh,  44  Pa.  St.  363, 
374;  compare  Devlin  on  Deeds,  sees.  911,  913  and  cases  cited.) 
...  So  here,  the  reasonable  construction  of  the  contract  is 
that  defendants,  the  map  before  them,  agree  to  make  title 
to  plaintiffs  of  unconveyed  streets  as  well  as  lots;  but  it  is 
found  that  there  are  at  least  grave  doubts  whether  they  have 
right  to  convey  many  of  the  streets;  and  the  result  is  that 
they  cannot  enforce  specific  performance  of  the  contract,  and 
plaintiffs  are  entitled  to  return  of  their  deposit."  Vendee's 
right  to  rescission  under  such  circumstances  is  upheld  by 
such  authorities  as  Turner  v.  McDonald,  76  Cal.  177,  [9  Am. 
St.  Rep.  189,  18  Pac.  262] ;  Sheehy  v.  MOes,  93  Cal.  288,  [28 
Pac.  1046] ;  WUcox  v.  Lattin,  93  Cal.  588,  [29  Pac  226] ; 
Easton  v.  MarUgomery,  90  Cal.  307,  [25  Am.  St.  Rep.  123, 
27  Pac.  280] ;  Boas  v.  Warrington,  85  Cal.  535,  [24  Pac.  787] ; 
Peckham  v.  Stewart,  97  Cal.  147,  [31  Pac.  928].  The  con- 
duct of  the  parties,  both  being  in  default,  the  one  demanding 
and  the  other  surrendering  the  possession  of  the  premises, 
amounted  to  a  rescission  of  the  contract. 

By  taking  back  the  possession  of  the  property,  plaintiff,  of 
course,  waived  his  right  to  insist  upon  further  payments  un- 
der  the   agreement   of   sale.    Consequently   the   notes  evi- 
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dencing  pa3rments  to  be  made  in  the  future  execution  of  that 
agreement  were  properly  shorn  by  the  court  of  their  apparent 
efficacy. 

No  other  specifications  of  alleged  error  require  comment 

The  judgment  and  order  are  affirmed. 

Lorigan,  J.,  and  Henshaw,  J.,  concurred. 


[Crim.  No.  1720.    In  Bank.— January  8,  1913.] 

THE  PEOPLE,  Respondent  v.  THOMAS  J.  SMITH, 

Appellant. 

dnoNAL  Law — ^Musdeb — Eyidencb  of  Dtino  Declarations — Belief 
OF  IiiPENDiNO  Death. — In  a  prosecution  for  murder,  it  is  the 
abandonment  of  hope  and  the  expectation  of  certain  and  imminent 
death  bj  the  person  injured,  and  the  belief  of  the  law  that  at  such 
an  awe-inspiring  time,  a  man  about  to  be  called  to  account  before 
his  Maker,  wiU  tell  the  truth,  that  alone  justify  the  reception  in 
«yidence  of  his  dying  declarations  against  the  defendant. 

Id. — ^IteAFFIBllANCE  UN1>EB  BELIEF  OF  DEATH  OF  STATEMENT  PrEVIOUSLT 

Made. — A  statement  of  the  deceased,  made  at  a  time  when  he  was 
not  under  the  belief  of  immediate  and  impending  death,  may  after- 
ward, while  under  the  fear  of  death,  be  reaffirmed  by  him  under 
circumstances  entitling  it  to  admission.  Greater  care,  however, 
should  be  exercised  by  the  trial  court,  and  a  more  satisfactory  show- 
ing of  the  declarant's  condition  of  mind  made  manifest,  than  where 
the  statement  itself  is  uttered  in  the  first  instance  under  the  cir- 
eumstanees  required  by  the  law. 

Id. — ^EviDBNCB — ^Beaffibmance  OF  Statement  not  Undeb  Beuef  of 
Death. — In  the  present  case,  it  is  held  that  the  evidence  is  conclu- 
sive that  the  statement  of  the  deceased  was  not  made  originally 
under  the  circumstances  contemplated  by  the  law,  and  that  the 
showing  is  wholly  insufficient  to  establish  that  it  was  reaffirmed 
afterward  under  such  circumstances.  The  fact  that  the  deceased 
was  dying,  although  significant,  is  not  controlling.  The  fact  of  con- 
trolling significance  is  his  belief  that  the  hand  of  death  was  upon 
him. 

En. — Imsteugtion — Self-defense — Mistake  as  to  Extent  of  Appee- 
HENDED  Danoee — ^"JUDICIOUS  Man." — In  a  prosecution  for  murder, 
in  which  self-defense  was  pleaded  in  justification,  an  instruction 
that  if  th«  defendant  "acted  from  reasonable  and  honest  eonvic- 
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tiona,  he  cannot  be  held  eriminallj  reeponaible  for  a  mistake  in  the 
actual  extent  of  the  danger,  when  other  judicious  men  would  have 
been  alike  mistaken/'  is  rendered  objectionable  from  the  use  of  the 
word  "judicious,"  instead  of  the  accepted  word  "reasonable.** 

Id. — "Oboinabilt  Gousaqbous  Man." — The  use  of  the  phrase  "ordinarilj 
courageous  man/'  instead  of  the  phrase  "ordinarily  reasonable  and 
prudent  man/'  in  an  instruction  that  "if  one  person  kills  another 
through  mere  cowardice  or  under  circumstances  which  are  not,  in 
the  opinion  of  the  jury,  sufficient  to  induce  a  reasonable  and  well 
founded  belief  of  danger  to  life  or  of  great  bodily  harm  in  the 
mind  of  an  ordinarily  courageous  man,  the  law  will  not  justify  the 
killing  on  the  ground  of  self-defense,"  is  objectionable. 

Id. — Thbeats  Aoainst  Lifb — Attempt  Coupled  With  Abiutt  to  Take 
Life. — ^An  instruction  "nor  does  the  ftict  that  one  person  had  made 
threats  against  the  life  of  another,  though  taken  in  connection  with 
the  fact  that  the  threatener  was  of  a  violent  and  dangerous  char- 
acter, justify  or  excuse  an  immediate  resort  to  deadly  weapons,  re- 
sulting in  killing  him,  in  the  absence  of  some  demonstration,  real 
or  apparent,  of  an  attempt,  coupled  with  ability,  to  take  life,"  is 
objectionable  in  stating  that  the  demonstration  or  attempt  shall  be 
"coupled  with  ability  to  take  life,"  before  the  defendant  may  resort 
to  a  deadly  weapon  in  his  self-defense,  instead  of  stating  that  the 
demonstration  or  attempt  should  be  coupled  with  a  real  or  appar- 
ent ability  to  take  life. 

Id. — CmcuMSTANTiAL  EviDENcaB. — Where  there  was  only  direct  eridenee 
of  the  homicide,  and  the  fact  of  its  commission  was  admitted,  there 
was  no  occasion  to  instruct  the  jury  upon  the  character  and  value 
of  circumstantial  evidence. 

Id. — Beasonable  Doubt — EBboneous  Instbugtion. — An  instruction  that 
"a  doubt  to  justify  an  acquittal  must  be  reasonable,  and  it  must 
arise  from  a  candid  and  impartial  investigation  of  all  the  evidence 
in  the  case.  If,  after  considering  all  the  evidence  you  ean  say 
that  you  have  an  abiding  conviction  of  the  truth  of  the  charge,  you 
are  satisfied  beyond  a  reasonable  doubt/'  is  erroneous. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County  and  from  an  order  refusing  a  new  triaL 
J.  W.  Hughes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

William  Tomsky,  and  T.  J.  Crowley,  for  Appellant. 

U.  S.  Webb,  Attomey-Qeneral,  and  J.  Charles  Jones,  for 
Respondent. 
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HENSHAW,  J. — The  defendant,  charged  with  the  murder 
of  Charles  Welters,  was  convicted  of  murder  in  the  second  de- 
gree. From  the  judgment  and  from  the  order  denying  his 
motion  for  new  trial  he  prosecuted  his  appeal  to  the  court  of 
appeals,  where  his  appeal  was  denied.  A  hearing  was  ordered 
before  this  court  for  the  further  consideration  of  certain  of  the 
legal  questions  involved. 

The  iheoty  of  the  prosecution,  as  outlined  in  the  opening 
statement  of  the  prosecuting  attorney  and  in  the  instructions 
given  by  the  court  at  the  request  of  the  prosecution,  was  that 
defendant  Smith  nursed  a  feeling  of  bitter  hostility  against 
Wolters;  that  about  ten  o'clock  on  Sunday,  the  fourth  day  of 
September,  1910,  in  the  city  of  Sacramento,  Smith  purchased 
a  pistol,  lay  in  wait  for  Wolters,  met  him  in  front  of  the 
Western  hotel,  and  then  "without  one  word  spoken  by  either 
side,  by  either  the  deceased  or  the  defendant,"  drew  his  pis- 
tol and  assassinated  Wolters,  or,  at  the  time  of  firing  ''exclaim- 
ing at  the  same  time  'you  will  not  beat  me  out  of  another  job, 
you  son  of  a  bitch,'  "  (both  quotations  are  from  the  opening 
statement  of  the  district  attorney)  shot  Wolters  to  death. 

By  the  defense  it  was  contended  that  as  early  as  half  past 
five  o'clock  of  that  Sunday  morning  the  deceased,  in  a  saloon, 
had  twice  made  an  unprovoked  savage  assault  upon  the  de- 
fendant, who  was  crippled  in  one  hand,  and  that  the  defendant 
escaped  serious  bodily  injury  only  by  the  intervention  of  by- 
standers ;  that  the  deceased  made  threats,  both  communicated 
and  nncommunicated,  to  beat,  injure,  and  kiU  defendant; 
that,  still  upon  the  morning  of  Sunday,  the  defendant  made 
appeal  to  the  police  department  of  Sacramento  for  a  warrant 
for  the  deceased's  arrest,  and  was  told  to  come  back  the  next 
day,  and,  failing  thus  of  police  protection,  purchased  a  pistol 
with  which  to  defend  himself;  that  defendant  was  employed 
as  a  solicitor  or  "runner"  for  the  Western  hotel;  that  he 
repeatedly  avoided  the  deceased  during  the  day,  but  that 
deceased  hung  about  the  hotel,  threatening  injury  to  the  de- 
fendant and  apparently  seeking  a  conflict  with  him;  that, 
leaving  the  hotel  early  in  the  evening  in  the  pursuit  of  his 
regular  business  he  was  approached  by  the  deceased,  who  had 
been  standing  on  the  sidewalk  in  front  of  the  hotel,  and  who, 
with  vile  language  of  abuse,  began  to  threaten  him  as  he 
approached,  and  that,  in  fear  of  death  or  great  bodily  injury, 
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lie  drew  his  pistol  and  fired.  The  killing  was  thus  admitted 
and  the  defense  was  self-defense. 

The  evidence  of  the  prosecution  bearing  upon  the  homicide 
consisted  of  the  testimony  of  the  witness  Simmons,  who  con- 
ducted a  cigar  store  next  to  the  Western  hotel.  He  had  seen 
deceased  in  front  of  the  "Western  hotel  about  half  an  hour 
before  the  shooting  leaning  against  a  post  upon  the  sidewalk. 
Witness  was  reading  a  newspaper,  when  he  heard  a  pistol  shot. 
Looking  up,  at  the  pistol  shot,  he  saw  Wolters  falling  off  the 
sidewalk  and  into  the  gutter.  ''Smith  was  standing  kind  of 
sideways  and  after  the  first  shot,  why,  he  turned  around  and 
fired  two  more  shots."  When  his  eye  first  caught  the  scene. 
Smith  was  standing  near  to  the  wall  of  the  building,  between 
him  and  Wolters  and  about  eight  feet  from  the  latter.  He 
saw  nothing  of  the  affray  before  this  moment  of  time,  and 
heard  no  words  spoken  by  either  of  the  men. 

Another  witness.  Perry,  testified  that  he  had  a  slight  ac- 
quaintance with  both  the  defendant  and  deceased;  fhat  pass- 
ing the  Western  hotel  he  saw  the  defendant  standing  up 
against  the  watt,  spoke  to  him  and  received  no  response,  but 
as  he  passed  the  defendant  "stepped  right  behind  me  and  said 
to  somebody — I  didn't  notice  who  it  was — ^he  says,  'you 
damned  son  of  a  bitch,  you  will  not  beat  me  out  of  another 
job,'  and  just  then  he  fired."  By  the  time  the  witness  had 
turned,  three  shots  had  been  fired,  and  the  deceased  was  fall- 
ing or  had  fallen  into  the  gutter. 

All  the  other  evidence  of  the  prosecution  is  contained  in  the 
dying  declaration  of  Wolters,  which  was  admitted  in  evidence 
over  the  objection  of  the  defense.  The  matter  of  this  dying 
declaration  will  require  more  detailed  consideration.  For  the 
present  it  is  sufficient  to  say  that  Wolters 's  statement  is  that 
the  defendant  shot  him  to  death,  the  shooting  being  sudden, 
unexpected,  and  unprovoked. 

For  the  defense,  it  was  shown  that  both  men  were  solicitors 
or  "runners"  for  the  same  hotel,  that  the  deceased,  and  not 
the  defendant,  had  by  the  proprietor  upon  Saturday  the  3rd 
of  September  been  discharged.  It  was  further  shown  that 
Smith  had  not  been  discharged  from  that  or  any  other  employ- 
ment, and  was  at  the  time  of  the  homicide  still  in  the  employ 
of  the  hotel.  Also,  it  was  shoA^Ti  by  a  mass  of  testimony  that 
the  reputation  of  Smith  for  peace  and  quiet  ^vas  good  and  that 
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of  the  deceased  very  bad.  Still  further  it  was  shown  by  tes- 
timony presumably  disinterested,  and  certainly  unimpeached, 
that  upon  the  morning  of  the  homicide  the  deceased,  ugly 
and  inflamed  with  liquor,  had,  between  half-past  five  and  six 
o'clock,  demanded  that  Smith  pay  him  $1.75  which  he  insisted 
Smith  owed  him ;  that  Smith  replied  that  he  did  not  owe  him 
the  money,  but  would  pay  him  for  the  sake  of  peace,  and  gave 
Wolter^  $1.75;  notwithstanding  this,  that  Wolters  assaulted 
Smith  and  struck  him,  Smith  making  no  resistance.  The  bar- 
keeper who  testified  to  these  things  as  well  as  did  Smith,  de- 
clares that  he  pulled  Wolters  from  Smith  and  protested 
against  his  assaulting  an  inoffensive  man;  that  nevertheless, 
when  the  barkeeper  had  returned  behind  the  bar,  Wolters 
again  assaulted  Smith  and  again  the  barkeeper,  with  assistance 
stopped  the  assault  and  Smith  left  the  saloon,  Wolters  saying 
as  Smith  left  "If  I  had  a  gun  I  would  kill  that  man."  Evi- 
dence  of  other  assaults  and  attempted  assaults  by  Wolters 
upon  Smith  during  the  day  are  in  evidence.  It  is  in  evidence 
also  that  after  Smith  had  purchased  his  weapon  he  left  at 
least  two  places  upon  the  entry  therein  of  Wolters,  one  the 
ofBce  of  the  hotel,  another  the  adjoining  saloon.  Threats  of 
violence  against  Smith  by  Wolters  are  also  shown  by  other 
witnesses.  Thus,  witness  Hyde  testifies  that  during  that  day 
Wolters  said,  referring  to  Smith,  "I  will  get  him.  I  will 
make  a  good  dog  out  of  him  yet."  Another  witness,  Hoff- 
man, testifies  that  upon  the  same  day  Wolters  said,  referring 
to  Smith,  that  "He  would  lick  him  every  time  he  met  him  in 
Sacramento ;  and  if  be  left  Sacramento  and  went  to  San  Fran- 
cisco he  would  go  to  San  Francisco  and  lick  him  there ;  and 
if  he  went  to  New  York  he  would  follow  him  to  New  York 
and  lick  him  there."  And  finally,  there  is  the  evidence  of 
the  witness  Bascherini  testifying  for  the  defense,  the  one  wit- 
ness who,  aside  from  the  defendant  himself,  was  an  eye  wit- 
ness to  the  occurrences,  immediately  preceding  the  shooting. 
He  testified  that  he  was  a  boot  black ;  that  his  boot  black  stand 
was  in  the  immediate  neighborhood  of  the  place  of  the  shoot- 
ing ;  that  he  was  there  at  work  upon  the  evening  of  and  at  the 
time  of  the  shooting;  that  he  saw  Smith  standing  by  the  wall; 
that  Wolters  was  close  to  him,  about  two  feet  or  two  feet  and 
a  half  away;  that  Wolter's  attitude  and  appearance  were 
those  of  an  angry  man ;  that  he  was  shaking  his  head  and  his 
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lips  were  moving  as  though  in  speech,  though  he  could  not 
distinguish  the  words;  that  at  this  moment  he  turned  to  his 
work  of  polishing  shoes  and  immediately  thereafter  heard  the 
first  shot. 

Reverting  to  the  evidence  of  the  prosecution,  it  is  manifest 
that  the  only  testimony  (aside  from  the  dying  declaration) 
tending  to  show  the  deliberate  and  unprovoked  murder  for 
which  the  prosecution  contended,  was  given  by  the. witness 
Perry,  and  that  Perry's  account  needed  material  support  for 
the  reason  that,  while  his  testimony  would  abundantly  justify 
the  inference  of  a  willful  and  cold-blooded  murder,  the  testi- 
mony itself  is  lame  and  halting  by  reason  of  the  language 
which  he  puts  in  the  defendant's  mouth.  For,  as  has  been 
stated,  it  would  be  strange  for  the  defendant  to  have  said  to 
the  deceased  **You  will  not  beat  me  out  of  another  job"  when 
the  facts  were  that  the  defendant  had  not  been  beaten  out  of 
any  job,  and  was  still  holding  his  position,  while  the  deceased 
had  been  discharged  and  thus  ''beaten  out  of  his  job"  but  the 
day  before. 

Therefore  it  is  that  the  evidence  contained  in  the  dying 
statement  of  the  deceased  becomes  most  material  in  the  estab- 
lishment of  the  crime  charged  and  in  the  overthrowing  of  the 
self-defense  asserted  by  the  defendant  in  justification  of  his 
act.  For,  without  the  evidence  of  the  dying  declaration  it 
cannot  be  said  that  the  jury  would  have  accepted  the  some- 
what curious  account  given  by  the  witness  Perry. 

The  facts  concerning  and  attending  the  dying  statement  are 
that  a  bullet  from  defendant's  pistol  had  pierced  the  abdom- 
inal cavity  from  the  front,  passed  through  the  body  and 
lodging  in  the  spine.  The  wound  was  necessarily  fatal,  and 
from  it  Wolters  died  about  twelve  o'clock  the  foUow^ing  day. 
He  was  taken  to  a  hospital  upon  the  evening  of  the  shooting. 
The  next  morning  the  abdomen  was  much  extended,  periton- 
itis had  set  in  and  by  the  testimony  of  one  of  the  physicians 
Wolters  was  irrational  from  the  fever  of  that  inflammation. 
However,  by  the  testimony  of  the  district  attorney,  who  re- 
ceived the  dying  statement,  and  by  the  testimony  of  another 
physician,  Wolters  was  rational  and  appreciated  what  was 
said  to  him.  The  district  attorney  called  upon  Wolters  in 
the  hospital  about  eleven  o'clock  on  Monday  morning.  There 
came  to  the  bedside  of  the  dying  man  the  district  attorney. 
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his  deputy,  Mr.  Brown,  and  Mr.  Doan,  the  stenographic  re- 
porter. By  the  stenographic  report  the  preliminary  conver- 
sation is  as  follows: 

''Charley,  I  am  the  district  attorney  and  I  want  to  take  a 
little  statement  from  you,  if  you  feel  like  you  can  give  it  to  us. 
Now  Charley,  are  you  pretty  badly  hurt  t 

"A.  Well,  by  God,  I  don't  know, 

"Q.  Well,  do  you  think  you  are  going  to  diet 

"A.  I  hope  not. 

**Q.  Well,  how  do  you  feel  about  itt  Did  the  doctor  tell 
you  you  didn't  have  much  chance t 

*'A.  No. 

"Q.  You  know  you  are  shot  pretty  bad,  don't  yout 

"A.  I  presume. 

'^Q.  The  doctor  said,  Charley,  that  the  chances  are  that  you 
are  going  to  die.    Now,  how  do  you  feel  about  itt 

''A.  If  he  feels  that  way,  I  don't  know. 

''Q.  You  think  you  are  going  to  diet 

**A.  Well,  I  can't  say. 

''Q.  You  feel  pretty  weak,  do  yout 

"A.  No. 

Immediately  following  this  the  district  attorney  proceeded 
by  questions  to  elicit  from  Wolters  his  version  of  the  fatal 
affray.  Certainly  no  word  up  to  this  time  gives  evidence  that 
Wolters  was  answering  these  questions  in  the  presence  of 
death,  in  the  prospect  of  ''almost  immediate  dissolution," 
without  expectation  or  hope  of  recovery.  {People  v.  Bogdon, 
55  Cal.  72,  [36  Am.  Rep.  30] ;  1  Oreenleaf  on  Evidence,  sec. 
158.)  Moreover,  in  the  course  of  the  inquiries  put  to  him  by 
the  district  attorney,  Wolters  having  stated  that  just  before 
the  shooting  he  was  talking  to  a  conductor  on  the  sidewalk, 
is  asked:  ''Is  that  conductor  going  to  work  today  or  tomor- 
row t  A.  I  can  get  his  name  if  I  get  better.  So  long  as 
there  is  life  there  is  hope. ' ' 

At  the  conclusion  of  the  district  attorney's  inquiry.  Dr. 
White  was  called  in  from  the  operating  room  and  had  a  con- 
versation with  Wolters,  lasting  about  a  minute  and  a  half, 
in  which  he  stated  to  Wolters  that  he  was  going  to  die.  The 
doctor  was  asked  what  he  said  to  the  wounded  man  and  an- 
swered "I  told  him  he  was  in  a  dying  condition  and  my 
opinion  was  that  he  was  going  to  die/'    Asked  what  the 
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patient  replied,  he  answered,  '  *  I  don 't  know.  In  fact  I  have 
forgotten."  Mr.  Waehhorst,  the  district  attorney,  testifies: 
**Do  you  say  that  the  wounded  man  expressed  himself  any 
more  strongly  as  to  his  condition  after  the  doctor  had  spoken 
to  him  than  appears  in  this  report  or  transcript  by  the  re- 
porter? 

**A.  Well,  all  I  can  say  in  response  to  that  question  is  to 
repeat  what  he  did  say  in  response  to  the  statement  made  by 
the  doctor. 

"Q.  I  understand  you  then,  Mr.  Waehhorst,  to  say  that  the 
wounded  man  said  'all  right,  doctor,  I  understand,  go  ahead.' 

**A.  Something  to  that  eflEect,  substantially  so." 

The  testimony  of  Mr.  Doan,  the  stenographic  reporter,  is 
found  in  the  transcript  of  his  notes.  By  them,  what  took 
place  is  the  following: 

"Now,  Charley,  you  know  I  am  the  district  attorney. 
A.  Yes.  Q.  This  is  the  shorthand  reporter)  A.  Yes. 
Q.  Now,  of  course,  if  you  are  going  to  die,  Charley,  we  want 
to  get  a  statement  from  you,  you  see,  before  you  die.  Now, 
the  doctor  will  talk  to  you. 

''(Dr.  White  talks  to  Wolters.)  Mr.  Waehhorst.  Now 
Charley  we  won't  bother  you  much  more,  but  this  is  very 
important.  Now,  the  doctor  has  advised  you  that  you  are 
going  to  die.  Do  you  realize  it  now,  Charley?  A.  Yes. 
Q.  And  you  feel  that  you  are  pretty  bad  oflF.  A.  Yes. 
Q.  Now,  all  that  statement  that  you  have  made  to  us  has  been 
under  the  belief  that  you  are  going  to  die.  A.  Yes.  Q.  You 
have  told  us  the  whole  story,  have  you  t  A.  Yes,  I  can 't  tell 
any  more.  Q.  What  you  have  told  us  is  the  truth,  is  it? 
A.  That  is  the  truth.  Q.  The  whole  truth  and  nothing  but 
the  truth!  A.  Yes.  Q.  Now,  Charley,  before  you  die  do 
you  want  to  say  anything  more?    A.  No." 

The  conditions  under  which  the  declarations  of  a  deceased 
may  be  received  in  evidence  as  a  dying  declaration,  the 
anomaly  which  permits  the  reception  of  such  evidence  at  all, 
have  both  received  such  elaborate  exposition  that  it  would  be 
a  waste  of  time  to  expatiate  upon  the  subject.  It  is  the  aban- 
donment of  hope,  the  expectation  of  certain  and  imminent 
death,  and  the  belief  of  the  law  that,  at  such  an  awe-inspiring 
time,  a  man  about  to  be  called  to  account  before  his  Maker, 
will  tell  the  truth,  that  alone  have  justified  the  reception  of 
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suph  statements  against  a  defendant  who  is  thus  deprived  of 

his  most  valuable  rights  of  confrontation  of  witnesses  and 
cross-examination.  (People  v.  Sanchez,  24  Cal.  17.)  The  ex- 
tracts which  we  have  quoted  give  evidence  of  an  assiduous 
effort  upon  the  part  of  the  district  attorney,  by  leading  and 
suggestive  questions,  to  evoke  a  declaration  from  the  lips  of 
the  wounded  man  measuring  up  to  the  requirements  of  the 
law.  But  they  show  no  more  than  this.  That  the  man  was 
injured  unto  death,  that  he  was  indeed  in  a  moribund  condi- 
tion at  the  time  the  so-called  statement  was  taken,  are  un- 
questioned facts;  but  that  he  appreciated  this  and  made  his 
declarations  with  a  sense  of  the  gravity  of  the  situation  and 
of  the  consequences  of  his  words,  we  cannot  for  one  moment 
believe.  As  has  been  said,  and  as  will  be  further  shown,  the 
whole  statement  was  made  after  the  sick  man's  declaration 
that  he  did  not  know  whether  he  was  badly  hurt  or  not,  that 
he  hoped  he  was  not,  that  he  didn't  know  whether  he  was  going 
to  die  or  not,  and  that  he  did  not  feel '' pretty  weak."  In  the 
course  of  his  answers,  as  has  been  pointed  out,  he  declares 
that  "while  there  is  life  there  is  hope."  Yet  to  the  district 
attorney,  at  the  conclusion  of  the  interrogatories,  he  answered 
"Yes"  to  the  most  leading  question:  "Now,  all  that  statement 
that  you  have  made  to  us  has  been  under  the  belief  that  you 
are  going  to  die."  Still  further,  the  internal  evidence  of  the 
asserted  dying  declaration  may  itself  help  establish  the  state 
of  mind  of  the  declarant  and  in  this  case  does  so.  One  cannot 
read  the  statement  here  offered,  made  up  in  all  essential  par- 
ticulars, as  it  is,  of  leading  questions,  designed  to  draw  par- 
ticular answers  from  the  witness,  without  becoming  convinced 
that  the  sick  man  was  either  semi-irrational,  as  one  of  the 
physicians  testified,  or  that  from  extreme  illness  or  extreme 
recklessness,  he  was  willing  to  answer  any  question  as  he 
thought  the  district  attorney  desired  it  to  be  answered.  It 
may  be  well  to  make  some  quotations:  "Q.  How  many  shots 
did  he  fire  at  yout  A.  Two.  Q.  Two  shots?  A.  Yes. 
Q.  Well,  he  fired  three  shots,  Charley  t  A.  Well,  that  is  all 
I  know.  Q.  All  you  know,  he  fired  two  shots  t  A.  Yes. 
Q.  Struck  you  once  in  the  stomach  f  A.  Yes.  Q.  And  once 
on  the  finger  Y  A.  Yes.  Q.  Now,  Sunday  you  met  him  in  the 
saloon  there — in  Cody's  saloon — didn't  yout  A.  Yes.  Q. 
Did  you  have   any  trouble   with   him   there  t    A.  No.    Q- 
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Did  you  strike  him  there  1  A.  No.  Q.  Sure,  Charley  t  A.  I 
am  sure.  I  will  tell  you,  after  he  called  me  all  the  Duteh 
sons  of  bitches  and  all  that,  I  think  I  gave  him  one  punch,  but 
that  wasn't  when  the  shooting  took  place.  That  was  before. 
Q.  Yes,  in  the  morning  t  A.  Yes.  Q.  Now,  how  many  times 
did  you  strike  him  Sunday)  A.  Once.  Q.  That  was  in 
Cody 's  saloon  1  A.  Yes,  I  guess  it  must  have  been.  Q.  You 
only  struck  him  once,  Charley  f  A.  Yes.  I  am  no  fighting 
man.  Q.  That  is  the  only  trouble  you  had  with  himY  A 
That  is  all,  because  I  refused  to  give  him  money.  Q.  Now, 
did  he  pay  you  the  dollar  and  seventy-five  cents  in  Cody's 
saloon f  A.  Yes,  he  did.  Q.  You  hit  him  first,  didn't  yout 
A.  He  looked  at  me,  and  he  said  to  me  'Here,  you  son  of  a 
bitch'  he  says,  'that  is  not  the  way  I  let  you  have  the  money 
that  time.'  Q.  Well,  when  you  struck  him  in  Cody's  saloon, 
did  he  strike  yout  A.  Of  course,  he  struck  me.  Q.  Where 
did  he  strike  yout  A.  In  the  face.  Q.  Can  you  move  your 
face  over  this  wayt  Is  that  where  he  struck  you,  down  here 
(indicating)  t  A.  Yes.  Q.  There  is  a  mark  here  on  the  right 
temple.  Is  that  where  he  struck  yout  A.  Yes.  Q.  He 
struck  you  there,  did  he,  Charley  t  A.  Yes.  Q.  What  time 
in  the  afternoon  was  the  shooting,  about,  as  near  as  you  can 
remember  t  A.  Oh,  it  was  about  half -past  five — quarter  past 
five,  probably  a  quarter  to  six.  Q.  It  was  later  than  that, 
Charley;  it  was  about  seven  o'clock.  A.  Well,  it  may  have 
been.  It  was  getting  dusk.  Mr.  Brown :  It  was  getting  dark, 
wasn't  itt  A.  Oh,  boys,  I  want  a  drink  of  water.  Mr. 
Wachhorst:  Well,  we  will  see  if  we  can  get  you  a  drink, 
Charley.  (Wolters  was  given  a  drink  of  water.)  Mr. 
Brown:  Charley,  did  Smith  say  anything  to  you  before  he 
commenced  to  shoot  t  A.  Not  a  word.  Q.  Did  you  see  him 
pull  a  gun  or  pistol  or  anything t  A.  No.  Mr.  Wachhorst: 
Q.  Charley,  did  he  call  you  any  name  when  he  shott     A.  He 

says  'Take  that,  you  .'    Q.  Then  he  shot  the  second 

timet  A.  Yes.  Q.  Did  you  walk  toward  him  when  he  shott 
A.  I  don't  think  I  did.  Q.  You  don't  think  you  walked 
toward  him  at  the  second  shot,  do  yout  A.  No.  Mr.  Brown: 
After  you  heard  the  first  shot,  did  he  come  toward  you  then  t 
Did  you  see  him  coming  toward  yout  A.  Yes.  Q.  Was  he 
walking  quickly  or  slowly  f    A.  Well,  he  was  trying  to  get 
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me  more,  don't  you  see  t  Q.  Where  did  he  first  hit  you,  if  you 
remember  t  A.  In  the  back.  Mr.  Wachhorst:  Did  you  have 
your  back  toward  him  when  he  shotf  A.  Yes.  Q.  Did  you 
turn  toward  him  then?  A.  Why,  of  course,  naturally.  Q. 
Did  you  know  that  he  was  standing  there  when  you  walked 
upt  A.  No,  no.  Q.  You  didn't  know  he  was  there  at  allf 
A.  No.  Q.  You  had  no  intention  of  doing  him  any  harm,  had 
yout    A.  No.'* 

In  the  one  breath,  the  deceased  states  that  he  saw  the  de- 
fendant talking  to  a  woman  and  the  defendant  saw  him  com- 
ing down  the  street  and  walked  toward  him.  In  the  next  he 
says  that  he  did  not  know  that  Smith  was  standing  there  when 
he  walked  toward  him.  In  one  sentence,  in  answer  to  the 
question  ''Did  Smith  say  anything  to  you  before  he  com- 
menced to  shoot,"  he  replies  "Not  a  word.*'  Here  Mr.  Wach- 
horst takes  the  interrogations  away  from  his  assistant,  Mr. 
Brown,  with  the  question,  ''Charley,  did  he  call  you  any  name 
when  he  shott"  And  the  witness  answered,  "He  says,  take 

that  you .  '*    Again  he  says  that  he  had  his  back  toward 

Smith  at  the  time  Smith  first  shot  him,  that  the  first  shot 
struck  him  in  the  back.  He  had  previously  testified  that 
Smith  approached  him  from  in  front,  and  the  physical  fact 
18  that  he  was  not  shot  in  the  back,  but  that  the  fatal  wound, 
unquestionably  the  first  shot  fired,  struck  him  from  the  front 
in  the  abdomen. 

To  sum  up  on  this  matter:  It  is  not  because  the  declarations 
of  the  deceased  were  not  in  the  first  instance  made  under  the 
belief  of  immediate  and  impending  death  that  they  are  inad- 
missible. It  is  recognized  that  a  statement  not  so  made  may 
under  fear  of  death  be  reaffirmed  by  the  declarant  under  cir- 
cumstances entitling  it  to  admission.  (People  v.  Crews,  102 
Cal.  174,  [36  Pac.  367].)  But  certainly  considering  the 
character  of  such  evidence  and  the  tremendous  consequences 
following  to  a  defendant  from  its  admission,  considering  fur- 
ther that  if  a  declaration  is  taken  from  the  injured  person 
when  he  is  not  in  fear  of  death,  if  subsequently  he  has  aban- 
doned hope  and  feels  that  death  is  imminent,  he  is  frequently, 
if  not  usually^  in  a  debilitated  state  of  mind  and  body,  it  is 
not  too  much  to  say  that  a  greater  care  should  be  exercised 
by  the  trial  court  and  a  more  satisfactory  showing  of  the 
patient's  condition  of  mind  made  manifest   in  such  a  case, 
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than  where  the  statement  itself  is  uttered  in  the  first  instance 
under  the  circumstances  required  by  the  law.  What,  then,  we 
do  mean  to  say  is  that  the  evidence  is  conclusive  that  the  state- 
ment was  not  made  originally  under  the  circumstances  con- 
templated by  the  law,  and  that  the  showing  is  wholly  insuffi- 
cient to  establish  that  it  was  reaffirmed  afterward  under  such 
circumstances.  The  fact  that  the  man  was  dying  has.  of 
course,  its  significance,  but  it  is  not  the  fact  of  controlling 
significance.  The  fact  of  controlling  significance  is  his  belief 
that  the  hand  of  death  was  upon  him.  {People  v.  Cord,  157 
Cal.  562,  [108  Pac.  511].) 

The  materiality  of  the  evidence  thus  improperly  introduced 
has  been  sufficiently  commented  on.  In  view  of  the  new  trial 
which  must  be  ordered,  certain  instructions  demand  attention. 
In  contemplation  of  the  character  of  the  evidence  and  the  plea 
of  self-defense  in  justification,  the  instructions  given  at  the 
request  of  the  prosecution  could  with  advantage  be  made 
much  briefer.  As  a  part  of  an  instruction  the  court  charged 
that  if  the  defendant  ''acted  from  reasonable  and  honest  con- 
victions, he  cannot  be  held  criminally  responsible  for  a  mis- 
take in  the  actual  extent  of  the  danger,  when  other  judicious 
men  would  have  been  alike  mistaken."  ''Judicious"  is  here 
used,  in  place  of  the  well  accepted  word  "reasonable."  Fun- 
damentally, a  defendant's  conduct,  it  has  been  over  and  over 
said,  is  measured  by  the  standard  of  what  the  ordinarily 
reasonable  and  prudent  man  would  have  done  under  the  same 
circumstances.  The  introduction  or  injection  of  new  words 
is  without  benefit  and  serves  only  to  afford  a  ground  of  more 
or  less  reasonable  complaint.  The  same  may  be  said  of  the 
following  instruction:  "If  one  person  kills  another  through 
mere  cowardice  or  under  circumstances  which  are  not,  in  the 
opinion  of  the  jury,  sufficient  to  induce  a  reasonable  and  well 
founded  belief  of  danger  to  life  or  of  great  bodily  harm  in 
the  mind  of  an  ordinarily  courageous  man,  the  law  will  not 
justify  the  killing  on  the  ground  of  self-defense."  Here, 
again,  the  court  shifts  the  standard  from  that  of  the  ordinarily 
reasonable  and  prudent  man  to  that  of  the  "ordinarily 
courageous  man."  It  might  be  that  the  logician  could  estab- 
lish that  the  ordinarily  reasonable  and  prudent  man  is  the 
ordinarily  courageous  man.  It  might  be  that  the  logician 
could  not  do  this.    But,  again  we  say  that  nothing  is  gained 


Jan.  1913.]  PEOPiiE  t;.  Smith.  468 

by  the  introduction  before  the  jury  of  these  new  measures 
and  standards. 

The  following  instruction  is  unhappily  worded:  ''Nor  does 
the  fact  that  one  person  had  made  threats  against  the  life  of 
another,  though  taken  in  connection  with  the  fact  that  the 
threatener  was  of  a  violent  and  dangerous  character,  justify 
or  excuse  an  immediate  resort  to  deadly  weapons,  resulting  in 
killing  him,  in  the  absence  of  some  demonstration,  real  or 
apparent,  of  an  attempt,  coupled  with  ability,  to  take  life." 
Elsewhere  the  jury  was  properly  instructed  as  to  a  defend- 
ant's right  to  rely  upon  appearances,  if  those  appearances 
were  sufficient  to  excite  the  fears  of  a  reasonable  man  that  he 
was  then  in  immediate  danger  of  death  or  great  bodily  injnry 
at  the  hands  of  the  deceased.  But  here  the  jury  is  told  that 
the  ''demonstration  of  an  attempt,"  (meaning  probably 
demonstration  or  attempt)  shall  be  "coupled  with  ability  to 
take  life,"  before  the  defendant  may  resort  to  a  deadly  weapon 
in  his  self-defense.  This,  of  course,  is  not  the  law.  It  may 
be  that  the  jury  was  not  misled  by  this  instruction.  It  is 
unfortunate,  however,  that  inconsistent  instructions  should  be 
given.  What  the  court  probably  meant,  and  certainly  should 
have  said,  is  that  the  demonstration  or  attempt  should  be 
coupled  with  a  real  or  apparent  ability  to  take  life.  The 
court  instructed  the  jury  upon  the  distinction  between  direct 
and  circumstantial  evidence.  There  was  not  only  direct  evi- 
dence of  the  homicide  in  this  case,  but  it  was  admitted.  There 
was,  therefore,  no  occasion  to  instruct  upon  the  character  and 
value  of  circumstantial  evidence.  The  court  further  in- 
structed the  jury  as  follows:  "A  doubt  to  justify  an  acquittal 
must  be  reasonable,  and  it  must  arise  from  a  candid  and  im- 
partial investigation  of  all  the  evidence  in  the  case.  If,  after 
considering  all  the  evidence  you  can  say  that  you  have  an 
abiding  conviction  of  the  truth  of  the  charge,  you  are  satis- 
fied beyond  a  reasonable  doubt."  A  like  instruction  was 
criticised  and  condemned  in  People  v.  Schoedde,  126  Cal. 
376,  [58  Pac.  859].  It  certainly  does  not  better  the  long  ap- 
proved instruction  of  Chief  Justice  Shaw. 

None  of  the  asserted  errors  in  the  rulings  of  the  court  ad- 
mitting and  rejecting  evidence  require  detailed  consideration. 
The  rulings  themselves  were  either  correct  or  were  without 
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prejudice  to  the  defendant.  But  for  the  error  of  the  court  in 
admitting  against  the  defendant  the  purported  dying  declara- 
tion of  Wolters,  the  judgment  and  order  are  reversed  and  the 
cause  remanded. 

Melvin,  J.,  Angellotti,  J.,  Sloss,  J.,  and  Shaw,  J.  concurred. 


[S.  P,  No.  5833.    In  Bank.— January  9,  1913.] 

HENRY  B.  SCHULTE,  AppeUant,  v.  BOULEVARD  GAR- 
DENS LAND  COMPANY  (a  Corporation),  Respond- 
ent. 

CospoitATioN — Capital  Stock  Deitned — Assets — PsoHiBrnoN  Aoainst 
Paying  to  Stockholders. — The  phrase  "capital  atoek/'  as  used  in 
section  309  of  the  Civil  Code,  prohibiting  directors  of  corporations 
from  dividing,  withdrawing,  or  paying  to  the  stockholders,  or  any 
of  them,  any  part  of  the  capital  stock,  or  from  reducing  or  increas- 
ing the  capital  stock,  except  as  therein  provided,  means  the  actual 
capital,  the  assets,  with  which  the  corporation  carries  on  its  cor- 
porate business,  and  not  the  shares  of  which  the  nominal  capital  is 
composed. 

lb. — STOCKHOIi>EBS  HAVE  NO  POWEB  TO  DO   FOBBIDDEN  ACTS. — Although 

-the  prohibition  of  that  section  runs,  in  terms,  only  against  the  direc- 
tors, the  effect  of  the  section  is  to  deprive  the  stockholders  as  weU 
of  power  to  do  the  forbidden  acts. 

Id. — Corporation  cannot  Purchase  Its  Own  Stock. — In  view  of  that 
section,  a  corporation  in  this  state,  is  not  authorized  to  employ  its 
assets  for  the  purchase  of  shares  of  its  own  stock,  since  the  result 
would  be  to  illegally  withdraw  and  pay  to  a  stockholder  a  part  of 
the  capital  stock. 

Id. — Agreement  or  Corporation  to  Repurchase  Stock — Condition 
OF  Contract  Under  Which  Stock  was  Issued. — An  agreement  by 
a  corporation,  constituting  a  condition  and  a  part  of  the  consider- 
ation of  an  entire  contract  under  which  its  stock  was  originally 
issued,  obligating  it,  at  the  election  of  the  stockholder,  to  repur- 
chase the  stock  at  a  stated  price,  is  not  within  the  inhibition  of 
the  section.  Such  an  agreement  is  enforceable  against  the  corpora- 
tion, subject  to  the  qualification  that  the  rights  of  creditors  are  not 
injuriously  affected,  and  that  it  would  not  result  in  a  fraudulent 
invasion  of  the  rights  of  other  stockholders. 
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la — Amount  Payable  on  Rbtubn  or  Stock  Ikmatbrial. — It  is  imma- 
terial to  the  validity'  of  such  an  agreement  whether  the  amount  to 
be  paid  hy  the  corporation  on  the  return  of  the  stock  was  equal  to, 
or  more  or  less  than,  the  original  price  for  which  it  was  issued. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    John  Ellsworth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

7.  A.  Elston,  and  George  Clark,  for  Appellant 

Eeyes  &  Martin,  and  Leon  E.  Martin,  for  Respondent. 

SLOSS,  J. — The  plaintiff  appeals  from  a  judgment  in  favor 
of  defendant,  entered  upon  an  order  sustaining,  without 
leave  to  amend,  a  demurrer  to  the  plaintiff's  first  amended 
complaint. 

The  complaint  contains  eighteen  counts,  but,  by  stipula- 
tion of  the  parties,  only  the  first,  the  second,  the  third,  the 
tenth,  the  eleventh,  and  the  twelfth  counts  are  included  in  the 
transcript,  the  omitted  counts  being,  so  far  as  concerns  the 
legal  questions  here  involved,  precisely  similar  to  one  or  an- 
other of  those  before  us. 

The  first  count,  with  amendments  subsequently  made 
thereto,  alleges  that  on  April  3,  1908,  the  defendant,  a  cor- 
poration organized  under  the  laws  of  California,  executed 
and  delivered  to  plaintiff  a  written  agreement,  reading  as  fol- 
lows: 

''Berkeley,  Cal,  April  2nd,  1908. 

"This  agreement  to  accompany  Boulevard  Gardens  Certif- 
icate of  Stock  No.  165,  issued  to  Henry  B.  Schulte  under  date 
of  April  3rd,  1908. 

"First.  We,  the  undersigned,  individually  and  severally, 
promise  and  agree  that  should  there  be  at  any  time  any  as- 
sessment levied  against  above  described  certificate  of  stock, 
we  will  pay  the  same. 

"Second.  We  further  promise  and  agree  on  behalf  of  the 
Boulevard  Gardens  Land  Company,  that  should  the  purchaser 
of  said  stock  certificate  at  any  time  prior  to  the  payment  of 
dividends  equaling  the  face  value  of  said  stock  wish  to  sell 
the  same,  we  will  repurchase  it  at  par  value  providing  that 
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we  receive  ninety  (90)  days'  notice  of  such  desire  to  sell; 
and  should  the  stock  above  described  be  so  repurchased  by 
us  under  this  agreement,  we  will  pay  to  the  holder  thereof 
a  sum  equal  to  eight  (8  pet.)  per  cent  net  upon  the  face  value 
thereof  from  the  date  of  its  purchase  to  the  date  of  its  sale 
to  us. 

*' (Signed)    Oeobge  ScHMmr,  President. 

*'Q.  W.  Skillino,  Vice-Pres. 

**  Edward  BonsaiI/,  Director. 
**For  the  Boulevard  Gardens  Land  Co. 
''(Corporate  Seal.)" 

The  certificate  referred  to  in  the  agreement  was  a  certifi- 
cate, issued  to  plaintiff  as  owner,  for  twenty  shares  of  the 
capital  stock  of  the  defendant  corporation,  of  the  par  value 
of  one  hundred  dollars  per  share.  It  was  issued  and  the 
agreement  executed  for  the  single  and  entire  consideration  of 
two  thousand  dollars,  paid  by  plaintiff  to  defendant,  and  the 
certificate,  with  the  written  agreement,  formed  parts  of  a  sin- 
gle transaction  and  an  entire  contract.  No  dividends  were 
ever  declared  or  paid.  On  December  3,  1909,  plaintiff  gave 
to  defendant  notice  that  he  desired  defendant,  at  or  before 
the  expiration  of  ninety  days,  to  repurchase  the  shares  as 
agreed,  and  offered  to  indorse  and  return  the  certificate. 
After  the  lapse  of  ninety  days,  to  wit,  on  March  8, 1910,  plain- 
tiff repeated  his  demand  and  tender,  and  is  still  able  and 
willing  to  comply  with  the  terms  of  his  tender.  The  de- 
fendant refused  to  pay,  and  has  not  paid,  any  part  of  the 
sum  of  two  thousand  dollars  agreed  to  be  paid  to  plaintiff. 

It  is  further  alleged  that,  at  the  time  the  contract  was 
made  and  ever  since,  the  defendant  owned  and  owns  surplus 
profits  exceeding,  by  over  fifty  thousand  dollars,  the  sum  of 
the  corporate  debts,  together  with  the  value  of  everything 
received  by  the  defendant  in  exchange  for  its  issued  shares 
of  stock.  The  defendant  could  comply  with  its  contract  with- 
out injury  to  any  creditor  or  stockholder. 

The  second  count  relies  upon  the  same  contract.  It  omits 
the  allegation  of  tender,  but  seeks  to  show  that  a  tender 
would  have  been  useless.  Otherwise,  the  count  does  not  dif- 
fer from  the  first.  The  third  count  contains  substantially  the 
same  averments  of  fact  as  the  first,  but  is  framed  with  a  view 
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to  demanding  a  return  of  the  money  paid,  on  the  theory 
that  the  contract  is  illegal. 

The  tenth  count  is  based  on  a  contract  between  the  defend- 
ant and  one  D.  N.  Mitchell,  in  the  following  form : 

** Berkeley,  Cal,  Sept.  9th,  1907. 
"The  Boulevard  Gardens  Land  Company,  incorporated, 
hereby  agrees  to  pay  to  D.  N.  Mitchell  of  Calistoga,  Calif.,  at 
any  time  after  one  year  (and  not  exceeding  eighteen  months) 
from  the  date  hereof  the  sum  of  Twelve  Hundred  and  Fifty 
($1250.00)  Dollars,  together  with  interest  at  6  per  cent  from 
thia  date  on  $1000.00  for  the  return  and  surrender  of  Ten 
(10)  shares  of  Boulevard  Gardens  Stock  to-day  issued  to  him 
and  recorded  on  the  books  of  the  company. 

*'The  Boulevard  Gardens  Land  Company,  Inc. 

'*By  George  ScHMror,  Pres. 
"By  G.  W.  Skulling,  Vice-Pres." 

It  will  be  observed  that  while  Schulte's  contract  calls  for 
the  return,  only,  of  the  purchase  price  of  the  shares,  with  in- 
terest, the  Mitchell  agreement  assumes  to  bind  the  defendant 
to  pay  a  bonus  of  twenty-five  dollars  per  share,  if  it  be  as- 
sumed— ^there  is  no  direct  allegation  on  this  point — that  the 
shares  were  bought  from  the  company  at  par.  The  plaintiff 
claims  as  assignee  of  Mitchell's  rights.  In  other  respects,  the 
averments  of  the  tenth  count  are  like  those  of  the  first.  With 
like  exceptions,  the  eleventh  count  corresponds  to  the  second, 
and  the  twelfth  to  the  third. 

The  demurrer  went  to  each  count.  It  was  based  on  the 
ground  of  want  of  facts,  and  contained,  as  well,  various  speci- 
fications of  uncertainty,  ambiguity,  and  unintelligibility.  We 
think  none  of  the  special  assignments  would  have  justified  a 
sustaining  of  the  demurrer  without  leave  to  amend,  and  we 
shall  therefore  confine  our  discussion,  as  counsel  have  done,  to 
the  consideration  of  the  general  ground  of  want  of  facts  to 
constitute  a  cause  of  action. 

The  position  of  the  respondent  is  that  the  contracts  for  the 
retaking  by  the  corporation  of  its  own  shares  are  illegal  and 
void,  aa  in  violation  of  the  provisions  of  section  309  of  the 
Civil  Code,  prohibiting  directors  of  corporations  from  divid- 
ing, withdrawing  or  paying  to  the  stockholders,  or  any  of 
them,  any  part  of  the  capital  stock,  or  from  reducing  or  in- 
creasing the  capital  stock,  except  as  provided  in  the  section. 
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The  phrase  ^'capital  stock,"  as  used  in  this  section,  and  in  the 
section  of  the  Practice  Act  from  which  the  code  provision  was 
drawn,  has  been  construed  in  various  decisions  of  this  court. 
Its  meaning  has  been  definitely  settled  to  be,  not  the  shares 
of  which  the  nominal  capital  is  composed,  but  the  actual  cap- 
ital, i.  e.,  assets,  with  which  the  corporation  carries  on  its  cor- 
porate business.  {Martin  v.  Zellerbach,  38  Cal.  309,  [99  Am. 
Dec.  365] ;  San  Francisco  <fe  N.  P,  R,  R.  Co.  v.  Bee,  48  Cal. 
398;  KoU  V.  Lilienthdl,  81  Cal.  385,  [6  L.  R.  A.  520,  20  Pac. 
401,  22  Pac.  689] ;  Tapscott  v.  Mex.  Col.  etc.  Co.,  153  Cal.  667, 
[96  Pac.  271] ;  Burne  v.  Lee,  156  Cal.  222,  [104  Pac.  438].) 
Although  the  prohibition  runs,  in  terms,  only  against  the  di- 
rectors, the  effect  of  the  section  is  to  deprive  the  stockholders 
as  well  of  power  to  do  the  forbidden  acts.  {Kohl  v.  LUien^ 
thai,  81  Cal.  385,  [6  L.  R.  A.  520,  20  Pac.  401,  22  Pac.  689]  ; 
Burne  v.  Lee,  156  Cal.  222,  [104  Pac.  438].) 

In  other  jurisdictions,  the  authorities  show  a  sharp  conflict 
over  the  question  whether,  in  the  absence  of  any  statutory  or 
charter  restrictions,  a  corporation  may  employ  its  assets  for 
the  purchase  of  shares  of  its  own  stock.  (Cook  on  Corpora- 
tions, 6th  ed.,  sec.  311.)  But  in  view  of  the  code  provisions 
to  which  we  have  referred,  it  cannot  be  doubted  that,  in  this 
state,  a  corporation  is  not  authorized  to  make  such  purchase, 
since  the  result  would  be  to  illegally  withdraw,  and  pay  to  a 
stockholder  a  part  of  the  '^ capital  stock."  {Bank  of  San 
Luis  Obispo  v.  WickersJiam,  99  Cal.  655,  661,  [34  Pac.  444].) 
The  want  of  power  to  buy  its  own  stock  does  not  prohibit  a 
corporation  from  taking  the  stock  in  satisfaction  of  a  loan,  or 
when  otherwise  necessary  to  save  itself  from  loss  {Ralston  v. 
Bank  of  Calif  omia,  112  Cal.  208,  213,  [44  Pac.  476] ),  but  the 
general  rule  is,  as  above  stated,  that  the  purchase  is  unauthor- 
ized. Thus,  this  court  has  condemned,  as  in  violation  of  sec- 
tion 309,  a  by-law  assuming  to  give  to  any  stockholder,  the 
right,  upon  sixty  days'  notice,  to  withdraw  from  the  corpora- 
tion, and  to  receive,  upon  surrender  of  his  stock,  the  amount 
paid  therefor.  {Vercoutere  v.  Golden  State  L.  Co.,  116  Cal. 
410,  [48  Pac  375].) 

In  the  case  at  bar,  however,  we  have  something  more  than 
a  mere  attempt  by  a  stockholder  to  sell,  and  by  the  corpora- 
tion to  buy,  shares  of  stock.  The  plaintiff'  is  seeking  to  en- 
force a  part  of  an  entire  contract  under  which  the  stock  was 
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originallj  issued  |o  him.  The  right  to  return  the  stock  and 
to  receive  the  sum  agreed  to  be  paid  upon  such  return  was  a 
material  and  indivisible  part  of  the  consideration  upon  which 
the  plaintiff  agreed  to  become  a  stockholder.  As  between  the 
parties,  it  would  be  manifestly  unjust  to  permit  the  corpora- 
tion to  retain  the  money  paid  by  plaintiff,  and  at  the  same 
time  to  repudiate  the  promise  which  it  gave  in  exchange  for 
the  money.  The  obligation  to  pay,  upon  a  return  of  the 
shares,  the  sum  agreed  to  be  paid,  is  not  to  be  viewed  as  a 
new  undertaking,  arising  after  the  plaintiff  has  assumed  the 
relation  of  stockholder.  It  came  into  being  coincidentally 
with  the  contract  by  which  plaintiff  became  a  stockholder. 
The  sale  to  plaintiff  was  conditional.  He  never  became  a 
stockholder  except  subject  to  the  qualification  that  he  might 
return  his  shares  upon  the  stipulated  terms.  In  Ophir  Cons. 
Mines  Co.  v.  Brynteson,  143  Fed.  829,  [74  C.  C.  A.  625]  the 
circuit  court  of  appeals  for  the  seventh  circuit,  in  upholding 
the  right  of  recovery  under  a  contract  similar  to  those  in  the 
case  at  bar,  used  this  language:  ''It  is  contended  that  the  con- 
tract violates  section  485,  Mills'  Ann.  St.  Colo.,  which  pro- 
hibits the  use  by  corporations  of  any  of  their  funds  'for  the 
purchase  of  stock  in  their  own  company  or  corporation,  except 
such  as  may  be  forfeited  for  the  nonpayment  of  assessments 
thereon.'  This  agreement  is  in  no  sense  within  the  meaning 
or  object  of  the  provision  referred  to.  The  stock  was  held  in 
the  treasury  of  the  company  to  raise  funds  for  improvements, 
upon  such  terms  of  sale  as  were  adopted  by  the  president. 
The  right  to  so  hold  and  own  the  stock  remains  in  the  corpora- 
tion until  an  absolute  sale  is  made.  No  such  sale  arose  under 
the  agreement  in  suit.  It  was  of  the  well  recognized  class, 
known  as  a  contract  of  'sale  or  return,'  as  defined  in  Sturm  v. 
Boker,  150  U.  S.  312,  328,  [37  L.  Ed.  1093,  14  Sup.  Ct.  Hep. 
99],  where  the  title  passes  for  the  time  being,  but  subject  to 
the  option  of  the  purchaser  to  rescind  and  return  the  prop- 
erty within  the  time  stipulated.  With  the  exercise  of  the 
option  the  contract  of  sale  terminates  and  the  right  and  title 
of  the  corporation  is  restored  to  its  original  status.  No  sale 
has  been  accomplished,  and  no  purchase  or  repurchase  arises 
upon  the  part  of  the  corporation  through  the  return  of  its 
unsold  stock." 
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The  great  weight  of  authority  is  in  accord  with  this  view. 
Contracts  of  the  kind  under  discussion  have  generally  been 
sustained,  and  this,  too,  in  jurisdictions  in  which  corporations 
are  not  permitted  to  purchase  their  own  stock.  {Browne  v. 
8t  Paul  Plow  Works,  62  Minn.  90,  [64  N.  W.  66] ;  Veni  v. 
Duluth  C.  dk  S,  Co,,  64  Minn.  307,  [67  N.  W.  70] ;  Porter  v. 
Plymouth  G.  M.  Co.,  29  Mont.  347,  [101  Am.  St.  Rep.  569, 
74  Pac.  938] ;  Sweeney  v.  United  Underwriters  Co.  (S.  D.), 
137  N.  W.  379;  Jones  v.  Johmon,  86  Ky.  530,  [6  S.  W.  582] ; 
see,  also,  10  Cyc.  416 ;  2  CI.  &  M.  Pr.  Corp.,  sec.  475 ;  1  Cook 
on  Corporation,  6th  ed.,  sees.  83,  170.)  A  similar  ruling  has 
been  made  in  this  state  in  Dickinson  v.  Zubiate  Mining  Co,, 
11  Cal.  App.  656,  [106  Pac.  123].  The  case  of  Vercouiere 
V.  Oolden  State  L.  Co,,  116  Cal.  410,  [48  Pac.  375],  is  strongly 
relied  on  by  respondent  as  establishing  the  contrary  doctrine 
in  California.  But  the  case  is  readily  distinguishable  from 
the  one  at  bar.  There  the  plaintiff  relied  solely  upon  a  by- 
law which  assumed  to  authorize  every  subscriber  and  stock- 
holder to  withdraw  from  the  corporation  and,  upon  returning 
his  stock,  receive  what  had  been  paid  in.  Obviously  this,  if 
upheld,  would  have  made  possible  a  complete  destruction  and 
dissolution  of  the  corporation  without  compliance  with  the 
statutory  requirements.  As  a  by-law  the  provision  was 
clearly  bad.  But  a  very  different  case  is  presented  where  an 
individual  sets  up  a  contract  whereby  the  corporation  selling 
him  stock  agrees,  as  part  of  the  consideration,  to  give  him 
the  option  of  returning  the  stock  and  receiving  a  payment 
therefor. 

All  that  has  been  said  is  subject  to  the  qualification  that 
the  rights  of  creditors  are  not  to  be  affected  by  any  arrange- 
ment between  the  purchaser  of  stock  and  the  corporation. 
Undoubtedly  a  creditor  of  the  corporation  would  be  entitled 
to  hold  the  conditional  purchaser  as  a  stockholder  and  to  in- 
sist that  the  amount  of  his  subscription  be  made  applicable 
to  the  satisfaction  of  the  corporate  debts.  In  most  of  the 
cases  cited  by  appellant,  the  courts  were  dealing  with  states 
of  fact  in  which  the  rights  of  creditors  were  involved.  But 
no  such  question  arises  here,  the  complaint  alleging  that  the 
assets  of  the  corporation  are  greatly  in  excess  of  its  indebted- 
ness. 
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Nor  does  this  case  present  the  question  of  invalidity  of 
secret  stipulations  limiting  the  apparent  liability  of  certain 
subscribers.  Such  stipulations  have  been  frequently  de- 
nounced as  a  fraud  upon  other  subscribers,  as  well  as  credit- 
ors of  the  corporation.  (2  CI.  &  M.  Pr.  Corp.,  sec.  467c.) 
But  the  allegations  of  the  complaint  do  not  bring  the  case 
within  the  rule.  No  fact  is  alleged  which  would  justify  the 
inference  that  any  fraudulent  invasion  of  the  rights  of  other 
stockholders  (or,  as  already  stated,  creditors)  h^d  been  at- 
I  tempted  or  would  result. 

Under  the  views  stated,  the  complaint  clearly  states  a  cause 
of  action  on  the  agreement  between  Schulte  and  the  defend- 
ant. This  contract  calls  for  the  return  of  the  purchase  price, 
with  interest.  We  cannot  see  that  any  different  considera- 
tions apply  to  the  Mitchell  agreement.  That  instrument  re- 
quires the  corporation  to  pay  one  thousand  two  hundred  and 
fifty  dollars  on  the  return  of  shares  of  the  par  value  of  one 
thousand  dollars.  But  if  the  parties  had  the  right  to  agree, 
upon  the  original  sale  of  the  stock,  that  the  purchaser  should 
have  the  option  to  return  the  stock  and  receive  a  money  pay- 
ment, it  can  make  no  difference  whether  the  amount  to  be 
so  paid  was  equal  to,  or  more  or  less  than,  the  original  price. 
In  either  case  the  right  to  have  the  payment  upon  tender  of 
the  stock  was  reserved  by  the  purchaser  as  a  condition  upon 
which  he  took  his  stock.  The  validity  of  the  condition  cannot 
depend  upon  the  amount  of  the  payment. 

The  judgment  is  reversed,  with  directions  to  the  court  be- 
low to  overrule  the  demurrer,  granting  leave  to  the  defend- 
ants to  answer  within  a  stated  time. 

Melvin,  J.,  Henshaw,  J.,  and  Shaw,  J.,  concurred. 
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[L.  A.  No.  2975.    Department  One. — Jannarj  9,  1913.] 

H.  C.  VAN  BUSKIRK,  Respondent,  v.  J.  T.  KUHNS,  Ad- 
ministrator of  the  Estate  of  E.  P.  Reynolds,  Deceased, 
Appellant. 

Statutx  or  Limitations — Prbsukption  as  to  Fokkion  Law. — ^In  the 
absence  of  proof,  the  law  of  a  foreign  jurisdiction  with  reference 
to  limitations  of  actions  is  presumed  to  be  the  same  as  the  law  of 
this  state. 

Id. — Pbomisb  to  Pat  Dbbt  **Whin  ABLB"---PBiJ*oaMANCB  or  Condi- 
tion.— ^A  promise  to  pay  a  debt  "when  able"  is  conditional,  and  no 
cause  of  action  accrues  thereon  until  the  condition  is  performed, 
that  is  to  say,  until  the  debtor  is  able  to  pay,  and  until  then  the 
statute  of  limitations  does  not  commence  to  run. 

Id. — Complaint  uvbt  Allkob  Abiutt  to  Pay — Appeal  from  Judg- 
ment.— ^In  an  action  to  enforce  such  a  promise,  it  is  essential  to 
support  a  judgment  for  the  plaintiff  that  the  complaint  should  al- 
lege, and  the  court  should  find,  the  debtor's  ability  to  pay.  A  de- 
fect in  so  alleging  and  finding  is  reviewable  on  an  appeal  from  the 
judgment. 

Id. — DErsNSB  or  Statutb  or  Limitations — ^Defendant  must  Pbovi 
Bab  or  Statute. — In  such  an  action,  in  order  to  establish  the  af- 
firmative defense  of  the  statute,  of  limitations,  it  was  incumbent 
upon  the  defendant  to  show  that  the  debtor  had  the  ability  to  pay 
his  debt,  and  that  a  cause  of  action  accrued  against  him  more  than 
the  statutory  time  before  the  filing  of  the  complaint. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Riv- 
erside County  and  from  an  order  refusing  a  new  trial.  F.  E. 
Densmore,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Collier,  Camahan  &  Craig,  for  Appellant 

Purington  &  Adair,  for  Respondent. 

SLOSS,  J. — The  defendant  appeals  from  a  judgment 
against  him,  and  from  an  order  denying  his  motion  for  a  new 
trial. 

The  action  was  brought  to  foreclose  a  mortgage  on  land  in 
Riverside  County.    It  is  alleged  in  the  complaint  that  in  No- 
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vember,  1894,  the  defendant's  intestate,  E.  P.  Beynolds,  Jr., 
who  was  then  indebted  to  plaintiff  in  the  sum  of  three  thou- 
sand dollars  for  money  loaned,  borrowed  of  plaintiff  the  fur- 
ther sum  of  one  thousand  five  hundred  dollars,  and  promised 
to  pay  plaintiff  the  entire  sum  of  four  thousand  five  hundred 
dollars  ''whenever  he,  the  said  E.  P.  Reynolds,  Jr.,  should 
be  able  to  do  so."  This  transaction  took  plaee  at  Wymore, 
Gage  County,  Nebraska.  At  the  same  time  and  place,  Rey- 
nolds executed  and  delivered  to  plaintiff  an  instrument,  in 
form  a  bargain  and  sale  deed  of  the  property  above  men- 
tioned, the  instrument  being  given  and  accepted  as  a  mort- 
gage to  secure  the  payment  of  said  sum  of  four  thousand  five 
hundred  dollars.  With  the  exception  of  three  hundred  and 
fifty  dollars,  the  debt  is  unpaid.  Reynolds  died  in  Decem- 
ber, 1907,  and  the  defendant  was,  by  the  superior  court  of 
Riverside  County,  appointed  administrator  of  his  estate.  Re- 
course against  any  property,  other  than  that  mortgaged,  is 
waived. 

The  answer  denies  the  making  of  the  loan,  and  the  execu- 
tion of  the  mortgage.  It  also  pleads  the  bar  of  the  statute 
of  limitations,  specifying  sections  361,  339  (subd.  1),  and  337 
(subds.  1  and  2)  of  the  Code  of  Civil  Procedure. 

The  findings  were  in  favor  of  the  plaintiff,  and  judgment 
of  foreclosure  followed. 

The  appellant's  principal  contention  is  that  the  evidence 
establishes  that  the  action  was  barred  by  the  statute  of  lim- 
itations, and  particularly  by  section  361.  Under  that  section, 
an  action  based  upon  a  cause  of  action  arising  in  another  state 
cannot  be  maintained  in  this  state  after  the  lapse  of  time 
within  which  an  action  might  have  been  maintained  in  the 
state  in  which  the  cause  of  action  arose.  There  is  an  excep- 
tion in  favor  of  citizens  of  this  state,  but  the  plaintiff  is  not 
within  the  excepted  class. 

If,  then,  at  the  date  of  the  filing  of  the  complaint  herein, 
an  action  on  the  debt  could  not  have  been  maintained  in  Ne- 
braska, the  state  in  which  the  cause  of  action  arose,  the  suit 
to  foreclose  the  mortgage  must  be  held  to  be  barred  here. 
(AUen  V.  AUen,  95  Cal.  184,  [16  L.  R.  A.  646,  30  Pac.  213] ; 
LtUy-Bracketi  Co.  v.  Sonnemann,  157  Cal.  192,  [21  Ann.  Cas. 
1279, 106  Pac.  715].)  There  was  no  evidence  of  the  Nebraska 
law  with  reference  to  limitation  of  actions,  but,  since,  in  the 
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absence  of  proof,  the  law  of  a  foreign  jurisdiction  is  pre- 
sumed to  be  the  same  as  our  own  {Hickman  v.  Alpaugh,  21 
Cal.  225;  Flood  v.  Dunphy,  147  Cal.  95,  [81  Pac.  315] ;  LiUy- 
Brackeit  Co.  v.  Sonnemann,  157  Cal.  192,  [21  Ann.  Cas.  1279, 
106  Pac.  715] ),  the  period  within  which  an  action  might  have 
been  brought  in  Nebraska  on  the  oral  agreement  to  repay  the 
money  loaned  must  be  taken  to  be  two  years.  (Code  Civ. 
Proc,  sec.  339,  subd.  1.) 

On  the  propositions  just  stated  there  is  no  dispute  between 
the  parties.  They  advance  opposing  views,  however,  regard- 
ing the  time  when  a  cause  of  action  on  the  debt  accrued.  The 
loan  was  made  in  November,  1894.  Reynolds  died  in  Decem- 
ber, 1907,  and  this  action  was  commenced  in  May,  1910. 
There  was,  accordingly,  a  lapse  of  thirteen  years  after  the 
making  of  the  loan,  until  Reynolds's  death,  and  over  fifteen 
years  until  the  filing  of  the  complaint. 

The  appellant  contends  that  where  a  promisor  agrees  to 
make  a  payment  ''when  able,"  his  obligation  is  to  pay  within 
a  reasonable  time,  and  that  the  right  to  sue  is  barred  at  the 
expiration  of  such  reasonable  time.  If  the  rule  be  as  claimed, 
it  will  not  be  doubted  that  a  delay  of  fifteen  years  is,  prima 
facie,  long  enough  to  permit  a  reasonable  time  within  which 
to  sue,  together  with  two  years  thereafter,  to  elapse  several 
times. 

But  the  authorities  in  this  state  seem  to  establish  a  differ- 
ent rule  for  construing  a  promise  to  pay  **when  able."  They 
support  the  respondent's  contention  that  such  a  promise  is 
conditional,  and  that  no  cause  of  action  accrues  until  the  con- 
dition is  performed,  that  is  to  say,  until  the  debtor  is  able  to 
pay.  [  In  Curtis  v.  City  of  Sacramento,  70  Cal.  412,  [11  Pac. 
748],  the  court  said  that  ''if  the  debtor  promises  to  pay  the 
debt  when  he  is  able,  or  by  installments,  etc.,  the  creditor  can 
claim  nothing  more  than  the  promise  gives  him."  ]  In  Rodg- 
ers  V.  Byers,  127  Cal.  528,  [60  Pac.  42],  the  defendant,  being 
indebted  to  plaintiff,  wrote  to  plaintiff  before  action  was 
barred,  saying,  "I  will  liquidate  that  note  as  soon  as  I  can  get 
the  money.  .  .  .  Will  pay  as  soon  as  I  can."  It  was  held 
that  plaintiff  could  not  rely  upon  the  statements  as  extend- 
ing his  time  to  sue  upon  the  original  obligation.  His  claim, 
said  the  court,  was  based  upon  a  "substituted,  conditional 
promise,"  and  the  proper  action  would  have  been  one  for  the 
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breach  of  such  promise,  ''in  which  it  would  have  been  neces- 
sary for  the  plaintiff  to  allege  the  promise  and  show  the  con- 
dition broken  after  defendant's  ability  to  perform.''  (See, 
also,  Morehouse  v.  Morehouse,  140  Cal.  88,  [73  Pac.  738].) 
It  follows  that  until  the  debtor  becomes  able  to  pay,  the  stat- 
ute of  limitations  does  not  begin  to  run.  The  general  current 
of  authority  is  to  this  effect.  (25  Cyc.  1350;  19  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.  193 ;  Tebo  v.  Robinson,  100  N.  T.  27,  [2 
N.  B.  383] ;  Richardson  v.  Bricker,  7  Colo.  58,  [49  Am.  Rep. 
344,  1  Pac.  433] ;  Mattocks  v.  Chcdwick,  71  Me.  313 ;  Scott  v. 
Thornton,  104  Tenn.  547,  [58  S.  W.  236] ;  Barker  v.  Heath, 
74  N.  H.  270,  [67  Atl.  222].)  Nothing  contrary  to  this  view 
is  decided  in  cases  like  Williston  v.  PerkinsX^l  Cal.  554^  or 
Earle  v.  Sunnyside  Land  Co.^isO  Cal.  214;j[88  Pac.  920], 
Where  the  promise  was  to  pay  out  of  a  fund  fo  be  realized  in 
a  certain  way.  It  was  held  in  these  and  similar  cases  that 
there  is  an  implied  obligation  to  use  reasonable  diligence  in 
performing  the  act  upon  which  payment  was  contingent.  In 
default  of  such  diligence,  payment  becomes  due  without  per- 
formance of  the  condition.  But  there  is  nothing  in  the  facts 
before  us  to  bring  this  case  within  the  rule  stated.  It  is  not 
suggested  that  Reynolds  was  in  any  way  derelict  in  his  ef- 
forts to  acquire  the  means  to  pay  his  debt. 

Since  the  statute  of  limitations  is  an  af&rmative  defense, 
it  became  incumbent  upon  the  defendant,  in  order  to  estab- 
lish this  plea,  to  show  that  Reynolds  had  the  ability  to  pay 
his  debt,  and  that,  accordingly,  a  cause  of  action  against  him 
accrued  more  than  the  statutory  time  before  the  filing  of  the 
complaint.  The  evidence  on  the  subject  is  rather  meager, 
and  we  think  the  court  below  was  justified  in  making  a  find- 
ing, implied  in  the  finding  that  the  action  was  not  barred, 
that  Reynolds  had  not  had  such  ability. 

But  if  the  views  above  expressed  are  sound,  the  very  fact 
that  prevents  the  statute  from  running  (i.  e.,  the  lack  of  abil- 
ity, on  Reynolds's  part,  to  pay  his  debt),  operates  also  to 
prevent  the  plaintiff  from  maintaining  his  action.  The  rea- 
son that  the  statute  does  not  run  is  that  the  promise  is  condi- 
tional upon  the  debtor's  ability  to  pay,  and  that  a  cause  of 
action  does  not  accrue  until  such  ability  exists.  If  the  prom- 
ise is  conditional  upon  such  ability,  it  is,  as  is  said  in  Rodgers 
Y.  Byers,  127  Cal.  528,  [60  Pac.  42],  incumbent  upon  the 
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plaintiff  to  allege  and  prove  that  the  condition  has  been  com- 
plied with.  This  is  not,  like  the  plea  of  the  statute  of  limita- 
tions, matter  of  defense.  It  is  a  substantive  part  of  the  cause 
of  action,  and  the  burden  of  proof  with  respect  to  it,  is  upon 
the  plaintiff.  {BidweU  v.  Rogers,  10  Allen,  438;  Baynton  v. 
Moulton,  159  Mass.  248,  [34  N.  E.  361] ;  Veasey  v.  Reeves,  6 
Ind.  406;  Halladay  v.  Weeks,  127  Mich.  363,  [89  Am.  St. 
Rep.  478,  86  N.  W.  799] ;  Parker  v.  Butterworth,  46  N.  J.  L. 
244,  [50  Am.  Rep.  407].  The  complaint  contains  no  allega- 
tion of  such  ability,  and  the  court  does  not  find  it.  There  is, 
therefore,  a  want  of  averment  and  finding  of  facts  establish- 
ing the  existence  of  a  cause  of  action.  The  plaintiff  alleges 
a  promise  to  pay  in  a  certain  event.  He  does  not  allege,  and 
the  court  does  not  find,  that  the  event  upon  which  the  obliga- 
tion depends,  has  occurred.  Neither  the  complaint,  there- 
fore, nor  the  findings,  support  the  judgment.  This  defect  is 
one  that  may  be  reviewed  on  an  appeal  from  the  judgment 

The  result  of  these  views  being  that  the  judgment  must  be 
reversed,  it  is  unnecessary  to  consider  the  further  points  made 
by  the  appellant. 

The  judgment  and  the  order  denying  a  new  trial  are  re- 
versed. 

Shaw,  J.,  and  Angellotti,  J.,  concurred. 


[Sae.  No.  1974.    Bepaitment  One. — Jannary  10,  1918.] 

LEUTIE  C.  SNOWBALL,  Executrix  of  the  Last  Will  and 
Testament  of  Milton  S.  Snowball,  Deceased,  Respondent, 
V.  H.  H.  SNOWBALL,  Administrator  of  the  Estate  of 
Lucy  A.  Snowball,  Deceased,  Appellant. 

£vn>KMCE — Exclusion  or  Testimont  as  to  Gomvxbsation — ^Bcvixw  or 

BUUNG — SUBSTANCX  0¥  CONVXtSATION  NOT  SHOWN. — In  an  actiott 
to  recover  the  amount  due  on  promissory  notes,  which  was  defended 
on  the  ground  of  want  of  consideration,  where  a  witness  for  the 
defendant  had  testified  that  he  had  a  conversation  with  the  payee 
of  the  notes,  the  refusal  of  the  court  to  permit  the  witness  to  state 
what  the  conversation  was,  on  the  ground  that  it  was  immaterial, 
irrelevant,  and  incompetent,  cannot  be  deemed  erroneous  or  in  i1 
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constituting  ground  for  leversal,  in  the  absence  of  any  statement 
made  to  the  trial  eourt  showing  what  the  defendant  ohiimed  the 
■ubstanoo  of  the  conversation  to  be. 

OoicPBOMiss  or  Disputed  C?laih — Gonsidbsation — Abssngb  or  Good 
Faith. — ^An  agreemeD>t  to  settle  a  claim  upon  which  suit  has  not 
been  begun  is  not  supported  by  a  sufficient  consideration  if  the  party 
seeking  to  enforce  it  knew  his  claim  to  be  groundless  and  did  not 
assert  it  in  good  faith. 

Pbomissobt  Notes — Settlement  or  Will  Contest — Intention  to  Con- 
test— ^Evidence. — ^In  an  action  on  promissory  notes  given  by  a 
mother  to  her  son  in  settlement  of  his  threatened  contest  of  his 
father's  will,  and  which  was  defended  on  the  ground  that  there  was 
BO  consideration  for  the  notes  due  to  the  fact  that  the  payee  had 
BO  intention  to  make  such  contest  at  the  time  the  notes  were  exe- 
eutedy  the  refusal  of  the  court  to  permit  a  witness  for  the  defend- 
ant to  answer  the  question  whether  or  not,  about  one  month  before 
the  settlement,  the  payee  had  stated  he  had  no  intention  of  contest- 
ing the  will  and  waa  satisfied  with  it,  will  not  be  deemed  sufficiently 
prejudicial  to  require  a  reversal  where  there  was  no  indication 
as  to  the  nature  of  the  answer  the  witness  would  have  made  to  the 
question,  and  the  evidence  introduced  left  no  doubt  that  the  son 
subsequently  had  the  intention  to  contest. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yolo 
County.    H.  M.  Albery,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court* 

Arthur  C.  Huston,  for  Appellant 

Charles  W.  Thomas,  Charles  W.  Thomas,  Jr.,  and  Hudson 
Grant,  for  Respondent. 

SHAW,  J. — The  defendant  appeals  from  the  judgment  and 
presents  the  proceedings  at  the  trial  upon  a  bill  of  exceptions. 

On  March  7,  1906,  Lucy  A.  Snowball  executed  to  Milton  S. 
Snowball  two  promissory  notes,  one  for  one  thousand  five  hun- 
dred  dollars,  due  two  years  thereafter,  and  the  other  for  five 
hundred  dollars,  due  three  years  thereafter.  Afterward  both 
the  payer  and  payee  died.  This  action  was  begun  by  the  ex- 
ecutrix of  Milton  S.  Snowball's  estate  to  recover  from  the 
estate  of  Lucy  A.  Snowball  the  amount  due  on  said  notes. 
After  hearing  the  evidence  the  court  below  directed  the  jury 
to  return  a  verdict  for  the  plaintiff  for  the  amount  due  upon 
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the  notes.  This  was  done  and  a  judgment  was  entered  ac- 
cordingly. 

The  defense  set  up  in  the  answer  was  that  there  was  no  con- 
sideration for  the  notes  sued  on.  There  was  also  an  attempt 
to  allege  that  the  notes  were  procured  by  fraud  exercised 
upon  the  maker  by  the  deceased,  Milton  S.  Snowball,  and 
Leutie  A.  Snowball.  Defendant  charges  that  Milton  and 
Leutie,  for  the  purpose  of  inducing  their  mother  to  execute 
said  notes,  falsely  stated  to  her  that  Milton  intended  to  contest 
the  will  of  John  W.  Snowball  in  order  to  secure  a  judgment 
that  he  died  intestate,  that  Milton  in  fact  had  no  intention 
to  make  such  contest,  but  that  the  mother  believed  he  did  so 
intend,  and  that  relying  on  that  belief  and  on  his  said  decla- 
rations that  he  did  so  intend,  and  by  reason  thereof,  she  exe- 
cuted the  said  notes,  and  that  there  was  no  consideration  for 
the  said  notes.  These  allegations  constitute  a  detailed  state- 
ment of  the  defense  that  the  notes  were  given  without  con- 
sideration. It  is  not  alleged  that  they  were  given  in 
settlement  of  the  threatened  contest  or  to  induce  Milton  to 
refrain  from  making  the  same.  The  evidence,  however,  shows 
that  they  were  given  to  accomplish  that  purpose.  It  is  con- 
ceded that  the  evidence  admitted  was  sufficient  to  establish 
the  fact  that  the  notes  were  given  for  a  good  and  sufficient 
consideration.  The  only  errors  alleged  are  that  the  court 
erred  in  certain  rulings  excluding  evidence  offered  by  the 
defendant. 

John  W.  Snowball,  the  husband  of  Lucy  A.  Snowball,  died 
on  February  5,  1906.  He  left  four  surviving  children, — 
namely,  Leutie  A.,  Milton  S.,  Leon,  and  H.  H.  SnowbalL 
The  will  of  John  W.  was  admitted  to  probate  on  March  5, 
1906,  and  Leutie  A.  Snowball  was  appointed  executrix 
thereof.  The  facts  shown  by  the  evidence  are  substantially 
as  follows:  John  W.  Snowball's  will  was  made  some  two  years 
before  his  death.  It  gave  to  Milton  two  parcels  of  land. 
Milton  had  been  living  upon  one  parcel  and  paying  the  taxes 
thereon  for  some  ten  years  and  claimed  that  it  belonged  to 
him.  The  other  tract  was  sold  by  John  W.  before  his  death. 
The  will  also  gave  to  Leon  bank  stock  of  the  value  of  two 
thousand  dollars.  Milton  and  Leon  were  dissatisfied  with  the 
provisions  of  the  will  in  their  favor  and  made  threats  to  the 
mother,  Lucy,  and  to  their  sister,  Leutie,  that  they  would 
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initiate  a  contest  against  it.  Thereupon  a  settlement  agree- 
ment was  made  between  these  four  in  pursuance  of  which 
said  contest  was  abandoned.  This  agreement  was  made  on 
the  seyenth  day  of  March,  1906,  and  the  notes  in  controversy 
were  executed  as  a  part  thereof.  In  substance,  the  agreement 
was  that  Milton  was  to  receive  five  thousand  dollars  and  Leon 
was  to  receive  the  sum  of  five  thousand  dollars,  in  considera- 
tion whereof,  they  were  to  refrain  from  making  the  contest. 
Leutie  was  to  give  three  thousand  dollars  to  Leon  and  two 
thousand  dollars  to  Milton,  and  Lucy,  the  mother,  was  to  exe- 
cute the  two  notes  to  Milton  amounting  to  two  thousand  dol- 
lars, and  Milton  was  to  accept  the  lot  which  had  not  been  sold 
and  of  which  he  claimed  to  be  the  owner,  in  lieu  of  one  thou- 
sand dollars  of  the  five  thousand  dollars  to  be  received  by 
him.  In  pursuance  of  this  agreement  Leutie  gave  the  three 
thousand  dollars  to  Leon  and  the  two  thousand  dollars  to  Mil- 
ton. Lucy  executed  to  Milton  the  two  notes  sued  on,  and 
MUton  and  Leon  thereupon  executed  to  Leutie  conveyances  of 
all  of  their  interest  in  the  estate  of  their  said  father.  Leutie 
agreed  that  upon  the  settlement  of  the  father's  estate  she 
would  reconvey  the  said  home  place  to  Milton.  As  a  matter 
of  fact  they  did  abandon  the  contest  and  no  such  contest  was 
ever  filed  or  instituted. 

H.  H.  Snowball  was  called  as  a  witness  for  the  defendant 
and  he  testified  that  after  John  W.  Snowball's  death  and 
before  his  will  was  filed  for  probate,  he  had  a  conversation 
with  Milton  in  regard  to  contesting  his  father's  will.  The 
will  was  filed  on  February  17,  1906.  He  was  asked  to  state 
what  the  conversation  was  and  the  court  refused  to  allow  the 
question  to  be  answered  on  the  ground  that  it  was  immaterial, 
irrelevant,  and  incompetent.  This  ruling  is  assigned  as  error. 
The  defendant  made  no  statement  to  the  court  showing  what 
he  claimed  the  substance  of  the  conversation  to  be,  hence,  it 
cannot  be  determined  whether  the  exclusion  of  the  evidence 
was  erroneous  or  not,  and  this  ruling  of  itself  constitutes  no 
ground  for  reversal.  (Marshall  v.  Hancock,  80  Cal.  84,  [22 
Pac.  61] ;  Houghton  v.  Clarke,  80  Cal.  420,  [22  Pac.  288] ; 
Taylor  v.  Kelley,  103  Cal.  186,  [37  Pac.  216].)  As  was  ob- 
served  in  Marshall  v.  Hancock,  *'the  conversation,  if  there  was 
one,  may  have  been  about  a  matter  entirely  aside  from  the 
matter  under  investigation." 
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The  witness  was  then  asked'  whether  or  not  after  the 
father's  will  was  read  which  was  a  few  days  after  his  death 
on  Febraary  Sth,  and  before  March  7,  1906,  he  had  a  eonver- 
sation  with  Milton  wherein  Milton  stated  that  he  was  satisfied 
with  his  father's  will  and  had  no  intention  whatever  of  con- 
testing the  same.  An  objection  that  this  question  was  imma- 
terial, incompetent,  and  irrelevant  was  sustained.  A  similar 
question  as  to  a  conversation  after  the  seventh  day  of  March 
was  also  excluded.  It  is  claimed  that  these  rulings  are  erro- 
neous. 

The  evidence  of  the  settlement  agreement,  of  which  the 
notes  constituted  a  part,  was  introduced  by  the  defendant,  it  is 
clear  and  positive,  and  there  is  no  claim  that  it  is  not  substan- 
tially correct.  Milton  and  Leon,  in  consideration  of  the  money 
and  notes  received  by  them,  respectively,  not  only  agreed  not 
to  contest  the  will,  but  each  also  conveyed  to  Leutie  all  his 
interest  in  the  estate,  thereby  divesting  himself  of  the  right 
to  make  such  contest.  (Code  Civ.  Proc,  sec.  1327;  Estate  of 
Eddman,  148  Cal.  236,  [113  Am.  St.  Rep.  231,  82  Pac.  962] ; 
State  V.  Superior  Court,  148  Cal.  56,  [2  L.  R.  A.  (N.  S.)  643, 
82  Pac.  672] ;  Estate  of  Wickersham,  153  Cal.  612,  [96  Pac. 
311].)  This  conveyance  was  necessary  in  order  to  make  the 
settlement  secure  and  it  formed  a  material  part  of  the  con- 
sideration for  the  notes.  It  is  true  that  an  agreement  to  set- 
tle a  claim  upon  which  surt  has  not  been  begun  is  not  sup- 
ported by  a  sufficient  consideration  if  the  party  seeking  to 
enforce  it  knew  his  claim  to  be  groundless  and  did  not  assert 
it  in  good  faith.  {McOlynn  v.  Scott,  4  N.  D.  24,  [58  N.  W. 
460];  McClure  v.  McClure,  100  Cal.  343,  [34  Pac.  822].) 
The  answer  to  the  question,  if  affirmative,  might  perhaps  tend 
to  prove  bad  faith  in  Milton.  But  a  person's  intentions  read- 
ily change.  An  expression  of  intent  at  one  time  is  but  slight 
evidence  that  it  has  continued  to  a  subsequent  time,  especially 
when,  as  here,  the  contrary  purpose  is  positively  declared  on 
the  subsequent  occasion  and  is  followed  up  by  action  to  the 
extent  of  conveying  a  valuable  right  and  interest.  Counsel 
did  not  even  state  to  the  trial  court  that  he  expected  an  af- 
firmative answer.  It  would  have  been  better  policy  for  that 
court  to  have  admitted  the  evidence,  but  under  the  circum- 
stances and  in  the  absence  of  any  indication  as  to  the  nature 
of  the  answer,  w&  deem  the  error,  if  it  can  be  so  termed|  to 
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be  too  trivial  to  justify  a  reversal.  Declarations  of  intent  not 
to  contest,  made  after  the  settlement,  would  be  entirely  con- 
sistent therewith  and  would  not  tend  to  impeach  the  settle- 
ment agreement  or  to  show  bad  faith  in  making  the  claim. 

A  considerable  part  of  the  discnasion  in  the  appellant's 
brief  relates  to  the  question  of  confidential  relations  and  the 
effect  thereof  upon  the  duty  of  one  to  show  good  considera- 
tion for  a  contract  in  his  favor  made  by  another  party  to 
whom  he  stands  in  confidential  relations.  We  do  not  think 
this  question  is  of  any  importance.  Although  the  relation 
between  Milton  and  Lucy  was  that  of  parent  and  child,  it  is 
clear  from  the  evidence  that  there  was  no  confidential  rela^ 
tion  between  them  sufScient  to  impose  upon  him  any  duty  to 
have  his  mother  call  in  independent  advice  in  the  matter. 
Furthermore,  the  evidence  also  shows  that  the  settlement  was 
made  upon  the  advice  of  an  attorney  called  for  that  purpose 
by  the  mother  herself. 

There  are  no  other  points  of  suf&cient  importance  to  de- 
serve mention. 

The  judgment  is  affirmed. 

Sloss,  J.,  and  Angelotti,  J.,  concurred. 
Hearing  in  Bank  denied. 


[L.  A  No.  2969.    Department  One. — ^January  11,  1918.] 

HABBY  GRAY,  Respondent,  v.   GEORGE  B.  ELLIS  and 
NORMAN   W.    CHURCH,    Copartners   doing   business 
under  the  firm   name   of   Ellis  &   Church,   and  THE 
NORTHERN  INVESTMENT  COMPANY  (a  Corpora- 
tion), Appellants. 

COBPORATIONS — SUBSCBIPTION   TO    STOCK    IN    PaBTICULAB   COBFOBATION-^ 

Application  to  Stock  in  Diitebent  Coicpant — ^Liabiutt  to  Bk- 
FUND. — ^Where  an  agent  authorized  to  obtain  subseriptiong  to  the 
capital  stock  of  two  different  corporations,  diverts  money  specifleallj 
paid  bim  for  a  subscription  to  the  original  stock  of  one  of  such 
corporations,  and  attempts  to  applj  it  for  a  subscription  to  the  stock 

GLXIV.  0*1.^81 
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of  the  other,  and  the  money  is  so  received  and  applied  hj  the  other, 
both  the  agent  and  the  corporation  obtaining  the  moneji  although 
it  maj  have  had  no  knowledge  of  the  terms  on  which  the  agent 
received  it,  are  liable  to  refund  it  to  the  pajer,  as  for  monej  had 
and  received  to  his  use,  if  it  was  impossible  to  apply  the  money  on 
account  of  a  subscription  for  the  stock  of  the  intended  corporation, 
due  to  the  fact  that  all  of  the  stock  of  that  company  had  been  anb- 
acribed  for  prior  to  the  date  of  the  payer's  subscription. 

Id. — CoapoRATioNS  of  Sams  Csajulgtek  and  Havino  Pbopebtt  gw  Sams 
Yalux. — It  is  immaterial  to  the  right  to  recover  such  money  that 
there  was  no  difference  in  the  value  of  the  stock  of  the  two  eom- 
panieSi  and  that  the  property  of  one  corporation  was  the  same  in 
character  and  value  as  that  of  the  other. 

Id. — ^Instructions  Bequxstkd  bt  Appellant. — The  appellants  cannot 
complain  of  instructions  to  the  jury,  which  left  them  to  determine 
whether  under  the  subscription  agreement  the  payers  of  the  money 
had  the  right  to  elect  which  stock  his  money  was  to  be  applied  on,  if 
they  joined  in  requesting  instructions  to  that  effect. 

Id. — Obioinal  Subscription  to  Stock — ^Acckptancb  of  Stock  Albzadt 
Issued. — One  who  has  contracted  to  take  stock  in  a  company  at*  an 
original  subscriber  thereto,  cannot  be  compelled  to  accept  from 
others,  in  satisfaction  of  his  rights  under  such  contract,  any  stock 
that  had  been  subscribed  for  by,  and  issued  to,  other  persons,  and 
that  was  then  owned  by  other  persons, 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
Leon  F.  Moss,  Judge.* 

The  facts  are  stated  in  the  opinion  of  the  court 

Denis  &  Loewenthal,  for  Appellants  Ellis  &  Church. 

Thomas  0.  Toland,  Cedric  E.  Johnson,  and  T.  P.  Welch, 
for  Appellant  Northern  Investment  Company. 

Hatch  &  Lloyd,  Hatch,  Lloyd  &  Hunt,  and  Harvey  D. 
Cheney,  for  Respondent. 

THE  COURT. — This  is  an  appeal  from  a  judgment  in  favor 
of  plaintiff,  and  from  an  order  denying  defendant's  motion 
for  a  new  trial.  The  case  was  tried  with  a  jury,  which  ren- 
dered a  verdict  in  favor  of  plaintiff  for  the  full  amount 
claimed. 
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The  action  is  one  to  recover  $2,250  paid  by  plaintiff  to  Ellis 
ft  Church  on  account  of  a  subscription  for  the  purchase  of  cer- 
tain corporate  stock,  which  money,  it  is  substantially  alleged, 
was  diverted  by  Ellis  &  Church  to  payment  on  account  of  a 
subscription  for  stock  in  another  and  a  different  corporation 
from  the  one  for  whose  stock  he  had  subscribed,  viz.,  the  de- 
fendant Northern  Investment  Company,  which  diversion  he 
promptly  repudiated.  The  memorandum  of  agreement  for 
such  purchase  executed  by  plaintiff  is  set  forth  in  the  com- 
plaint, the  same  being  as  follows : 

**We,  the  undersigned,  hereby  severally  agree  to  pay  to  Ellis 
ft  Church,  agents,  the  sums  set  after  our  names  respectively, 
on  the  following  terms  and  conditions : 

''Fifteen  per  cent  (15%)  in  cash,  and  the  balance  as  called 
for,  being  pa3nnenta  on  account  of  purchase  of  stock  of  the 
Northern  or  Western  Trust  Companies,  said  Northern  or 
Western  Trust  Companies'  stock  representing  bonds  and  stock 
of  the  Home  Telephone  Company  of  San  Francisco : 

Names.  Amounts  to  be  paid. 

S.  W.  Clark $  3,000 

C.  C.  Ames 15,000 

P.  C.  Hornby 35,000 

H.  H.  Barstin 10,000 

Harry  Gray 15,000 

By  H.  D.  L. 

John  T.  Bill      5,000'' 

Treating  this  contract  as  giving  the  plaintiff  the  right  to 
elect  or  direct  to  which  of  the  two  corporations  referred  to  his 
subscription  should  be  made  (the  "Northern"  or  "Northern 
Trust  Company"  referred  to  therein  being  the  defendant 
Northern  Investment  Company),  it  was  alleged  in  the  com- 
plaint that  at  the  time  of  the  payment  of  the  money,  plaintiff 
elected  and  directed  that  the  same  should  be  applied  upon  the 
purchase  of  stock  in  the  Western  Trust  Company,  and  that 
said  election  and  choice  was  agreed  to  and  acquiesced  in  by 
said  Ellis  &  Church,  they  so  acknowledging  in  their  receipt 
given  for  such  money.  It  is  further  substantially  alleged  that 
Ellis  &  Church  paid  said  money  to  the  Northern  Investment 
Company,  on  account  of  a  subscription  by  plaintiff  for  stock 
of  the  last-named  company,  said  company  receiving  the  same 
and  sending  plaintiff  a  certificate  for  one  hundred  and  fifty 
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shares  therein,  which  he  at  once  returned,  repudiating  the 
action  of  Ellis  &  Church  in  the  matter,  and  declining  to  be 
considered  a  subscriber  for  any  stock  of  said  corporation. 
Defendant  Northern  Investment  Company  has  ever  since 
retained  plaintiff's  money,  insisting  that  it  is  entitled  to  retain 
the  same  as  on  account  of  a  subscription  for  its  stock.  It  is 
further  alleged  that  Ellis  &  Church  have  steadily  refused  to 
apply  said  money  on  account  of  a  subscription  for  Western 
Trust  Company's  stock.  We  think  the  allegations  of  the  com> 
plaint  sufficiently  show  that  Ellis  &  Church  were  the  agents 
of  both  corporations  in  the  matter.  The  answer  clearly  and 
definitely  acknowledges  that  they  were  the  agents  of  both  cor> 
porations  for  the  sale  of  the  stock  thereof,  and  that  they  were 
soliciting  and  receiving  subscriptions  from  the  public  at  large 
for  the  stock  of  both  corporations,  and  for  such  subscription 
purposes  were  circulating  agreements  in  the  form  set  out  in 
the  complaint.  It  further  appears  from  the  answer  and  from 
the  evidence  that  said  corporations  were  formed  solely  to  pur- 
chase and  hold  certain  stocks  and  bonds  of  the  Home  Tele- 
phone Company  of  San  Francisco,  and  the  stock  of  both  was 
of  precisely  equal  value,  share  for  share,  and  was  based  upon 
the  said  assets,  to  wit,  stocks  and  bonds  of  said  Home  Tele- 
phone Company,  and  nothing  else,  and  each  share  of  stock 
of  the  Northern  Investment  Company  represented  the  same 
number  of  stocks  and  bonds  of  said  telephone  company,  as 
did  each  share  of  stock  of  the  Western  Trust  Company.  The 
only  differences  appear  from  the  evidence  to  have  been  that 
the  principal  place  of  business  of  the  Western  Trust  Com- 
pany was  the  city  of  Los  Angeles,  while  that  of  the  Northern 
Investment  Company  was  San  Francisco,  and  that  the  officers 
of  the  two  corporations,  with  the  exception  of  the  president, 
were  different,  the  same  person  being  president  of  each  cor- 
poration. 

The  theory  of  plaintiff's  complaint  may  fairly  be  said  to 
be  that  both  defendants  are  liable  to  him  as  for  money  had 
and  received  to  his  use.  The  money  paid  by  him  for  a  sub- 
scription for  stock  in  one  corporation  to  the  agents  of  such 
corporation  having  been  diverted  by  such  agents  to  another 
corporation  of  which  they  were  also  agents,  and  attempted  to 
be  applied  by  such  other  corporation  for  and  on  account  of  a 
/  subscription  for  its  own  stock,  he  seeks  to  recover  the  amount 
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thereof  on  the  groimd  that  the  law  implies  a  promise  on  the 
part  of  both  Ellis  and  Chureh  and  the  Northern  Investment 
Company  to  refund  it. 

If  there  was  an  unauthorized  diversion  of  this  money  to 
the  Northern  Investment  Company  by  Ellis  &  Church,  its 
agents,  we  see  no  reason  to  doubt  the  liability  of  such  cor- 
poration on  this  theory,  regardless  of  whether  or  not  it  had 
knowledge  at  the  time  it  received  the  money  of  the  terms  on 
which  Ellis  &  Church  received  the  money  from  plaintiff.  It 
cannot  profit  by  reason  of  the  unauthorized  act  of  its  own 
agents  in  the  matter  of  obtaining  subscriptions  for  its  stock, 
and  must  be  held  to  hold  plaintiff's  money  without  right  and 
under  an  implied  promise  to  repay  the  same.  And,  of  course, 
if  Ellis  &  Church  have  devoted  plaintiff's  money  to  a  purpose 
not  authorized  by  him,  they  are  liable  therefor  upon  the  same 
theory.  All  this  is  certainly  true  if,  as  the  evidence  shows 
without  conflict,  it  is  no  longer  possible  to  apply  the  money 
on  account  of  a  subscription  for  stock  of  the  Western  Trust 
Company,  all  of  the  stock  of  said  company  having  been  sub- 
scribed for  prior  to  the  date  of  plaintiff's  subscription,  and 
plaintiff's  subscription  clearly  being  solely  for  original  stock. 

We  think  that  the  amended  complaint  sufficiently  states  a 
cause  of  action  against  both  defendants  on  the  theory  we  have 
stated,  and  that  the  demurrers  thereto  were  properly  over- 
ruled. The  various  counts  in  which  plaintiff  has  attempted  to 
state  his  case,  there  being  four,  are  not  materially  different  in 
their  effect,  the  allegations  of  the  first  count  being  made  a 
part  of  each  of  the  others. 

It  is  obvious  that  it  is  no  answer  to  plaintiff's  claim,  if  in 
fact  his  contention  as  to  an  unauthorized  application  of  his 
money  is  sustained,  that  there  was  no  difference  in  the  value 
of  the  stock  of  the  two  companies,  and  that  the  property  of 
one  corporation  was  the  same  in  character  and  value  as  that 
of  the  other.  Plaintiff  had  a  perfect  right  to  insist  that  his 
subscription,  if  he  made  one,  should  be  for  the  stock  of  one 
corporation  rather  than  the  other,  and  that  his  money  under 
no  circumstances  should  be  devoted  to  the  purposes  of  a  sub- 
scription for  the  stock  of  such  other  corporation.  It  may  be 
that  we  can  see  no  good  reason  why  he  should  prefer  one  to 
the  other,  but  that  is  no  concern  of  the  courts  or  of  any  one 
other  than  himself. 


486  Gray  v.  Ellis.  [164  Cal. 

The  memorandum  of  agreement  did  not  clearly  indicate 
who  was  to  determine  in  which  corporation,  the  Western 
Trust  Company  or  the  Northern  Investment  Company,  plain- 
tifF's  subscription  was  to  be  placed,  whether  the  matter  was 
left  to  the  discretion  of  Ellis  &  Church,  or  their  principals,  or 
was  to  be  subsequently  determined  by  plaintiff.  Plaintiff's 
claim  is  that  he  had  the  right  to  determine  this  matter,  and 
his  evidence  is  squarely  to  the  effect  that  when  he  paid  the 
$2,250  he  directed  that  it  be  applied  upon  the  purchase  of 
stock  in  the  Western  Trust  Company,  and  that  this  election 
and  determination  was  agreed  to  and  acquiesced  in  by  Ellis 
&  Church.  The  receipt  given  by  them  to  plaintiff  at  said 
time  indicates  by  its  recitals  that  such  was  the  case.  There 
can  be  no  doubt  that  there  was  sufficient  evidence  to  support 
a  conclusion  that  there  was  such  an  election  and  direction  on 
the  part  of  plaintiff,  and  that  Ellis  &  Church  agreed  thereto 
and  received  the  money  with  such  an  understanding. 

The  question  whether  the  written  agreement  gave  to  plain- 
tiff  the  right  to  elect  which  stock  his  money  was  to  be  applied 
on  was  left  to  the  jury  by  the  instructions.  It  is  urged  that 
there  was  no  such  uncertainty  as  to  make  this  a  question  for 
the  jury,  and  that  the  court  should  have  determined,  as  mat- 
ter of  law,  what  the  agreement  meant  in  this  respect.  We 
may  so  concede  for  all  the  purposes  of  this  decision.  The 
difficulty  with  defendants'  positron  in  this  regard  is  that  they 
joined  in  requesting  instructions  to  the  effect  stated.  For  in- 
stance, one  of  their  requested  instructions,  which  was  given, 
was  in  part  as  follows:  "You  must  then  determine  from  the 
evidence  whether  the  subscription  of  Mr.  Gray  to  the  stock 
of  the  Northern  Investment  Company  or  Western  Trust  Com- 
pany meant  that  he  was  to  choose  the  company  in  which  the 
stock  was  to  be  purchased,  or  whether  the  defendants  Ellis 
&  Church  had  a  right  to  put  him  as  a  subscriber  in  either 
of  said  companies  as  they  might  elect."  Another  of  defend- 
ants' requested  instructions,  also  given,  was  in  part  as  fol- 
lows: "You  are  to  determine  from  the  evidence  whether  or 
not  at  the  time  of  the  issuance  of  said  receipt,  or  prior  thereto, 
it  was  agreed  between  Ellis  &  Church  and  plaintiff  that  stock 
of  the  Western  Trust  Company  was  to  be  delivered,  and  what 
the  arrangement  was  between  said  parties,  as  to  the  delivery 


Jan.  1913.]  Gray  v.  Euja  487 

of  stock,  whether  of  the  Western  Trust  Company  or  the 
Northern  Investment  Company."  Another  instruction  re- 
quested by  defendants  and  given  by  the  court  was  to  the 
effect  that  if  the  jury  found  that  the  right  to  place  plaintiff's 
subscription  in  either  the  Northern  Investment  Company  or 
the  Western  Trust  Company  was  in  Ellis  &  Church,  and  they 
elected  the  Northern  Investment  Company,  the  verdict  should 
be  for  defendants.  These  requested  instructions  were  all 
along  the  same  lines  as  those  given  at  the  request  of  plaintiff 
on  this  branch  of  the  pase,  and  show  the  theory  upon  which 
all  the  parties  proceeded  on  the  trial  of  the  cause.  Defend- 
ants are  not  at  liberty  to  complain  here  of  action  by  the  trial 
court  which  was  entirely  in  accord  with  their  own  requests. 
The  point  here  sought  to  be  made  in  this  regard  is  based 
entirely  on  instructions  given  to  the  jury,  no  objection  hav- 
ing been  made  by  defendants,  so  far  as  appears,  to  the  intro- 
duction of  any  of  the  evidence  bearing  on  the  question. 

The  evidence  without  conflict  shows  that  all  of  the  Western 
Trust  Company  stock  had  been  subscribed  for  prior  to  the 
time  of  plaintiff's  subscription,  and  that  at  no  time  there- 
after could  such  company  have  accepted  the  subscription  of 
plaintiff  or  delivered  him  any  stock  thereon.  The  company's 
stock  had  been  fully  subscribed  for.  Plaintiff's  contract  was 
simply  to  take  stock  from  the  company  as  an  original  sub- 
scriber. If  by  reason  of  his  election  his  subscription  was  for 
Western  Trust  Company's  stock,  as  the  jury  has  in  effect 
found,  and  the  stock  of  that  company  had  then  been  fully 
subscribed  for  by  others,  he  could  not  be  compelled  to  accept 
from  others,  in  satisfaction  of  his  rights  under  such  contract, 
any  stock  that  had  been  subscribed  for  by,  and  issued  to  other 
persons,  and  that  was  then  owned  by  other  persons.  Under 
such  circumstances  it  appears  to  be  entirely  immaterial 
whether  Mr.  Ellis  or  the  president  of  the  Northern  Invest- 
ment Company,  at  any  time  tendered  to  plaintiff  stock  of  the 
kind  above  described,  owned  by  them,  in  lieu  of  the  original 
Northern  Investment  Company's  stock  for  which  it  was 
claimed  that  he  had  subscribed,  and  it  follows  that  instruc- 
tion H  given  by  the  court  on  its  own  motion,  which  is  the 
instruction  most  seriously  complained  of  by  defendants,  was 
not  erroneous. 
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In  view  of  what  we  have  said,  we  find  no  prejudicial  error 
of  which  defendants  may  here  be  heard  to  complain  in  the 
action  of  the  trial  court  in  regard  to  any  other  instruction. 

There  is  no  other  matter  requiring  notice. 

The  judgment  and  order  denying  a  new  trial  are  affirmed. 


[L.  A.  No.  2868.    D^artment  Two. — JannaTj  14,  1913.] 

JAMES  LONNERQAN,  Respondent,  v.  CHARLES  STANS- 
BURY  and  J.  B.  HUGHES,  Copartners,  etc..  Appellants. 

Negligence — Employee  and  Employee — ^Fuenishing  Safe  Appliances. 
While  a  master  is  not  obliged  to  furniah  his  employee  witli  tlie 
latest  improyements  in  machinery,  tools,  or  applianees,  h«  ia  always 
under  the  duty  in  the  use  of  proper  care,  to  furnish  him  with  suitable 
machinery,  tools,  and  appliances. 

Id. — Wagon  Without  Bbake  and  With  Insecues  Seat — Question  roa 
JUEY. — ^Whether  a  wagon,  furnished  by  an  employer  to  hia  teamster 
for  the  purpose  of  hauling  brick  over  a  hilly  road,  was  an  unfit  in- 
strumentality by  reason  of  its  having  no  brake  and  an  insecure  seat, 
is  a  question  for  the  jury,  in  an  action  by  the  employee  to  recover 
damages  for  personal  injuries  occasioned  by  the  running  away  of 
the  team  attached  to  the  wagon,  while  going  down  a  grade. 

Id. — Assumption  or  Bisk  by  Teamstebt—Use  or  Unsafe  Wagon  roa 
One  Day« — It  cannot  be  said,  as  matter  of  law,  that  the  teamster 
assumed  the  risk  of  the  defective  condition  of  such  wagon,  where, 
after  protesting  concerning  the  absence  of  a  brake  and  receiving 
the  assurance  of  the  foreman  that  he  would  not  need  one,  he  under^ 
took  the  work  with  it,  and  was  injured  on  the  first  day  while  aa 
employed. 

lb. — Instructions — ^Duty  to  Furnish  Suitable  Appliances — ^Failurb 
to  Exercise  Beasonable  Care. — In  an  action  to  recover  for  such 
injuries,  a  preliminary  instruction  declaring  it  to  be  a  part  of  the 
duty  of  fhe  employer  "to  furnish  suitable  appliances  by  which  the 
service  is  to  be  performed  and  to  keep  them  in  repair  and  order 
and  to  make  such  provisions  for  the  safety  of  the  employees  aa  will 
reasonably  protect  them  from  the  dangers  incident;  to  their  employ- 
ment," will  not  be  deemed  erroneous  for  its  failure  to  announce  that 
the  employer  is  liable  only  if  he  has  failed  to  exercise  reasonable 
care  and  diligence  in  the  selection  and  furnishing  of  such  appliances, 
if  such  qualification  of  his  liability  ia  repeatedly  stated  in  aubsequent 
instructions. 


Jan.  1913.]  Lonneroan  v.  Staksbubt.  489 

ISd-— KKASUSS  or  DAICAOBS — DAMAOBS  BBASONABLT  PBOBABIiE  TO  Bbsxtlt 

IN  FuTTTBB. — An  inatruetioB  in  such  aetioni  that  if  the  juiy  fouxtd 
for  the  plaintiff,  he  was  entitled  to  raoover  for  all  damages  proxi- 
mately resulting  from  the  injury  which  he  has  suffered  up  to  the 
time  of  the  trial,  and  for  all  such  damages  that  it  is  "reasonably 
probable"  that  he  will  sustain  in  the  future,  is  not  rendered  erro- 
neous by  the  use  of  the  phrase  "reasonably  probable/'  if  it  sums 
up  its  declaration  of  the  law  with  the  pronouncement  of  the  correct 
rule  embodied  in  section  3283  of  the  Civil  Code,  that  he  is  entitled 
to  recover  for  all  damages  "certain  to  result  in  the  future." 

APPEAL  from  a  judgment  of  tbe  Superior  Court  of  Lob 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
Leon  F.  Moss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Scarborough  &  Bowen,  for  Appellants. 

Morton,  Riddle  &  Hollzer,  for  Respondent. 

HENSHAW,  J. — Plaintiff  was  a  teamster  employed  by  de- 
fendants, a  contracting  firm.  His  horses  ran  away.  He  was 
thrown  from  the  wagon  in  which  he  was  riding  and  sustained 
injuries.  His  action  for  damages  against  his  employers  re- 
sulted in  a  verdict  and  judgment  in  his  favor.  From  that 
judgment  and  from  the  order  denying  their  motion  for  a  new 
trial  the  defendants  appeal. 

The  gravamen  oi  the  complaint  lies  in  the  allegation  that 
defendants  furnished  to  plaintiff  a  wagon  that  was  dangerous 
and  unfit  to  be  used,  in  that  there  was  no  brake  or  other 
appliance  provided  by  means  of  which  the  wagon  could  be 
impeded  or  stopped ;  that  the  sides  of  the  wagon  were  loosely 
and  insecurely  placed  upon  and  attached  to  it,  and  thereby 
plaintiff's  seat,  which  consisted  of  a  board  placed  horizontally 
across  the  sides,  became  insecure  and  dangerous.  It  is  then 
alleged  that  while  plaintiff  engaged  in  his  work  was  driving 
this  empty  wagon  down  a  hill,  the  horses  became  unmanage- 
able, ran  away  and  because  of  the  swaying  wagon  box  and 
shifting  seat  and  absence  of  brake  the  plaintiff  was  unable  to 
control  them  and  was  thrown  from  the  wagon,  when,  in  their 
career,  they  dashed  it  against  the  curb. 
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The  testimony  supporting  these  allegations  is  sufficient. 
That  of  the  plaintiff  is  to  the  effect  that  he  was  experienced 
in  the  use  of  horses;  had  been  a  teamster,  and  had  driven 
this  particular  team  of  horses,  which,  it  is  conceded,  were 
ordinarily  gentle.  He  was  told  to  put  his  horses  in  this  par- 
ticular wagon  upon  the  morning  of  the  accident  and  to  haul 
bricks  from  a  brick-yard,  delivering  them  at  various  points 
where  defendants  were  engaged  in  work.  Prior  to  the  acci- 
dent he  had  never  driven  a  wagon  that  was  not  equipped  with 
a  brake  or  some  appliance  for  stopping  it.  When  told  by  the 
foreman  to  use  this  particular  wagon  he  noticed  that  it  was 
without  a  brake  and  told, the  foreman  that  he  wanted  a  brake 
on  the  wagon.  The  foreman  replied  that  he  needed  no  brake, 
as  his  draught  was  uphill;  that  he  would  have  to  haul  brick 
but  one  day,  and  on  the  following  day  would  go  back  to  his 
former  employment — that  of  driving  a  dump  wagon.  There 
was  no  seat  in  the  wagon,  simply  a  loose  board  across  the  side- 
boards. The  seat  shifted  so,  because  of  the  swaying  of  the 
wagon  box,  that  he  tried  to  drive  standing  in  the  wagon,  but 
he  could  not  stand  because  of  the  swaying  of  the  wagon  bed. 
Once  or  twice  during  the  day,  on  down  grades,  the  team  had 
started  with  him,  but  he  had  checked  them.  At  the  time  of 
the  accident  he  was  returning  with  the  team  from  his  work. 
The  horses  had  galled  necks,  the  galled  places  being  more  in- 
flamed at  night  after  the  day's  work  than  in  the  morning. 
As  he  started  down  the  grade  it  is  probable  that  the  first 
horse  started  because  of  the  pain  produced!  by  the  collar  bear- 
ing on  its  galled  neck  in  holding  back  the  weight.  The  plain- 
tiff at  the  time  "had  the  lines  through  his  hand."  The  other 
horse  became  frightened,  and  the  first  one  lunged  ahead  and 
**the  two  horses  just  plunged  right  down  that  grade."  The 
wagon  box  began  to  swing  from  side  to  side,  the  loose  board 
upon  which  he  was  sitting  fell  off  and  precipitated  plaintiff 
on  his  back  in  the  wagon.  He  recovered  himself  as  quickly 
as  possible,  but  too  late  to  prevent  the  wagon  striking  the 
curb. 

This  sufficiently  indicates  the  evidence  in  the  case,  and 
from  it  appellants  urge  that  there  is  not  the  slightest  evidence 
of  negligence  upon  their  part,  and,  in  the  same  connection, 
that  whatever  were  the  defects  in  the  appliances,  furnished  to 
plaintiff,  he,  as  a  skilled  teamster,  knew  them,  knew  their 
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danger  and  accepted  their  risk.  As  to  the  first  of  these  prop- 
ositions, however,  while  it  is  quite  true  that  the  master  is  not 
obliged  to  furnish  his  employee  with  the  latest  improvements 
in  machinery,  tools,  or  appliances,  he  is  always  under  the 
duty  in  the  use  of  proper  care  to  furnish  him  with  suitable 
machinery,  tools,  and  appliances.  It  was  at  least  for  the  jury 
in  this  case  to  say  whether,  for  the  work  in  which  the  plain- 
tiff was  engaged,  a  wagon  such  as  was  furnished  by  defend- 
ants came  up  to  the  requirements  of  the  law  as  a  suitable 
instrumentality.  To  the  argument  of  appellants  that  it  is 
not  established  that  the  lack  of  brake  and  insecure  seat  were, 
or  was  either  of  them,  the  proximate  cause  of  the  injury,  it 
must  be  answered  that  while  in  such  a  case  as  this  it  never 
can  be  demonstrated  beyond  peradventure  that  if  the  seat  had 
been  secure,  or  if  there  had  been  a  brake,  the  accident  would 
have  been  avoided,  still  enough  is  shown  to  establish  the  prob- 
ability, at  least,  that  with  the  brake  and  the  secure  seat  he 
could  have  controlled  the  horses  which  were  recognized  as 
being  ordinarily  a  gentle  team. 

Upon  the  proposition  of  assumed  risk,  it  is  true  that,  after 
protest  concerniug  the  absence  of  a  brake  and  the  assurance 
of  the  foreman  to  the  effect  that  he  would  not  need  one,  plain- 
tiff undertook  the  work  with  the  wagon  furnished.  It  is 
probably  not  true  that  he  quite  appreciated  the  defective 
condition  of  the  wagon  bed  until  he  learned  it  by  experience 
in  driving.  But  this  experience  was  his  first  day's  experi- 
ence. Unless  we  can  say,  under  these  circumstances,  that  it 
was  the  duty  of  the  plaintiff  to  have  abandoned  his  work 
upon  the  discovery,  then  we  cannot  say,  as  a  matter  of  law, 
that  plaintiff  had  assumed  the  risks  with  full  appreciation  of 
their  nature  and  danger.  But  such  a  peremptory  assertion 
of  right  and  sudden  cessation  of  employment  is  not  expected 
of  one  in  a  dependent  position.  The  case  upon  which  appel- 
lants principally  rely,  and  the  one  nearest  to  the  case  at  bar 
in  its  facts,  is  Limberg  v.  Olenwood  Lumber  Co,,  127  Cal. 
598,  [49  L.  R.  A.  33,  60  Pac.  176].  There  an  experienced 
teamster  fell  or  was  thrown  from  his  wagon  and  suffered  the 
loss  of  a  leg.  He  sued,  alleging  as  here,  the  furnishing  of 
defective  appliances.  The  defects  consisted  ''of  a  wagon  hav- 
ing no  seat  and  also  a  pair  of  lines  that  were  too  short."  The 
opinion  of  this  court  goes  off  upon  the  concession  that  the 
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applianees  were  defective,  bat  holds  that  as  plainti£F  had  eon- 
tinnonsly  used  them  for  a  period  of  eleven  months,  without 
objection  or  protest  of  any  kind,  it  must  be  held  that  he  as- 
sumed all  of  the  risks  incident  to  their  use.  What  has  al- 
ready been  said  makes  plain  the  broad  distinction  between 
that  case  and  the  case  at  bar,  where  plaintiff  had  in  fact  pro- 
tested over  the  absence  of  a  brake,  had  been  assured  that  he 
would  not  need  a  brake,  and  where  he  was  engaged  in  his  first 
day's  employment  with  the  defective  appliance,  under  an  as- 
surance that  the  first  would  be  the  only  day.  These  ques- 
tions then  were  properly  submitted  to  the  jury,  and  its 
determination  will  not  here  be  disturbed. 

Touching  asserted  errors  in  the  giving  and  refusing  to  give 
instructions,  preliminarily  it  may  be  said  that  the  instructions 
were  quite  as  favorable  to  the  defendants  as  the  law  warrants. 
In  one  of  its  earliest  instructions,  the  court,  speaking  gener- 
ally of  the  employer's  duty,  declared  a  part  of  that  duty  to 
be  'Ho  furnish  suitable  appliances  by  which  the  service  is  to 
be  performed  and  to  keep  them  in  repair  and  order  and  to 
make  such  provisions  for  the  safety  of  the  employees  as  will 
reasonably  protect  them  from  the  dangers  incident  to  their 
emplo3mient. "  It  is  contended  that  this  instruction  was  erro- 
neous, in  its  failure  to  announce  that  the  employer  is  liable 
only  if  he  has  failed  to  exercise  reasonable  care  and  ordinary 
diligence  in  the  selection  and  furnishing  of  such  appliances. 
If  this  instruction  were  standing  alone,  appellants'  contention 
would  have  much  force.  {Sterne  v.  Mariposa  Com'l.  Co.,  153 
Cal.  516,  [97  Pac.  66].)  But  it  is  manifestly  a  preliminary 
announcement,  and  sound  enough  in  and  of  itself.  In  point 
of  law  it  is  the  employer's  duty  so  to  do,  but  in  point  of  law 
he  has  fulfilled  that  duty  when  he  has  exercised  ordinary  care 
and  diligence  in  securing  proper  appliances.  All  this  was 
abundantly  set  forth  in  numerous  instructions.  It  is  found 
in  many  specific  instructions  proposed  by  the  defendants  and 
given  by  the  court.  So  that  we  repeat,  while  if  the  instruc- 
tion complained  of  stood  alone,  it  would  be  impeachable  as 
not  containing  a  full  exposition  of  the  law,  taken  in  connec- 
tion with  the  numerous  explanatory  instructions  which  fol- 
lowed, there  could  have  been  no  misunderstanding  upon  the 
part  of  the  jury.  The  case  does  not  present  at  all  the  same 
situation  shown  by  the  instructions  ia  Melone  v.  Sierra  Bail- 
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yfoy  Co,,  151  Cal.  114,  [91  Pac.  522].  There  the  instructions 
were  in  absolute  conflict  and,  it  was  said  by  this  court,  that 
it  could  not  be  determined  under  which  the  jury  acted.  Here 
there  is  no  conflict  in  the  instructions.  There  is  in  the  pre- 
liminary instruction  the  absence  of  a  qualification,  the  lack 
of  a  full  exposition  of  the  law,  which  absence  and  lack  are 
fully  and  harmoniously  set  forth  in  all  the  succeeding  instruc- 
tiona.  Upon  the  measure  of  damages  the  court  gave  an  in- 
struction identical  with  one  reviewed  in  Hersperger  v.  Pacific 
Lumber  Co,,  4  Cal.  App.  460,  [88  Pac.  587,  591].  The  in- 
struction was  there  affirmed,  and  a  petition  for  a  hearing  of 
the  cause  before  this  court  was  denied.  The  phrase  '' reason- 
ably probable"  may  well  be  omitted  from  all  such  instruc- 
tions and  the  statutory  requirement  of  the  Civil  Code  (sec. 
3283)  strictly  adhered  to.  That  section  declares  that  a  plain- 
tiff is  entitled  to  damages  for  ''detriment  resulting  after  the 
commencement  thereof  or  certain  to  result  in  the  future." 
But  the  instruction  here  in  question,  while  using  the  unhappy 
phrase  "reasonably  probable,"  sums  up  its  declaration  of  the 
law  with  the  pronouncement  of  the  correct  rule. 

For  these  reasons  the  judgment  and  order  appealed  from 
are  affirmed. 

Melvin,  J.,  and  Lorigan,  J.,  concurred. 


[8ae.  No.  1953.    Department  Two. — ^Jannary  14,  1913.] 

M.  L.  FITZGERALD,  Respondent,  v.  COUNTY  OF  MODOC 
et  al.,  Defendants.    T.  F.  DUNAWAY,  Appellant. 

Dm) — OoNDinoNs  Subsequent — Construction. — Conditions  subsequent 
in  a  deed  tending  to  restrict  and  defeat  an  estate  are  not  favored. 
Thej  can  be  ereated  only  by  apt  and  appropriate  language  which 
ex  proprio  vigore  establishes  that  only  a  conditional  estate  was  con- 
Tejed,  and  when  such  a  condition  is  shown  to  have  been  created,  the 
mla  of  construction  is  that  of  strictness  against  the  grantor  and  in 
favor  of  the  holder  of  the  estate. 

Id. — CkiEATioN  or  Conditions  Subsequent. — Generally,  the  apt  and  ap- 
propriate words  evidencing  that  a  grant  is  on  condition  subsequent 
are  found  in  a  provision  for  forfeiture  and  right  of  re-entry.     If, 


494  Fitzgerald  v.  Countt  of  Modoc.        [164  CaL 

however,  the  language  emplojed  declares  a  eonditioii  and  imports  a 
forfeiture,  a  clause  of  re-entry  is  not  necessary. 

Id. — Recital  or  Pubpose  fob  Which  Land  is  Ck)NVETSD. — A  proyision 
in  a  deed  to  a  county  merely  reciting  that  the  land  conveyed  is  "to 
be  used  as  and  for  a  county  high  school  ground  and  premises,**  for 
the  grantee,  does  not  create  a  condition  subsequent. 

Id. — Circumstances  Under  Which  Deed  was  Made. — The  facts  and 
circumstances  under  which  such  deed  was  made,  if  not  expressed  in 
the  deed  itself,  cannot  be  considered  to  enlarge  or  restrict  the  estate 
actually  granted. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Modoc 
County.    N.  P.  Arnot,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Dodge  &  Barry,  for  Appellant. 

Charles  B.  Holton,  for  Respondent. 

HENSHAW,  J. — In  its  form  this  is  a  simple  action  to  quiet 
title,  brought  against  the  county  of  Modoc  and  T.  F.  Duna- 
way,  the  complaint  alleging  title  in  plaintiff  to  nine  acres  of 
land  in  the  county  of  Modoc,  and  asserting  that  the  defend- 
ants set  up  some  claim  of  right  or  title  thereto.  The  county 
of  Modoc  disclaimed.  Defendant  Dunaway  answered,  alleg- 
ing title  in  himself.  The  findings  declare  plaintiff  to  be  the 
owner  of  the  land,  that  Dunaway 's  claim  is  without  right, 
and  judgment  followed  accordingly.  Defendant  Dunaway 
appeals. 

By  the  evidence  it  appears  that  the  action  is  in  fact  one  to 
enforce  a  forfeiture  upon  breach  by  the  grantee,  the  county 
of  Modoc,  of  an  asserted  condition  subsequent,  contaiqed  in 
a  deed  to  the  land  made  by  plaintiff  to  the  county  of  Modoc. 
Preliminarily  appellant  urges  that,  such  being  in  fact  the 
nature  of  the  action,  wherever  plaintiff  relies  upon  a  forfeit- 
ure he  must  plead  it.  We  will  not  pause,  however,  to  enter 
into  a  discussion  of  this  question,  since  under  the  circum- 
stances, it  is  better  for  all  of  the  litigants  that  the  controversy 
should  be  settled  upon  its  merits. 

Plaintiff  made  a  deed  to  the  county  of  Modoc  which  con- 
veyed by  appropriate  description  the  land  here  in  controversy, 
and  contained  immediately  following  the  description  the  fed- 
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lowing  clause:  "To  be  used  as  and  for  a  county  high  school 
ground  and  premises,  for  the  county  of  Modoc,  state  of  Cali- 
fornia." Evidence  is  lacking  as  to  whether  or  not  the  land 
was  ever  used  for  the  indicated  purpose,  but  the  breach  of 
the  asserted  condition  subsequent  rests  upon  the  fact  that  ad- 
mittedly the  county  of  Modoc  did  convey  this  land  to  the 
defendant  Dunaway. 

It  is  fundamental  that  conditions  subsequent  tending  to  re- 
strict and  defeat  an  estate  are  not  favored.  They  can  be 
created  only  by  apt  and  appropriate  language  which  ex  pro- 
prio  vigore  establishes  that  only  a  conditional  estate  was  con- 
veyed, and  when  such  a  condition  is  shown  to  have  been  cre- 
ated, the  rule  of  construction  is  that  of  strictness  against  the 
grantor  and  in  favor  of  the  holder  of  the  estate.  Generally 
speaking,  the  apt  and  appropriate  words  evidencing  that  the 
grant  is  on  condition  subsequent  are  found  in  a  provision  for 
forfeiture  and  right  of  re-entry.  "Reciting  in  a  deed  that 
it  is  in  consideration  of  a  certain  sum,  and  that  the  grantee 
is  to  do  certain  things,  is  not  an  estate  upon  condition,  not 
being  in  terms. upon  condition,  nor  containing  a  clause  of  re- 
entry or  forfeiture."  (2  Washburn  on  Real  Property,  4,  8; 
Cullen  V.  Sprigg,  83  Cal.  56,  [23  Pac.  222].)  Of  course, 
where  the  language  employed  declares  a  condition  and  im- 
ports a  forfeiture,  a  clause  of  re-entry  is  not  necessary. 
(Papst  V.  Hamilton,  133  Cal.  631,  [66  Pac.  10] ;  Behlow  v. 
Southern  Pacific  R.  R.  Co,,  130  Cal.  16,  [62  Pac.  296] ;  Haw- 
ley  V.  Kafitz,  148  Cal.  393,  [113  Am.  St.  Rep.  282,  3  L.  R.  A., 
(N.  S.)  741,  83  Pac.  248] ;  Cleary  v.  Folger,  84  Cal.  316,  [18 
Am.  St.  Rep;  187,  24  Pac.  280] ;  Quatman  v.  McCray,  128 
Cal.  285,  [60  Pac.  855].)  Under  no  decision  of  this  or  any 
other  court,  within  our  knowledge,  has  language  such  as  is 
here  used  ever  been  construed  to  create  a  condition  subse- 
quent. At  the  least  it  is  but  a  declaration  of  the  purpose  for 
which  the  grantor  expected  the  land  would  be  used.  At  the 
most  it  is  but  a  covenant.  The  cases  from  this  court  which 
respondent  contends  support  his  argument  that  this  language 
created  a  condition  subsequent,  are  far  from  sustaining  him. 
In  Parsons  v.  SmUie,  97  Cal.  647,  [32  Pac.  702],  the  language 
of  the  deed  was:  *'This  deed  is  given  and  accepted  on  the 
following  conditions,  which  are  to  be  binding  on  the  party 
of  the  second  part,  his  heirs  and  assigns  forever,  to  wit  •  •  • 
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and  a  failure  to  comply  with  the  same  will  render  this  con- 
veyance null  and  void,  and  said  premises  shall  revert  to  said 
first  party."  Here  was  a  clear  and  complete  condition  subse- 
quent. In  Papst  V.  Hamilton^  133  Cal.  631,  [66  Pac.  101, 
the  conveyance  was  "upon  the  conditions,  however,  that  the 
premises  shall  be  used  solely,"  etc.,  "and  for  no  other  pur- 
pose whatever."  The  indicated  purpose  was  for  the  main- 
tenance of  a  college  or  academy.  There  had  been  a  failure 
and  abandonment  of  the  premises  and  the  grantor  had  re- 
entered and  taken  possession  of  them.  It  was  clear  that  the 
estate  was  created  upon  condition.  There  had  been  an  actual 
re-entry,  and  the  decision  of  this  court  was  simply  to  the 
effect  thatj  under  these  circumstances,  plaintiff  is  "in  a  posi- 
tion to  maintain  his  action  for  the  cancellation  of  the  deed* 
and  the  quieting  of  his  title."  In  Idebrand  v.  Otto,  56  Cal. 
242,  an  action  to  have  declared  and  enforced  a  forfeiture,  the 
declaration  of  this  court  is  that  the  plaintiff  had  granted 
certain  lands  to  the  Santa  Cruz  Railroad  Company  upon  cer- 
tain expressed  conditions  to  be  performed  by  the  latter.  The 
railroad  company  had  failed  to  perform  and  plaintiff  had 
re-entered.  It  was  held  that  his  re-entry  and  continued 
possession  excused  his  delay  in  resorting  to  equity  to  remove 
the  cloud  from  his  title.  In  Quatman  v.  McCray,  128  Cal. 
285,  [60  Pac.  855],  the  deed  declared  as  follows:  "And  this 
conveyance  is  made  upon  the  following  express  condition, 
namely:"  etc.  The  defense  was  merely  that  there  had  been 
no  breach  of  the  condition.  We  have  thus  briefly  considered 
the  California  cases  upon  which  respondent  relies.  Upon  the 
other  hand,  such  cases  as  Ecroyd  v.  CoggeshdU,  21  B.  I.  1, 
[79  Am.  St.  Rep.  741,  41  Atl.  260] ;  Packard  v.  Ames,  16 
Gray,  (Mass.)  327;  Kilpatrick  v.  Mayor  of  Baltimore,  81  Md. 
179,  [48  Am.  St.  Rep.  509,  27  L.  R.  A.  643,  31  Atl.  805] ; 
Faith  v..  Bowles,  86  Md.  13,  [63  Am.  St.  Rep.  489,  37  Atl. 
711] ;  Rawson  v.  School  Dist.,  7  Allen,  (Mass.)  125;  Page  v. 
Palmar,  48  N.  H.  385;  Cunningham  v.  Parker,  146  N.  Y. 
29,  [48  Am.  St.  Rep.  765,  40  N.  E.  635] ;  Sumner  v.  DameU, 
128  Ind.  38,  [13  L.  R.  A.  173,  27  N.  E.  162] ;  Clements  v. 
Burtis,  121  N.  Y.  708,  [24  N.  E.  1013] ;  Thornton  v.  Tram. 
melf  39  Ga.  202 ;  Bainey  v.  Chambers,  56  Tex.  17,  and  Owsley 
V.  Owsley,  78  Ky.  257,  are  all  cases  to  which  many  more 
might  be  added,  which  construe  language,  much  more  per- 
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tinent  than  that  employed  in  the  ease  at  bar,  as  being  insuffi- 
cient to  create  a  condition  subsequent.  Here  the  grantor  did 
no  more  than  to  indicate  his  purpose  in  making  the  deed  and 
the  use  to  which  he  expected  the  land  to  be  put.  But  such 
language  is  entirely  inadequate  to  create  a  condition.  {Man- 
sey  V.  Mausey,  79  Va.  537. 

"We  are  not  forgetful  of  the  principle  which  holds  in  mind 
the  circumstances  under  which  such  a  deed  is  made,  and  the 
fact  whether  or  not  an  adequate  consideration  has  been  paid 
therefor  by  the  grantee.  (Ecroyd  v.  Coggeshall,  21  R.  I.  1, 
[79  Am.  St.  Rep.  741,  41  Atl.  260] ;  Faith  v.  Bowles,  86 
Md.  13,  [63  Am.  St.  Rep.  489,  37  Atl.  711].)  These  facts 
and  circumstances,  of  course,  cannot  tend  to  enlarge  or  re- 
strict the  estate  actually  granted.  They  are  of  value  only 
as  an  aid  in  arriving  at  the  actual  intent  of  the  parties.  But 
whatever  that  actual  intent  may  have  been,  it  must  have 
found  adequate  expression  in  the  deed  itself  before  it  can  be 
given  either  legal  or  equitable  efficacy. 

The  judgment  appealed  from  is  therefore  reversed,  and  the 
cause  remanded. 

m 

Melvin,  J.,  and  Lorigan,  J.,  concurred. 
Hearing  in  Bank  denied. 


[L.  A.  No.  3246.    In  Bank.— January  14,  1913.] 

JOHN  H.  HOBBS,  Appellant,  v.  TOM  REED  GOLD  MIN- 
ING COMPANY  (a  Corporation),  et  al.,  Respondents. 

Corporation  Aoint  and  Trustke  fob  Stockholders — Directors  as 
Trustees. — A  corporation  is  the  agent  and  trustee  of  its  stoek- 
holders,  in  their  behalf  and  for  their  nse  and  benefit  holding,  eon- 
troUing,  and  managing  the  corporate  property  and  business.  The 
directors  are  the  trustees  for  the  stockholders  and  also  for  the  corpo- 
ration. 

liANDAMUs — Operation  or  Personal  Writs— Territorial  Limitations. 

Personal  writs  cannot  run  to  persons  who  are  not  present  in  the 

state,  and  they  cannot  be  enforced  upon  real  property  beyond  its 

limits.    The  writ  of  mandate  cannot  be  invoked  to  compel  perform- 

OLXIV.  Oal.— 82 
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anee  of  an  act  which  eannot  be  performed  within  this  state  but  mnst 
be  done,  if  at  all,  at  some  place  in  another  state. 

Id. — ^Foreign  Mining  Corporation — Stockholder's  Right  to  Insfect — 
Mandamus  to  Enforce  Right — Order  bt  Directors  to  Permit  In- 
spection.— The  courts  of  this  atate  hav«  power  to  issue  a  writ  of 
mandate,  at  the  instance  of  a  stockholder  in  a  mining  eorporatioB 
organized  under  the  laws  of  a  foreign  state,  and  whose  mining  P'OP' 
ertj  was  there  situated,  but  which  had  its  principal  place  of  bnsi- 
ness,  and  all  of  whose  directors  resided,  in  thia  state,  commanding 
the  directors  to  make  and  deliver  to  such  stockholder  an  order  to  the 
persons  in  charge  of  the  mine,  instructing  them  to  permit  the  atoek- 
holder  to  enter  and  examine  the  same.  Ample  power  to  compel 
obedience  to  such  writ  is  conferred  by  section  1097  of  the  Code  of 
Civil  Procedure,  although,  doubtless  the  power  would  eziat  in  the 
absence  of  such  express  grant. 

Id. — BRIGHT  OF  Visitation  and  Inspection. — A  stockholder  of  a  mining 
corporation  has  the  right  to  visit  and  inspect  the  mines  of  the  com- 
pany, both  at  common  law,  and  by  virtue  of  section  589  of  the  Civil 
Code. 

Id. — ^Mandamus  to  Enforce  Right — ^Right  at  Common  Law  and  TJndbr 
Statute. — Where  such  right  of  visitation  and  inspection  is  given  bj 
statute,  the  rule  is  that,  unless  the  statute  imposes  restrictions  or 
Jimitations,  the  right  is  absolute  and  may  be  enforced  by  mandamus, 
regardless  of  the  purposes  or  motives  of  the  stockholder,  or  the  ex- 
istence of  good  cause.  Where  the  right  to  be  enforced  is  a  common 
law  right,  the  issuance  of  the  writ  is  discretionary,  and  the  motives 
of  the  stockholder  may  be  questioned,  and  he  is  required  to  show 
good  cause  for  granting  the  relief. 

Id. — Presumption  as  to  Law  of  Foreign  State — Identity  With  Law 
OF  This  State. — In  a  proceeding  by  mandamus  against  such  a  for- 
eign mining  corporation  to  enforce  a  stockholder's  right  of  visita- 
tion and  inspection,  it  must  be  presumed,  in  the  absence  of  a  con- 
trary showing,  that  the  laws  of  the  foreign  state  under  which  the 
corporation  was  organized  and  where  its  mines  were  situated,  con- 
ferred the  same  right  to  visit  and  examine  as  that  provided  for  by 
section  589  of  the  Civil  Code  of  the  state.  If  it  should  appear  that 
such  foreign  state  had  no  such  law,  substantially  the  same  right  and 
duty  would  exist  under  the  common  law,  provided  the  inspection  was 
desired  for  a  legitimate  purpose  and  good  cause  was  shown  therefor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     Curtis  D.  Wilbur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  W.  McKinley,  Thomas  Bryant,  Nye  &  Malbum,  and  H.  L. 
McNair,  for  Appellant. 
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N.  P.  Moerdyke,  and  Hunsaker  &  Britt,  for  Respondents. 

SHAW,  J. — This  is  a  proceeding  in  mandamus. 

The  writ  of  mandate  may  be  issued  to  any  corporation, 
board  or  person  **to  compel  the  performance  of  an  act  which 
the  law  specially  enjoins,  as  a  duty  resulting  from  an  oflSce, 
trust,  or  station;  or  to  compel  the  admission  of  a  party  to 
the  use  or  enjoyment  of  a  right"  to  which  he  is  entitled,  and 
there  is  not  a  plain,  speedy,  aud  adequate  remedy  in  the 
ordinary  course  of  law.     (Code  Civ.  Proc,  sees.  1085,  1086.) 

The  natural  persons  named  as  defendants  to  the  action  aro 
the  persons  composing  the  board  of  directors  of  the  corpora- 
tion defendant  and  including  its  president  and  secretary. 
The  plaintiff  is  a  holder  of  stock  in  the  defendant  corpora- 
tion. A  corporation  is  the  agent  and  trustee  of  its  stock- 
holders, in  their  behalf  and  for  their  use  and  benefit  holding, 
controlling,  and  managing  the  corporate  property  and 
business  {Wright  v.  Oroville  M.  Co.,  40  Cal.  27;  Ashton  v. 
Dashaway  Assoc,  84  Cal.  65,  [7  L.  R.  A.  809,  22  Pac.  660,  23 
Pac.  1091]).  The  directors  are  the  trustees  for  the  stock- 
holders and  also  for  the  corporation.  It  is  practically  con- 
ceded that  there  is  no  plain,  speedy,  and  adequate  remedy 
in  the  ordinary  course  of  law  whereby  the  plaintiSSf  may  ob- 
tain the  relief  he  seeks.  The  foregoing  statements  show  that 
the  defendants  occupy  the  position  of  official  trustees  from 
which  duties  may  arise  to  perform  acts  on  behalf  of  the  plain- 
tiff. The  two  questions  presented  for  determination  are: 
1.  Whether  or  not  upon  the  facts  alleged  in  the  complaint, 
there  is  any  act  which  the  law  specially  enjoins  as  a  duty 
resulting  from  this  trust  or  station ;  and,  2.  Whether  or  not 
the  superior  court  of  Los  Angeles  •County  can  enforce  per- 
formance of  such  act  by  means  of  the  writ  of  mandate. 

Tom  Reed  Gold  Mining  Company  is  a  corporation  organized 
under  the  laws  of  Arizona  and  having  its  principal  place  of 
business  in  Pasadena  in  Los  Angeles  County,  California,  and 
it  there  maintains  an  office  and  holds  meetings  of  its  directors. 
All  of  the  directors,  the  president  and  secretary  being  mem- 
bers of  board,  reside  in  Los  Angeles  County.  None  of  them 
** reside  or  remain"  in  Arizona.  The  company  owns  a  gold 
mine  in  Arizona,  the  operations  of  which  are  carried  on  by 
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agents  and  employees  in  Arizona  and  subject  to  the  direction 
and  control  of  said  board  of  directors.  The  plaintiff  owns 
more  than  two  thousand  shares  of  the  stock  of  said  company. 
Having  heard  that  there  had  recently  been  a  discovery  of  a 
new  body  of  ore  in  the  underground  workings  of  said  mine 
and  desiring  to  examine  said  mine  and  inspect  said  ore  and 
ascertain  whether  the  mining  operations  were  carried  on  with 
skill  and  good  judgment,  so  as  to  be  advised  of  the  value  of 
his  stock,  the  plaintiff  demanded  of  the  company  permission 
to  visit,  inspect  and  examine  the  mine  accompanied  by  an 
expert  mining  engineer  to  assist  him.  The  company  refuses 
to  permit  him  to  do  so. 

The  prayer  of  the  complaint  is  for  a  writ  of  mandate  com- 
manding the  defendamts  to  permit  plaintiff  to  visit,  inspect, 
and  examine  said  mine,  accompanied  by  a  mining  engineer 
to  assist  him  therein,  and  requiring  defendants  to  make  and 
deliver  to  plaintiff  an  order  directed  to  ii;s  agents  and  serv- 
ants in  charge  of  the  mine,  instructing  them  to  show  him 
such  parts  of  the  mine  as  he  wishes  to  examine,  and  for  such 
other  relief  as  may  be  just  and  proper. 

The  mine  being  in  Arizona  it  is  not  within  the  jurisdiction 
of  the  courts  of  this  state.  Our  personal  writs  cannot  run  to 
persons  who  are  not  present  in  the  state  and  they  cannot  be 
enforced  upon  real  property  beyond  its  limits.  The  writ  of 
mandate  cannot  be  invoked  to  compel  performance  of  an  act 
which  cannot  be  performed  within  this  state  but  must  be 
done,  if  at  all,  at  some  place  in  another  state.  So  far  as 
these  objections  go  the  refusal  of  the  writ  was  proper. 

But  there  is  an  act  in  furtherance  of  the  proposed  inspec- 
tion which  the  defendants  may  perform,  and  which  it  is  their 
duty  to  perform  in  this  state,  to  which  the  plaintiff  upon  the 
facts  stated  is  clearly  entitled  and  which  comes  within  the 
scope  of  the  relief  prayed  for.  The  corporation  holds  its 
director's  meetings  in  this  state,  its  directors  reside  here  and 
the  corporate  business,  in  part,  at  least,  is  done  here.  The 
corporation,  although  organized  under  the  laws  of  Arizona, 
is  for  many  purposes  a  resident  of  this  state.  (Wait  v.  Kern, 
R.  M,  Co.,  157  Cal.  21,  [106  Pac.  98].)  Its  directors,  acting 
in  this  state,  may  make  and  deliver  to  the  plaintiff  an  order 
to  the  persons  in  charge  of  the  mine,  instructing  them  to  per- 
mit the  plaintiff  to  enter  and  examine  the  same.    In  the 
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ordinary  course  of  business  it  is  to  be  presumed  that  such  an 
order  would  be  made  in  this  state,  rather  than  in  Arizona, 
since  the  directors  and  officers  reside  here  and  hold  meetings 
here.  There  is,  therefore,  no  physical  or  jurisdictional  ob- 
stacle to  prevent  the  issuance  and  execution  of  a  writ  of  man- 
date to  compel  the  defendants  to  perform  such  act.  Ample 
power  to  compel  obedience  is  conferred  by  section  1097  of  the 
Code  of  Civil  Procedure,  although,  doubtless,  the  power  would 
exist  in  the  absence  of  such  express  grant.  There  is,  there- 
fore, an  act  which  the  defendants  may  do  in  this  state  in 
their  trust  capacity,  the  performance  of  which  the  court  can 
compel. 

The  remaining  question  is  whether  or  not  this  act  is  a  duty 
resulting  from  the  relations  between  the  parties.  Has  a 
stockholder  of  a  mining  corporation  the  right  to  visit  and  in- 
spect the  mines  of  the  company!  We  think  there  can  be  no 
doubt  that  the  right  exists.  It  is  settled  that  at  common  law 
a  stockholder  has  the  right  to  inspect  the  books  of  the  cor- 
poration. (2  Cook  on  Corporations,  sec.  511;  4  Thompson 
on  Corporations,  sec.  4406  et  seq.)  The  reasoning  on  which 
this  rule  is  founded  is  that  a  stockholder  has  an  interest  in 
the  assets  and  business  of  the  corporation  and  that  such  in- 
spection may  be  necessary  or  proper  for  the  protection  of 
his  interest  or  for  his  information  as  to  the  condition  of  the 
corporation  and  the  value  of  his  interests  therein.  There  is 
not  a  feature  of  this  reasoning  that  does  not  apply  with  equal 
force  to  the  claim  of  a  right  to  examine  the  property  of  the 
corporation,  especially  where  it  is  mining  property,  the  con- 
dition and  value  of  which  is  so  easily  concealed  or  misrepre- 
sented. The  books  would  often  afford  no  information  of  the 
nature  of  the  ore  bodies  exposed  or  of  the  manner  in  which 
the  work  was  carried  on.  "The  stockholders  of  a  corporation 
are  the  owners  of  its  franchises  and  its  assets  and  they  have 
a  right  to  be  informed  of  the  financial  condition  of  the  com- 
pany." (Kuhbach  v.  Irving  etc.  Co.,  220  Pa.  St.  431,  [20 
L.  R.  A.  (N.  S.)  185,  69  Atl.  981].)  In  Outhrie  v.  Harkness, 
199  U.  S.  153,  [50  L.  Ed.  131,  4  Ann.  Cas.  433,  20  Sup.  Ct. 
Kep.  5] ,  the  court  quotes  with  approval  the  following  passage 
from  Cockbum  v.  Union  Bank,  13  La.  Ann.  269:  "A  stock- 
holder in  a  corporation  possesses  ill  his  individual  rights, 
except  80  far  as  he  is  deprived  of  them  by  the  charter  or  the 
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law  of  the  land;  as  long  as  the  charter  or  the  rules  and  by- 
laws, passed  in  conformity  thereto,  do  not  restrict  his  indi- 
vidual rights,  he  possesses  them  in  full  and  can  demand  to 
exercise  them.  It  cannot  be  denied  that  it  is  the  right  of 
one  to  see  that  his  property  is  well  managed  and  to  have 
access  to  the  proper  sources  of  knowledge  in  this  respect." 
Again  the  court  says  (199  U.  S.  155,  [50  L.  Ed.  130,  4 
Ann.  Cas.  433,  26  Sup.  Ct.  Rep.  6])  :  ''The  right  of  inspec- 
tion rests  upon  the  proposition  that  those  in  charge  of  the 
corporation  are  merely  the  agents  of  the  stockholders  who 
are  the  real  owners  of  the  property,"  crting  Cincinnati  V.  Co, 
V.  Ho/fmeister,  62  Ohio  St.  201,  [78  Am.  St.  Rep.  707,  48 
L.  R.  A.  732,  56  N.  E.  1033].  In  the  Guthrie  case  the  United 
States  supreme  court  held  that  the  stockholders  had  the  right, 
not  only  to  inspect  the  books  of  the  banking  company,  but 
also  to  examine  its  accounts  and  loans,  or  in  other  words,  its 
property.  It  would,  indeed,  be  a  strange  rule  which  would 
allow  the  stockholder  to  examine  the  books  of  a  corporation 
to  ascertain  its  condition  and  deny  him  an  inspection  of  the 
property  to  verify  the  statements  contained  in  the  books. 
The  rule  at  common  law,  in  our  opinion,  extends  to  the 
corporate  property  as  fully  as  to  the  books. 

Where  such  right  is  given  by  statute,  the  rule  is  that,  un- 
less the  statute  imposes  restrictions  or  limitations,  the  right 
is  absolute  and  may  be  enforced  by  mandamus,  regardless  of 
the  purposes  or  motives  of  the  stockholder,  or  the  existence 
of  good  cause.  (Johnson  v.  Langdon,  135  Cal.  626,  [87  Am. 
St.  Rep.  156,  57  Pac.  1050].)  Where  the  ri-ght  to  be  enforced 
is  a  common  law  right,  the  issuance  of  the  writ  is  discretion- 
ary, and  the  motives  of  the  applicant  may  be  questioned,  and 
he  is  required  to  show  good  cause  for  granting  the  relief. 
(Ibid.)  Section  589  of  our  Civil  Code  provides  that  any 
stockholder  of  a  mining  corporation,  formed  under  the  laws 
of  this  state,  is  entitled  to  visit  and  examine  its  mines  ac- 
companied by  his  expert,  and  that  on  his  application  the 
president  of  the  corporation  must  cause  its  secretary  to  issue 
and  deliver  to  him  an  order  to  the  superintendent  of  the  mine 
to  show  the  stockholder  such  parts  of  the  mine  as  he  may 
wish  to  see.  The  case  was  decided  below  on  a  demurrer  to 
the  complaint,  which  contains  no  allegations  as  to  the  law  of 
Arizona  on  the  subject.    It  is  therefore  presumed  to  be  the 
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same  as  the  law  of  this  state.  Conceding  for  the  purposes 
of  this  decision  the  claim  of  the  defendant  that  section  589 
does  not  apply  to  an  Arizona  mining  corporation  having  its 
principal  place  of  business  in  this  state,  and  having  mines 
only  in  Arizona,  it  would  follow  that  under  the  law  of 
Arizona,  as  we  presume  it  to  be,  the  same  right  would  exist, 
and  the  same  duty  would  rest  upon  the  defendants,  as  under 
the  section  of  the  Civil  Code  above  mentioned.  If  it  should 
turn  out  that  Arizona  has  no  such  law  and  that  section  589 
should  be  held  inapplicable,  substantially  the  same  right  and 
duty  would  exist  under  the  common  law,  provided  the  inspec- 
tion was  desired  for  a  legitimate  purpose  and  good  cause  was 
shown  therefor. 

It  is  suggested  that  the  court  should  not  indulge  in  useless 
or  ineffectual  proceedings  and  that  it  would  be  useless  to  re- 
quire the  officers  of  the  corporation  to  give  an  order  to  the 
mining  superintendent  in  Arizona  to  allow  an  inspection  of 
the  mine,  unless  the  court  possessed  the  power  and  the  means 
to  compel  the  superintendent  to  obey  the  order.  There  seems 
to  be  a  suggestion  here  that  the  defendants  are  disposed  to 
be  refractory  and  to  resist  the  judgments  of  the  courts  of  this 
state  so  far  as  they  dare,  while  at  the  same  time  availing 
themselves  of  the  privilege  of  carrying  on  the  general  cor- 
porate business  here.  We  will  not  indulge  the  supposition 
that  this  motive  or  intent  exists.  Obedience  to  the  writ 
commanding  the  issuance  of  a  permit,  means  an  obedience  in 
good  farth  with  the  sincere  intent  to  carry  out  the  judgment 
of  the  court,  and  we  will  presume  that  such  obedience  will  be 
promptly  accorded.  It  is  true,  the  court  cannot  send  its 
officers  into  Arizona  to  induct  plaintiff  into  the  mine,  but  it 
can  compel  the  issuance  by  the  defendants  in  this  state  of  the 
order  for  the  inspection  thereof,  under  such  restrictions  as 
may  seem  proper,  and  it  can  see  that  there  is  no  trifling  with 
the  court  in  the  manner  of  performing  that  act.  It  is  not 
to  be  supposed  that  the  mine  superintendent  will  disobey  or 
disregard  a  real  order  from  his  superiors.  The  court  will 
give  such  relief  as  its  powers  and  territorial  jurisdiction  au- 
thorizes it  to  give.  It  will  not  refuse  any  relief  because  it 
cannot  give  the  full  relief  that  plaintiff  asks,  or  because  it 
cannot  act  directly  upon  the  premises  to  which  the  relief 
relates.    From  what  we  have  said  the  conclusion  necessarily 
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follows  that  the  court  below  erred  in  sastaining  the  demurrer 
to  the  complaint  and  in  giving  judgment  for  the  defendants. 
The  judgment  is  reversed. 

Angellotti,  J.,  Sloss,  J.,  Melvin,  J.,  and  Henshaw,  J.,  con- 
curred. 

Rehearing  denied. 


[Crim.  No.  1748.    In  Bank.— January  14,  1913.] 

In  the  Matter  of  SMITH  McMULLIN,  on  Habeas  Corpus. 

Pasent  and  Child — DIvobce — ^Custodt  oI>  Chuj)  Awarded  to  Mothks-- 
Letters  of  GuABDiANSHn^  Issued  to  Mother — ^Dutt  op  Father  to 
Support. — ^Und«r  section  196  of  the  Civil  Code,  a  father  ia  under 
no  duty  of  supporting  his  minor  child,  after  a  decree  of  divorce  had 
been  obtained  against  him  in  another  state  upon  substituted  service 
of  summons,  which  decree  awarded  the  custody  of  the  child  to  the 
mother,  without  requiring  him  to  contribute  to  its  support,  and  after 
the  mother  had  sought  and  obtained  letters  of  guardianahip  of  tht 
child  in  this  state. 

Id. — Foreign  Decree  of  Divorce — Substituted  Service— Vom  Monst 
Judgment  for  Alimony. — A.  provision  in  the  divorce  decree,  pur- 
porting to  direct  the  husband  to  pay  the  sum  of  one  hundred  dollais 
a  month  to  his  wife  as  alimony,  is  void,  for  want  of  jurisdiction  of 
the  person  of  the  husband,  and  cannot  be  construed  as  having  been 
intended  in  part  for  the  support  of  the  child. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  directed  to 
the  Sheriff  of  Sonoma  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  D.  Dorn,  and  Phil  Ware,  for  Petitioner. 

Clarence  P.  Lea,  Q.  W.  Hoyle,  J.  W.  Ford,  and  L.  Hor- 
witz,  Amicus  Curiae,  for  Respondent. 

THE  COURT.— Petitioner  alleges  that  he  is  unlawfully  im- 
prisoned by  the  sheriff  of  the  county  of  Sonoma  by  reason  of 
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an  order  of  a  committing  magistrate  holding  him  to  answer 
for  trial  in  the  superior  court  for  an  alleged  violation  of  sec- 
tion 270  of  the  Penal  Code,  in  failing  to  furnish  his  minor 
child,  Jnanita  McMullin,  with  necessary  food,  clothing,  shel- 
ter, and  medical  attendance.  It  appears  from  the  evidence 
taken  at  the  preliminary  examination  that  petitioner  and 
Emma  H.  McMullin  were  husband  and  wife  and  the  parents 
of  Juanita;  that  Emma  H.  McMullin  went  to  the  state  of 
Nevada,  taking  with  her  said  child,  and  thereafter  instituted 
in  that  state  an  action  for  divorce  against  this  petitioner; 
that  he  was  personally  served  wrth  summons  in  the  county 
of  Sonoma,  state  of  California,  the  place  of  his  residence ;  that 
petitioner  did  not  appear  in  said  action;  that  on  March  21, 
1910,  a  decree  was  given  and  made  by  the  district  court  of 
the  first  judicial  district  of  Nevada,  granting  a  divorce  to  said 
Emma  H.  McMullin  from  petitioner,  awarding  her  the  cus- 
tody of  her  two  minor  children,  and  ordering  the  payment  to 
her  of  one  hundred  dollars  per  month  by  way  of  alimony; 
that  thereafter,  in  1911,  Emma  H.  McMullin  returned  to  the 
county  of  Sonoma  and  took  up  her  residence  there;  that  in 
April,  1912,  she  was  appointed  guardian  of  the  person  and 
estate  of  said  Juanita;  that  petitioner  did  not  since  the  di- 
vorce provide  his  daughter  with  support,  maintenance,  or 
education,  except  that  he  paid  for  her  tuition  at  school  and 
did  furnish  her  with  a  few  articles  of  necessity;  that  the 
mother  has  been  supporting  said  child;  and  that  said  Emma 
H.  McMullin  has  had  the  custody  of  her  daughter  ever  since 
said  divorce. 

The  question  presented  to  us  is  whether,  after  a  decree  of 
divorce  obtained  in  another  state  upon  substituted  service  of 
summons  and  granting  custody  of  a  minor  child  to  the  mother, 
and  after  she  has  sought  and  obtained  letters  of  guardianship 
of  said  child  in  this  state,  the  father  is  under  the  duty  of  sup- 
porting such  child.  Respondent  depends  largely  upon  the 
principles  announced  in  the  recent  case  of  People  v.  Schlott, 
162  Cal.  348,  [122  Pac.  846].  But  this  case  differs  in  several 
essential  particulars  from  that.  In  the  Schlott  case  there  was 
a  valid  decree  of  divorce  depriving  the  father  of  the  custody 
of  his  child,  while  requiring  him  to  pay  alimony  partly  for 
the  support  of  said  minor,  and  it  was  held  that  section  196 
of  the  Civil  Code  had  no  application  to  a  father  who,  because 
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of  his  own  misconduct,  had  been  deprived  of  the  custody  of 
his  child  but  required  to  pay  for  the  support  of  said  minor. 
But  here,  while  the  decree  of  divorce  had  conferred  the  right 
to  the  custody  of  the  minor  upon  the  mother,  there  had  been 
no  order  with  reference  to  the  payment  by  the  father  for  the 
support  of  his  offspring,  unless  we  read  such  a  provision  into 
the  decree  for  the  payment  of  alimony  to  the  plaintiff  in  that 
action.  Respondent's  position  is  that  the  amount  of  alimony 
($100  a  month)  decreed  by  the  court  in  Nevada  shows  that 
that  court  must  have  intended  a  part  thereof  for  the  support 
of  the  children  (there  were  two)  and  that  the  order  itself  is 
tantamount  to  a  declaration  that  the  husband  must  support 
the  offspring  of  the  marriage.  We  cannot  so  interpret  that 
part  of  the  decree  adjudging  that  the  defendant  must  pay 
alimony  to  his  wife,  but  even  if  we  could  do  so  we  are  con- 
fronted with  the  fact  that,  owing  to  the  substituted  service 
upon  defendant  of  the  summons  in  that  action,  the  part  of 
the  judgment  requiring  the  payment  of  alimony  cannot  be 
enforced  against  petitioner.  The  court  that  rendered  that 
judgment  never  acquired  jurisdiction  of  his  person.  (Code 
Civ.  Proc,  sec.  413;  First  Nail.  Bank  v.  Eastman,  144  Cal. 
487,  [103  Am.  St.  Rep.  95,  1  Ann.  Cas.  626,  77  Pac.  1043] ; 
Pennoyer  v.  Neff,  95  U.  S.  714,  [24  L.  Ed.  565] ;  De  la  Monr 
ianya  v.  De  la  Montanya,  112  Cal.  109,  [53  Am.  St.  Rep.  165, 
32  L.  R.  A.  82,  44  Pac.  345].)  In  this  case  we  find  the 
mother  at  the  time  of  the  preliminary  examination  of  peti- 
tioner, entitled  to  the  custody  of  her  minor  child  either  by 
virtue  of  the  decree  of  the  court  in  Nevada  or  by  reason  of 
the  issuance  to  her  of  letters  of  guardianship  by  a  court  of 
competent  jurisdiction  in  California.  If  she  is  qualified  un- 
der the  former  authority,  she  is  required  to  support  the  minor 
because  section  196  of  the  Civil  Code  provides  that,  "The 
parent  entitled  to  the  custody  of  a  child  must  give  him  sup- 
port and  education  suitable  to  his  circumstances";  and  there 
is  no  valid  adjudication  equivalent  to  an  order  made  under 
a  power  similar  to  that  granted  by  section  139  of  our  Civil 
Code,  by  which  the  husband  is  obligated  to  support  his  prog- 
eny while  denied  their  custody.  If  we  attribute  her  custody 
of  the  children  to  her  letters  of  guardianship,  we  must  read 
section  196  in  conjunction  with  section  204  of  the  Civil  Code, 
which  declares  that  the  authority  of  a  parent  ceases  ''upon 
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the  appointment,  by  a  court,  of  a  guardian  of  the  person  of 
a  child";  and  the  same  result  is  reached. 

The  conclusion  therefore  is  inevitable  that  neither  by  force 
of  the  Nevada  decree,  nor  by  force  of  the  California  proceed- 
ings in  guardianship,  had  a  duty  to  support  the  children  been 
cast  upon  petitioner.  The  Nevada  decree  dissolved  the  mar- 
riage status  and  fixed  the  right  of  custody  of  the  children 
with  the  wife  while  they  remained  in  Nevada.  It  could  do 
nothing  more.  To  this  extent  full  faith  and  credit  will  be 
accorded  to  the  Nevada  decree.  Thus  it  fell  within  the  power 
of  the  wife  under  supplementary  proceedings  brought  in  this 
state  with  personal  service  upon  the  former  husband  to  have 
procured,  if  the  facts  warranted,  an  award  of  the  custody  of 
the  children,  with  provision  for  her  own  and  their  support. 
She  did  not  do  this,  but  resorted  to  guardianship  proceedings, 
under  which,  in  terms,  she  was  awarded  the  custody  of  the  per- 
sons and  estates  of  the  minors.  The  legal  effect,  then,  of  both 
the  Nevada  decree  and  the  guardianship  decree  was  to  give  the 
mother  the  custody  and  control  of  the  children,  tuithout  charg- 
ing upon  the  husband  their  support.  Under  section  196  of  the 
Civil  Code  this  situation  prima  facie  relieves  the  husband  of 
the  duty  of  support  and  casts  it  on  the  wife.  If  it  be  said 
that  it  IS  a  reproach  to  our  law  that  a  father  be  thus  per- 
mitted to  escape  the  paternal  duty  of  aiding  in  the  support 
of  his  minor  offspring,  the  answer  is  that  no  such  reproach 
attaches.  Our  law  is  adequate,  but  the  obvious  steps  to  be 
taken  and  which,  if  taken,  clearly  would  have  fixed  the 
father's  duty  in  this  regard,  and  so  made  him  penally  liable 
for  his  breach  of  duty,  were  disregarded.  Instead  of  resort- 
ing to  appropriate  measures,  by  proceedings  under  the  Ne- 
vada judgment,  to  straighten  the  legal  tangle  which  now  exon- 
erates the  husband  from  the  duty  of  furnishing  such  support, 
resort  was  had  to  the  criminal  court,  where  the  only  result 
of  success  would  be  to  make  it  impossible  for  the  husband  to 
earn  the  money  with  which  he  could  furnish  such  support. 

The  petitioner  is  discharged. 
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[S.  F.  No.  6431.  In  Bank.— January  14,  1913.] 

COUNTY  OP  KINGS,  and  HANPORD  SCHOOL  DIS- 
TRICT OP  KINGS  COUNTY,  Petitioners,  v.  D.  BUNN 
REA,  County  Auditor  of  the  County  of  Kings,  Re- 
spondent. 

School  Distriot— Bonds — ^Kind  of  Monbt  m  Which  Bonds  abb  to 
BK  Paid — Obdek  or  Boaed  or  Supebvisobs. — There  being  no  specifle 
requirement  of  the  law  declaring  that  bonds  of  a  school  district 
shall  be  made  payable  in  money  of  a  particular  form  or  kind,  a 
resolution  of  the  trustees  of  the  district,  calling  an  election  to  de- 
termine whether  the  bonds  shall  be  issued,  is  sufficient,  when  it 
provides  for  bonds  payable  in  lawful  money  of  the  United  States, 
and  supports  a  subsequent  order  of  the  board  of  supervisors  direct- 
ing the  issuance  of  the  bonds  and  making  them  payable  in  gold 
coin  of  the  United  States. 

Id. — Oedeb  FaiNo  Time  fob  Interest  Payment. — The  board  of  super- 
visors, after  the  election  authorizing  the  issuance  of  such  bonds,  had 
power  to  determine  whether  the  interest  thereon  should  be  paid 
annually  or  semi-annually,  notwithstanding  the  resolution  of  the 
board  of  trustees  and  the  notice  of  the  election  was  silent  on  that 
subject. 

APPLICATION  for  a  Writ  of  Mandate  to  compel  the  re- 
spondent, as  auditor  of  the  County  of  Kings,  to  sign  and 
attest  certain  bonds  and  interest  coupons  attached  thereto  of 
the  Hanford  School  District  in  Kings  County  issued  by  the 
board  of  supervisors  of  said  county  on  October  9,  1912.  The 
auditor  based  his  refusal  to  sign  and  attest  such  bonds  and 
coupons  on  the  facts:  (1),  that  the  resolution  and  order  of 
the  Board  of  Trustees  of  said  school  district,  calling  an  elec- 
tion to  submit  to  the  electors  of  the  school  district  the  ques- 
tion whether  such  bonds  should  be  issued,  failed  to  provide 
or  specify  the  kind  of  money  or  currency  in  which  said  bonds 
should  be  paid,  and  that  the  board  of  supervisors  of  said 
county,  in  its  resolution  and  order  ordering  the  bonds  issued, 
provided  that  they  should  be  paid  in  United  States  gold  coin ; 
and  (2),  that  the  said  order  of  the  board  of  trustees  of  the 
school  district  and  the  notice  of  said  election  failed  to  provide 
when  the  interest  on  said  bonds  should  be  paid,  whether  annu- 
ally, semi-annually,  or  otherwise,  and  that  the  said  order  of 
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the  board  of  supervisors  provided  that  the  interest  should  be 
paid  annually. 

J,  L.  C.  Irwin,  for  Petitioners. 

H.  Scott  Jacobs,  for  Respondent. 

HENSHAW,  J.,  acting  chief  justice,  delivered  the  opinion 
of  the  court.  If  those  are  your  two  propositions,  I  speak  for 
the  Court  in  saying  that  where  there  is  no  specific  requirement 
of  the  law  declaring  that  money  of  a  particular  form  or  kind 
shall  be  designated,  it  is  a  good  bond  and  it  is  in  full  compli- 
ance with  the  law,  when  it  calls  for  **  lawful  money  of  the 
United  States." 

And,  second,  it  is  clearly  a  power  vested  with  the  super- 
visors, after  election,  to  determine  whether  the  interest  shall 
be  paid  semi-annually  or  annually.  If  those  are  your  two 
propositions,  they  are  resolved  in  favor  of  petitioner,  and 
mandate  will  issue  accordingly. 


[8ae.  No.  1955.    Bepartmeirt  One. — January  15,  1912.] 

JOSEPH  GOBDON,  Respondent,  v.  GEORGE  CADWALA- 
DER  et  al.,  Defendants  and  Appellants;  SOUTHERN 
PACIFIC  RAILROAD  COMPANY,  Intervener  and 
Respondent. 

Dm) — ^BuLK  m  Shelley's  Case — Bemaindeb  to  Heibs  ob  Heibs  or 
BoDT. — The  Bo-called  rule  in  Shelley's  case  ia  that  where  a  will 
deriaes  or  a  deed  grants  land  to  A  for  life,  and  the  remainder  after 
hia  death  to  hia  heirs,  or  to  the  heirs  of  his  body,  using  these  words 
or  words  having  the  same  legal  effect,  the  effect  is  to  vest  in  A  a 
fee  simple  absolute  if  the  remainder  is  to  his  "heirs/'  or  a  qualified 
fee,  if  it  is  to  the  "heirs  of  his  body."  The  heirs  of  A  in  such  a 
ease  take  no  estate  or  interest  in  the  land  during  the  life  of  A,  and 
be  may  dispose  of  it  as  if  the  deed  or  will  contained  no  words 
purporting  to  transfer  to  him  less  than  a  fee.  As  it  is  usually 
stated,  the  words  "heirs"  or  "heirs  of  his  body,"  or  w|iatever  other 
words  of  like  effect  are  used,  are  words  of  limitation  and  not  of 
purchase. 
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Id. — Foundation  of  Rule  in  Shelley's  Cass. — The  fundamental  reason 
for  the  rule  in  Shelley's  case  is  that  at  eommon  law  it  was  eonsid-* 
ered  that  the  words  "and  to  his  heirs"  or  ''and  to  the  heirs  of  his 
bodj/'  following  a  grant  purporting  to  be  of  an  estate  for  Ufe, 
necessarily  implied  that  the  heirs  mentioned  should  take  by  inher- 
itance from  the  life  tenant,  and  not  directly  by  the  deed,  or  directly 
from  the  grantor,  and  as  this  could  not  be  so  unless  the  life  tenant 
had  an  estate  of  inheritance  to  pass  at  his  death,  it  followed  as  a 
necessary  consequence  that  the  deed  must  be  understood  to  pass 
the  fee  to  him  as  well  as  the  life  estate. 

Id. — ^RuLE  One  ot  Positive  Law — Intent — ^Meaning  of  Word  "Hmbs." 
In  the  phrases  quoted,  when  the  rule  in  Shelley's  case  applies,  tlie 
word  **heirs"  is  used  in  the  broad  eense,  to  signify  the  persons  who 
take  the  estate  by  succession  from  generation  to  generation,  forever, 
or  as  it  is  sometimes  expressed,  the  whole  inheritable  blood  of  the 
life  tenant,  so  that  such  life  tenant,  and  not  those  who  may  be 
his  heirs  at  his  death,  is  the  original  stock  of  inheritance.  It  is  a 
rule  of  positive  law,  and  defeats  even  the  declared  contrary  intent 
if,  notwithstanding  such  declaration,  it  appears  that  the  word 
''heirs"  was  used  in  this  technical  sense.  But  the  primary  question 
is  always  the  one  whether  or  not  it  was  so  used. 

Id. — Interpretation  of  Grant  —  Intention  to  Creats  Life  Estate 
With  Remainder  Over. — If  the  deed  contains  words  which  modify 
or  qualify  these  phrases  to  such  an  extent  that  a  reasonable  inter- 
pretation of  the  grant  is  that  the  grantor  did  not  use  the  words 
to  describe  the  whole  line  of  succession  from  the  life  tenant,  or  his 
whole  inheritable  blood,  but,  on  the  contrary,  intended  thereby  to 
point  out  and  designate  the  particular  persons  who  should  take  the 
estate  upon  the  death  of  the  life  tenant,  and  to  describe  them  as  the 
persons  then  to  take  the  estate  direct  from  the  grantor,  and  by  virtue 
of  the  grant,  constituting  of  them  a  new  root  of  inheritance,  the 
implication  as  to  the  meaning  of  said  phrases,  upon  which  the  mle 
is  founded,  would  not  exist,  and  the  rule  would  not  govern  the  grant. 

Id. — Construction  op  Deed — ^Rule  in  Shelley's  Case  Inappucable. — 
The  deed  in  question,  which  was  executed  at  a  time  when  the  rule 
in  Shelley's  case  was  in  force  in  this  state,  granted  unto  the  party 
of  the  second  part  "for  and  during  the  term  of  his  natural  life, 
and  after  his  death  then  to  descend  to  his  heirs  and  assigns  forever," 
certain  described  lands,  and  recited  that  "the  said  land  being  con- 
veyed to  the  said  .  .  .  for  and  during  his  natural  life,  for  the  final 
use,  benefit,  and  behoof  of  the  children,  or  other  lawful  heirs  of 
his  body,  who  may  survive  him."  The  hcibendum  clause  was  "to 
have  and  to  hold  .  .  .  unto  the  said  party  of  the  second  part,  his 
heirs  and  assigns  forever,"  and  a  further  clause  contained  a  war- 
ranty to  "the  said  party  of  the  second  part,  his  heirs  and  assigns." 
The  final  clause  stated  that  the  words  "for  and  during  the  term  of 
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his  natural  life,  and  after  Ms  death  then  to  descend  to/'  were  inter- 
lined, and  the  words  "and  to"  were  erased,  before  the  execution  of 
the  deed.  Held,  that  the  deed  did  not  come  within  the  rule  in  Shel- 
ley's case,  and  that  the  words  used  manifested  the  intent  that  the 
grant  to  the  immediate  grantee  was  for  life  onlj,  and  that  the 
remainder  was  to  go  to  the  surviving  children  or  grandchildren, 
directly  bj  the  deed  and  not  by  inheritance,  and  that  they,  and  not 
such  grantee,  were  to  constitute  the  new  stock  or  root  of  inheritance 
of  the  estate. 

Id. — ^Meaning  of  Words  "Descend  to." — ^The  words  "descend  to,"  as 
used  in  such  deed,  should  be  construed  as  words  of  transfer,  and  the 
passage  in  which  they  occur  should  be  read  as  if  it  declared  that 
after  the  death  of  the  immediate  grantee  the  land  should  "go  to"  or 
'Vest  in"  his  heirs,  the  latter  words  being  used  as  a  description  of 
the  persons  to  whom  the  remainder  is  transferred,  and  not  to  indi- 
cate a  taking  by  the  law  of  inheritance. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yolo 
County.    Nicholas  A.  Hawkins,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

George  Clark,  W.  A.  Anderson,  and  Black  &  Clark,  for  Ap- 
pellants. 

Hudson  Grant,  for  Plaintiff  and  Respondent. 

William  Singer,  Jr.,  Frank  Thunen,  and  D.  V.  Cowden,  for 
Intervener  and  Respondent. 

SHAW,  J. — The  defendants*  appeal  from  the  judgmefnt 
was  taken  within  sixty  days  after  its  rendition.  The  evidence 
is  brought  up  in  the  record. 

The  plaintiff  sued  to  quiet  title  to  land.  All  the  parties 
daim  under  a  certain  deed  conveying  the  land,  executed  by 
William  Gordon  to  John  Gordon  on  June  3,  1872.  The  rule 
in  Shelley's  case  was  in  force  in  this  state  until  January  1, 
1873,  when  it  was  abolished  by  section  779  of  the  Civil  Code. 
The  said  deed  was  therefore  subject  to  that  rule  and  the  sole 
question  is  whether  or  not  it  comes  within  the  rule.  The  rule 
is  that  where  a  will  devises  or  a  deed  grants  land  to  A  for 
life  and  the  remainder  after  his  death  to  his  heirs,  or  to  the 
heirs  of  his  body,  using  these  words  or  words  having  the  same 
legal  effect,  the  effect  is  to  vest  in  A  a  fee  simple  absolute  if 
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the  remainder  is  to  his  ''heirs/'  or  a  qualified  fee,  if  it  is  to 
the  ''heirs  of  his  body/'  The  heirs  of  A  in  such  a  case  take 
no  estate  or  interest  in  the  land  during  the  life  of  A  and  he 
may  dispose  of  it  as  if  the  deed  or  will  contained  no  words 
purporting  to  transfer  to  him  less  than  a  fee.  As  it  is  usu- 
ally stated,  the  words  "heirs"  or  "heirs  of  his  body,"  or 
whatever  other  words  of  like  effect  are  used,  "are  words  of 
limitation  and  not  of  purchase."  The  plaintiff  claims  one- 
sixth  of  the  land  as  an  heir  of  John  Gordon,  upon  the  theory 
that  said  deed  vested  the  fee  in  John.  Upon  the  same  theory 
the  intervener  claims  a  part  of  the  land  under  a  conveyance 
from  John  in  his  lifetime.  The  defendants  claim  the  plain- 
tiff's interest  under  and  by  virtue  of  an  execution  sale  and 
sheriff's  deed  upon  a  judgment  against  the  plaintiff,  the  sale 
and  deed  having  been  made  during  the  lifetime  of  John  Gor- 
don and  upon  the  theory  that  said  deed  to  John  vested  in 
John  a  life  estate  only  and  vested  in  Joseph  at  its  date,  as 
one  of  his  six  children,  a  present  one-sixth  interest  in  the  re- 
mainder in  the  land  in  fee  after  the  death  of  John.  It  will 
be  observed,  therefore,  that  if  the  rule  in  Shelley's  case  con- 
trols the  effect  of  the  deed  of  William  Gtordon  to  John, 
thereby  vesting  the  fee  in  John  there  would  foe  no  interest 
vested  in  Joseph  at  the  time  of  the  sale  on  execution  against 
him  and  the  defendants  obtained  none  thereby. 

It  is  not  necessary  to  state  the  Gordon  deed  in  full.  It 
names  William  Gordon  as  grantor  and  John  Gordon  as 
grantee.  The  clauses  which  it  is  necessary  to  consider  are  the 
granting  clause,  a  recital  following  the  description  of  land^ 
the  habendum,  the  warranty,  and  the  final  clause  following 
the  attestation  clause  and  explaining  an  interlineation  and 
erasure.    These  are  as  follows : 

Granting  clause — "Does  grant  (etc.)  unto  the  said  party 
of  the  second  part  for  and  during  the  term  of  his  natural 
life,  and  after  his  death  then  to  descend  to  his  heirs  and 
assigns  forever." 

Recital — "The  said  land  being  conveyed  to  the  said  John 
Gtordon  for  and  during  his  natural  life,  for  the  final  use,  ben- 
efit and  behoof  of  the  children  or  other  lawful  heirs  of  his 
body,  who  may  survive  him." 

Habendum — "To  have  and  to  hold  .  .  .  unto  the  said  party 
of  the  second  part,  his  heirs  and  assigns  forever/' 
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Warranty — To  .  .  .  ''the  said  party  of  the  second  part,  his 
heirs  and  assigns/' 

Final  clause — ^''The  words  'for  and  during  the  term  of  his 
natural  life,  and  after  his  death  then  to  descend  to/  inter- 
lined, and  the  words  'and  to/  erased,  before  the  execution  of 
these  presents." 

The  final  clause  evidently  refers  to  changes  in  the  granting 
clause.  It  shows  that  the  granting  clause  was  first  written 
thus:  "unto  the  said  party  of  the  second  part  and  to  his  heirs 
and  assigns  forever,"  making  an  unequivocal  grant  of  the 
fee,  and  that  when  this  was  perceived  and  the  repugnancy 
between  it  and  the  subsequent  recital  was  noticed,  the  words 
"and  to"  were  erased  and  the  words  referring  to  a  life  estate 
substituted  therefor. 

The  fundamental  reason  for  the  rule  in  Shelley's  case  is 
that  at  common  law  it  was  considered  that  the  words  "and 
to  his  heirs,"  or  "and  to  the  heirs  of  his  body,"  following  a 
grant  purporting  to  be  of  an  estate  for  life,  necessarily  im- 
plied that  the  heirs  mentioned  should  take  by  inheritance 
from  the  life  tenant,  and  not  directly  by  the  deed,  or  directly 
from  the  grantor,  and  as  this  could  not  be  so  unless  the  life 
tenant  had  an  estate  of  inheritance  to  pass  at  his  death,  it 
followed  as  a  necessary  conclusion  that  the  deed  must  be  un- 
derstood to  pass  the  fee  to  him  as  well  as  the  life  estate.  In 
the  phrases  quoted,  when  the  rule  in  Shelley's  case  applies, 
the  word  "heirs"  is  used  in  the  broad  sense,  to  signify  the 
persons  who  take  the  estate  by  succession  from  generation  to 
generation,  forever,  or  as  it  is  sometimes  expressed,  the  whole 
inheritable  blood  of  the  life  tenant,  so  that  such  life  tenant, 
and  not  those  who  may  be  his  heirs  at  his  death,  is  the  original 
stock  of  inheritance.  It  is  a  rule  of  postive  law,  and  defeats 
even  the  declared  contrary  intent  if,  notwithstanding  such 
declaration,  it  appears  that  the  word  "heirs"  was  used  in  this 
technical  sense.  {N orris  v.  Hensley,  27  Cal.  446.)  But  the 
primary  question  is  always  the  one  whether  or  not  it  was  so 
used. 

The  rule  being  founded  upon  these  reasons,  it  is  plain  that 
if  the  deed  contains  words  which  modify  or  qualify  these 
phrases  to  such  an  extent  that  a  reasonable  interpretation  of 
the  grant  is  that  the  grantor  did  not  use  the  words  to  describe 
the  whole  line  of  succession  from  the  life  tenant,  or  his  whole 
OLXiv.  Ofti.— aa 
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inheritable  blood,  but,  on  the  contrary,  intended  thereby  to 
point  out  and  designate  the  particular  persons  who  should 
take  the  estate  upon  the  death  of  the  life  tenant  and  to  de- 
scribe them  as  the  persons  then  to  take  the  estate  direct  from 
the  grantor  and  by  virtue  of  the  grant,  constituting  of  them 
a  new  root  of  inheritance,  th^  implication  as  to  the  meaning 
of  said  phrases,  upon  which  the  rule  is  founded,  would  not 
exist  and  the  rule  would  not  govern  the  grant.    This  distinc- 
tion is  thoroughly  established  and  it  is  recognized  by  all  the 
authorities.     (2  Washburn  on  Real  Property,  sees.  1614,  1615, 
1616;  1  Jones  on  Real  Property,  sec.  617;  2  Devlin  on  Real 
Property,  sees.  846a  to  846e ;  2  Pingree  on  Real  Property,  gee. 
1019;  note  to  Carpenter  v.  Vcm  Olinder,  11  Am.  St.  Rep.  102; 
Norris  v.  Hensley,  27  Cal.  446.)     Many  illustrations  could  be 
given.    A  few  will  serve  to  illustrate  the  application  and  ef- 
fect of  the  distinction.    The  words,  ''and  upon  his  demise  to 
the  heirs  of  him  surviving  share  cmd  share  alike/'  show  that 
the  word  ''heirs"  was  used  to  describe  particular  persons  and 
not  the  line  of  succession  and  the  rule  was  held  inapplicable. 
(Surges  v.  Thompson,  13  R.  I.  714.)     A  deed  to  a  husband 
and  wife  as  joint  tenants,  for  their  lives,  and  to  the  survivor 
during  the  life  of  the  survivor,  with  remainder  to  the  issue 
and  heirs  of  their  two  bodies  and  the  heirs  of  such  issue  for- 
ever, creates  only  estates  for  life  in  the  husband  and  wife  and 
gives  to  their  issue,  upon  their  death,  the  fee.    The  addition 
of  the  words,  "and  the  heirs  of  such  issue  forever,"  was  held 
suiScient  to  make  the  distinction  and  take  the  deed  out  of  the 
rule.     (Montgomery  v.  SturcUvant,  41  Cal.  297.)     So,  also,  of 
the  words:  "And  at  her  death  to  be  equally  divided  among 
her  children  or  legal  heirs,"  (HaU  v.  Oradwohl,  113  Md.  297, 
[29  L.  R.  A.  (N.  S.)  954,  77  Atl.  483]);  "To  the  children 
and  lawful  heirs"  (ReiUy  v.  Bristow,  105  Md.  326,  [66  Atl. 
262]) ;  "Shall  be  inherited  by  the  surviving  issue  of  my  said 
niece,  share  and  share  aUke,"  (Hill  v.  Oiles,  201  Pa.  St.  215, 
[50  Atl.  758] ) ;  "And  at  her  death  to  the  issue  of  her  body 
then  living/'  (Gladsden  v.  Desportes,  39  S.  C.  131,  [17  S.  E. 
706]) ;  "Heirs  at  law  and  next  of  kin,"  (Martling  v.  Mart- 
ling,  55  N.  J.  Eq.  790,  [39  Atl.  203]) ;  "To  the  heirs  of  his 
body  begotten  if  there  be  any  such  heirs  him  sunnving," 
(Granger  v.  Granger,  147  Ind.  95,  [36  L.  R.  A.  186,  190,  44 
N.  E.  189,  46  N.  B.  80]) ;  "Heirs  of  his  body  living  at  the 
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time  of  his  death,"  {Moore  v.  Parker,  34  N.  C.  127) ;  **To  the 
heirs  of  her  body  begotten,*'  (Aidt  v.  Hilly ard,  138  Iowa, 
242,  [115  N.  W.  1030]).  In  these  decisions  it  waa  conceded 
that  the  word  '4ssue,"  alone,  would  be  considered  as  the 
equivalent  of  ''heirs,"  and  would  not  take  the  case  out  of  the 
rule.  The  words  we  have  italicized  were  those  which  were 
held  to  have  that  effect. 

The  deed  here  involved  contains  modifying  words  of  like 
effect  to  those  above  mentioned.  The  recital  and  the  grant- 
ing clause  are  parts  of  the  same  sentence  and  both  must  be 
considered  in  determining  the  true  meaning.  The  grant  as  a 
whole  must  be  understood  as  if  it  read:  ''to  John,  for  and 
during  his  natural  life,  and  after  his  death  to  the  children  or 
other  lawful  heirs  of  his  body,  who  may  survive  him,  for  their 
final  use,  benefit  and  behoof."  The  deed  was  evidently 
drafted  upon  a  form  in  common  use  for  a  conveyance  in  fee 
simple  and  the  grantrng  clause,  as  it  first  stood,  granted  such 
an  estate.  The  interlineation  described  John's  estate  as  for 
his  life  only,  but  it  would  have  been  ineffectual  to  escape  the 
rule  in  Shelley's  case,  if  not  further  qualified.  The  words 
added  by  the  recital  were  manifestly  inserted  for  the  purpose 
of  stating  the  intent  more  accurately  than  it  was  expressed  in 
the  first  part  of  the  sentence.  The  recital  is  therefore  the  sig- 
nificant part  of  the  deed  and  it  should  control  the  interpreta- 
tion as  far  as  possible.  Under  the  decisions  above  cited,  it  is 
clear  that  the  word,  "children,"  and  the  words,  "who  may 
survive  him,"  qualifying  the  phrase,  "lawful  heirs  of  his 
body,"  and  in  connection  with  the  declaration  that  the  con- 
veyance is  for  the  "final  use,  benefit  and  behoof"  of  such 
survivors,  were  intended  and  used  to  show  that  the  grant  to 
John  was  for  his  life,  only,  and  that  the  remainder  was  to  go 
to  the  surviving  children,  or  grandchildren,  directly  by  the 
deed  and  not  by  inheritance,  and  that  they,  and  not  John, 
were  to  constitute  the  new  stock  or  root  of  inheritance  of  the 
estate.  The  use  of  the  expression  "who  may  survive  him" 
or  similar  terms,  shows  that  the  mind  of  the  grantor  was  di- 
rected to  the  particular  persons  surviving  at  the  death  of 
John  and  not  to  his  posterity  generally.  The  words,  "or 
other  lawful  heirs  of  his  body"  make  it  plain  that  grandchil- 
dren would  take,  in  the  event  that  any  of  John's  children 
should  die  before  his  death  and  le&ve  children  surviving 
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They  were  evidently  inserted  for  that  purpose,  and  were  not 
used  in  the  technical  sense  first  above  stated. 

It  is  further  contended  by  the  respondents  that  the  grant- 
ing clause  itself  is  devoid  of  words  constituting  a  grant  of  the 
remainder.  If  the  words  ''descend  to"  were  omitted  there- 
from, the  intent  to  grant  the  remainder  would  be  clear,  al- 
though, under  the  authorities,  in  the  absence  of  the  recital, 
the  operation  of  the  rule  in  Shelley's  case  would  override  and 
defeat  that  intent.  {Norris  v.  Hensley,  27  Cal.  446;  2  Devlin 
on  Deeds,  3d  ed.,  sees.  846,  846c.)  The  clause  declares  a  life 
estate  in  John  ''and  after  his  death  then  to  descend  to  his 
heirs  and  assigns.'*  The  word  "descend,"  although  literally 
denoting  a  passing  by  inheritance,  is  often  used  as  a  word  of 
transfer.  In  the  connection  in  which  it  here  occurs,  this  is 
its  usual  signification.  {Doren  v.  Oillum,  136  Ind.  139,  [35 
N.  E.  1101] ;  Taney  v.  FahrUey,  126  Ind.  91,  [25  N.  E.  882] ; 
Aydlett  v.  Swope,  17  S.  W.  (Tenn.)  209;  Stratton  v.  McKin- 
nie,  [62  S.  W.  (Tenn.)  640;  Tate  v.  Townsend,  61  Miss.  319; 
Keim'8  Appeal,  125  Pa.  St.  487,  [17  Atl.  463] ;  Halstead  v. 
Hall,  60  Md.  213 ;  Dennett  v.  Dennett,  40  N.  H.  501 ;  Earring- 
ton  V.  Oibson,  109  Ky.  752,  [60  S.  W.  915].)  Under  these 
authorities,  this  passage  is  to  be  read  as  if  it  declared  that 
after  John's  death  the  land  should  "go  to,"  or  "vest  in"  his 
heirs,  the  latter  word  being  used,  as  before  stated,  as  a  de- 
scription of  the  persons  to  whom  the  remainder  is  transferred, 
and  not  to  indicate  a  taking  by  the  law  of  inheritance. 

The  habendum  and  warranty  clause  are  of  little  importance. 
They  are  in  the  usual  form  and  were  evidently  printed,  if  a 
printed  form  was  used,  or  copied  mechanically,  if  a  form 
book  was  used.  The  incongruity  between  them  and  the  grant- 
ing clause,  as  changed,  and  as  modified  by  the  recital,  was 
apparently  not  observed  when  the  changes  were  made,  and 
the  failure  to  change  them  also  may  reasonably  be  attributed 
to  inadvertence. 

The  conclusion  is  that  the  decision  of  the  court  below  that 
the  deed  conveyed  the  fee  to  John  was  erroneous. 

The  judgment  is  reversed. 

Sloss,  J.,  and  Angellotti,  J.,  c6ncurred. 
Hearing  in  Bank  denied. 
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Beatty,  C.  J.,  dissented  from  the  order  denying  a  rehear- 
ing of  this  cause  and  filed  the  following  opinion  on  February 
15,  1913 : 

BEATTY,  C.  J. — I  dissent  from  the  order  denying  a  re- 
hearing of  this  cause,  and  from  the  judgment. 

In  this  state  the  rule  in  Shelley's  case  governs  the  construe* 
tion  of  all  deeds  of  conveyance  made  prior  to  January  1,  1873. 
(N arris  v.  Hensley,  27  Cal.  439;  Bamett  v.  Bamett,  104  Cal. 
298,  [37  Pac.  1049].)  It  is,  as  to  such  deeds,  a  rule  of  prop- 
erty. I  cannot  distinguish  this  case  from  Norris  v.  Hensley 
where  the  terms  of  a  devise  were  held  to  bring  it  within  the 
rule.  I  think  it  can  be  distinguished  from  Montgomery  v. 
Siurdivantf  41  Cal.  297.  These  are  our  only  authorities. 
The  decisions  in  other  states  are  conflicting.  We  should  fol- 
low our  own,  however  questionable  when  essential  to  the  pro- 
tection of  vested  rights^ 


[8.  F.  No.  5670.    In  Bank. — January  15,  1913.] 

M.  C.  McCLUNG,  Respondent,  v.  PARADISE  GOLD  MIN- 
ING COMPANY,  Appellant. 

Hindi's  LncN — Work  on  Mining  Claim— Claim  or  Lien— Natusk 
or  Work. — ^Under  section  1187  of  the  Code  of  Civil  Procedure,  a 
claim  of  lien  for  labor  performed  on  mining  property  need  not  state 
the  particular  chaiacter  of  the  labor  done,  although  in  an  action  to 
enforce  the  lien,  the  claimant  must  show  by  his  proof  that  his  labor 
was  of  such  kind  as  is  made  lienable  by  section  1183  of  that  code, 
that  is,  that  it  was  development  work  or  mining  by  the  subtractive 
process. 

L). — Contract  Authorizing  Working  of  Mine — Accounting  of  Profits 
— NoTiGK  OF  Intention  to  Do  Work. — A  contract  by  a  hydraulic 
mining  corporation,  whereby  it  gave  a  third  person  an  option  to 
purchase  a  block  of  its  shares,  and  authorized  him  to  enter  upon 
its  mining  property  and  repair  the  company's  flume,  and  to  prospect 
and  examine  its  mines,  accounting  to  the  company  for  a  portion  of 
the  gold  extracted,  is  sufficient  to  put  the  officers  of  the  corporation 
on  notice  that  he  intended  to  go  to  the  mine  to  carry  out  its  objects. 


518  MgCluno  v.  Paradisb  Qold  Min.  Co.     [164  CaL 


Id. — Agent  of  Cobporation — Devklopmxnt  Work  on  Mini — Woix  by 
SuBTRACTivK  Prooess. — The  bolder  of  such  option^  in  perfonning 
the  work  contemplated  bj  the  contract  on  such  mining  property,  was 
the  agent  of  the  owner,  within  the  meaning  of  the  Mechanics' 
lien  Law,  (Code  Ciy.  Proc,  sec.  1183),  and  the  work  done  bj  him 
in  repairing  fmeh  flume  and  in  extracting  minerals,  was  "development 
work,"  and  work  bj  the  ^'subtractive  process." 

Id. — Construction  or  Flume  vor  Htdraulio  Mine. — ^The  eonstmction 
of  a  flume  and  the  bringing  of  water  to  a  hTdranlic  mine,  for  the 
sole  purpose  of  working  it  bj  the  only  way  that  it  could  be  worked, 
is  development  work. 

Id. — Assignment  or  Claims  or  Lien — Assignment  Prior  to  Broorda- 
TION. — Where  the  claims  of  liens  of  persons  doing  work  on  such 
mining  property  were  executed  in  the  individual  names  of  the  claim- 
ants, and  were  so  recorded,  an  assignment  thereof,  although  it  was 
executed  prior  to  the  recordation  of  the  claims,  authonxes  the  as- 
signee to  maintain  an  action  in  his  own  name  to  foreclose  the  liens, 
if  by  its  terms  it  was  not  to  take  effect  until  after  the  reeordatioa 
of  the  claims. 

Id. — Assignee  Agent  or  Claimants  to  Record  Claims. — Sudi  claim- 
ants, after  the  execution  of  the  assignment,  could  delegate  to  the 
assignee,  as  their  agent,  the  power  to  file  the  claims  in  their  behalf 
with  the  county  recorder. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.    H.  Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  L.  Cory,  Carrier  &  Richards,  and  Canfield  &  Starbuck, 
for  Appellant. 

George  Cosgrove,  for  Respondent. 

THE  COURT.— This  ease  was  decided  by  the  district  court 
of  the  third  appellate  district.  That  court  sustained  the 
judgment  upon  plaintiff's  individual  claim  and  that  against 
defendant  Lyall,  who  does  not  appeal,  but  reversed  the  judg- 
ment as  to  those  claims  assigned  to  plaintiff.  Since  we  agree 
with  the  district  court  of  appeal  except  as  to  the  last  conclu- 
sion, we  adopt  so  much  of  the  opinion  of  that  court,  written 
by  Mr.  Presiding  Justice  Chipman,  as  is  applicable : 

''The  action  is  for  the  enforcement  of  laborer's  liens 
against  the  property  of  defendant  mining  company  and  for 
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judgment  against  defendant  Lyall.  Plaintrff  brings  the  ac- 
tion in  his  own  behalf  and  as  assignee  of  the  claims  of  eight 
other  persons.  The  court  made  findings  in  favor  of  plaintiff 
and  entered  judgment  against  defendant  Lyall  for  the  sum 
of  $839.66,  with  interest  from  June  25,  1909,  and  for  costs, 
and  adjudged  that  plaintiff  'have  a  lien  upon  the  real  prop- 
erty hereinafter  described  for  the  pa3anent  of  the  sum  of 
six  hundred  and  eighty  dollars,  together  with  interest  thereon 
since  June  25,  1909,  at  the  rate  of  7  per  cent',  with  costs, 
amounting  in  all,  exclusive  of  costs,  to  $695.50.  The  usual 
decree  for  a  sale  of  the  property  was  made. 

'*  Within  sixty  days  from  the  entry  of  judgment,  defend- 
ant. Paradise  Gold  Mining  Company,  appealed  from  the  judg- 
ment on  bill  of  exceptions.  Defendant  Lyall  does  not  ap- 
peal. .  .  . 

"The  individual  claim  of  plaintiff  is  ...  to  be  noticed. 
Hia  claim  states:  'I  performed  31^  days  labor  upon  said  real 
property  commencing  the  same  May  3d,  1909,  and  ending 
June  8th,  1909,  under  an  agreement  with  Dr.  Robert  Lyall  to 
pay  the  sum  of  $2.50  per  day,  or  the  sum  of  $78.25  in  all  for 
said  labor  and  there  is  justly  due  me  on  account  thereof,  the 
sum  of  $78.25,  after  deducting  all  just  credits  and  offsets.' 
The  claim  then  states  that  defendant  corporation  is  and  was 
at  the  time  the  owner  and  reputed  owner  of  said  real  prop- 
erty ;  that  defendant  Lyall  was  the  person  by  whom  plaintiff 
was  employed  'and  said  labor  was  performed  as  tending 
giant';  that  said  Lyall  'is  and  was,  at  all  times  herein  men- 
tioned, the  person  who  caused  said  work  to  be  done  who 
claimed  an  interest  therein,  and  was  and  is  the  agent  of  the 
said  owner.  There  was  no  statement  in  the  claim,  in  terms, 
that  the  labor  performed  was  tn  the  development  of  any  min- 
ing claim  or  work  thereon  by  the  subtractive  process  and  it 
is  hence  argued  that  no  legitimate  inference  can  be  drawn 
from  the  facts  that  plaintiff  is  entitled  to  a  lien.  It  was  not 
necessary  that  the  claim  should  use  the  language  of  the  stat- 
ute. The  averment  was  sufficient  to  warrant  proof  of  just 
what  the  labor  was  and  from  such  proof  it  was  to  be  deter- 
mined whether  the  labor  was  in  development  work  or  mining 
by  the  subtractive  process.  Section  1183  of  the  Code  of  Civil 
Procedure,  prescribes  the  class  of  persons  entitled  to  the  lien 
and  the  purpose  for  which  the  labor  is  to  be  performed  in 
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the  case  of  a  mining  claim  or  real  property  worked  as  a  mine, 
namely:  'either  in  the  development  thereof  or  in  working 
thereon  by  the  subtractive  process.'  The  preparation  of  the 
claim  and  its  recordation  are  provided  for  by  section  1187. 
It  is  there  provided:  'Every  person  .  .  .  within  thirty  days 
after  the  performance  of  any  labor  in  a  mining  claim,  must 
file  for  record  ...  a  claim  containing  a  statement  of  his  de- 
mand .  .  .  with  the  name  of  the  owner  .  .  .  also  the  name 
of  the  person  by  whom  he  was  employed,  .  .  .  with  a  state- 
ment of  the  terms,  time  given,  and  conditions  of  his  contract, 
and  also  a  description  of  the  property  to  be  charged  with  the 
lien, '  etc.  This  section  does  not  require  the  claimant  to  state 
the  particular  character  of  his  labor  although  he  must  show 
by  his  proof  that  it  was  of  such  kind  as  is  made  lienable  by 
the  statute,  i.  e.,  development  work  or  mining  by  the  subtrac- 
tive process.  It  was  held,  in  Continental  etc.  Assoc,  v.  Hut- 
ton,  144  Cal.  609,  [78  Pac.  21],  that  the  Mechanics'  Lien  Law 
is  part  of  the  Code  of  Civil  Procedure  adopted  pursuant  to 
the  requirements  of  the  constitution.  It  is  remedial  in  its 
character  and  should  be  liberally  construed  with  a  view  to 
effect  its  objects  and  promote  justice. 

''Plaintiff  testified  that  defendant  Lyall  employed  him  to 
work  in  the  mine  of  defendant  company  and  at  the  agreed 
rate  of  $2.50  per  day  and  board,  and  that  he  worked  thirty- 
one  and  one-half  days.  He  testified:  'I  was  employed  to  do 
general  work  about  the  mine  until  they  worked  two  shifts 
with  the  hydraulic,  and  after  that  I  ran  the  giant  hydraulic, 
nights.  I  did  that  a  week  just  preceding  the  time  I  left.' 
We  think  plaintiff's  claim  of  lien  was  sufficient  in  form  and 
was  supported  by  the  evidence,  unless  rendered  ineffective  on 
other  grounds  urged  against  its  validity. 

"It  is  contended  by  appellant  that  there  was  no  evidence 
that  defendant  Lyall  was  either  the  actual  or  constructive 
agent  of  appellant  or  that  any  portion  of  the  work  was  done 
in  the  development  of  the  mine,  or  in  working  thereon  by  the 
subtractive  process.  It  appeared  that  defendant  corpora- 
tion owned  the  mining  property  involved  and,  on  April  5, 
1909,  defendant  Lyall  had  in  contemplation  the  purchase  of 
a  large  block  of  the  shares  of  defendant  corporation  and  on 
that  day  took  an  option  to  that  end  from  the  corporation  by 
which  he  was  given  authority  'to  go  in  and  upon  its  claims 


Jan.  1913.]    McClung  v.  Paradise  Gold  Min.  Co.  521 

on  Sycamore  Creek,  near  Trimmer^  Fresno  County'  and  he 
was  to  'repair  the  flume  for  said  company  as  in  his  best  judg- 
ment he  may  think  necessary  but  in  any  event  sufficient  to 
run  water  for  the  whole  length  of  it'  and  he  was  also  to  de- 
liver 'to  the  treasurer  of  the  corporation  one-half  of  all  the 
gold  he  and  his  associates  and  workmen  may  have  secured 
or  taken  out  of  the  company's  property  prior  to  July  1,  1909.' 
He  was  also  authorized  to  'prospect  and  examine  the  same 
up  to  July  1,  1909,  and  to  remove  the  gold  therefrom  and  to 
keep  one-half  thereof,  paying  and  delivering  the  other  one- 
half  thereof  to'  the  company.  Lyall,  shortly  after  April  5th, 
went  to  Selma,  in  Fresno  County,  and,  as  directed  by  the  offi- 
cers of  the  corporation,  reported  to  a  Mr.  Matthews  at  that 
place,  who  was  a  stockholder  in  the  corporation,  for  informa- 
tion how  to  reach  the  mine.  Matthews  gave  him  this  infor- 
mation and  Lyall  reached  the  mine  between  April  10th  and 
20th.  He  informed  Mr.  Matthews  by  letter  of  his  arrival  at 
the  mine  and  this  letter  was  forwarded  to  the  corporation. 
It  appears  that  the  officers  of  the  corporation  knew  that  Lyall 
was  at  work  at  the  mine;  the  contract  itself  was  sufficient  to 
put  these  officers  on  notice  that  Lyall  intended  to  go  to  the 
mine  to  carry  out  its  objects.  (Sines  v.  Miller,  122  Cal.  517, 
[55  Pac.  401].)  And  later,  learning  that  the  men  were  not 
getting  their  pay  promptly,  the  corporation  caused  the  stat- 
utory notice  of  nonliability  to  be  posted  at  the  mine.  The 
men  quit  work  and  hence  these  claims,  all  of  which  had  al- 
ready accrued.  The  work  necessary  to  be  done  to  prospect  or 
work  the  mine  required  that  the  flume  referred  to  in  the  con- 
tract should  first  be  restored  and  it  was  over  a  rough  country 
and  a  mile  long.  It  was  finished  and  water  brought  to  the 
mine  and  the  giant  started,  the  mine  being  a  hydraulic  prop- 
osition. The  ground  was  worked  in  this  way  for  some  time 
but  proved  unsatisfactory  and  Lyall  gave  up  the  venture. 
Without  going  into  the  evidence  further,  of  which  there  was 
considerable,  we  think  enough  appears  to  show  that  Lyall  was 
the  statutory  agent  of  the  corporation  as  defined  in  section 
1183  of  the  Code  of  Civil  Procedure.  He  was  there  in  charge 
with  the  consent  of  the  owner  and  was  controlling  the  mining 
operations  in  part  at  least  for  the  benefit  of  the  owner.  (Hig- 
gins  V.  Carlotta  Q.  M.  Co.,  148  Cal.  700,  [113  Am.  St.  Rep. 
344,  84  Pac.  758].)     While  it  is  true  his  primary  object  was 
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to  prospect  the  mine,  both  parties  anticipated  a  possible  out- 
put of  gold  and  provided  for  its  division  by  the  contract. 
We  think  also  that  the  work  done  may  reasonably  be  said  to 
be  development  work  and  it  requires  no  unwarranted  con- 
struction to  treat  the  work  as  having  in  view  the  operation 
of  the  mine  by  the  subtractive  process.  They  did  take  oat 
some  gold  but  not  enough  to  satisfy  Dr.  Lyall.  In  construct- 
ing the  flume  and  bringing  the  water  to  the  mine  for  the  sole 
purpose  of  working  it,  the  only  way  indeed  that  it  could  be 
worked  or  prospected  was,  in  our  opinion,  development 
work." 

Discussing  the  claims  upon  which  plaintiff  sued  as  assignee 
the  district  court  of  appeal  said: 

''The  evidence  was  that  the  various  claims  of  lien  were 
prepared  and  sent  to  plaintiff  at  Trimmer  Springs,  near  the 
mine,  where  the  claimants  were  assembled;  that  the  assign- 
ment, executed  by  the  claimants,  purports  to  assign  plaintiff 
'all  claim  or  claims,  demands  against  and  amounts  due  from 
Dr.  Robert  Lyall  and  others  for  work  and  labor  performed 
upon  the  property  of  the  Paradise  Mining  Company,  or  Para- 
dise Gold  Mining  Company,  together  with  the  claim  of  lien 
heretofore  filed  by  each  of  us  against  the  property  of  said 
company  and  recorded  in  the  office  of  the  county  recorder  of 
Fresno  County  in  volumes  H  and  I  of  liens,  at  pages  vari- 
ously numbered. '  The  assignment  bears  date  June  30,  1909, 
which  was  subsequent  to  the  date  of  the  recordations  of  the 
liens,  but  the  evidence  was  that  the  liens  were  all  executed 
and  verified  at  the  time  the  assignment  was  executed,  which 
was  before  the  liens  were  recorded ;  that,  after  their  execution 
and  after  the  execution  of  the  assignment  they  were  sent 
down  by  the  assignee  to  Fresno  to  be  recorded;  that  the  as- 
signment was  made  solely  for  the  purpose  of  collection. 
Upon  the  point  the  court  made  finding  IX  that,  'after  the  due 
execution  of  said  Irens,  but  before  the  recordation  thereof, 
all  of  said  persons  .  .  .  assigned  their  said  claims  of  lien  to 
plaintiff  but  said  assignment  was  made  to  take  effect  after 
the  recordation  of  said  claims  of  lien  and  not  before  and  was 
made  for  collection  only  and  was  not  an  absolute  assignment, 
and  the  said  plaintiff  at  no  time  had  or  claimed  ownership  of 
any  of  said  claims  filed  by  the  persons  other  than  himself, 
except  for  the  purposes  of  collection  only.'    The  plaintiff  tes- 
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tified:  'It  was  through  the  consent  of  all  the  parties  that  I 
got  this  assignment.  I  had  written  to  Mr.  Cosgrove  for  inf or« 
mation,  and  as  the  result  he  sent  up  this  paper  to  me.  I  took 
it  around  myself  and  had  the  signatures  attached  to  it.  .  .  . 
I  don't  know  the  exact  date  when  it  was  signed;  it  was  after 
we  stopped  work.  They  were  all  right  there  in  Trimmer; 
.  .  .  that  was  before  I  filed  my  lien.'  (The  liens  were  all 
filed  June  25,  1909.)  He  testified  that  he  was  'simply  col- 
lecting  it  for  these  different  people.  ...  It  was  before  the 
liens  were  filed  that  the  assignment  was  made.  I  know  that 
because  I  had  part  of  the  liens  in  my  possession  at  the  time. 
...  At  the  time  I  was  getting  the  liens  signed,  I  got  the  as- 
signment signed.  I  know  the  assignment  was  signed  before 
the  liens  were  recorded.'  The  averment  of  the  complaint  in 
each  of  these  assigned  claims  is  that  'said  claimant,  .  .  . 
since  the  recordation  thereof  and  prior  to  the  filing  of  the 
complaint  herein,  duly  assigned  the  said  claim  of  lien  together 
with  all  claim  and  demand  against  said  defendants  to  this 
plaintiff.'  We  have  given  substantially  all  the  testimony  in 
support  of  this  averment  and  in  support  of  the  finding  of  the 
court. ' ' 

From  these  facts  the  district  court  of  appeal  determined 
that  there  was  no  evidence  to  support  the  finding  of  the 
lower  court  that  ''the  assignment  was  made  to  take  effect 
after  the  recordation  of  said  claims,"  and  that  neither  by 
averment  in  the  complaint  nor  by  evidence  is  the  finding  that 
it  was  "not  an  absolute  assignment"  justified  further  than 
on  the  testimony  above  quoted  that  it  was  "made  for  collec- 
tion only."  With  the  latter  view  we  agree  but  it  is  imma- 
terial for  the  purposes  of  this  case  whether  the  assignment 
was  absolute  or  not.  The  material  question  is  whether  or 
not  the  assignment  took  effect  only  after  the  filing  of  the 
liens.  Belying  on  Mills  v.  La  Verne  Land  Co.^  97  Cal.  254, 
[33  Am.  St.  Rep.  168,  32  Pac.  169],  in  which  it  was  held 
that  a  laborer  or  materialman  cannot  assign  his  mere  right 
to  assert  a  lien  and  clothe  the  assignee  with  the  power  to 
create  final  evidence  thereof  for  himself,  the  district  court 
concluded  that  since  the  actual  signing  and  delivering  of  the 
assignment  occurred  before  the  final  step  in  establishing 
the  liens  by  filing  the  notices  had  taken  place,  the  assignors 
had  attempted  to  assign  the  inchoate  right  considered  in  the 
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^itcd  case  and  that  under  that  authority  their  act  was  a 
nullity.  We  reach  a  different  conclusion.  Mills  v.  La  Verne 
Land  Company  has  been  very  severely  criticised  in  the  opinion 
in  a  well  considered  case  in  Utah  {Smoot  v.  Checketts,  125 
Pac.  (Utah)  415),  but  its  doctrine  has  long  been  the  estab- 
lished law  in  this  state.  (See,  also,  Duncan  v.  Hawn,  104 
Cal.  14,  [37  Pac.  626].)  However,  the  doctrine  of  that  case 
has  never  been  extended  nor  ampliiied.  {People  v.  Moxley, 
17  Cal.  App.  469,  [120  Pac.  43].)  The  gist  of  it  is  that  an 
assignee  cannot  file  the  lien  in  his  own  name  and  that  there- 
fore the  attempted  assignment  of  the  personal  right  to  per- 
fect it  is  of  no  value  nor  effect.  The  lien  has  practically 
no  existence  for  the  purposes  of  assignment  until  the  notice 
has  been  duly  filed  by  the  lien  claimant  in  his  own  name. 
That  is  all  that  the  case  of  Mills  v.  La  Verne  Land  Company 
decides.  The  physical  act  of  filing  the  paper  may  of  course 
be  done  as  well  by  an  agent  as  by  the  lien  claimant  in  per- 
son. In  this  case  the  plaintiff  deposited  the  claims  with  the 
proper  officer  but  there  was  evidence  sufficient  to  show  that 
in  so  doing  he  acted  as  the  agent  of  his  associates  and  to  jus- 
tify the  court's  findings  to  the  effect  that  each  assignor  had 
filed  his  own.  The  assignments  in  terms  operated  upon  the 
indebtedness  of  defendants  to  the  assignors  only  after  the 
filing  of  the  claim  of  lien.  There  was  nothing  to  prevent 
the  claimants  from  assigning  something  not  yet  created  in 
such  manner  that  the  assignments  should  not  be  effective 
until  the  happening  of  a  future  event. 

If  McClung  had  gone  to  the  county  seat  carrying  the  no- 
tices of  lien  and  an  envelope  containing  the  assignments  di- 
rected to  an  agent  of  the  other  claimants  and  if  after  filing 
the  claims  and  delivering  the  envelope  said  agent  had  given 
him  the  assignments,  we  think  there  could  be  no  question 
of  the  regularity  of  the  proceeding  and  the  validity  of  his 
title;  and  we  see  no  incongruity  in  his  acting  both  as  agent 
for  the  purpose  of  perfecting  the  liens  and  as  assignee  of 
them  after  they  should  be  perfected.  Under  the  text  of 
the  assignment  it  operated  neither  upon  the  indebtedness 
nor  the  evidence  thereof  until  the  due  filing  and  recordation 
of  the  latter.  We  conclude  therefore  that  the  superior  court's 
finding  in  this  regard  was  justified. 

The  judgment  is  therefore  affirmed. 
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[8ae.  No.  2021.    Department  One. — January  16,  1913.] 

In  the  Matter  of  the  Estate  of  GEORGE  P.  PACKER,  De- 
ceased. OLIVE  SAMPSON,  et  al.,  Contestants  and 
Appellants,  v.  £  .M.  GORDON,  et  al.,  Proponents  and 
Respondents. 

WttL — BsvocATioN  OF  Probatk — Mkntal  Ingompxtenct — ^Undtjs  In- 
VLUXNCE — ^Fbaud — NoNSUiT — EviDENCS. — In  a  proceeding  to  revoke 
the  probate  of  a  will  on  the  grounds  of  undue  influence  and  fraud, 
and  for  the  alleged  mental  incompetency  of  the  testator,  in  which 
a  motion  for  nonsuit  was  granted  at  the  close  of  the  contestant's 
ease,  it  is  held,  that  the  evidence  was  insufficient  to  establish  either 
of  such  grounds  of  contest,  or  to  warrant  the  submission  of  the 
question  to  the  jury. 

Id. — Elbmxnts  Nzckssart  to  Undux  Influxncx. — Nothing  less  than 
pressure  so  acting  on  a  testator  as  to  destroy  his  free  agency  is 
sufficient  to  constitute  undue  influence. 

Id. — Prxsumption  ov  Undue  Invluencb — Provision  roB  Person  Ogcu- 
PTiNO  Fiduciary  Belation. — No  presumption  that  a  testator  was 
unduly  influenced  arises  from  the  mere  fact  that  the  will  makes 
provision  for  one  occupying  a  fiduciary  relation  to  him.  There 
musty  in  addition,  be  at  least  a  showing  that  the  person  so  benefited 
had  some. part  in  the  making  of  the  will. 

Id. — ^HosTnJTT  to  Contestants. — Conceding  that  the  contestants  were 
entitled  to  show  that  the  persons  charged  with  exercising  undue  in- 
fluence entertained  feelings  of  hostility  toward  them,  such  evidence 
eoold  not  have  availed  to  make  a  case  sufficient  to  go  to  the  jury 
in  the  absence  of  anything  tending  to  prove  that  undue  influence 
had  in  fact  been  exercised. 

Id. — Mental  Incompetency — Testator  of  Advanced  Tears — Failing 
Eyesight. — The  fact  that  a  testator  was  of  advanced  years  and 
that  his  eyesight  was  failing,  is  not  sufficient  evidence  of  mental 
incompetency  to  justify  setting  aside  his  wiU. 

Id. — ^Unnatural  or  Unjust  Will. — A  jury  is  not  authorized  to  over- 
turn a  will  merely  because  its  dispositions  do  not  conform  to  the 
jurors'  notions  of  justice  or  propriety.  The  will  in  question  is 
held  to  be  neither  unnatural  nor  unjust. 

Id. — Failing  Msmory  or  Testator. — Evidence  that  a  testator's  mem- 
ory was  somewhat  weakened,  without  any  showing  of  impairment 
of  his  ability  to  grasp  salient  facts  in  relation  to  his  property,  its 
situation,  and  the  objects  of  his  bounty  is  not  sufficient  proof  of 
want  of  testamentary  eapacity. 
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EviDBNGE — Letters  Used  bt  Witness  to  Befbbsh  Memory — ^Partt 
Calling  Witness  cannot  Introduce  in  Evidence. — ^Under  seetioii 
2047  of  the  Code  of  Civil  Procedure,  a  party  ealling  a  witnees 
has  no  right  to  treat  as  evidence,  by  reading,  or  showing,  or 
handing  to  the  jury,  letters  written  by  the  witness,  and  uaed  to 
refresh  the  witness'  recollection. 

Id. — Ebbob  Cubed  bt  Subsequent  Testimony. — Any  error  in  refusing 
to  permit  a  witness  for  the  contestants  to  answer  the  question 
whether  she  had  ever  heard  the  wife  of  the  testator  say  anything 
to  her  husband  about  doing  anything  for  one  of  the  contestants,  is 
Tendered  harmless,  if  the  witness  subsequently  testifies  that  she 
never  heard  any  such  conversation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Colusa  County.    H.  M.  Albery,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court, 

Arthur  C.  Huston,  and  Seth  Millington,  for  Appellants. 

Thomas  Butledge,  White,  Miller  &  McLaughlin,  and  Sey- 
mour &  Yell,  for  Respondents. 

SLOSS,  J.— On  February  15,  1910,  the  superior  court  of 
^  the  county  of  Colusa  admitted  to  probate  an  instrument  pur- 
porting to  be  the  last  will  of  Qeorge  F.  Packer.  The  appel- 
lants, children  of  deceased  brothers  and  sisters  of  said  Gteorge 
F.  Packer,  filed  a  petition  for  revocation  of  the  probate  of 
said  will.  The  grounds  upon  which  revocation  was  asked 
were  that  the  document  was  not  executed  by  Qeorge  F. 
Packer  in  the  manner  required  for  the  execution  of  wills; 
that  the  decedent  was  not  of  sound  mind  at  the  time  of  execut- 
ing the  alleged  will  and  that  the  execution  was  induced  by 
undue  influence  and  fraud.  The  proponents  having  answered 
denying  the  material  allegations  of  the  petition  with  respect 
to  each  of  these  grounds  the  matter  came  on  for  trial  before 
a  jury.  At  the  close  of  the  contestants'  case  the  proponents 
moved  for  a  nonsuit  on  the  ground  that  no  evidence  in  sup- 
port of  any  of  the  causes  of  contest  had  been  introduced. 
The  motion  was  granted  and  judgment  of  dismissal  entered. 
The  contestants  appeal  from  the  judgment. 

The  alleged  will  bore  date  the  twenty-seventh  day  of  April, 
1907,  some  two  years  before  Packer's  death.    By  its  terms, 
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the  decedent  bequeathed  five  hundred  dollars  to  his  niece, 
Mary  Olenning,  a  like  sum  to  his  sister,  Jane  Packer,  a 
steam  harvester  to  Qeorge  H.  Gordon,  and  the  residue  of  his 
estate  in  equal  shares  to  Edward  M.  Qordon  aud  the  dece- 
dent's nephew,  Albert  M.  Packer.  Qeorge  F.  Packer  was  a 
fanner  owning  a  large  ranch  and  other  property  in  Colusa 
County,  where  he  had  resided  for  many  years.  At  the 
date  of  the  will  he  was  of  the  age  of  eight-eight  years.  He 
was  married,  but  had  never  had  any  children.  His  wife, 
Hannah  Packer,  was  alive  when  the  instrument  in  controversy 
was  signed.  She  died  on  March  20,  1908,  during  Packer's 
lifetime.  The  only  other  persons  who  would,  at  the  date  of 
the  will,  have  been  entitled  to  succeed  to  his  estate  as  heirs, 
were  his  sister,  Jane  Packer,  and  children  of  deceased 
brothers  and  sisters,  such  children  including  Albert  M.  Packer 
and  the  contestants. 

There  was  no  attempt  to  oflfer  any  evidence  in  support  of 
the  averment  that  the  paper  had  not  been  executed  in  due 
form.  Nor  does  the  record  contain  any  evidence  tending  to 
show  the  exercise  of  undue  influence  or  the  commission  of 
fraud.  There  is  a  total  want  of  testimony  which  would 
justify  an  inference  that  any  of  the  beneficiaries,  or  their 
wives,  or  the  wife  of  the  decedent  (the  persons  named  in 
the  petition  for  revocation  as  having  exercised  undue  influ- 
ence and  made  fraudulent  representations),  undertook  to 
influence  the  testator  in  any  manner  whatever.  So  far  as 
the  evidence  shows,  the  will  was  the  product  of  George  P. 
Packer's  free  and  independent  volition.  Certainly  there  is 
nothing  to  indicate  that  he  acted  under  pressure  which  de- 
stroyed his  free  agency.  Nothing  less  than  this  is  undue  in- 
fluence. {In  re  Kaufman,  117  Cal.  288,  [59  Am.  St.  Rep. 
179,  49  Pac.  192] ;  Estate  of  Ricks,  160  Cal.  459  [117  Pac. 
532]  ;  Estate  of  Morcel,  162  Cal.  188,  [121  Pac.  733].) 

It  is  argued  that  there  was  a  confidential  relation  between 
the  decedent  and  Albert  M.  Packer,  and  that  this  threw  upon 
the  latter,  benefiting  by  the  will,  the  burden  of  disproving 
undue  influence.  But  no  presumption  that  the  testator  was 
anduly  influenced  arises  from  the  mere  fact  that  the  will 
makes  provision  for  one  occupying  a  fiduciary  relation  to  him. 
There  must,  in  addition,  be  at  least  a  showing  that  the  per- 
son 80  benefited  had  some  part  in  the  making  of  the  will. 
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(Estate  of  Higgins,  156  Cal.  257,  [104  Pac.  6].)  The  appel- 
lants assert  in  their  brief  that  Albert  M.  Packer  was  present 
when  this  will  was  executed.  But  the  record  does  not  bear 
them  out.  All  that  was  testified  to  was  that  he  was  in  the 
house  when  E.  M.  Gordon  entered  after  the  will  had  been 
executed.  This  is  clearly  insufficient  to  raise  a  presumption 
of  undue  influence. 

Of  the  issue  of  fraud  nothing  more  need  be  said  than  that 
evidence  to  sustain  the  allegations  of  the  petition  is  not  to  be 
found  xn  the  transcript. 

The  testimony  regarding  mental  incomptency  was  not  such 
as  to  have  justified  the  submission  of  the  question  to  the  jury. 
George  P.  Packer  was  a  man  of  advanced  years.  His  sight 
was  failing.  But  these  circumstances  alone  are  not  suffi- 
cient to  justify  the  court  or  a  jury  in  setting  aside  a  will. 
{Estate  of  Dole,  147  Cal.  188,  [81  Pac.  534] ;  Estate  of  Motz, 
136  Cal.  558,  [69  Pac.  294].)  After  giving  to  the  contes- 
tants the  benefit  of  every  favorable  interpretation  and  in- 
ference which  the  testimony  can  reasonably  bear,  as  we  are 
bound  to  do  on  this  appeal  (Estate  of  Arnold,  147  Cal.  583, 
[82  Pac.  252]),  we  are  still  forced  to  the  conclusion  that 
nothing  substantially  tending  to  show  a  lack  of  mental  capac- 
ity to  make  a  will  was  produced.  Stress  is  laid  upon  what  is 
called  the  ** unnatural''  character  of  the  will.  It  can  hardly 
be  necessary  to  repeat  that  a  jury  is  not  authorized  to  over- 
turn a  will  merely  because  its  dispositions  do  not  conform 
to  the  jurors'  notions  of  justice  or  propriety.  "It  is  well 
to  remember  that  one  has  a  right  to  make  an  unjust  will, 
an  unreasonable  will,  or  even  a  cruel  will."  (Estate  of  Mc- 
Devitt,  95  Cal.  33,  [30  Pac.  101].)  But  in  fact  it  cannot 
truthfully  be  said  that  the  will  before  us  is  either  unnatural 
or  unjust.  The  principal  beneficiaries  are  the  persons  who 
were  (except  for  his  wife)  closest  to  the  testator,  who  en- 
joyed his  confidence  and  assisted  him  in  the  management  of 
his  affairs.  One  of  them,  Albert  Packer,  was  his  nephew. 
The  other,  Edward  M.  Gordon,  had  been  taken  into  the  testa- 
tor's family  as  a  mere  child,  and  had  lived  upon  the  Packer 
property,  and  been  treated  virtually  as  a  son  of  George  and 
Hannah  Packer  all  his  life.  The  contesting  nephews  and 
nieces  did  not  live  near  the  Packers,  and  the  relations  between 
them  and  testator  were  not  particularly  intimate.    Much  is 
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made  of  the  failure  of  the  testator  to  provide  for  his  wife. 
This  is  a  somewhat  strange  criticism,  in  view  of  the  fact 
that  the  wife  herself  is  named  in  the  contest  as  one  of  the 
parties  exerting  undue  influence.  But,  apart  from  this,  the 
omission  to  give  anything  to  the  wife  is  not  surprising  when 
we  note  that  she  was,  at  the  date  of  the  will,  suffering  from 
a  disease  which  was  believed  to  be  incurable.  Indeed,  the 
appellants  themselves,  in  their  petition,  allege  that  at  the  date 
of  the  will  she  was  so  afflicted,  ^'and  that  both  she  and  the 
said  George  F.  Packer  knew  that  she  could  not  recover." 

There  was  no  testimony  by  either  expert  witnesses  or  inti- 
mate acquaintances,  that  in  their  opinion  George  P.  Packer 
was  not  of  sound  mind.  One  of  appellants'  witnesses  testi- 
fied that  the  decedent's  health  had  been  failing  for  some 
years,  but  that  his  mind,  so  far  as  she  knew,  was  strong. 
One  witness,  who  had  worked  for  Packer  as  a  farm  hand, 
stated  that  his  employer  ''appeared  irrational,"  but  based 
this  statement  upon  grounds  which  wholly  fail  to  support 
the  conclusion.  One  of  the  circumstances  mentioned  was 
that  Packer  would  ask  the  witness  his  name  and  what  he  was 
doing,  and  then,  on  meeting  him  another  day,  would  repeat 
the  same  questions.  Again,  that  Packer  often  spoke  of  things 
that  had  occurred  many  years  before,  while  he  was  living 
in  Pennsylvania.  That  the  testator  would  walk  around  the 
table  where  the  hired  men  were  eating,  and  go  out  without 
saying  anything.  Another  witness  testified  that  in  1907,  he 
saw  Packer  set  fire  to  some  fox-tails  along  the  road,  that  he 
observed  that  a  fence  post  was  on  fire,  and  went  to  put  the 
fire  out,  whereupon  Mr.  Packer  said  he  was  old  enough  to 
watch  his  own  affairs.  At  the  time  of  the  incident.  Packer 
"appeared"  to  this  witness,  too,  to  be  irrational.  The  facts 
testified  to  by  the  two  witnesses  just  mentioned  are  too  trivial 
to  deserve  extended  comment.  It  must  be  apparent  that  they 
can  furnish  no  support  for  a  conclusion  that  the  testator  did 
not  possess  the  mental  capacity  required  for  the  making  of 
a  will.  The  only  circumstance  having  any  bearing  on  the 
matter  of  mental  soundness  is  the  repetition  of  questions 
that  had  already  been  asked  and  answered.  It  had  a  tend- 
ency to  show  that  Packer's  memory  was  somewhat  weakened. 
But  this,  without  any  showing  of  impairment  of  his  ability 
to  grasp  the  salient  facts  in  relation  to  his  property,  its 
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situation,  and  the  objects  of  his  bounty,  would  not  suffice 
as  proof  of  want  of  testamentary  capacity.  {Estate  of  DoU, 
147  Cat.  188,  [81  Pac.  534].)  Taking  the  case  as  a  whole, 
it  may  fairly  be  said  that  the  evidence  in  support  of  the 
allegation  of  unsoundness  of  mind  is  decidedly  weaker  than 
that  presented  in  various  cases  in  which  this  court  has,  as 
matter  of  law,  held  the  proof  offered  to  have  been  insufficient. 

We  think  no  material  error  was  committed  in  ruling  upon 
the  admission  and  exclusion  of  testimony.  The  appellants 
offered  the  deposition  of  Henria  Compton,  a  niece  of  dece- 
dent. The  deposition  was  taken  in  June,  1911.  In  1909 
Mrs.  Compton  had  written  letters  to  relatives,  in  which  she 
made  certain  declarations  concerning  the  decedent  and  other 
members  of  his  family.  The  appellants  sought  to  get  these 
letters  before  the  jury  upon  the  plea  that  they  could  be  used 
to  refresh  the  recollection  of  the  witnesses.  The  court  de- 
clined to  permit  them  to  be  read.  We  are  satisfied  that  it 
was  right  m  so  ruling.  Even  if  it  be  assumed  that  the  cir- 
cumstances were  such  as  to  authorize  the  use  of  the  letten 
to  refresh  the  witness'  recollection  (Code  Civ.  Proc,  sec. 
2047),  the  party  calling  her  was  not  thereby  authorized  to 
put  the  papers  before  the  jury.     Such  a  paper  is  **in  no 

sense  testimony The  opponent,  but  not  the  offering 

party,  has  a  right  to  have  the  jury  see  it.  .  .  .  That  the 
offering  party  has  not  the  right  to  treat  it  as  evidence,  by 
reading  it  or  showing  it  or  handing  it  to  the  jury,  is  well 
established."  (1  Wigmore  on  Evidence,  sec.  763.)  And 
such  seems  to  be  the  fair  construction  of  section  2047  of  the 
Code  of  Civil  Procedure,  which  ^pressly  declares  the  right 
of  the  adverse  party  to  read  the  writing  to  the  jury.  (Reid 
V.  Reid,  73  Cal.  206,  208,  [14  Pac.  781].)  To  permit  this 
to  be  done  by  the  party  producing  the  witness  would  open 
the  door  to  the  admission  of  hearsay  and  manufactured  evi- 
dence without  limit.  For  like  reasons,  it  was  proper  to  ex- 
elude  questions  in  which  counsel  for  appellants,  after  read- 
ing a  passage  from  one  of  the  letters,  asked  the  witness  what 
she  meant  by  the  declaration  quoted,  or  based  other  in- 
quiries upon  such  passage. 

Some  other  rulings  are  criticised,  but  we  think  none  of 
them,  if  erroneous,  was  of  sufficient  importance  to  justify 
a  reversal.    If  it  be  conceded  that  appellants  were  entitled 
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to  show  that  the  persons  charged  with  exercising  undue  in- 
fluence entertained  feelings  of  hostility  toward  the  contest- 
ing relatives,  such  evidence  could  not  have  availed  to  make 
a  case  sufficient  to  go  to  the  jury  in  the  absence  of  anything 
tending  to  prove  that  undue  influence  had  in  fact  been  ex- 
ercised. Besides,  while  some  questions  on  this  line  were  ex- 
cluded, others  were  permitted  to  be  answered,  and  the  appel- 
lants had  the  benefit  of  everything  of  consequence  that  could 
have  been  brought  out  if  the  rulings  on  the  earlier  questions 
had  been  as  appellants  contend  they  should  have  been.  Many 
other  questions  on  this  liue  called  for  conclusions  or  opin- 
ions, rather  than  facts,  and  were  properly  ruled  out  for  this 
reason. 

The  witness  Henria  Compton  was  asked  whether  she  had 
ever  heard  Hannah  Packer  ''say  anything  to  her  husbaud 
about  doing  anything  for  Jane  Packer."  An  objection  was 
sustained.  If  the  ruling  was  erroneous  (see  Estate  of  Snow- 
ball, 157  Cal.  301,  309,  [107  Pac.  598] )  the  error  was  harm- 
less, since  it  appears  that  the  witness  subsequently  testified 
that  she  had  never  heard  any  conversation  between  George 
Packer  and  his  wife  **in  regard  to  doing  anything  for  Jane 
Packer." 

The  appellants  urge  that  the  court  erred  in  excluding  testi- 
mony tending  to  show  that  the  testator,  before  and  after 
making  his  will,  had  made  gifts  of  property  to  E.  M.  Gor- 
don and  Albert  Packer.  We  need  not  pass  on  the  admissi- 
bility of  this  testimony.  If  it  had  been  admitted,  it  could 
not  have  strengthened  the  appellants'  case  to  such  an  extent 
as  to  justify  the  submission  of  the  issue  to  the  jury. 

The  judgment  is  affirmed. 

Shaw,  J.y  and  Angellotti,  J.,  concurred. 
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[L.  A.  No.  2743.    In  Bank.— Jannaiy  18,  1913.] 

SAMUEL    BOHN,    Respondent,    v.    JOHN    L.    BOHN, 

Appellant. 

Place  of  Trial — Claim  and  Belivert — Waiver  of  Right  to  Chanoe. 
Although  a  defendant  has,  under  section  395  of  the  Code  of  CivU 
Procedure,  the  absolute  right  to  have  an  action  in  claim  and 
delivery  of  personal  property  tried  in  the  county  where  he  resided 
at  the  time  it  was  brought,  still  he  may  waive  such  right,  and  he 
does  waive  it  unless  he  follows  the  procedure  for  asserting  it. 

Id. — Procedure  for  Change — Motion  and  Order  for  Change  Essen- 
tial.— The  procedure  for  the  assertion  of  such  right  is  not  regu- 
lated solely  by  section  396  of  that  code,  but  by  section  397  also, 
which  requires  a  motion  to  be  made  by  the  defendant  for  a  change 
of  the  place  of  trial  to  the  county  of  his  residence,  in  addition 
to  the  demand  and  affidavit  of  merits,  as  one  of  the  necessary 
steps  in  the  procedure  to  obtain  the  order  of  transfer.  The  change 
can  be  effected  only  through  such  order. 

Id. — Notice  of  Motion  Essential — Time  of  Hearing  Motion  must  re 
Stated. — The  motion  for  an  order  of  transfer  must  be  made  upon 
notice  to  the  plaintiff.  Such  notice  must  be  in  writing  and  con- 
form to  the  requirements  of  section  1010  of  the  Code  of  Civil  Pro- 
cedure, and  must  contain,  inter  alia,  a  statement  of  the  time  when 
the  motion  would  be  made  or  brought  on  for  a  hearing.  The  ab- 
sence of  such  a  statement  renders  the  notice  fatally  defective,  and 
necessitates  a  denial  of  the  motion.  The  rule  for  liberal  construc- 
tion, embodied  in  section  396  of  that  code,  does  not  excuse  a  failure 
to  observe  such  requirement. 

Id. — Appearance  in  Opposition  to  Motion — ^Waiver  of  Notice — Lim- 
ited Appearance. — The  appearance  of  the  plaintiff  in  opposition  to 
•the  motion  for  transfer,  for  the  limited  purpose  of  objecting  to 
its  consideration  upon  the  ground  of  the  insufficiency  of  notice, 
did  not  constitute  a  waiver  of  a  proper  notice. 

Id. — Postponement  of  Hearing — Giving  New  Notice — Failure  of 
Defendant  to  Bequest. — ^Where  the  notice  of  motion  for  a  change 
of  the  place  of  trial  is  so  defective,  it  would  have  been  proper 
for  the  trial  court,  at  the  request  of  the  defendant,  to  defer  a 
determination  of  the  motion  to  enable  the  defendant  to  give  a 
proper  notice.  In  the  absence  of  such  a  request,  a  denial  of  the 
motion,  without  giving  the  defendant  an  opportunity  to  give  s 
proper  notice,  cannot  be  objected  to  by  the  defendant  on  an  appeal 
from  the  order  of  deniaL 
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Id. — Oroke  Befusino  Cbangx — Appeal. — An  order  denying  a  motion 
for  a  change  of  the  plaee  of  trial  is  itself  appealable,  and  its  cor- 
reetness  eannot  be  reviewed  on  an  appeal  from  the  judgment. 

Ii>. — ^BULE  OF  OouBT  FixiNO  Regulab  MOTION  DATS. — A  rule  of  court 
establishing  regular  days  for  the  hearing  of  motions,  cannot  be 
construed  to  dispense  with  the  notice  which  the  code  declares  shall 
be  given  to  authorize  the  court  to  hear  a  motion. 

I>iSTEiCT  Court  of  Appeal — Refusal  of  Tbansfee  to  Supreme  Court 
— Effect  on  Opinion  of  Appellate  Court. — An  order  of  the  su- 
preme court,  refusing  to  transfer  a  cause  to  that  court  after  judg- 
ment in  the  district  court  of  appeal,  does  not  adopt  the  opinion  of 
the  appellate  court  so  as  to  give  it,  in  the  supreme  court,  the 
authoritative  effect  "which  one  of  its  own  decisions  would  have. 

Ii>. — ^Determination  of  Cause  bt  Supreme  Court — Contrary  Conclu- 
sion Reached  bt  Appellate  Court. — The  supreme  court  will  de- 
termine a  cause  pending  before  it  in  accordance  with  its  legal 
conviction,  notwithstanding  in  a  case  between  the  same  parties 
presenting  identical  questions  a  contrary  conclusion  was  reached 
by  the  district  court  of  appeal,  and  a  transfer  of  such  case  to  the 
supreme  court,  after  the  judgment  of  the  appellate  court,  was 
denied  by  the  supreme  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Orange  County  and  from  an  order  refusing  to  change  the 
place  of  trial.    Z.  B.  West,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Winslow  P.  Hyatt,  for  Appellant. 

Williams  &  Rutan,  for  Respondent. 

SLOSS,  J. — A  hearing  in  Bank  was  ordered  after  judg- 
ment in  Department.  Upon  the  former  submission,  the  fol- 
lowing opinion,  prepared  by  Lorigan,  J.,  was  filed: 

''This  action  is  in  claim  and  delivery  and  was  brought  in 
the  superior  court  of  Orange  County. 

'* Defendant  being  served,  filed  a  demurrer  to  the  complaint 
on  April  22,  1910,  and  on  the  same  day  filed  and  served  on 
the  attorneys  for  plaintrff  an  affidavit  of  merits  and  a  de- 
mand that  the  action  be  transferred  for  trial  to  the  superior 
court  of  Los  Angeles  County,  on  the  ground  that  at  the  time 
of  the  commencement  of  the  action  defendant  was  a  resident 
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of  the  city  and  county  of  Los  Angeles.  At  the  same  time 
he  filed  and  served  the  following  motion,  entitled  in  the  court 
and  cause:  ''Now  comes  .  .  .  the  defendant  .  .  .  and 
moves  this  Hon.  court  to  transfer  the  above  entitled  actian 
...  to  the  superior  court  of  Los  Angeles  County,  upon 
the  ground  (setting  it  forth  as  above).  Said  motion  will  be 
based  on  the  pleadings  and  papers  on  file  herein  and  the  affi- 
davit and  demand  of  the  defendant  herewith  served  and 
filed.'' 

''On  the  filing  of  these  papers  the  clerk  of  the  court  placed 
said  motion  on  the  regular  law  and  motion  calendar  of  said 
court  for  Friday,  April  29,  1910.  On  that  date  defendant 
presented  his  motion  for  transfer  of  the  cause,  and  plaintiff 
objected  to  the  granting  thereof  on  the  ground  that  the  no- 
tice of  motion  was  insuflficient  in  that  no  time  of  hearing 
was  designated  in  said  notice  of  motion,  and  on  the  further 
ground  that  no  sufiicient  service  of  notice  of  motion  had  been 
given.  In  support  of  the  last  ground,  an  affidavit  of  one  of 
the  attorneys  for  plaintiff  was  filed,  showing  that  when  ser- 
vice of  the  above  papers  were  made  on  which  the  motion  for 
a  transfer  was  based,  the  attorneys  for  plaintiff  and  the  at- 
torney for  defendant  resided  and  had  their  offices  in  Orange 
and  Los  Angeles  County  respectively. 

"The  court  heard  said  motion,  the  above  papers  and  no 
others  being  used  on  the  hearing  thereof,  and  then  and  there 
entered  an  order  denying  said  motion  for  a  transfer  of  said 
cause,  to  which  ruling  and  order  the  defendant  excepted. 

"Subsequently  the  demurrer  to  the  complaint  was  sustained 
and  plaintiff  filed  an  amended  complaint.  The  time  stipu- 
lated within  which  defendant  might  answer  having  expired 
and  no  answer  being  filed,  his  default  was  entered  and  judg- 
ment given  for  plaintiff  for  the  recovery  of  the  property  or 
its  value  and  damages. 

"Defendant  appeals  from  the  judgment,  the  appeal  being 
based  on  the  judgment-roll,  accompanied  by  a  bill  of  excep- 
tions, under  which  (and  this  is  the  only  question  presented) 
the  validity  of  the  order  denying  the  motion  for  transfer 
of  the  cause  is  attacked. 

"Several  sections  of  the  Code  of  Civil  Procedure  are  to 
be  considered  in  determining  this  question. 
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''Section  395  thereof  provides  as  to  actions  of  the  character 
brought  here,  that  'the  action  must  be  tried  in  the  county 
in  which  the  defendants,  or  some  of  them,  reside  at  the  com- 
mencement of  the  action/  Section  396  provides  that  'if 
the  county  in  which  the  action  is  commenced  is  not  the  proper 
county  for  the  trial  thereof,  the  action  may,  notwithstanding, 
be  tried  therein,  unless  the  defendant,  at  the  time  he  answers 
or  demurs,  files  an  affidavit  of  merits,  and  demands,  in  writ- 
ing, that  the  trial  be  had  in  the  proper  county.' 

''The  claim  of  appellant  is  that,  under  the  first  section  re- 
ferred to,  an  absolute  right  is  given  a  defendant  to  have  the 
action  brought  against  him  tried  rn  the  county  where  he  re- 
sided when  it  was  commenced,  and  that,  under  section  396, 
all  that  is  necessary  to  be  done  by  a  defendant  to  secure  that 
right  is  to  serve  and  file  the  affidavit  and  demand  that  the 
trial  be  had  in  the  proper  county  as  provided  in  the  section ; 
that  no  motion  as  such,  or  notice  of  motion,  is  necessary 
or  provided  for;  that  the  demand  is  all  the  notice  that  is  re- 
quired to  bring  it  on  for  hearing,  where  the  court  has  estab- 
lished regiilar  law  and  motion  days,  as  was  the  case  in 
Orange  County.  We  state  these  points  as  appellant  makes 
them. 

"Undoubtedly,  as  he  claims,  a  defendant  has  the  absolute 
right  to  have  the  action  brought  against  him  tried  in  the 
county  where  he  resided  at  the  time  it  was  brought.  But  this 
pertains  to  the  right,  not  to  the  remedy  by  which  it  may  be 
secured.  While  an  absolute  right,  if  it  is  insisted  on,  it  is 
one  which  a  defendant  may  waive,  and  which  he  does  waive 
unless  he  follows  the  procedure  provided  for  asserting  it. 
This  procedure,  however,  is  not  regulated  solely  by  section 
396,  but  by  section  397,  also,  which  provides,  among  other 
things,  that  "the  court  may,  on  motion,  change  the  place  of 
trial  in  the  following  cases:  1.  When  the  county  designated 
in  the  complaint  is  not  the  proper  county."  Under  the  posi- 
tion which  appellant  takes,  he  necessarily  denies,  and  con- 
sistently so,  the  application  of  this  latter  section,  contending 
that  his  rights  are  to  be  measured  by  the  terms  of  section 
396  alone.  But  it  is  quite  obvious,  on  a  little  reflection,  that 
this  cannot  be  so.  Our  attention  has  not  been  called  by  coun- 
sel on  either  side  to  any  decision  directly  involving  this  point. 
Our  own  research  discloses  numbers  of  decisions  on  appeal 
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where  the  validity  of  orders  granting  or  refusing  a  transfer 
were  involved,  but  the  point  considered  was  generally  the 
sufficiency  of  the  demand  or  affidavit  of  merits,  a  motion  and 
notice  of  hearing  thereof  being  given,  as  is  the  practice. 

''That  this  is  the  proper  and  required  procedure,  we  think 
quite  plain. 

''The  demand  and  affidavit  which  are  required  to  be  filed 
under  section  396  are  not  addressed  to  the  court,  nor  do  they, 
of  themselves,  by  virtue  of  such  filing,  call  for  or  require 
any  action  by  the  court.  They  advise  the  plaintiff  that  the 
right  of  transfer  shall  be  insisted  on,  and  their  service  and 
filing  are  the  initial  steps  required  to  be  taken  as  between 
the  parties  to  secure  that  transfer.  The  filing  of  the  demand 
and  affidavit  do  not  operate  ipso  facto  to  change  the  place 
of  trial.  They  have  no  such  force.  The  change  can  only 
be  effected  through  an  order  of  the  court  after  its  judicial 
action  has  been  invoked,  by  bringing  the  matter  on  for 
hearing,  where  the  right  of  the  defendant  to  the  transfer 
can  be  contested  by  the  plaintiff.  The  court  must  be  applied 
to  for  an  order  of  transfer.  Such  application  is  a  motion 
(Code  Civ.  Proc,  sec.  1003),  and  under  section  397,  a  mo- 
tion for  the  change  must  be  made  in  addition  to  the  demand 
and  affidavit,  as  one  of  the  necessary  steps  in  the  procedure 
to  obtain  the  order  of  transfer. 

"Having  determined  that  a  motion  is  necessary,  we  now 
come  to  the  question  of  notice  and  its  character.  It  is,  of 
course,  beyond  question  that  where  a  motion  is  required  to  be 
made  for  an  order  in  a  cause  whereby  the  right  of  an  adverse 
litigant  may  be  affected,  it  must  be  upon  notice  to  such 
party. 

"Now  as  to  the  character  of  the  notice  necessary  to  be 
given  to  authorize  a  court  to  entertain  a  motion.  This  is 
clearly  shown  by  section  1010  of  the  Code  of  Civil  Procedure, 
as  follows:  "Notices  must  be  in  writing,  and  the  notice 
of  a  motion,  other  than  for  a  new  trial,  must  state  when, 
and  the  grounds  upon  which  it  will  be  made,  and  the  papers, 
if  any,  upon  which  it  is  to  be  based." 

"In  the  present  matter,  if  the  formal  motion  which  appel- 
lant served  on  the  attorneys  for  plaintiff  be  treated  as  a  no- 
tice of  motion,  it  was  radically  defective  as  such  in  the  very 
essential  particular  that  it  did  not  state  any  time  when  the 
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motion  wonld  be  made  or  brought  on  for  hearing,  and  for 
that  reason  the  motion  for  a  change  of  the  place  of  trial  was 
properly  denied. 

"In  this  view,  we  do  not  deem  it  necessary  to  consider  the 
objection  prged  by  respondent  at  the  hearing  below  and  in- 
sisted on  here,  of  insufficiency  of  service  of  the  notice  to  war- 
rant a  hearing  on  the  day  when  appellant  presented  his  notice 
Nor  is  it  necessary  to  particularly  discuss  the  claim  made  by 
appellant  based  on  the  existence  of  the  rule  of  the  superior 
court  of  Orange  County  respecting  law  and  motion  days. 
Bules  of  court  have  usually  to  do  with  the  conduct  and  or- 
derly dispatch  of  the  business  of  the  court  and  cannot  con- 
trol or  be  substituted  for  statutory  provisions  as  to  procedure. 
The  rule  relied  on  by  appellant  simply  provides  when  the 
court  will  take  up  for  consideration  motions  of  the  contem- 
plated presentation  of  which  proper  notice  has  been  grven.  It 
could  not,  and  of  course  does  not,  pretend  to  dispense  with 
the  notice  which  the  code  declares  shall  be  given  to  authorize 
it  to  hear  a  motion. 

"Appellant  suggests  that  as  the  provisions  of  section  396 
are  remedial,  a  liberal  construction  in  favor  of  the  remedy 
should  prevail.  It  would,  if  there  was  any  room  for  such  a 
construction,  but  there  is  not.  The  rule  of  liberal  construc- 
tion may  not  be  applied  to  excuse  a  failure  to  adopt  the  rules 
of  necessary  procedure  under  which  alone  the  remedy  may  be 
invoked. 

"The  judgment  and  order  appealed  from  are  affirmed.'' 

Our  further  examination  of  the  case  has  led  us  to  the  con- 
clusion that  the  Department  opinion  was  correct.  The  prin- 
cipal reason  for  granting  a  hearing  in  Bank  was  that,  in  a 
case  between  the  same  parties,  presenting  precisely  the  same 
issues  of  fact  and  law,  the  district  court  of  appeal  for  the 
second  appellate  district  had  reversed  an  order  like  the  one 
here  appealed  from,  and  that  a  petition  to  have  the  appeal 
transferred  to  this  court  for  hearing  and  determination  had 
been  denied.  {Bohn  v.  Bohn,  16  Cal.  App.  179,  [116  Pac. 
568].)  It  is,  of  course,  much  to  be  regretted  that  opposite 
rulings  should  be  made  in  two  cases  which  present  identical 
questions.  But  an  order  by  this  court,  refusing  to  transfer 
a  cause  after  judgment  in  the  district  court  of  appeal,  does 
not  adopt  the  opinion  of  the  appellate  court  so  as  to  give  it. 
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in  this  court,  the  authoritative  eflfect  which  one  of  our  own 
decisions  would  have.  Being  now  convinced  that  the  order 
appealed  from  should  be  affirmed,  we  must  so  declare,  even 
though  this  view  necessarily  involves  the  conclusion  that  the 
earlier  appeal  should  have  been  transferred  to  this  court,  and 
thereupon  disposed  of  by  a  judgment  differing  from  that  ren- 
dered in  the  district  court  of  appeal.  Indeed,  believing,  as 
we  do,  that  the  order  now  under  review  was  properly  made, 
it  would  be  our  duty  to  affirm  it,  even  if  this  court  had  itself, 
in  another  case,  reversed  an  order  similar  in  all  respects. 

One  or  two  further  observations  concerning  the  disposition 
of  the  former  appeal  may  properly  be  made.  The  justices 
of  the  district  court  of  appeal  did  not  agree  upon  the  reasons 
for  reversing  the  order  appealed  from.  Two  of  them  based 
their  conclusion  upon  the  ground  that  a  written  notice  of 
intention  to  move  is  not  required  in  the  case  of  an  application 
to  change  the  place  of  trial  to  the  proper  county.  This  posi- 
tion is,  we  think,  fully  met  in  the  foregoing  Department  opin- 
ion. The  third  justice  held  that  the  conduct  of  plaintiff's 
counsel  in  appearing  to  oppose  the  granting  of  the  application 
was  a  waiver  of  notice.  There  are  several  decisions  to  the 
effect  that  want  of  proper  notice  of  a  motion  is  waived  where 
the  opposing  party  appears  and  contests  the  motion.  (Jfc- 
Leran  v.  Shartzer,  5  Cal.  70,  [63  Am.  Dec.  84] ;  Reynolds  v. 
Harris,  14  Cal.  667,  [76  Am.  Dec.  45©] ;  Acock  v.  Halsey,  90 
Cal.  215,  [27  Pac.  193] ;  Herman  v.  Santee,  103  Cal.  519,  [42 
Am.  St.  Rep.  145,  37  Pac.  509].)  ** Where  the  object  of 
notice  was  accomplished,"  said  the  court  in  McLeran  v. 
Shartzer,  5  Cal.  70,  [63  Am.  Dee.  84],  *'it  is  immaterial 
whether  there  was  notice  or  not."  But  in  all  the  cases  in 
which  this  rule  was  applied  the  party  entitled  to  notice  had 
appeared  and  contested  the  motion  on  the  merits.  His  posi- 
tion was  analogous  to  that  of  a  defendant  who,  although 
not  regularly  served  with  summons,  files  an  answer,  or  does 
any  other  act  amounting  to  a  general  appearance.  Under 
such  circumstances,  any  defect  in  the  service  of  process  is 
waived.  Here,  however,  the  plaintiff  made  no  opposition  to 
the  motion  except  to  object  to  its  consideration  upon  the 
ground  of  the  insufficiency  of  notice.  The  affidavit  presented 
by  him  had  reference  to  this  objection  alone.  His  attitude 
is  to  be  compared  to  that  of  a  defendant  appearing  specially 
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to  question  the  court's  jurisdiction  of  his  person.  It  is  diffi- 
cult to  see  how  a  defendant  can  be  held  to  have  waived  a 
valid  objection  when  he  has  done  no  more  than  to  insist  upon 
it  in  the  only  manner  that  is  open  to  him.  Where  the  appear- 
ance in  opposition  to  a  motion  is  for  this  limited  purpose,  it 
does  not  constitute  a  waiver.  (28  Cyc.  8;  Curtis  v.  WdlUng, 
2  Idaho,  416,  [18  Pac.  54] ;  Wood  v.  Critchfield,  1  Dowl.  587.) 

It  is  suggested  that,  if  sufficient  notice  had  not  been  given, 
the  court  below  should  not  have  denied  the  application  for 
change  of  venue,  but  should  have  deferred  action  to  enable 
the  defendant  to  give  a  proper  notice.  This  would,  no  doubt, 
have  been  a  proper  course,  if  the  defendant  had  requested 
it.  But,  instead  of  so  requesting,  he  persisted,  in  the  face 
of  the  objection  of  want  of  notice,  in  presenting  his  motion. 
No  doubt  he  then  took  the  position  which  he  now  advances, 
viz.,  that  no  notice  was  required.  Under  these  conditions,  he 
cannot  claim  that  the  court  erred  in  passing  upon  the  motion 
which  he  had  thus  pressed  upon  it  for  determination.  It 
may  be,  too,  that  a  denial  of  the  motion  for  want  of  notice 
would  not  be  a  bar  to  a  subsequent  motion  upon  proper  notice. 
But  the  question  of  defendant's  right,  if  seasonably  asserted, 
to  renew  his  motion,  is  not  involved  here. 

The  Department  opinion  states  that  the  appeal  is  from  the 
judgment.  It  omits  to  mention,  except  inferentially,  that 
there  is  also  an  appeal  from  the  order  denying  a  change  of 
place  of  trial.  Since  the  latter  order  is  itself  appealable 
(Code  Civ.  Proc,  sec.  939),  its  correctness  cannot  be  reviewed 
on  the  appeal  from  the  judgment.  (Code  Civ.  Proc,  sec. 
956.)  Under  the  views  herein  expressed,  both  the  judgment 
and  the  order  will  have  to  be  affirmed,  the  former  because 
the  points  raised  cannot  be  considered  on  appeal  from  the 
judgment ;  the  latter  because  there  is  no  merit  in  said  points. 

The  judgment  and  the  order  appealed  from  are  affirmed. 

Angellotti,  J.,  Shaw,  J.,  Lorigan,  J.,  Melvin,  J.,  and  Hen- 
shaw,  J.|  concurred. 


540  Estate  OF  YoELL.         [164  CaL 


[S.  F.  6201.    Department  Two. — January  20,  1913.] 

In  the  Matter  of  the  Estate  of  J.  ALEXANDER  YOELL, 

Deceased. 

In  the  Matter  of  the  Application  of  Emily  C.  Toell  for  a 
Family  Allowance.  EMILY  C.  YOELL,  Petitioner  and 
Respondent,  v.  EVALINE  A.  LEVY,  Special  Adminis- 
trator, etc.,  Contestant  and  Appellant. 

I^UD— Necessity  of  Pleading. — Fraud  is  not  presumed,  and  whenever 
it  constitutes  an  element  of  a  cause  of  action  which  is  of  an  affirm- 
ative  nature  or  is  invoked  as  conferring  a  right,  it  must  be  alleged. 

Estate  of  Deceased  Person — Family  Allowance  to  Wife — Bepaka- 
TioN  Agreement — Fraud  of  Husband  not  Pleaded. — Where  a  wife, 
who  had  been  living  separate  and  apart  from  her  husband,  up  to 
the  time  of  his  death,  under  written  articles  of  separation,  applies 
for  a  fomily  allowance  from  his  estate,  and  at  the  time  of  filing  her 
petition  therefor  had  knowledge  of  fraudulent  acts  of  her  husband 
which  would  nullify  the  effect  of  such  separation  articles  as  a  bar 
to  her  receiving  such  allowance,  it  was  incumbent  upon  her  to  have 
pleaded  the  fraud.  In  the  absence  of  such  pleading,  the  agreement 
remained  unimpeaehed  for  fraud  before  the  trial  court  on  the  appli- 
cation for  the  aUowance,  and  the  rights  of  the  parties  were  to  be 
adjudicated  in  accordance  with  its  legal  terms  and  effect. 

lb. — Separation  Agreement  as  Defense  to  Claim  fob  Allowance — 
Evidence  to  Show  and  Bebut  Fraud — Necessity  of  Findings — 
Review  on  Appeal. — On  such  an  application,  in  which  the  personal 
representative  of  the  estate  sets  up  the  separation  agreement  as  a 
defense y  if  it  be  assumed  that  the  petitioner  had  the  right,  under 
the  implied  replication  allowed  bj  section  462  of  the  Code  of  Civil 
Procedure,  to  give  evidence  of  the  fraud,  the  representative  of  the 
estate  would  have  the  right,  bj  way  of  implied  rejoinder,  to  prove 
estoppel,  a  failure  to  rescind,  laches,  the  statute  of  limitations,  or 
any  other  matter  of  defense.  On  the  new  issues  so  raised,  the  trial 
court  must  make  specific  findings  one  way  or  the  other,  before  a 
judgment  can  be  entered  for  an  allowance,  and  before  such  matters 
can  be  reviewed  upon  appeal. 

Id. — Husband  and  Wife — Separation  Agreements  not  Against  Pub- 
Lio  Policy. — Notwithstanding  the  confidential  relations  which  exist 
between  husband  and  wife,  separation  agreements,  providing  for  the 
division  of  all  the  community  property  of  the  parties,  and  obligating 
each  of  them  not  to  assert  any  claim  against  the  estate  of  tha 
other,  are  not  against  public  policy,  and  may  be  entered  into  aad 
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win  be  enforced  in  accordance  with  their  terms  when  undue  advan- 
tage has  not  been  taken  of  either  sponse. 

Id. — ^Waiyib  of  Biobt  to  Family  AIiLowance — No  Minor  Crildbxn 
▲T  Tims  of  Appuoation. — A  wife  may,  bj  the  terms  of  a  separa- 
tion agreement,  waive  her  right  to  receive  a  family  allowance  from 
the  estate  of  her  husband,  notwithstanding  there  were  minor  chil- 
dren at  the  time  the  agreement  was  executed,  if  such  children  had 
ceased  to  be  minors  at  the  time  her  application  for  an  allowance 
was  made. 

Id. — ^Photision  Tt»  Deeds  from  and  to  Spouses — Invalid  Trttst  to 
CbNVBT  Land — Estoppel  to  Assert  Invaliditt  of  Agreement. — 
Where  the  separation  agreement  provided,  as  a  mode  of  establish- 
ing title  to  the  real  property  divided  by  the  spouses,  that  deeds 
should  be  made  by  them  to  a  third  person,  who  in  turn  should  make 
to  them  the  deeds  contemplated  by  the  agreement,  they  are  estopped 
to  assert  the  invalidity  of  the  agreement  on  the  ground  that  it  cre- 
ated a  void  trust  to  convey  land,  if  they  assented  to  the  deeds  so 
made  to  them,  acted  under  them,  and  maintained  actions  in  the 
court  to  enforce  them. 

Id. — Invalidity  of  Means  to  Carry  Out  Valid  Contract. — The  pro- 
vision for  deeds  to  and  from  such  third  person  was  a  mere  means 
for  carrying  into  effect  the  principal  purposes  of  the  agreement,  but 
was  not  an  integral  nor  an  essential  part  of  it,  and  after  such 
method  was  executed  and  accepted  by  both  parties,  the  entire  con- 
tract, in  itself  valid,  will  not  be  permitted  to  fall  because  of  the 
supposed  invalidity  attaching  to  the  means  adopted. 

Id. — Bight  to  Family  Allowance — Conditions  Essential  to  Right. 
Upon  the  death  of  the  husband  the  surviving  wife  may  receive  a 
family  allowance  when  and  only  when  she  is  a  member  of  the  fam- 
ily and  receiving  or  entitled  to  receive  support  as  such  member,  and 
when,  even  though  a  member  of  the  family,  she  has  not  parted  with 
or  relinquished  her  right  to  make  demand  for  such  allowance. 

iDb — Waiver  of  Bight  to  Allowance — Bbnunciation  of  Claim  as 
Heir  and  as  Surviving  Wife. — A  provision  in  a  separation  agree- 
ment, by  the  terms  of  which  the  wife  renounced  and  waived  all 
claim  which  she  has  or  may  have  against  her  husband's  estate  as 
heir  of  the  husband  or  as  his  surviving  wife,  is  a  relinquishment 
of  her  right  to  a  family  allowance,  notwithstanding  such  right  was 
not  renounced  eo  nomine. 

Id. — Wife  Ceasing  to  be  Member  of  Husband's  Family — ^Want  of 
Bight  to  Support. — A  wife  who  has  voluntarily  and  deliberately 
severed  her  relationship  as  a  member  of  her  husband's  family,  and 
whoee  right  to  support  by  him  does  not  rest  upon  the  family  relation- 
ship, but  upon  the  terms  of  articles  of  separation,  is  not  entitled  to 
a  family  aUowanee  from  his  estate. 
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Id, — ^Pbobatb  Court  may  Gonstrus  and  EsnoHci  Skpasation  Aobkb- 
MENT. — The  court  in  probate,  on  an  application  bj  tli«  snrvivinf 
wife  for  a  family  allowance  from  her  husband's  estate,  has  equitable 
jurisdiction  to  pass  upon  the  effect  and  validity  of  a  separation 
agreement,  which  has  been  interposed  as  a  defense  by  way  of  estop- 
pel to  her  claim. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  awarding  a  surviving  wife  a 
family  allowance  from  the  estate  of  her  deceased  husband 
Thomas  F.  Graham,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Carl  Westerfeld,  and  Sullivan  &  Sullivan,  and  Theo.  J. 
Boche,  for  Appellant. 

J.  L.  Taugher,  for  Respondent. 

HENSHAW,  J.— J.  Alexander  Toell  died  in  July,  1904. 
In  1909  his  widow,  Emily  C.  Yoell,  petitioned  for  a  family 
allowance.  Her  petition  was  opposed  by  the  special  adminis- 
tratrix, but  the  court,  after  hearing,  awarded  a  family  allow- 
ance in  the  sum  of  one  hundred  dollars  a  month,  dating  from 
the  death  of  the  husband.  From  this  order  the  appeal  under 
consideration  is  taken. 

As  ground  of  opposition  the  special  administratrix  set  up  a 
post-nuptial  agreement  between  the  deceased  and  his  wife, 
with  appropriate  averments,  to  the  effect  that  it  had  been 
faithfully  carried  out  according  to  its  tenor  and  terms  by  the 
deceased  during  his  lifetime,  and  with  further  allegations 
tending  to  show  upon  the  part  of  Emily  C.  Yoell,  respondent 
herein,  a  full  acceptance  of  all  of  the  benefits  and  considera- 
tions moving  to  her  under  the  agreement.  Thus,  it  is  alleged 
that  during  the  lifetime  of  the  parties,  Emily  C.  Yoell  sold 
certain  real  property  which,  under  the  articles  of  separation,  be- 
came hers,  subject  to  a  life  estate  in  the  husband,  and  caused 
her  grantee  to  begin  a  suit  to  quiet  his  title  to  the  property  so 
conveyed,  which  action  resulted  in  a  decree  so  doing,  in  con- 
firmation of  the  terms  of  the  articles  of  separation.  The 
validity  of  the  articles  of  separation  it  is  further  alleged  was 
established  in  another  action  brought  by  the  husband  against 
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the  wife  and  others,  which  action  was  to  settle  conflicting 
claims  to  certain  of  the  real  estate  disposed  of  under  the  arti- 
cle of  separation,  and  which  action  resulted  in  a  valid  and 
subsisting  decree  establishing  the  title  to  the  property  in  ac- 
cordance with  the  terms  of  the  articles  of  separation.  Again, 
it  is  alleged  that  after  the  death  of  J.  Alexander  Yoell,  his 
wife,  this  respondent,  took  appropriate  proceedings  in  certain 
of  the  superior  courts  of  the  state  to  have  decrees  entered 
declaring  the  termination  of  the  life  estate  of  her  husband 
in  the  property,  and  vesting  the  fee  thereof,  untrammeled  by 
the  life  estate,  in  her,  all  in  accordance  with  the  terms  of  the 
articles  of  separation,  and  that  decrees  to  this  effect  in  favor 
of  the  widow  were  duly  given  and  made. 

Under  these  pleadings,  thus  sufficiently  indicated,  the  mat- 
ter came  on  for  hearing.  The  court  foimd  that  immediately 
after  the  execution  of  the  separation  agreement  Yoell  and 
his  wife  separated  as  husband  and  wife  by  mutual  consent 
and  continued  to  live  apart  until  the  death  of  the  husband; 
that  the  husband  paid  to  his  wife  continuously  during  many 
years  and  up  to  the  time  of  his  death  three  hundred  and 
fifty  dollars  a  month,  as  called  for  by  the  articles  of  separa- 
tion. Then  by  finding  XII  the  court  declared:  **That  there 
is  no  covenant,  term  or  condition  in  the  said  separation  agree- 
ment which  deprives  Emily  C.  Yoell  of  the  right  to  a  family 
allowance  during  the  progress  of  the  administration  of  the 
said  estate  and  that  she  is  entitled  to  such  allowance  to  be 
paid  to  her  out  of  the  said  estate,  notwithstanding  such 
separation  agreement  or  anything  done  thereunder  or  in  pur- 
suance thereof."  Thus  the  award  of  the  family  allowance 
was  made.  The  evidence  disclosed  that  J.  Alexander  Yoell 
and  his  wife  Emily  C.  Yoell  had  been  married  for  thirty-five 
years  and  that  to  them  seven  children  had  been  bom,  when 
diffeiences  arose  between  them  culminating  in  an  action  for 
divorce  brought  by  the  wife  against  the  husband.  A  recon- 
ciliation was  effected,  the  action  was  dismissed,  but  within  a 
year  harmony  was  once  more  destroyed,  the  wife  left  the  home 
and  began  a  second  action  for  divorce  in  April,  1898.  This 
action  was  never  tried  and  in  fact  was  finally  dismissed. 
Negotiations  were  opened  looking  to  an  adjustment  of  their 
differences  without  divorce,  and  articles  of  separation  were 
entered  into.    It  appears  that  throughout  Mrs.  Yoell  was  fully 
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cognizant  of  the  nature,  character,  and  value  of  her  husband's 
properties,  besides  which,  as  to  those  values  and  as  to  the 
terms  of  the  agreement  of  separation,  she  had  acted  upon  the 
advice  of  her  counsel,  an  attorney  at  law.  The  articles  of 
separation,  as  formulated,  agreed  upon,  and  executed, 
described  the  husband  as  the  party  of  the  first  part,  the  wife 
as  party  of  the  second  part,  and  proceeded  as  follows : 

**  Whereas,  unhappily  there  exist  marital  differences  be- 
tween the  said  parties  of  the  first  and  second  parts,  which, 
in  their  opinion,  render  it  impossible  that  they  can  longer 
live  together  as  man  and  wife,  and  in  consequence  thereof  they 
have  agpreed  to  live  separate  and  apart  from  each  other,  and, 

"Whereas,  it  is  the  desire  of  said  party  of  the  first  part  to 
make  a  permanent  provision  to  the  party  of  the  second  part, 
and  it  is  the  desire  of  both  parties  hereto  that  all  of  the  prop- 
erty rights  of  the  parties  of  the  first  and  second  parts  respec- 
tively, shall  be  finally  adjusted,  settled  and  determined : 

"It  is  now  mutually  agreed  and  understood  as  follows: 

I. 

"That  the  parties  hereto  have  agreed  and  do  now  agree  to 
an  immediate  separation  as  husband  and  wife  and  do  now 
agree  to  live  for  the  future  separate  and  apart  from  each 
other." 

The  agreement  then  made  provision  to  the  effect  that  the 
real  property  of  the  community  (and  all  of  the  property  of  the 
husband  was  community  property)  should  be  divided  in 
moieties,  the  husband  and  the  wife  each  taking  an  undivided 
half  of  the  fee  of  each  piece  or  parcel,  but  that  the  husband 
should  have  a  life  estate  id  the  one-half  so  conveyed  to  the 
wife,  and  in  lieu  of  the  income  which  otherwise  the  wife  would 
derive  from  her  property,  the  husband  was  to  pay  her  three 
hundred  and  fifty  dollars  per  month,  the  explanation  of  this 
being  that  it  was  thought  the  husband  could  better  manage 
the  properties  by  having  control  over  them  all,  and  that  three 
hundred  and  fifty  dollars  per  month  represented  the  full  net 
rental  value  of  the  undivided  one-half.  Next  (so  proceeds  the 
agreement)  it  is  declared  that:  "The  true  intent  and  mean- 
ing of  this  agreement  is  that  upon  the  death  of  the  said  party 
of  the  first  part,  the  said  party  of  the  second  part  shall  be 
entitled  to  the  full,  entire,  undivided  one-half  of  said  four 
described  pieces  and  parcels  of  land,  in  fee  simple."    And 
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'Mt  is  further  covenanted  and  a^eed  .  .  .  that  the  execution 
of  this  a^eement  and  the  consummation  thereof  by  the  execu- 
tion and  delivery  of  said  various  instruments  shall  be  and  is 
intended  to  be  a  full,  complete  and  final  adjustment  of  all  the 
property  rights  of  the  parties  hereto,  and  that  neither  party 
hereto  shall  or  will  at  any  time  hereafter  make  or  attempt  to 
make  any  other  or  further  claim  than  as  herein  stipulated. 
That  the  property  stipulated  to  be  conveyed  shall  be  and  re- 
main forever  the  separate  property  of  each  of  the  parties 
hereto  and  neither  of  the  parties  hereto  will  claim  as  against 
the  other  or  as  against  their  heirs  or  legal  representatives  or 
otherwise,  the  increase  in  value  of  the  undivided  one-half  of 
any  of  said  property  or  make  or  advance  any  claim  that  any 
portion  thereof  is  community  property. 

*'It  is  further  covenanted  and  agreed  that  either  of  the 
parties  hereto  shall  have  an  immediate  right  to  devise  or 
bequeath  by  will  their  respective  interests  in  the  property 
belonging  to  each  other  under  the  provisions  of  this  agree- 
ment ;  and  that  the  devisees  and  legatees  under  any  such  will 
shall  and  may  have  the  same  privileges  and  rights  as  the 
respective  testators  may  have  had  or  exercised. 

"It  is  further  expressly  covenanted  and  agpreed  that  neither 
party  hereto  will  in  any  way  or  manner  contest  or  oppose  the 
probate  of  the  other's  will,  whether  heretofore  or  hereafter 
made,  or  interfere  with  the  other,  their  heirs  or  assigns,  in 
the  exercise  of  the  rights  of  property  herein  stipulated  and 
agreed  to;  that  neither  of  them  will  at  any  time  hereafter 
assert  any  right,  interest,  or  title  as  heirs  at  law  of  the  other 
to  any  property  devised  or  bequeathed  by  such  will,  or  as 
against  the  estate  of  the  other,  should  the  other  die  intestate 
and  all  claim  as  such  heir,  or  as  surviving  husband  and  wife, 
respectively,  and  all  right  to  contest  or  oppose  the  last  will 
of  the  other  is  hereby  expressly  waived,  together  with  all 
right  to  administer  or  to  apply  for  letters  of  administration, 
or  letters  of  administration  with  the  will  annexed,  upon  the 
estate  of  the  other." 

It  has  been  pointed  out  that  the  court's  award  of  a  family 
allowance  was  based  upon  its  legal  construction  of  the  tenor 
and  effect  of  these  articles  of  separation,  the  court  stating 
this  legal  conclusion  as  a  finding  of  fact  that  the  articles  con- 
tained no  covenant,  term,  or  condition  depriving  Emily  C.  Yoell 
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of  the  right  to  a  family  allowance.  In  addition  this  respondent 
insists  that  the  agreement  is  void  or  voidable  or  nonenforeeable 
by  reason  of  the  fraud  practiced  upon  Emily  G.  Yoell  by  her 
husband  in  the  very  procurement  of  the  execution  of  the 
articles  of  agreement  and  in  his  conduct  subsequent  thereto. 
Of  the  nature  of  this  fraud  it  is  unnecessary  here  to  say  more 
than  that  under  the  views  of  respondent's  counsel,  it  was  so 
comprehensive  and  apprehensive  in  its  perfidiousness  that  it 
would  have  excited  the  envious  admiration  of  Machiavelli. 
To  this  appellant,  protesting  that  the  matter  may  not  here  be 
considered,  makes  answer  that  no  fraud  is  shown  in  anywise 
vitiating  the  agreement,  that  no  fraud  is  shown  in  anywise 
justifying  the  respondent  in  the  repudiation  of  the  agreement, 
that  the  asserted  fraud  was  fully  known  to  the  respondent 
shortly  after  the  execution  of  the  agreement,  and  that  after 
this  knowledge  she  reafSrmed  it  in  every  possible  particular, 
both  by  failure  to  rescind,  by  accepting  all  the  benefits  con- 
ferred upon  her  by  it,  by  the  invocation  of  judicial  process 
and  judicial  decree  establishing  her  rights  xmder  it,  by  the 
submission  and  assent  to  like  judicial  decrees  brought  to 
establish  the  validity  of  it  by  her  husband,  and  finally,  by  the 
petition  and  assertion  of  her  rights  under  it  after  her  hus- 
band's death  in  terminating  the  life  estate  and  securing  to 
herself  the  untrammeled  fee  of  the  properties,  so  that,  finally, 
by  estoppel,  by  laches,  and  by  the  statute  of  limitations  she  is 
forever  debarred  from  asserting  its  invalidity. 

These  matters  have  thus  been  indicated  because  of  the 
emphasis  placed  upon  them  in  respondent's  brief,  necessitat- 
ing a  reply  in  kind  from  appellant.  But  into  the  considera- 
tion of  them,  for  the  following  reasons,  we  may  not  and  will 
not  enter.  Respondent's  petition  for  an  allowance  for  family 
support  made  no  mention  of  the  articles  of  separation.  It 
did  not  disclose  their  existence.  Still  less  did  it  disclose  a 
desire  upon  the  part  of  the  petitioner  to  have  them  set  aside 
and  declared  null  and  void  upon  the  ground  of  fraud.  It  is 
fundamental  that  fraud  is  not  presumed,  and  whenever  it 
constitutes  an  element  of  a  cause  of  action  which  is  of  an 
affirmative  nature  or  is  invoked  as  conferring  a  right,  it  must 
be  alleged.  (Wetherly  v.  Straus,  93  Cal.  283,  [28  Pac.  1045]  ; 
Burrisg  v.  Adams,  96  Cal.  664,  [31  Pac.  565] ;  Burris  v.  Ken- 
nedy,  108  Cal.  333,  [41  Pac.  458] ;  Estate  of  Vance,  141  CaL 
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627,  [75  Pac.  323].)  If,  therefore,  petitioner,  who  at  the 
time  she  si^ed  her  petition  had  full  knowledge  of  all  of  these 
matters,  believed  that  the  existence  of  the  articles  of  separa- 
tion stood  as  an  obstacle  in  the  way  of  her  receiving  a  family 
allowance,  and  that  that  obstacle  was  removable  for  fraud, 
she  should  so  have  pleaded.  Not  having  so  pleaded,  the  result 
is  that  the  agreement  stood  before  the  trial  court  unimpeached 
for  fraud,  and  the  rights  of  the  parties  were  left  to  be  adjudi- 
cated in  accordance  with  its  legal  terms  and  effect.  Thus,  if 
petitioner  believed  that,  notwithstanding  the  terms  of  the 
separation  agreement,  she  was  still  entitled  to  the  family 
allowance,  this  was  a  position  tenable  under  her  pleading, 
since  it  called  only  for  a  legal  construction  of  the  agreement, 
and  under  that  legal  construction  she  would  or  would  not  be 
entitled  to  the  allowance.  This  seems  to  have  been  the  view 
taken  by  the  judge  in  probate,  who  held  that  nothing  in  the 
agreement  debarred  her  from  the  right  to  the  family  allow- 
ance. 

And,  from  another  point  of  view,  no  different  result  is 
reached  if  it  be  said  that  the  petitioner  was  not  obliged  to 
anticipate  a  reliance  by  the  administratrix  upon  the  terms  of 
the  separation  agreement,  and  that  therefore  when,  in  the 
answer  and  opposition  of  the  administratrix  the  agreement 
was  set  forth,  the  petitioner  Vas  allowed  the  implied  replica- 
tion of  section  462  of  the  Code  of  Civil  Procedure.  Assum- 
ing that  under  such  an  implied  replication,  evidence  of  fraud 
might  be  given,  {Moore  v.  Copp,  119  Cal.  433,  [51  Pac.  630] ), 
it  necessarily  follows  that  by  the  same  implication  of  law 
there  is  given  to  the  defendant  (in  this  case  the  administra- 
trix in  opposition)  an  implied  rejoinder,  under  which  she 
may  prove  estoppel,  a  failure  to  rescind,  laches,  the  statute 
of  limitations  or  any  other  matter  of  defense.  But  assum- 
ing that  all  these  new  issues  may  thus  be  injected  into  the 
case  without  pleading,  nevertheless  it  follows  that  before 
a  judgment  can  be  entered  under  such  circumstances  and 
before  these  matters  can  be  reviewed  upon  appeal,  the  court 
must  have  made  specific  findings  one  way  or  the  other 
thereon.  This  the  court  did  not  do  and  so,  as  has  been  said, 
from  this  point  of  view,  the  matters  are  not  open  to  considera- 
tion on  this  appeaL 
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There  is  left  then  for  consideration  only  the  legal  questions 
which  group  themselves  under  these  heads:  1.  Is  the  agree- 
ment itself  legal  and  binding  upon  the  parties;  2.  Does  the 
agreement  itself  bar  petitioner  of  a  right  to  a  family  allow- 
ance (a)  under  its  very  terms,  or  (b)  by  virtue  of  the  fact 
that  by  conduct  under  it  she  ceased  to  be  a  member  of  the 
deceased's  family;  and  3.  Has  the  court  in  probate  jurisdic- 
tion to  give  effect  to  such  an  agreement,  if  it  finds  it  to  be 
valid  ? 

1.  Upon  the  first  proposition,  nothwithstanding  the  confi- 
dential relations  which  exist  between  husband  and  wife,  it 
may  not  be  disputed  that  such  agreements  are  not  against 
public  policy,  and  may  be  entered  into  and  will  be  enforced 
in  accordance  with  their  terms  when  undue  advantage  has 
not  been  taken  of  either  spouse.  We  need  not  go  outside  of 
the  decisions  of  our  own  state  for  the  complete  establishment 
of  this,  though  it  may  be  added  that  the  decisions  of  other 
states  are  in  harmony  therewith.  {In  re  Noah,  73  Cal.  583, 
[2  Am.  St.  Rep.  829,  15  Pac.  287] ;  Wickersham  v.  Comerford, 
96  Cal.  433,  [31  Pac.  358] ;  In  re  Davis,  106  Cal.  453,  [39 
Pac.  756] ;  Fealey  v.  Fealey,  104  Cal.  354,  [43  Am.  St.  Rep. 
Ill,  38  Pac.  49] ;  Estate  of  Winslow,  121  Cal.  92,  [53  Pac 
362] ;  Hite  v.  Mercantile  Trust  Co.,  156  Cal.  765,  [106  Pac. 
102] ;  Estate  of  Edelman,  148  Cal.  233,  [113  Am.  St.  Rep. 
231,  82  Pac.  962].)  In  this  case  the  evidence  is  undisputed, 
as  above  set  forth,  that  the  division  of  the  property  was  ad- 
visedly entered  into  by  Mrs.  Yoell,  she  thoroughly  under- 
standing the  condition  of  her  husband's  affairs,  the  values  of 
the  properties,  the  incomes  which  they  returned,  and  having 
throughout  the  negotiations  and  to  their  consummation  the 
advice  of  her  own  attorney  and  counsellor  at  law.  Further, 
as  has  been  indicated,  it  is  shown  that  in  numerous,  and  indeed 
in  all  ways  Mrs.  Yoell  accepted  the  benefits  of  the  agreement 
and  that  the  husband  fully  performed  his  part  thereof,  faith- 
fully paying  the  three  hundred  and  fifty  dollars  per  month 
as  contemplated.  This  continued  through  many  years,  and 
therefore  no  question  can  here  arise  of  the  fairness  of  the 
transactions  between  the  parties.  To  the  argument  of  re- 
spondent that  at  the  time  these  articles  of  agreement  were 
entered  into  there  were  minor  children  whose  rights  upon  the 
estate  of  their  father  could  not  be  contracted  away  by  the 
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mother,  the  answer  is  that  this  is  very  true,  but  the  question 
of  the  limitation  of  the  power  of  the  parties  to  contract  in 
thifl  regard  arises  only  when  it  is  shown  that  the  rights  of 
minor  children  are  presently  involved.  At  the  time  of  the 
death  of  J.  Alexander  Yoell  there  were  no  minor  children. 
A  family  allowance  under  our  law  is  given  only  for  the  sup- 
port of  the  widow  or  of  the  widow  and  minor  children  or  of 
the  minor  children.  Where  there  are  no  minor  children,  then 
the  family  allowance  is  for  the  widow  alone,  and  as  is  said 
in  the  well  considered  case  of  Rieger  v.  Schaible,  81  Neb.  33, 
[16  Ann.  Cas.  700,  17  L.  R.  A.  (N.  S.)  866,  115  N.  W.  560]. 
**The  rule  seems  to  be  that  a  widow  may  by  appropriate  and 
sweeping  provisions  of  an  ante-nuptial  contract  (and  so  of 
course  of  a  post-nuptial  contract)  waive  her  right  to  an  allow- 
ance when  the  rights  of  minor  children  are  not  involved." 
In  the  present  case  it  is  for  herself  alone  that  the  widow  makes 
application  for  the  allowance. 

The  separation  agreement  provided,  as  a  mode  of  establish- 
ing  title  and  separate  estate  in  the  undivided  moieties  of  the 
real  property,  that  deeds  by  Yoell  and  his  wife  should  be  ihade 
to  one  Buckbee,  who  in  turn  should  make  to  the  Yoells  the 
deeds  contemplated  by  the  agreement.  It  is  said  that  here 
was  a  void  trust  to  convey,  rendering  the  whole  agreement 
void.  But  to  this  it  must  be  answered,  first,  that  this  was  not  an 
executory  trust,  but  an  executed  one.  Buckbee  made  the  deeds, 
both  parties  assented  to  them,  received  the  benefits  of  them, 
acted  under  them,  sought  the  courts  to  enforce  their  validity, 
and  so  both,  upon  the  simplest  principles  of  equitable  estop- 
pely  will  be  forbidden,  while  retaining  the  benefits,  to  ques- 
tion the  validity  of  the  agreement  under  which  they  received 
them.  (Los  Angeles  v.  Los  Angeles  City  Bank,  100  Cal.  24, 
[34  Pac.  510] ;  Pixley  v.  Western  Pac,  R,  R,  Co,,  33  Cal.  183, 
[91  Am.  Dec.  623] ;  Burris  v.  Adams,  96  Cal.  668,  [31  Pac. 
565].  And,  finally,  upon  this  point  it  may  be  said  that  the 
provision  for  deeds  to  and  from  Buckbee  was  a  mere  means 
of  carrying  into  effect  the  principal  purposes  of  the  agree- 
ment. It  was  not  an  integral  nor  an  essential  part  of  it.  The 
method  provided  was  executed  and  accepted  by  both  parties, 
and  the  whole  contract  in  itself  valid  wuU  not  be  permitted 
to  fall  because  of  the  supposed  invalidity  attaching  to  the 
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means  adopted.  {Estate  of  Heywood,  148  Cal.  194,  [82  Pac. 
755] ;  LauriceUa  v.  Lauricella,  161  Cal.  61,  [118  Pac.  430].) 

This  disposes  of  the  imperfections  asserted  to  exist  in  the 
agreement  itself  which  respondent  insists  are  of  such  gravity 
as  to  destroy  the  instrument.  We  pass,  then,  to  the  second 
consideration. 

2.  It  has  been  pointed  out  that  the  separation  agreement 
made  complete  disposition  of  the  property  of  the  spouses,  di- 
viding it  equally  between  them ;  that  the  contemplated  sepa- 
ration was  a  permanent  one,  and  the  disposition  of  the  prop- 
erty  was  designed  and  declared  to  be  final  and  complete.  A 
complete  release  and  relinquishment  of  all  rights,  present  and 
prospective,  is  indicated,  first,  by  the  general  scope  and  intent 
of  the  instrument,  and  second,  by  the  following  language: 
''the  execution  of  this  agreement  and  the  consummation 
thereof  .  .  .  shall  be  and  is  intended  to  be  a  full,  com- 
plete and  final  adjustment  of  all  the  property  rights  of  the 
parties  hereto,  and  that  neither  party  shall  or  will  at  any 
time  hereafter  make,  or  attempt  to  make,  any  other  or  further 
claim  than  as  herein  stipulated.  That  the  property  stipulated 
to  be  conveyed  shall  be  and  remain  forever  the  separate  prop- 
erty of  each  of  the  parties  hereto. 

''It  is  further  expressly  covenanted  and  agreed  that  neither 
party  will  .  ^  .  interfere  with  the  other,  their  heirs  or  as- 
signs, in  the  exercise  of  the  rights  of  property  herein  stip- 
ulated and  agreed  to;  and  that  neither  of  them  will,  at  any 
time  hereafter,  assert  any  right,  interest  or  title  as  heirs  at  law 
of  the  other,  to  any  property  devised  or  bequeathed  by  such 
will  or  as  against  the  estate  of  the  other,  should  the  other 
die  intestate,  and  all  claim  as  such  heir,  or  as  survivijig  hus- 
band and  wife  respectively,  and  all  right  to  contest  or  oppose 
the  last  will  of  the  other  is  hereby  expressly  waived.' ' 

Upon  the  death  of  the  husband  the  surviving  wife  may  re- 
ceive a  family  allowance  when  and  only  when  she  is  a  mem- 
ber of  the  family  and  receiving  or  entitled  to  receive  support 
as  such  member,  and  when,  even  though  a  member  of  the 
family,  she  has  not  parted  with  or  relinquished  her  right  to 
make  demand  for  such  allowance,  (a)  To  establish  such  re- 
linquishment of  right,  no  more  apt  words  could  be  chosen  than 
those  deliberately  employed  in  the  agreement  under  consid- 
eration.   True,  it  does  not  in  terms  and  by  name  relinquish 
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the  right  to  a  family  allowance,  but  it  does  more  than  this. 
The  wife  covenants  that  she  has  renounced  and  waived  all 
claim  which  she  has  or  may  have  as  heir  of  the  husband  or 
as  his  surviving  wife.  It  is  only  as  heir  and  surviving  wife 
that  she  could  make  her  demand  for  a  family  allowance,  a 
demand  which  she  has  solemnly  renounced.  In  the  leading 
case  in  this  state  upon  the  subject,  In  re  Nodh,  73  Gal.  583, 
[2  Am.  St.  Rep.  829,  15  Pac.  287],  under  the  articles  of  sepa- 
ration the  husband  was  to  pay  and  did  pay  to  the  wife  $10,500, 
the  contract  providing  that  the  $10,500  should  be  in  full  satis- 
faction of  ''all  her  marital  claims,"  etc.  This  was  held  to 
be  a  relinquishment  upon  the  part  of  the  wife  of  her  right 
to  family  allowance.  In  Wickersham  v.  Comerford,  96  Gal. 
433,  [31  Pac.  358],  the  wife  having  received  an  allotted  sum 
under  the  agreement  of  separation,  which  provided  that  she 
"relinquish  all  right  as  his  wife  in  law  or  equity  or  by  de- 
scent and  each  party  shall  have  hereafter  no  claim  upon  the 
other  for  support  or  sustenance,"  it  was  held  that  the  agree- 
*ment  was  binding  upon  the  parties  and  deprived  the  wife  of 
the  right  thereafter  to  select  a  homestead  out  of  the  husband's 
separate  property  either  during  his  life  or  after  his  death.  In 
this  case  Eproson  v.  Wheat,  53  Gal.  715,  is  distinguished,  it 
being  pointed  out  that  in  the  latter  case,  ''the  wife  relin- 
quished no  right  to  property  and  the  setting  apart  to  her 
of  a  homestead  after  his  (the  husband's)  death  was  not  in 
contravention  of  any  express  or  implied  term  of  the  agree- 
ment." In  somewhat  different  form  the  question  arose  in  In 
re  Davis,  106  Gal.  453,  [39  Pac.  756],  where  the  spouses  "re- 
linquish all  claims  of  every  nature  upon  the  property  of  each 
other  then  owned  or  thereafter  to  be  acquired  and  to  imme- 
diately separate  and  live  apart  from  each  other  during  their 
natural  lives,"  the  wife  stipulating  as  to  certain  moneys  to 
be  paid  her  "that  she  will  receive  the  same  in  full  satisfaction 
of  all  claims  she  may  have  as  the  wife  of  said  W.  W.  Davis 
on  any  property  he  now  has  or  may  in  any  manner  ac- 
quire; and  hereby  does  relinquish  and  surrender  forever  all 
claims  of  any  nature  she  may  now  or  hereafter  have  against 
any  property  that  said  W.  W.  Davis  may  now  or  may  here- 
after in  any  manner  acquire."  The  wife  applied  for  letters 
of  administration  upon  the  estate  of  her  husband,  the  right 
to  such  letters  depending  upon  the  relative 's  right  to  succeed 
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to  the  personal  estate  or  some  portion  thereof.  It  was  held 
that  the  articles  of  agreement  worked  the  disinherison  of  the 
wife  and  she  was  therefor  not  entitled  to  letters,  this  court 
saying:  **0f  course  she  remains  the  widow,  since  the  parties 
could  not  by  their  contract  change  their  matrimonial  status; 
but  it  was  perfectly  competent  for  them  to  alter  their  legal 
relations  as  to  their  property,  and  this  they  accomplished. 
The  wife  contracted  away  her  inheritable  interest  in  her  hus- 
band's property,  and  with  that  right  went  the  right  to  admin- 
ister." In  Estate  of  Wiftslow,  121  Cal.  92,  [53  Pac  362], 
the  agreement  provided  that  it  should  operate  **aB  a  complete 
settlement  and  adjustment  of  all  their  property  rights,  rela- 
tions and  affairs."  There  was  property  affected  by  a  home- 
stead. The  husband  paid  to  the  wife  one-half  of  the  agreed 
valuation  of  this  homestead  property.  The  spouses  lived 
apart  up  to  the  time  of  the  husband's  death.  There  were  no 
children.  The  widow  petitioned  the  court  that  the  homestead 
property  should  be  set  aside  to  her,  claiming  that  the  home- 
stead had  never  been  abandoned,  and  that  she  was  entitled 
to  the  same  as  the  survivor  of  the  marital  community.  The 
court  in  probate  granted  the  application,  and  its  order  was  re- 
versed upon  appeal,  this  court  pointing  out  that  it  was  de- 
clared that  the  agreement  should  operate  as  a  complete  settle- 
ment and  adjustment  of  all  their  property  rights,  relations, 
and  affairs;  that  it  was  executed  and  that  it  operated  as  an 
abandonment  of  the  homestead.  Elsewhere,  language  not  so 
strong  as  that  contained  in  this  agreement  has  been  held  to 
bar  the  widow  under  similar  applications.  Thus  in  Kroell  v. 
Kroell,  219  111.  105,  [4  Ann.  Cas.  801,  76  N.  E.  63],  by  terms 
of  an  ante-nuptial  contract,  each  party  released,  conveyed, 
and  quitclaimed  to  the  other  *'all  interest  in  the  property  of 
the  other,  both  real  and  personal,  renouncing  forever  all 
claims,  in  law  and  equity,  of  curtesy,  dower,  homestead  and 
survivorship."  It  was  contended  by  counsel  for  the  widow 
that  these  terms  of  the  contract  did  not  embrace  the  widow's 
award,  to  which  she  was  therefore  entitled  on  application. 
But  the  court  said:  **The  right  to  a  widow's  award,  under 
the  statute,  depends  upon  marriage,  the  continuance  of  the 
marriage  relation  until  death,  and  the  survivorship  of  the 
wife.  The  contract  included  all  rights  acquired  by  either  one 
of  the  parties  to  it  who  should  outlive  the  other,  in  the  prop- 
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erty  or  estate  of  the  other,  and  clearly  embraced  the  widow's 
award."  In  Appeal  of  Staub,  66  Conn.  127,  [33  Atl.  615], 
where  the  wife  in  an  ante-nuptial  agreement  received  a  cer- 
tain sum  ''in  lieu  of  dower  and  all  other  rights  and  interests 
and  claims  which  she  would  but  for  the  agreement  have  had 
in  the  estate  covenanted  to  receive  this  money  'in  lieu  and 
as  full  payment  for  her  dower  right  and  of  all  other  claims 
and  interest  she  otherwise  would  have  had  in  his  estate,'  '^ 
this  language  was  held  to  bar  her  right  to  the  statutory  allow- 
ance during  the  settlement  of  the  estate.  To  the  same  effect 
are  Appeal  of  Cowles,  74  Conn.  24,  [49  Atl.  195] ;  Paine  v. 
Hollister,  139  Mass.  144,  [29  N.  E.  541] ;  Tiernaji  v.  Binns, 
92  Pa.  St.  248;  Buffington  v.  Bufjfington,  151  Ind.  200,  [51 
N.  B.  328] ;  Toung  v.  Eicks,  92  N.  Y.  234;  Johnston  v.  Spicer, 
107  N.  Y.  191,  [13  N.  E.  753]  ;  Pavlicek  v.  Roessler,  222  111. 
83,  [78  N.  E.  11] ;  Brown  v.  Brown's  Admr.,  (Ky.),  80  S.  W. 
470;  In  re  Deller,  141  Wis.  255,  [25  L.  R.  A.  (N.  S.)  751,  1^4 
N.  W.  278]. 

Of  the  cases  in  this  state  which  respondent  contends  sup- 
port the  contrary  view,  Eproson  v.  Wheat,  has  already  been 
considered  and  shown  not  to  be  in  point.  In  In  re  Vance, 
100  Cal.  425,  [34  Pac.  1087],  no  separation  agreement  was 
under  consideration.  The  same  is  true,  of  In  re  Bump,  152 
Cal.  274,  [92  Pac.  643].  Warner  v.  Warner,  144  Cal.  615, 
[78  Pac.  24],  did  not  involve  the  consideration  of  a  separation 
agreement,  but  of  an  ante-nuptial  agreement  by  which  the 
wife  ''does  hereby  relinquish  and  disclaim  any  and  all  right, 
claim  and  interest  in  and  to  the  property  of  said  first  party 
(the  plaintiff)  either  as  heir  or  otherwise.'*  It  was  held 
that  a  declaration  of  homestead  which  the  wife  placed  upon 
the  separate  property  of  the  husband  was  not  in  violation 
of  the  terms  of  this  agreement.  Construing  it  the  court  said 
that  it  was  an  agreement  upon  the  part  of  the  wife  "not  to 
seek  to  deprive  him  of  any  of  his  property  or  to  assert  any 
claim  thereto  adverse  to  him  during  his  lifetime,  or  any  claim 
of  inheritance  therein  after  his  death.  Her  declaration  of 
homestead  was  not  a  violation  of  this  obligation  thus  assumed 
by  her."  It  is  concluded,  therefore,  that  by  the  very  language 
of  the  separation  agreement  the  wife  renounced,  surrendered, 
and  released  her  right  to  make  application  for  a  family  allow- 
ance. 
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(b)  The  wife,  however,  was  not  entitled  to  succeed  in  her 
application,  by  reason  of  the  fact  that  she  had  voluntarily 
and  deliberately  severed  her  relationship  as  a  member  of  the 
husband's  family.  The  separation  agreement,  as  we  have 
said,  makes  plain  that  such  is  her  intent,  while  the  proved 
facts  of  her  conduct  after  the  execution  of  these  papers,  in- 
cluding the  fact,  that  though  in  the  same  city  with  the  hus- 
band at  the  time  of  his  death,  she  did  not  even  attend  his 
funeral,  emphasize  the  absolute  severance  of  all  family  ties. 
{In  re  Noah,  73  Cal.  583,  [2  Am.  St.  Rep.  829,  15  Pac.  287] ; 
Wickersham  v.  Comerford,  96  Cal.  433,  [31  Pac.  358] ;  Estate 
of  Miller,  158  Cal.  420,  [111  Pac.  255].)  In  Bose  v.  Bose, 
158  Cal.  428,  [111  Pac.  258],  it  is  held  that  under  the  statutes 
pertaining  to  a  homestead  and  making  provision  for  mainte- 
nance and  support  of  the  family,  setting  aside  estates  of 
small  value,  and  property  exempt  from  execution,  the  widow, 
to  take,  must  come  within  the  definition  of  the  "family," 
must  have  been  a  member  thereof  ''or  at  least  must,  without 
fault  of  her  own,  have  been  entitled  to  maintenance  and  sup- 
port from  the  husband  during  his  lifetime.''  This  language 
of  course  means  that  she  must  have  been  entitled  to  support 
as  a  member  of  his  family.  In  the  case  at  bar  the  agreement 
being  valid  the  widow  had  voluntarily  severed  her  connection 
with  the  family,  and  her  right  to  support  did  not  rest  upon 
the  family  relationship  at  all,  but  upon  the  terms  of  the  ar- 
ticles of  separation. 

3.  Finally,  respondent  contends  that  the  court  in  probate 
may  not  consider  the  separation  agreement;  that  the  widow 
is  entitled  to  all  rights  in  and  to  the  estate  of  her  husband 
until,  in  an  action  in  equity,  the  court  has  entered  its  decree 
specifically  enforcing  the  contract  against  the  widow.  Bridge 
V.  Kedon,  163  Cal.  493,  [126  Pac.  l49]  is  cited  as  authority 
in  support  of  this  view.  The  position  is  not  sound,  nor  is  it 
supported  by  the  case  mentioned.  Of  course,  during  the  lives 
of  the  parties  a  court  of  equity  would  be  the  forum  for  the 
enforcement  of  any  violated  rights  conferred  by  the  agree- 
ment. But  here  the  agreement  has  been  fully  executed,  and 
one  of  the  parties  to  it  is  dead.  The  other  is  making  unwar- 
ranted claims  in  probate  upon  the  estate  of  the  deceased,  and 
his  representative  interposes  this  agreement  as  a  defense  by 
way  of  estoppel  to  those  claims.    That  the  probate  court  has 
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equitable  jurisdiction  for  the  purpose  of  passing  upon  the 
yalidity  and  effect  of  such  agreements,  our  cases  not  only  rec- 
ognize, but  declare.  In  re  Noah,  73  Cal.  583,  [2  Am.  St.  Rep. 
829,  15  Pac.  287],  and  E^aie  of  Oarcelan,  104  Cal.  570,  [43 
Am.  St.  Rep.  134,  32  L.  R.  A.  595,  38  Pac.  414] ,  are  typical, 
while  in  Estate  of  Edelman,  148  Cal.  233,  [  113  Am.  St.  Rep. 
231,  82  Pac.  962],  discussing  the  bar  of  such  an  agreement, 
it  is  said:  ''While  it  is  true  that  the  law  was  unable  to,  and 
therefore  did  not,  give  effect  to  such  transfers,  releases,  or 
extinguishments  of  heirship,  it  is  equally  true  that  they  were 
always  cognizable  in  equity,  and  that  in  proper  cases  they 
afforded  a  complete  defense  by  way  of  estoppel.  And  this 
equitable  defense  by  way  of  estoppel  is  cognizable  by  the  court 
in  probate.** 
The  order  appealed  from  is  therefore  reversed, 

Melvin,  J.,  and  Lorigan,  J.^  concurred. 

Hearing  in  Bank  denied. 


[8ae.  Ko.  1912.    In  Bank.— Janaary  20,  1913.] 

ANGELLA  GARDELLA,  Respondent,  v.  COUNTY  OF 
AMADOR  (a  Municipal  Corporation),  and  COUNTY 
OF  CALAVERAS  (a  Municipal  Corporation),  Appel- 
lants. 

TOLIrBUDOK — EZFIKATION   07  LlYI   07  FbANCHISS   1X>   COLLECT   TOLLS — 

BsHHis  BscoMES  Fbeb  Pubuc  Hiohwat. — ^Upon  the  expiration  of 
the  twentj-year  period  limited  hj  the  act  of  March,  1862  (State. 
1862,  p.  76),  authorizing  the  eonstraetion  of  a  bridge  across  the 
Mokelumne  Biver  at  Big  Bend,  situated  partly  in  Calaveras  County 
and  partly  in  Amador  County,  and  granting  the  right  to  collect 
tolls  thereon  for  twenty  years,  the  right  to  collect  tolls  ceased 
by  limitation,  and  the  bridge  so  constructed  became  a  free  public 
highway.  This  result  would  have  followed  even  in  the  absence  of 
any  statute  to  that  effect 

lb. — ^Dedication  of  Tou^-boad  ob  Bbome  to  Publio  Use — Tebmination 
OF  Bight  to  Take  Tolls. — The  construction  of  a  road  upon 
the  grant  of  a  franchise  to  collect  tolls  is  a  dedication  of  the  road 
to  public  use,  subject  only  to  the  right  to  eoUect  tolls.    The  road 
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belongs  to  the  public,  and  the  only  interest  of  the  holder  of  the 
franchise  is  the  right  to  collect  toils  as  a  compensation  for  build- 
ing the  road,  and  there  is  no  right  to  compensation  when  the  right 
to  take  tolls  has  ceased  by  expiration  of  the  term  for  which  it  was 
granted  or  by  abandonment.  The  same  rules  apply  to  bridges, 
which  are  highways  under  section  2618  of  the  Political  Code. 

Id. — ^Bridges  Situated  in  Two  Counties. — Section  2619  of  the  Political 
Code,  providing  that  "whenever  the  franchise  for  any  toll-bridge 
•  .  .  has  expired  by  limitation  or  nonuser,  such  bridge  .  .  .  becomes 
a  free  public  highway/'  is  not  limited  in  its  application  to  bridges 
or  roads  wholly  within  a  single  county. 

Id. — Certiorari — Annulling  Order  of  Supervisors  Declaring  Bridge 
A  Public  Bridge. — A  judgment  in  certiorari  proceedings  annulling, 
for  want  of  jurisdiction  to  make  it,  an  order  of  the  board  of  su- 
pervisors declaring  such  bridge  to  be  a  free  public  bridge,  which 
order  had  been  passed  after  the  expiration  of  the  period  limited  for 
the  collection  of  tolls,  was  not  an  adjudication  that  the  bridge  had 
not  become  a  free  public  highway  upon  the  expiration  of  that 
period. 

Id. — Franchise  to  Collect  Tolls  on  Public  Highway — Limitation 
ON  Power  of  Supervisors — ^Bridge  Across  Waters  Separating 
Two  Counties. — A  board  of  supervisors  has  no  power  to  grant  a 
franchise  to  collect  tolls  on  a  bridge  constituting  a  free  public  high- 
way, except  in  the  case  authorized  by  subdivision  33  of  section  4041 
of  the  Political  Code,  when  in  their  judgment  the  expense  neces- 
sary to  operate  or  maintain  it  as  such  is  too  great  to  justify  the 
county  in  so  operating  or  maintaining  it.  That  subdivision,  how- 
ever, is  limited  to  the  case  of  bridges  situated  entirely  in  a  single 
county,  and  has  no  application  to  the  case  of  bridges  across  waters 
separating  two  counties. 

Id. — Construction  of  New  Toll-bridge — Statutory  Requirements 
MUST  BE  Followed. — The  board  of  supervisors  of  the  county  situ- 
ated on  the  left  bank  of  a  river  dividing  two  counties  has  no  power, 
under  section  2843  of  the  Political  Code,  to  grant  the  right  to  con- 
struct a  new  toll-bridge  across  such  river,  except  upon  compliance 
with  the  various  requirements  made  necessary  by  sections  2870  and 
2872  of  that  code. 

Id. — General  Powers  of  Supervisors — Construction  of  New  ToU/- 
Bridge — Collecting  Tolls  on  Existing  Public  Highway. — The 
boards  of  supervisors  of  the  counties  bordering  upon  such  river,  arc 
not  authorized,  under  their  general  powers,  to  enter  into  a  contract 
for  the  construction  of  a  new  toll-bridge,  for  with  respect  to  that 
subject  the  legislature,  by  sections  2843  et  seq.  of  the  Political  Code, 
has  made  specific  provisions  limiting  both  the  extent  of  the  power 
and  the  mode  of  its  exercise;  nor  can  the  power  to  grant  a  fran> 
chise  to  collect  tolls  upon  an  existing  public  and  open  bridge  be 
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implied  from  anj  general  expression  in  the  code  defining  their 
powers,  because,  in  the  absence  of  statute  expressly  granting  it,  thej 
have  no  power  to  authorize  the  taking  of  tolls  upon  a  public  high- 
way. 

lb. — Estoppel  as  Against  Pubuc — Invalid  J^'ranchise  pcr  Toll-biiidob. 
The  doctrine  of  estoppel  cannot  be  applied  so  as  to  validate,  as 
against  the  public,  grants  of  franchises  to  collect  tolls  upon  a 
bridge  constituting  a  public  highway,  made  by  boards  of  super- 
Tisors  in  excess  of  the  powers  conferred  upon  them. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Calaveras  County.    A.  I.  MeSorley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wm.  G.  Snyder,  District  Attorney  of  Amador  County,  and 
Will  A.  Dower,  for  Appellants. 

P.  J.  Solinsky,  and  Paul  C.  Morf,  for  Respondent. 

SLOSS,  J. — ^The  defendants  appeal  from  a  judgment  in 
favor  of  plaintiff. 

The  action  was  brought  to  quiet  plaintiff's  title  to  a  bridge 
called  "The  Big  Bar  Bridge"  crossing  the  Mokelumne  River, 
and  to  quiet  title  to  a  portion  of  the  road  leading  to  the  bridge 
at  either  end.  At  Big  Bar,  where  the  bridge  crosses,  the 
thread  of  the  Mokelumne  River  forms  the  boundary  between 
Amador  and  Calaveras  counties.  The  latter  county  is  on  the 
left  bank  of  the  river.  The  plaintiff  claims  under  two  ordi- 
nances passed  by  the  supervisors  of  Calaveras  and  Amador 
counties,  on  the  fourth  and  fifth  days  of  April,  1898,  respec- 
tively, purporting  to  grant  to  her  a  franchise  permitting  her, 
for  the  period  of  thirty  years,  to  collect  tolls  from  the  public 
traveling  upon  said  roads  and  over  said  bridge.  The  counties 
defendant  assert,  on  the  other  hand,  that  the  bridge,  with 
its  approaches,  is  a  free  public  highway,  and  that  the  alleged 
franchises  to  collect  tolls  are  void. 

In  March,  1862,  the  legislature  passed  an  act  (Stats.  1862, 
p.  76)  granting  to  Louis  Sober  and  his  associates  the  right 
to  construct  a  bridge  at  Big  Bar,  with  a  road  crossing  said 
bridge  from  Mokelumne  Hill  in  Calaveras  County  to  Butte 
in  Amador  County,  and  to  collect  thereon  for  twenty  years 
such  tolls  as  might  annually  be  fixed  by  the  board  of  super- 
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visors  of  Calaveras  County.  The  bridge  was  constmcted  and 
tolls  collected  by  Sober  &  Co.  until  in  October,  1885,  the  super- 
visors of  Calaveras  County  passed  an  order  declaring  the 
bridge  to  be  a  free  public  bridge,  and  the  road  leading  thereto 
in  said  county  a  free  public  highway.  In  February,  1886, 
Sober  &  Co.  filed  a  petition  in  the  superior  court  of  Calaveras 
County  for  a  writ  of  certiorari  to  review  such  order,  and  the 
proceeding  resulted  in  a  judgment  declaring  the  action  of  the 
board  to  be  in  excess  of  its  jurisdiction,  and  annulling  the 
order  complained  of.  No  appeal  was  ever  taken  from  this 
judgment. 

In  July,  1886,  the  board  of  supervisors  of  Calaveras  County 
granted  to  Sober  &  Co.  a  license  to  collect  tolls  on  the  bridge 
until  the  first  Monday  in  October  of  the  same  year.  There- 
after the  rights  of  Sober  &  Co.,  whatever  they  were,  became 
vested  by  transfers  in  Joseph  Gardella,  who  died  in  1891. 
The  plaintiff  and  her  four  children  succeeded  to  his  interest. 

After  October,  1886,  no  license  was  granted,  but  the  super- 
visors continued  from  year  to  year  to  fix  the  tolls  to  be  col- 
lected by  the  successors  of  Sober  &  Co. 

In  April,  1898,  the  plaintiff  filed  with  the  board  of  super- 
visors of  Calaveras  County  a  petition  praying  for  a  franchise 
to  collect  tolls  on  the  Big  Bar  Bridge  for  thirty  years.  The 
petition  averred  that  it  was  necessary  to  repair  the  bridge 
and  replace  a  large  portion  thereof  with  a  combination  iron 
bridge;  that  the  expense  of  reconstruction  would  be  about 
four  thousand  dollars.  The  petitioner  alleged  her  willingness 
to  reconstruct  the  bridge  and  to  keep  it  in  repair  during  the 
term  of  such  franchise.  A  similar  petition  was  presented  to 
the  supervisors  of  Amador  County.  The  orders  granting  the 
franchises  were  adopted,  as  already  stated,  on  the  fourth 
and  fifth  days  of  April,  1898.  In  neither  case  did  the  order 
of  the  board,  or  its  records,  contain,  by  way  of  recital,  or 
otherwise,  a  finding  or  declaration  that  in  the  judgment  of 
the  board  **the  expense  necessary  to  operate  or  maintain"  the 
bridge  was  "too  great  to  justify  the  county  in  so  operating 
or  maintaining"  it.  (Pol.  Code,  sec.  4041,  subd.  33.)  The 
court,  however,  admitted,  over  the  objection  of  the  defendants, 
parol  testimony  tending  to  show  that  the  respective  boards 
did  make  a  determination  of  this  fact. 
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Thereafter,  Mrs.  Oardella  repaired  and  reconstructed  tbe 
bridge  and  its  approaches,  expending  thereon  some  eight  thou- 
sand dollars,  and  she  has  ever  since,  until  the  present  contro- 
versy arose,  made  all  necessary  repairs,  and  has  collected  tolls 
at  the  rates  fixed,  from  time  to  time,  by  the  supervisors  of 
Calaveras  County. 

In  this  state  of  facts,  the  bridge  unquestionably  was,  when 
the  orders  of  the  fourth  and  fifth  days  of  April,  J  898,  were 
made,  a  free  public  highway,  and  not,  as  declared  in  one  of 
the  conclusions  of  law,  a  toll-bridge,  with  respect  to  which  the 
plaintiff  was  the  owner  of  a  valid  franchise.  By  the  act  of 
1862,  under  which  the  bridge  was  originally  constructed,  the. 
right  to  collect  tolls  was  granted  for  the  period  of  twenty 
years.  Upon  the  expiration  of  that  period,  the  right  ceased 
by  limitation.  (Pol.  Code,  sec.  2619;  People  v.  Anderson 
etc,  Co.,  76  Cal.  190,  [18  Pac.  308] ;  People  v.  Davidson,  79 
Cal.  166,  [20  Pac.  538] ;  Blood  v.  Woods,  95  Cal.  78,  86,  [30 
Pac.  129] ;  People  v.  Auburn  etc.  Turnpike  Co.,  122  Cal.  335, 
[55  Pac.  10].)  The  construction  of  the  road  upon  the  grant 
of  a  franchise  to  collect  tolls  is  a  dedication  of  the  road  to 
public  use,  subject  only  to  the  right  to  collect  tolls.  (Blood 
V.  Woods,  95  Cal.  78,  [30  Pac.  129].)  The  road  belongs  to 
the  public,  and  the  only  interest  of  the  holder  of  the  franchise 
is  the  right  to  collect  tolls  as  a  compensation  for  building  the 
road.  (Wood  v.  Truckee  Turnpike  Co.,  24  Cal.  475;  Kellett 
V.  Clayton,  99  Cal.  210,  [33  Pac.  885].)  There  is  no  right 
to  compensation  when  the  right  to  take  tolls  has  ceased  by 
expiration  of  the  term  for  which  it  was  granted  or  by  aban- 
donment. (McMullin  V.  Leitch,  83  Cal.  239,  [23  Pac.  294].) 
The  same  rule  applies  to  bridges  (Sears  v.  Tuolumne  County, 
132  Cal.  167,  [64  Pac.  270]),  which  are  highways  under  the 
definition  of  the  statute.     (Pol.  Code,  sec.  2618.) 

It  is  argued  that  section  2619  of  the  Political  Code,  provid- 
ing that  *' whenever  the  franchise  for  any  toll-bridge,  trail, 
turnpike,  plank,  or  common  wagon-road  has  expired  by  limita- 
tion or  nonuser,  such  bridge  .  .  .  becomes  a  free  public  high- 
way," applies  only  to  bridges  or  roads  wholly  within  a  single 
county.  The  section  was  relied  upon  in  Blood  v.  Woods^ 
95  Cal.  78,  [30  Pac.  129],  where  the  road  in  question  extended 
from  one  county  into  another.  But,  if  we  were  to  disregard 
the  code  section,  the  result  would  be  the  same.    In  the  ab- 
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sence  of  any  statute,  a  toll-road,  upon  the  expiration  of  the 
time  for  which  the  franchise  to  take  tolls  was  granted,  would 
become  a  free  public  highway.  (People  v.  Davidson,  79  CaL 
166  [21Pac.538].) 

It  is  claimed,  however,  that  the  judgment  in  the  certiorari 
proceeding  brought  by  Sober  &  Co.  in  1886  was  an  adjudi- 
cation that  the  bridge  was  not  a  free  public  highway,  and  that 
this  adjudication,  whether  erroneous  or  not,  has  become  final 
and  conclusive.  We  think  the  judgment  had  no  such  effect. 
"That  only  is  deemed  to  have  been  adjudged  in  a  former 
judgment  which  appears  upon  its  face  to  have  been  so  ad- 
judged, or  which  was  actually  and  necessarily  included  therein 
or  necessary  thereto."  (Code  Civ.  Proc,  sec.  1911;  Ftdton 
V.  Hanlotv,  20  Cal.  456 ;  Chapman  v.  Hughes,  134  CaL  641, 
[58  Pac.  298,  60  Pac.  974,  66  Pac.  982].)  All  that  was  ad- 
judged  in  the  judgment  in  certiorari  was  that  the  board  of 
supervisors  had  no  jurisdiction  to  make  an  order  declaring 
the  bridge  to  be  a  free  public  highway.  The  want  of  such 
jurisdiction  may  have  rested  on  any  one  of  a  variety  of 
grounds.  Certainly  the  ownership  by  Sober  &  Co.  of  a  fran- 
chise to  collect  tolls  was  not  a  necessary  part  of  the  adjudica- 
tion. 

If,  then,  the  bridge  in  question  was,  on  the  fourth  and  fifth 
days  of  April,  1898,  a  free  public  highway,  there  was  no 
power,  unless  by  virtue  of  subdivision  33  of  section  4041  of 
the  Political  Code,  to  grant  a  franchise  to  take  tolls  thereon. 
This  subdivision  is,  in  effect,  a  re-enactment  of  a  provision 
which  appeared  for  the  first  time  in  subdivision  41  of  section 
25  of  the  "Act  to  establish  a  uniform  system  of  county  and 
township  governments,  approved  March  24,  1893.  (Stats. 
1893,  pp.  346,  359.)  Prior  to  the  enactment  of  this  statute, 
no  franchise  to  collect  tolls  upon  a  public  highway  could  be 
granted  at  all.  {El  Dorado  County  v.  Davison,  30  Cal.  520.) 
As  was  said  in  the  case  last  cited,  where  the  board  of  super- 
visors had  undertaken  to  grant  such  a  franchise  to  the  de- 
fendant: "A  toll-gate  erected  upon  a  highway  which  belongs 
to  the  state  or  the  people  thereof  is  a  nuisance,  and  might  be 
abated  as  such.  The  grant  to  the  defendant  was  to  do  an 
illegal  act." 

Since  1893,  however,  boards  of  supervisors  have  had  power 
to  grant  franchises  for  taking  tolls  on  public  highways,  "when 
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in  their  judgment  the  expense  necessary  to  operate  or  main- 
tain such  public  roads  or  highways  as  free  public  highways  is 
too  great  to  justify  the  county  in  so  operating  or  maintaining 
them."  {Blood  v.  McCarty,  112  Cal.  561,  [44  Pac.  1025].) 
In  the  present  action  the  court  made  a  finding  to  the  effect 
that  the  board  of  supervisors  of  each  of  the  counties  of  Cala- 
veras and  Amador  did,  before  granting  the  franchises  of  April 
fourth  and  fifth,  1898,  make  a  determination  that  the  expense 
of  maintaining  and  operating  the  bridge  was  too  great  to 
justify  the  respective  counties  in  so  maintaining  and  operating 
it.  This  finding  is  attacked  by  appellants,  their  position 
being  that  the  determination  in  question,  which  is  prerequisite 
to  the  validity  of  the  order  {Bedell  v.  Scott,  126  Cal.  675,  [59 
Pac.  210]),  must  appear  aflSrmatively  upon  the  record  of 
the  board,  and,  if  not  so  appearing,  cannot  be  proven  other- 
wise. The  records  of  the  respective  boards  do  not,  as  already 
stated,  show  such  determination.  While  the  point  thus  urged 
finds  some  support  in  the  case  last  cited,  the  weight  of  au- 
thority seems  to  be  to  the  effect  that  parol  evidence  is  admis- 
sible to  show  that  a  court  or  board  of  limited  power  has  acted 
within  its  juridiction,  in  the  absence  of  a  statute  requiring 
such  facts  to  appear  in  the  minutes  or  other  record  of  its 
proceedings.  {Jolley  v.  FoJtz,  34  Cal.  321 ;  Reclamation  Dist. 
V.  Goldman,  65  Cal.  638,  [4  Pac.  676] ;  In  re  Williams,  102 
Cal.  70,  77,  [41  Am.  St.  Rep.  163,  36  Pac.  407] ;  Freeman  on 
Judgments,  4th  ed.,  sec.  523;  Black  on  Judgments,  sec.  282.) 
But  it  is  unnecessary  to  decide  this  question  here.  The  re- 
spondent herself  suggests,  and  we  think  correctly,  that  sub- 
division 33  of  section  4011  has  no  application  to  the  case  of 
a  bridge  across  waters  separating  two  counties.  In  Croley  v. 
Calif omia  Pac,  R,  R.  Co.,  134  Cal.  557,  [66  Pac.  860],  the 
court  held  that  subdivision  4  of  section  25  of  the  County 
Government  Act  (Stats.  1891,  p.  300),  giving  the  supervisors 
power  to  erect  bridges,  but  providing  that  when  the  cost  of 
erection  of  any  bridge  exceeds  the  sum  of  five  hundred  dol- 
lars, the  board  must  advertise  for  bids,  etc.,  had  no  bearing 
upon  the  authority  of  the  board  to  contract  for  the  construc- 
tion of  a  bridge  crossing  a  stream  which  separated  two  coun- 
ties. It  was  pointed  out  that  as  the  authority  of  the  board 
was  limited  to  the  construction  of  bridges  '^  within  the 
county,"  the  construction  of  a  bridge,  only  one-half  of  which 
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would  be  in  the  county,  was  not  included  in  the  grant  of 
power  or  controlled  by  the  limitations  upon  such  grant.  "It 
is  also  evident,"  says  the  court,  "that  neither  county  would 
have  the  right  to  construct  a  bridge  beyond  its  own  boundary 
line  and  there  is  no  provision  in  the  subdivision  for  any  con- 
cert  of  action  between  the  boards  of  two  counties  or  for  har- 
monizing any  difference  between  them,  if  such  should  exist." 
The  reasoning  applies  with  equal  force  to  the  case  before  us. 
By  the  introductory  words  of  section  4041,  the  supervisors 
are  vested  with  enumerated  powers  "in  their  respective  coun- 
ties." A  bridge  across  a  river  dividing  two  counties  is  an 
entirety.  In  the  nature  of  things  it  calls  for  unity  of  con- 
trol. This  is  illustrated  by  the  code  sections  authorizing  the 
construction  of  toll-abridges  over  waters  dividing  two  counties 
(Pol.  Code,  sees.  2843  et  seq.).  By  these  provisions  the  grant 
of  the  right  to  construct,  the  fixing  of  license-taxes  and  tolls, 
and  all  details  of  regulation,  are  placed  in  the  jurisdiction 
of  the  supervisors  of  the  county  on  the  left  bank  of  the  stream 
or  other  water.  That  no  similar  provision  is  found  in  the 
general  enactment  (Pol.  Code,  sec.  4041,  subd.  33)  authoriz- 
ing the  grant  of  a  right  to  take  tolls  upon  a  public  highway 
is  persuasive  evidence  that  the  subdivision  was  not  designed 
to  include  the  case  of  a  bridge  over  waters  dividing  two  coun- 
ties. It  was  certainly  never  contemplated  that  the  board  of 
supervisors  of  the  county  in  which  one-half  of  such  bridge 
was  located  should  have  authority  to  grant  a  franchise  to 
take  tolls  over  such  half,  while  the  remainder  of  the  bridge 
might  be  free  and  open.  Here,  as  in  the  case  of  the  construc- 
tion of  a  new  bridge  (the  case  considered  in  Croley  v.  Cali- 
fornia Pac.  R,  R.  Co.,  134  Cal.  557,  [66  Pac.  860]),  there  is 
no  provision  for  concerted  action  between  the  two  counties. 
The  reasonable  interpretation  of  subdivision  33  of  section  4041 
is  that  the  section,  if  it  covers  the  case  of  a  bridge  at  all,  has 
reference  only  to  bridges  situated  entirely  within  the  limits 
of  a  county. 

The  respondent  urges,  however,  that  the  transaction  of 
April,  1898,  may  be  viewed  in  another  aspect.  The  claim  is 
that  what  was  offered  by  plaintiff  in  her  petition,  and  subse- 
quently carried  out  by  her,  was,  in  effect,  the  construction 
of  a  new  bridge  in  return  for  the  grant  of  a  right  to  take  tolls 
thereon.    As  has  already  been  suggested,  authority  to  so  con- 
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struct  a  toll-bridge  may  be  granted  by  the  board  of  super- 
visors of  the  county  situated  on  the  left  bank  of  the  river 
(Pol.  Code,  sec.  2843).  But  such  grant  may  be  made  only 
upon  compliance  with  various  requirements,  such  as  the  pub- 
lication of  a  notice  of  the  intended  application  (Pol.  Code, 
sec.  2870).  The  applicant  must  also  cause  a  certified  copy 
of  the  order  granting  the  application,  with  the  application, 
to  be  recorded  in  the  oflBce  of  the  county  clerk  before  **  pro- 
ceeding under  it."  (Pol.  Code,  sec.  2872.)  It  is  not  claimed 
that  there  was  any  compliance  with  these  provisions,  and 
the  grant  to  plaintiff  cannot,  therefore,  be  sustained  under 
the  power  conferred  upon  the  board  of  supervisors  by  the  sec- 
tions just  cited. 

There  is  no  force  in  the  contention  that  the  proceedings 
constituted  a  contract,  which  the  respective  boards  of  super- 
visors were  authorized  to  make  with  plaintiff  under  their  gen- 
eral powers.  In  Croley  v,  California  Pac.  B.  R,  Co.,  134  Cal. 
557,  [66  Pac.  860],  it  was  held  that  section  2713  of  the  Polit- 
ical Code  gave  to  the  supervisors  of  the  counties  bordering 
upon  streams  plenary  powers  in  the  matter  of  the  construction 
of  bridges  crossing  such  streams,  to  such  extent  as  to  permit 
the  county  to  agree  to  pay  to  a  railroad  corporation  con- 
structing such  bridge  a  given  sum  in  return  for  the  furnish- 
ing, on  the  bridge,  of  a  separate  roadway  for  teams  and 
pedestrians.  The  decision  is  based  upon  the  ground  that  there 
is  no  legislation  limiting  the  power  of  the  board  in  the  mat- 
ter **nor  upon  the  extent  or  mode  in  which  it  is  to  be  exer- 
cised.'' But,  obviously,  this  reasoning  has  no  application  to 
the  grant  of  a  franchise  to  construct  a  toll-bridge,  for  with 
respect  to  this  subject  the  legislature  has  made  specific  provi- 
sion, limiting  both  the  extent  of  the  power,  and  the  mode  of 
its  exercise.  (Pol.  Code,  sees.  2843  et  seq.)  On  the  other 
hand,  if  this  be  regarded,  not  as  the  construction  of  a  new 
bridge,  but  as  the  grant  of  a  franchise  to  take  tolls  upon  an 
existing  public  and  open  bridge,  the  power  to  grant  such 
franchise  cannot  be  implied  from  any  general  expression  in 
the  statute  defining  the  powers  of  boards  of  supervisors 
(Blood  V.  Woods,  95  Cal.  78,  [30  Pac.  129] ),  since,  as  we  have 
soen,  there  is,  in  the  absence  of  statute  expressly  granting 
it,  no  power  to  authorize  the  taking  of  tolk  upon  a  public 
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highway.  (El  Dorado  County  v.  Davison,  30  Cal.  520,  Blood 
V.  Woods,  95  Cal.  78,  [30  Pac.  129].) 

Finally,  it  is  argued  that  the  counties,  having  received  the 
benefits  of  plaintiff's  expenditures,  are  estopped  to  deny  the 
validity  of  the  franchise  forming  the  consideration  of  such 
expenditures.  But  the  doctrine  of  estoppel  cannot,  we  think, 
be  applied  so  as  to  validate,  as  against  the  public,  grants  in 
excess  of  the  limited  powers  conferred  upon  the  public  agents 
who  assumed  to  make  them.  If  there  be  any  estoppel  in  cases 
of  this  character,  its  effect  must  be  limited  to  permitting  the 
plaintiff  to  retain  what  she  has  received  {Sacramento  County 
V.  Southern  Pacific  Co.,  127  Cal.  217,  [59  Pac.  568,  825]),  or 
to  recover  the  reasonable  value  of  what  she  has  conferred 
upon  the  defendants  in  reliance  upon  their  action.  To  grant 
further  relief,  such  as  that  sought  in  this  action,  would  ob- 
literate the  distinction  between  powers  conferred  upon  public 
ofl5cers  or  boards  and  those  expressly  withheld  from  them. 
The  mere  assumption  of  a  power  'would,  if  acted  upon  to  his 
cost  by  a  third  person,  be  equivalent  to  the  exercise  of  a  power 
actually  possessed. 

The  judgment  is  reversed. 

Angellotti,  J.,  Shaw,  J.,  Melvin,  J.,  and  HenshaWi  J.,  con- 
curred. 

Rehearing  denied. 


[8.  F.  No.  5733.    In  Bank.~-Janiiar7  20,  1913.] 

JOSEPH  A.  PRITCHARD,  as  Administrator  of  the  Estate 
of  Albert  D.  Shepard,  Deceased,  Appellant,  v.  THE 
WHITNEY  ESTATE  COMPANY,  Respondent. 

£mplot£b  and  Emploteis — Section  1970  or  Civil  Cod^^Aicxndmsnt 
OF  1907 — Constitutional  Law — Titli  of  Act — Surra  Against 
Employer. — The  act  of  1907  amending  section  1970  of  the  Civil 
Code  (Stats.  1907,  p.  119),  the  title  of  which  reads  "An  act  to 
amend  section  1970  of  the  Civil  Code  of  the  state  of  California, 
relating  to  the  responsibility  of  employers  for  injuries  to  or  death 
of  employees,"  is  not  in  conflict  with  section  24  of  article  IV  of 
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the  constitTition,  requiring  tbat  every  act  shall  embrace  but  one 
flnbject,  which  subject  must  be  expressed  in  its  title.  The  general 
subject  expressed  in  the  title  of  the  act  authorizes  the  inclusion  of 
provisions  declaring  who  may  sue  the  employer  for  damages  result- 
ing from  such  death.  Such  details  need  not  be  expressed  in  the 
title. 

Id. — ^Uniform  Opkbation  or  Act--Qra.nt  of  Special  Privileoes. — The 
fact  that  the  act  gives  a  right  of  action  for  damages  against  an 
employer  in  favor  of  the  widow,  children,  dependent  parents,  and 
dependent  brothers  and  sisters  of  an  employee  whose  death  is  caused 
by  an  injury  received  from  negligence  of  a  fellow-servant,  and  does 
not  grant  such  right  in  favor  of  the  husband,  nephews  and  nieces, 
or  other  collateral  heirs  of  the  person  so  killed,  does  not  render  the 
act  violative  of  the  constitutional  provisions  (Const.,  art.  I,  sees. 
11,  21),  requiring  general  laws  to  have  uniform  operation,  and  for- 
bidding a  grant  of  special  privileges  to  one  citizen  or  class  which 
are  not  given  on  the  same  terms  to  all. 

Id. — Right  of  Heirs  to  Sue  for  Injury  to  Ancestor — ^Rioht  Created 
BT  Statute. — A  right  of  action  to  an  heir  for  an  injury  to  an  an- 
cestor  does  not  exist  at  common  law,  and  is  not  an  inherent  right. 
It  exists  only  so  far  and  in  favor  of  such  persons  as  the  legislature 
may  declare. 

Id. — Construction  of  Constitution — ^Legislature  may  Determine 
Persons  Entitled  to  Sue — I^^xclusion  of  Husbands  and  Distant 
Collateral  Heirs. — Such  constitutional  provisions  were  not  in- 
tended to  make  it  necessary  that  the  legislature,  when  conferring 
new  rights  of  action  upon  particular  classes  of  citizens  for  injuries 
not  previously  actionable,  should  by  the  same  act  declare  that  all 
persons  who  may  suffer  damages  for  injuries  of  that  character  shall 
also  have  such  right  of  action.  The  decision  of  the  legislature  as 
to  how  far  it  will  extend  the  new  right  is  conclusive,  unless  it  ap- 
pears beyond  rational  doubt  that  an  arbitrary  discrimination  between 
persons  or  classes  similarly  situated  has  been  made  without  any  rea- 
sonable cause  therefor.  It  cannot  be  said  that  there  is  no  reasonable 
ground  for  the  exclusion  of  husbands  and  collateral  heirs  of  the 
third  degree  from  the  benefits  of  the  act. 

Id. — Special  Law  of  Negligence  as  Between  Employer  and  Em- 
ployee.— A  law  establishing  rules  of  liability  for  negligence  apply- 
ing only  to  actions  arising  from  the  relation  between  employees  and 
employers  does  not  violate  such  constitutional  provisions,  that  rela- 
tion being  sufficiently  peculiar  and  distinct  from  others  to  warrant 
legislation  for  it  as  a  class  distinct  from  other  relations. 

Id. — Effect  of  Section  1970  of  Civil  Code  on  Section  377  of  Code  of 
Civil  Procedure. — The  precise  extent  to  which  section  1970  of  the 
Civil  Code,  as  amended  in  1907,  may  prevail  over  the  previously 
enacted  section  377  of  the  Code  of  Civil  Procedure,  so  far  as  they 
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authorize  actions  for  injuries  causing  death,  is  not  determined.  The 
latter  section  is  general,  appl^ring  to  all  persons.  The  former  ap- 
plies onlj  to  injuries  arising  oat  of  the  relation  of  employer  and 
•mplojee.  It  is  held,  however,  that  so  far  as  injuries  arising  oat 
of  that  relation  are  made  actionable  where  death  ensues,  where  they 
were  not  actionable  before,  section  1970  is  now  the  onlj  statute 
authorizing  the  action. 

Id. — PxTBPosE  OF  Amendment  of  Section  1970  of  Civil  Code — ^Modifx- 
CATION  of  "Fellow-seevant"  DOCTRINE. — The  main  porpoee  of 
the  amendment  of  1907  to  section  1970  of  the  Civil  Code  was  the 
modification  of  the  *'fellow-servant"  doctrine,  whereby  the  mere 
pleading  and  proof  that  the  injury  or  death  was  caused  by  the 
negligence  of  a  coemployee  in  the  same  department  of  labor  with 
the  person  injured  or  killed  was  available  as  a  defense. 

Id. — Death  of  Employee  Thbouoh  Neoliobnce  of  Fellow-servant— 
Action  by  Personal  Repeesentativs^No  Cause  of  AcnoM  on 
Behalf  of  Nephew. — Since  the  enactment  of  the  amendment  of 
1907  to  section  1970  of  the  Civil  Code,  where  the  death  of  an  em- 
ployee is  occasioned  through  the  negligence  of  a  fellow-servant 
engaged  in  another  department  of  labor,  no  cause  of  action  against 
the  employer  accrues  to  the  personal  representative  of  the  deceased 
employee  on  behalf  of  his  nephew,  no  matter  what  pecuniary  Iocs 
said  nephew  might  suffer  by  reason  of  his  uncle's  death. 

Id. — Construction  of  Amendment — Cause  of  Action  for  Death  of 
Employee — ^Limitation  to  Specified  Beneficiaries. — In  eonstru- 
ing  paragraph  three  of  that  section,  providing  that  when  death  re- 
sults from  an  injury  to  an  employee  received  as  aforesaid,  his  per- 
sonal representatives  shall  have  a  right  of  action  therefor  against 
the  employer,  for  the  benefit  of  certain  enumerated  beneficiaries, 
the  words  "received  as  aforesaid"  should  not  be  limited  to  the 
case  of  a  death  occasioned  in  the  manner  specified  in  paragraph 
two  of  the  section,  that  is,  to  one  caused  by  the  defective  or  unsafe 
condition  of  machinery  or  appliances  furnished  by  an  employer.  So 
construed,  such  paragraph,  giving  such  right  of  action  only  on  be- 
half of  the  specified  beneficiaries,  is  applicable  to  the  case  of  an 
employee  killed  through  the  negligence  of  a  feUow-servant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  George  A.  Sturtevant, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Rothchild,  Qolden  &  Bothchild,  and  J.  A.  Pritchard,  for 
Appellant. 
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Samuel  Bosenheimy  and  Bernard  Silverstein,  for  Bespond- 
cnt. 

Prank  H.  Short,  P.  E.  Cook,  L.  A.  Bedman,  and  li.  T.  Hat- 
field, Amid  Curiae. 

SHAW,  J. — After  the  decision  of  this  case  in  Department 
Two,  »  rehearing  was  granted  before  the  court  in  Bank. 
With  the  exception  of  the  statement  in  the  department  opinion 
to  the  effect  that  the  heirs  of  a  deceased  person  may  maintain 
an  action  under  section  377  for  an  injury  causing  his  death 
against  an  employer  who  is  liable  only  because  of  the  new  pro- 
visions contained  in  the  amended  section  1970  of  the  Civil 
Code,  we  adhere  to  the  department  opinion.  Said  statement 
was  not  necessary  to  the  decision.     . 

Upon  the  argument  before  the  court  in  Bank  it  was  con- 
tended that  the  paragraph  of  the  amendment  to  section  1970, 
declaring  who  may  sue  for  an  injury  causing  death,  is  uncon- 
stitutional because  that  subject  is  not  embraced  in  the  title  of 
the  act,  that  the  entire  act  is  unconstitutional  because  it  em- 
braces two  subjects,  and  that  said  paragraph  is  also  invalid 
because  it  is  discriminatory  and  not  uniform  in  its  operation. 
Additional  briefs  have  also  been  filed  upon  the  question  of  the 
effect  of  this  paragraph  upon  section  377  of  the  Code  of  Civil 
Procedure,  claiming  that  section  1970  covers  the  entire  subject 
and  wholly  supersedes  and  repeals  section  377. 

1.  The  title  is  as  follows:  '^An  act  to  amend  section  1970  of 
the  Civil  Code  of  the  state  of  California,  relating  to  the 
responsibility  of  employers  for  injuries  to  or  death  of  em- 
ployees." (Stats.  1907,  p.  119.)  The  constitution  declares 
that  every  act  shall  embrace  but  one  subject,  which  subject 
must  be  expressed  in  its  title.  (Art.  IV,  sec.  24.)  It  is  not 
necessary  to  discuss  this  question  at  length.  The  act  relates 
to  the  responsibility  of  employers  for  the  death  of  employees. 
This  general  subject  properly  includes  provisions  declaring 
who  may  sue  the  employer  for  damages  resulting  from  such 
death.  The  details  need  not  be  expressed  in  the  title.  {Ex 
parte  Liddell,  93  Cal.  637,  [29  Pac.  251] ;  Abeel  v.  Clark,  84 
Cal.  229,  [24  Pac.  383] ;  Matter  of  Miller,  162  Cal.  687,  700, 
[124  Pac.  427].)  It  follows  also  that  the  act  embraces  but 
one  subject  * 
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2.  The  piaragraph  does  not  violate  the  constitutional  pro- 
vision requiring  general  laws  to  have  uniform  operation,  nor 
that  forbidding  a  grant  of  special  privileges  to  one  citizen  or 
class  which  are  not  given  on  the  same  terms  to  all.  (Art.  I, 
sees.  11,  21.)  Upon  this  point,  the  argument  is  that  it  g^ves 
a  right  of  action  for  damages  against  an  employer  in  favor 
of  the  widow,  children,  dependent  parents,  and  dependent 
brothers  and  sisters  of  an  employee  whose  death  is  caused 
by  an  injury  received  from  negligence  of  a  fellow-servant, 
and  docs  not  grant  such  right  in  favor  of  the  husband, 
nephews  and  nieces,  or  other  collateral  heirs  of  the  person 
so  killed.  A  right  of  action  to  an  heir  for  an  injury  to  an 
ancestor  does  not  exist  at  common  law.  It  is  not  an  inherent 
right.  It  exists  only  so  far  and  in  favor  of  such  person  as 
the  legislative  power  may  declare.  The  constitutional  pro- 
visions aforesaid  were  not  intended  to  make  it  necessary  that 
the  legislature,  when  conferring  new  rights  of  action  upon 
particular  classes  of  citizens  for  injuries  not  previously 
actionable,  should  by  the  same  act  declare  that  all  persons 
who  may  suffer  damages  from  injuries  of  that  character  shall 
also  have  such  right  of  action.  Many  considerations  of  public 
policy  affect  the  question  of  the  propriety  and  extent  of  such 
laws,  the  weight  and  effect  of  which,  and  the  method  of  meet- 
ing or  avoiding  them,  are  matters  resting  exclusively  in  the 
legislative  discretion.  The  probable  number  of  husbands,  or 
of  collateral  heirs  of  the  third  degree,  who  may  suffer  damage 
from  such  deaths,  their  probable  necessitous  circumstances 
and  the  consequences  of  extending  the  right  to  a  more  numer- 
ous and  remote  class,  are  among  the  circumstances  *to  be  con- 
sidered. The  decision  of  the  legislature  as  to  how  far  it  will 
extend  the  new  right  is  conclusive,  unless  it  appears  beyond 
rational  doubt  that  an  arbitrary  discrimination  between  per- 
sons or  classes  Smilarly  situated  has  been  made  without  any 
reasonable  cause  therefor.  {Matter  of  Miller,  162  Cal.  687, 
COS,  [124  Pac.  427]  ;  Ex  parte  Martin,  157  Cal.  57,  [26  L.  R. 
A.  (N.  S.)  242,  106  Pac.  235].)  It  cannot  be  said  that  there 
is  no  reasonable  ground  for  the  exclusion  of  husbands  and 
collateral  heirs  of  the  third  degree  from  the  benefits  of  the 
act.  Hence  we  must  give  it  effect  as  an  act  within  the  legis- 
lative discretion.  A  law  establishing  rules  of  liability  for 
negligence  applying  only  to  actions  arising  from  the  relations 


Jan.  1913.]     Pbitchard  t;.  Whitney  Estate  Co.  569 

between  employees  and  employers,  does  not  violate  the  con- 
stitntional  provisions  in  question.  The  relation  of  employer 
and  employee  is  sufficiently  peculiar  and  distinct  from  others 
to  warrant  legislation  for  it  as  a  class  distinct  from  other 
relations. 

3.  We  do  not  consider  it  necessary  in  this  case  to  determine 
the  precise  extent  to  which  section  1970  may  prevail  over  sec- 
tion 377  so  far  as  they  respectively  authorize  actions  for  in- 
juries causing  death.  The  latter  is  general,  applying  to  all  per- 
sons. The  former  applies  only  to  injuries  arising  out  of  the 
relation  of  employer  and  employee.  So  far  as  injuries  arising 
out  of  that  relation  are  made  actionable  where  death  ensues, 
where  they  were  not  actionable  before,  section  1970  is  now  the 
only  statute  authorizing  the  action.  The  language  of  the  opin- 
ion in  department  is  to  be  understood  to  refer  only  to  such 
actions.  Farther  than  this  we  need  not  go.  The  present  case 
arose  out  of  the  newly  created  liability. 

The  judgment  is  affirmed. 

Henshaw,  J.,  Sloss,  J.,  Angellotti,  J.,  and  Melvin,  J.  con- 
curred. 

The  following  is  the  opinion  of  Department  Two,  rendered 
on  June  13,  1912,  referred  to  and  adopted  in  the  foregoing 
opinion  in  Bank. 

MELVIN,  J. — ^A  demurrer  to  the  complaint  in  this  case 
having  been  sustained  without  leave  to  amend  and  the  judg- 
ment having  been  accordingly  entered  in  favor  of  the  defend- 
ant, an  appeal  therefrom  is  taken  by  plaintiff. 

The  action  was  commenced  by  the  administrator  of  the 
estate  of  Albert  D.  Shepard  on  behalf  of  a  nephew  of  the 
deceased,  for  damages  alleged  to  be  due  by  reason  of  the  death 
of  said  Shepard  caused  by  the  negligence  of  defendant's  ser- 
vant. There  were  three  counts  in  the  complaint,  all  of  them 
setting  forth  the  alleged  interest  of  Wayne  Shepard,  the  minor 
in  whose  behalf  the  action  was  brought.  According  to  these 
averments  Albert  D.  Shepard  was  over  the  age  of  twenty-one 
years;  he  was  a  housesmith  earning  from  seven  dollars  and 
fifty  cents  to  twenty  dollars  a  day;  was  employed  to  place 
certain  iron  fittings  in  and  about  the  elevator  shafts  in  defend- 
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ant's  building,  and  in  the  performance  of  said  work  it  became 
necessary  for  him  to  project  himself  into  the  elevator  shafts 
as  defendant  well  knew.  While  he  was  so  performing  his 
duties,  defendant's  night  watchman  negligently  set  in  motion 
one  of  the  elevators  which,  striking  Albert  D.  Shepard,  caused 
his  death.  There  was  no  contributory  negligence  on  the  part 
of  said  Albert  D.  Shepard.  It  was  further  alleged  that  Albert 
D.  Shepard  left  surviving  him  two  brothers  and  Wayne 
Shepard,  aged  six,  the  son  of  a  deceased  brother;  that  Wayne's 
mother  was  in  impoverished  circumstances  and  was  unable  to 
maintain  her  child ;  that  Wayne  Shepard  was  supported  by  his 
uncle  Albert ;  that  the  latter  regularly  contributed  sums  vary- 
ing from  fifty  dollars  to  seventy-five  dollars  per  month  for  the 
maintenance  of  his  said  nephew;  that  plaintiff  knew  of  no 
damage  sustained  by  the  brothers  of  the  deceased;  and  that 
Wayne  Shepard  was  damaged  in  the  sum  of  twenty-five  thou- 
sand dollars  for  the  carelessness  of  defendant  in  causing  the 
death  of  Albert  D.  Shepard. 

Appellant  insists  that  section  1970  of  the  Civil  Code,  which 
was  adopted  many  years  after  section  377  of  the  Code  of  Civil 
Procedure  went  into  effect,  does  not  repeal  the  latter  section, 
but  that  the  right  of  action  is  cumulative  with  that  conferred 
by  the  Code  of  Civil  Procedure.  Appellant's  theory  of  the 
relation  between  these  two  sections  is  that  while  the  third 
paragraph  of  section  1970  of  the  Civil  Code  may  in  some 
degree  modify  the  right  of  action  conferred  by  section  377  of 
the  Code  of  Civil  Procedure,  it  restricts  that  right  of  action 
only  so  far  as  it  would  arise  from  a  state  of  facts  contem- 
plated by  the  second  paragraph  of  section  1970  of  the  Civil 
Code,  and  in  no  manner  changes  the  right  of  action  conferred 
by  the  Code  of  Civil  Procedure  arising  by  reason  of  the  death 
of  an  employee  caused  by  the  negligence  of  a  fellow-servant 
in  a  different  department  of  labor.  In  order  that  we  may 
the  better  analyze  these  theories  it  may  be  well  to  quote  the 
two  sections: 

**Sec.  1970  (Civ.  Code).  An  employer  is  not  bound  to 
indemnify  his  employee  for  losses  suffered  by  the  latter  in 
consequence  of  the  ordinary  risks  of  the  business  in  which  he 
is  employed,  nor  in  consequence  of  the  negligence  of  another 
person  employed  by  the  same  employer  in  the  same  general 
business,  unless  the  negligence  causing  the  injury  was  com- 
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mitted  in  the  performance  of  a  duty  the  employer  owes  by 
law  to  the  employee,  or  unless  the  employer  has  neglected  to 
use  ordinary  care  in  the  selection  of  the  culpable  employee; 
provided,  nevertheless,  that  the  employer  shall  be  liable  for 
such  injury  when  the  same  results  from  the  wrongful  act, 
neglect  or  default  of  any  agent  or  officer  of  such  employer, 
superior  to  the  employee  injured,  or  of  a  person  employed  by 
such  employer  having  the  right  to  control  or  direct  the  services 
of  such  employee  injured,  and  also  when  such  injury  results 
from  the  wrongful  act,  neglect  or  default  of  a  coemployee 
engaged  in  another  department  of  labor  from  that  of  the 
employee  injured,  or  employed  upon  a  machine,  railroad  train, 
switch  signal  point,  locomotive  engine,  or  other  appliance 
than  that  upon  which  the  employee  is  injured  is  employed, 
or  who  is  charged  with  dispatching  trains,  or  transmitting 
telegraphic  or  telephonic  orders  upon  any  railroad,  or  in  the 
operation  of  any  mine,  factory,  machine  shop  or  other  indus- 
trial establishment. 

"Knowledge  by  an  employee  injured  of  the  defective  or 
unsafe  character  or  condition  of  any  machinery,  ways,  appli- 
ances or  structures  of  such  employer  shall  not  be  a  bar  to 
recovery  for  any  injury  or  death  caused  thereby,  unless  it 
shall  also  appear  that  such  employee  fully  understood,  com- 
prehended and  appreciated  the  dangers  incident  to  the  use  of 
such  defective  machinery,  ways,  appliances  or  structures,  and 
thereafter  consented  to  use  the  same  or  continued  in  the  use 
thereof. 

"When  death,  whether  instantaneous  or  otherwise,  results 
from  an  injury  to  an  employee  received  as  aforesaid,  the  per- 
sonal representative  of  such  employee  shall  have  a  right  of 
action  therefor  against  such  employer,  and  may  recover  dam- 
ages in  respect  thereof,  for  and  on  behalf,  and  for  the  benefit 
of  the  widow,  children,  dependent  parents,  and  dependent 
brothers  and  sisters,  in  order  of  precedence  as  herein  stated, 
but  no  more  than  one  action  shall  be  brought  for  such  recov- 
ery. 

"Any  contract  or  agreement,  express  or  implied,  made  by 
any  such  employee  to  waive  the  benefits  of  this  section,  or  any 
part  thereof,  shall  be  null  and  void,  and  this  section  shall  not 
be  construed  to  deprive  any  such  employee  or  his  personal 
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representative,  of  any  right  or  remedy  to  which  he  is  now 
entitled  under  the  laws  of  this  state. 

**The  rules  and  principles  of  law  as  to  contributory  negli- 
gence which  apply  to  other  cases  shall  apply  to  cases  arising 
under  this  section,  except  in  so  far  as  the  same  afe  herein 
modified  or  changed." 

**Sec.  377  (Code  Civ.  Proc).  When  the  death  of  a  person 
not  being  a  minor  is  caused  by  the  wrongful  act  or  neglect  of 
another,  his  heirs  or  personal  representatives  may  maintain 
an  action  for  damages  against  the  person  causing  the  death, 
or  if  such  person  be  employed  by  another  person  who  is  re- 
sponsible for  his  conduct,  then  also  against  such  other  person. 
In  every  action  under  this  and  the  preceding  section,  such 
damages  may  be  given  as  under  all  the  circumstances  of  the 
case,  may  be  just." 

We  can  see  no  reason  for  adopting  the  reading  which  would 
make  the  words  ''received  as  aforesaid"  refer  only  to  the  sec- 
ond paragraph  of  section  1970  of  the  Civil  Code.  The  main 
purpose  of  the  amendment  to  that  section,  adopted  in  1907, 
was  the  modification  of  the  *' fellow-servant"  doctrine  whereby 
only  pleading  and  proof  that  the  injury  or  death  was  caused 
by  the  negligence  of  a  coemployee  in  the  same  department  of 
labor  with  the  person  injured  or  killed  was  available  as  a 
defense.  The  legislature  might  well  have  believed  that  in 
thus  curtailing  this  defense,  it  should  in  fairness  to  defend- 
ants more  accurately  than  did  section  377  of  the  Code  of 
Civil  Procedure  designate  the  persons  for  whose  benefit  the 
personal  representative  of  one  who  had  been  killed  because 
of  another's  negligence  might  prosecute  an  action,  but  what- 
ever may  have  been  .the  purpose,  the  words  ''received  as 
aforesaid,"  neither  in  themselves  nor  because  of  their  location 
in  the  section  indicate  the  intention  of  giving  them  a  special 
limitation  to  the  paragraph  preceding  the  one  in  which  they 
are  used.  Giving  to  these  words  their  ordinary  meaning  they 
apply  as  well  to  the  case  of  an  employee  killed  through  the 
negligence  of  a  fellow-servant  as  to  one  whose  death  is  caused 
by  the  defective  or  unsafe  condition  of  machinery  or  appli- 
ances furnished  by  an  employer.  The  complaint  here,  as 
appellant  insists,  is  one  which  charges  the  death  of  plaintiff's 
decedent  through  the  negligence  of  a  fellow-servant  engaged 
in  another  department  of  labor;  but  in  such  a  case  no  right 
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of  action  accmes  to  an  administrator  on  behalf  of  a  nephew 
of  his  decedent.  As  Wayne  Shepard  does  not  come  within 
any  of  the  classes  mentioned  in  paragraph  3  of  section  1970 
of  the  Civil  Code,  no  cause  of  action  is  stati&d  in  the  complaint, 
no  matter  what  pecuniary  loss  said  nephew  might  suffer  by 
reason  of  his  uncle's  death.  This  reading  of  section  1970  of 
the  Civil  Code  does  not  interpret  that  section  as  repealing 
section  377  of  the  Code  of  Civil  Procedure.  The  last  named 
section  appears  in  that  part  of  the  code  relating  to  ''parties 
to  civil  actions."  Section  1970  of  the  Civil  Code  does  not 
take  away  the  "right  of  action"  by  a  personal  representative 
as  outlined  in  section  377  of  the  Code  of  Ciyil  Procedure, 
but  it  does  affect  the  "cause  of  action"  when  such  represen- 
tative seeks  damages  on  behalf  of  a  collateral  relative  of  his 
decedent  of  the  third  degree.  In  such  a  case  no  recovery  is 
possible.  It  is  to  be  noted  also  that  section  377  still  gives 
a  right  of  independent  action  to  heirs  which  is  not  granted  by 
the  Civil  Code;  but  when  an  administrator  brings  suit  his 
powers  are  limited  by  section  1970  of  the  Civil  Code,  which 
is  the  last  declaration  of  the  legislature  on  the  subject. 
The  judgment  is  affirmed. 

HenshaWy  J.,  and  Lorigan,  J.,  concurred. 


[B.  P.  No.  6119.    Department  One.— January  21,  1M3.] 

P.  J.  O'BRIEN,  Appellant,  v.  C.  0.  NELSON  and  ANNIE 

REARDON,  Respondents. 

Estates  of  1>ecbased  Persons — Final  Settlement — New  Administra- 
tion When  Authorized. — After  final  settlement  of  the  estate  of  an 
intestate,  the  court  having  probate  jurisdiction  is  not  bound  to  issue 
further  letters  of  administration  and  should  not  do  so,  unless  there 
still  remains  property  of  the  estate  not  fully  disposed  of,  or  some 
act  to  be  done  relating  thereto  which  only  an  administrator  can 
do.  This  rule  is  implied  by  section  1698  of  the  Code  of  Civil  Pro- 
cedure, providing  that  the  final  settlement  of  an  estate  shall  not 
prevent  the  issuance  of  further  letters  of  administration  thereon, 
if  other  property  of  the  estate  bfi  discovered,  or  if  good  cause  ap- 
pears therefor. 
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Id. — Estate  or  Massisd  Woman — Pbopebtt  Tuated  as  Coicmunitt 
pftOPERTt — ^DisTBiBunoN  TO  AssiGNSS  ov  HusBAND. — An  adminis- 
tration upon  the  estate  of  a  married  woman  dying  intestate  is  not 
rendered  Toid  or-ineffectaal  merely  because  of  the  fact  that  tha 
record  therein  shows  that  the  court  declared  that  the  property  as  to 
which  administration  was  had  was  the  community  property  of  the 
decedent  and  her  surviving  husband,  and  distributed  it  all  to  an 
assignee  of  the  husband. 

Id. — Ebbob  in  Distbibution  does  not  Authobize  New  Administration. 
If  such  property  was  the  separate  property  of  the  decedent,  that 
fact  would  not  authorize  a  new  administration  thereon.  The  prior 
distribution  of  it  as  community  property  would  be  a  mere  error, 
which  her  heirs  could  correct  only  by  moving  for  a  new  trial,  or 
by  taking  an  appeal  from  the  decree  of  distribution.  In  the  ab- 
sence of  such  proceedings,  the  decree  became  final  and  conelasiva 
upon  them. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Clara  County  denying  a  motion  for  a  new  trial  of  an  applica- 
tion for  letters  of  administration  upon  the  estate  of  a  deceased 
person.    P.  P.  Gosbey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  C.  Black,  for  Appellant. 

A.  A.  Caldwell,  for  Respondents. 

SHAW,  J. — ^We  give  the  title  as  above  set  forth  because  it 
so  appears  in  the  transcript  and  papers  filed  in  this  court 
The  correct  title  of  the  cause  would  be :  **In  the  Matter  of  the 
Estate  of  Annie  Nelson,  Deceased."  The  appeal  is  taken 
from  an  order  denying  the  appellant's  motion  for  a  new  trial 
in  the  matter  of  his  application  for  letters  of  administration 
upon  the  estate  of  said  Annie  Nelson.  The  application  was 
contested  by  C.  0.  Nelson  and  Annie  Reardon,  the  matter  was 
duly  tried,  findings  were  made  and  filed  and  the  order  deny- 
ing said  petition  was  entered  on  March  13,  1911. 

Annie  Nelson  died  intestate  on  February  19,  1910.  The 
application  of  the  appellant  for  letters  of  administration  upon 
her  estate  was  filed  on  December  2,  1910.  The  evidence 
showed  that  there  had  been  a  previous  administration  of  the 
estate,  that  the  same  had  been  fully  completed  and  distribu- 
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tion  thereof  made  and  that  the  decree  of  distribution  had 
become  final  at  the  time  of  the  hearing  of  the  contest.  Annie 
Seardon  was  appointed  administratrix  thereof  on  March  19, 
1910,  and  the  decree  of  distribution  was  made  on  September 
30,  1910.  The  proceedings  were  in  all  respects  regular.  It 
is  admitted  that  the  petition  upon  which  she  was  appointed 
contained  a  statement  of  all  the  facts  necessary  to  confer  upon 
the  court  jurisdiction  of  the  matter  of  the  administration  of 
the  estate  and  that  the  required  notices  were  duly  given.  It 
is  not  claimed  that  there  remains  any  estate  not  administered. 
Indeed,  the  property  described  in  the  petition  of  the  appel- 
lant as  the  property  of  said  decedent  is  precisely  the  same 
as  that  described  in  the  former  petition  of  Annie  Reardon 
and  in  the  said  decree  of  distribution.  It  is  well  established  ' 
that,  after  final  settlement  of  an  estate,  the  court  having 
probate  jurisdiction  is  not  bound  to  issue  further  letters  of 
administration,  and  should  not  do  so,  unless  there  still  remains 
property  of  the  estate  not  fully  disposed  of,  or  some  act  to  be 
done  relating  thereto  which  only  an  administrator  can  do. 
(Murphy  v.  Menard,  14  Tex.  67 ;  San  Roman  v.  Watson,  54 
Tex.  254;  Wilcoxon  v.  Reese,  63  Md.  545;  Myers  v.  Baltimore 
etc.  Co.,  73  Md.  425,  [21  Atl.  58] ;  Orayson  v.  Weddle,  63  Mo. 
539 ;  Long  v.  Joplin  etc.  Co.,  68  Mo.  427 ;  Haven  v.  Haven,  69 
N.  H.  204,  [39  Atl.  972] ;  Olover  v.  Hm,  85  Ala.  41,  [4  South. 
613].)  This  is  implied  by  section  1698  of  the  Code  of  Civil' 
Procedure,  providing  that  the  final  settlement  of  an  estate, 
as  provided  in  the  code,  shall  not  prevent  the  issuance  of  fur-  - 
ther  letters  of  administration  thereon,  if  other  property  of 
the  estate  be  discovered,  or  if  good  cause  appears  therefor. 
The  implication  is  that  there  should  be  no  issue  of  subsequent 
letters  where  no  other  property  is  discovered,  and  no  good 
cause  appears  therefor. 

The  appellant  claims  that  the  former  administration  wan 
void  or  ineffectual  because  of  the  fact  that  the  record  therein 
shows  that  the  court  declared  that  the  property  as  to  which 
administration  was  had  was  the  community  property  of  the 
decedent  and  C.  0.  Nelson,  her  surviving  husband,  and  dis- 
tributed it  all  to  Annie  Reardon,  to  whom  Nelson  had  con- 
veyed all  his  title  and  interest  therein.  This  does  not  make 
the  proceedings  or  decree  void.  At  the  most  it  was  a  mere 
error,  a  mistake  injurious   to   the   persons  who  would  have 
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inherited  the  property  from  Annie  Nelson  if  it  had  been  her 
separate  estate,  and  which  they  could  correct  only  by  moving 
for  a  new  trial,  or  by  taking  an  appeal  from  said  decree.  In 
the  absence  of  such  proceedings  for  a  review  of  that  decree, 
it  became  final  and  conclusive  upon  all  heirs,  legatees,  and 
devisees.  (Code  Civ.  Proc,  sec.  1666.)  If,  as  a  matter  of 
fact,  the  property  did  belong  to  C.  0.  Nelson,  as  the  survivor 
of  the  community,  it  did  not  form  any  part  of  the  estate  of 
his  wife,  it  is  no  part  of  that  estate  at  the  present  time,  and 
no  administration  of  her  estate  should  be  had  to  interfere  with 
it.  If  it  was  her  separate  estate,  then,  as  before  stated,  the 
distribution  of  it  to  the  grantee  of  Nelson  was  final  and  con- 
clusive and  no  further  administration  of  it  can  be  made. 

We  do  not  deem  it  necessary  to  notice  the  other  points 
made  in  support  of  the  appeal.  There  is  no  dispute  regarding 
the  facts  above  stated  and  they  conclusively  sustain  the  deci- 
sion of  the  court  below. 

The  order  is  affirmed. 

Angellotti,  J.,  and  Sloss,  J.,  concurred. 
Hearing  in  Bank  denied. 


[S.  F.  No.  625S.    Department  One. — Jannarj  22,  1913.] 

In  the  Matter  of  the  Estate  of  CONSTANCIA  MOLLEN- 
KOPF, Deceased. 

Will — Contest  Befobb  Probate — Tncs  fob  Filing  Whittkn  Opposi- 
tion.— In  the  ease  of  a  contest  of  a  will  before  probate,  the  Code  of 
Civil  Procedure  nowhere  in  terms  prescribes  when  the  written  oppo- 
sition must  be  filed,  in  order  to  -entitle  it  to  be  considered.  Obvi- 
ouslj,  to  be  effectual  as  a  contest  before  probate,  it  must  be  filed 
before  the  alleged  will  is  admitted  to  probate,  and  the  statute  con> 
templates  that  it  will  be  filed  at  or  before  the  time  designated  in 
the  notice  for  the  hearing  of  the  petition  for  probate.  But  the 
person  proposing  to  contest  before  probate  does  not  forfeit  hia  right 
to  do  so  merely  hj  reason  of  failing  to  file  his  opposition  at  or  prior 
to  the  time  so  designated  in  the  notice  for  the  hearing. 
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Id. — Opposition  Foxd  Bepobx  Tiici  op  Ck>NTiNnANoi  op  Hxabiko. — A 
written  opposition  to  the  probate,  which  was  properly  served  on  the 
attorney  for  the  petitioner,  and  filed  before  the  time  to  which  the 
hearing  of  the  petition  for  probate  had  been  continued,  is  in  time 
and  must  be  considered,  and  is  a  bar  to  the  admission  of  the  will 
to  probate,  until  disposed  of  in  the  manner  provided  by  law. 

Id. — Taking  Pbeliminaby  Testimony  at  Date  op  Hearing — Conven- 
ience OP  Witness — Testimony  Taken  Without  Pbsjudice  to 
Contestant. — Where  the  written  opposition  is  so  served  and  filed, 
the  mere  fact  that  the  court,  at  the  time  designated  in  the  notice 
for  the  hearing  of  the  petition  for  probate,  received  testimony  in 
support  of  the  will  sufficient  to  make  a  prima  facie  case  for  its 
admission,  does  not  defeat  the  right  to  maintain  such  contest,  if 
the  court,  at  the  time  of  taking  such  testimony,  expressly  declared 
that  he  did  so  preliminarily  and  merely  for  the  convenience  of  wit- 
nesses and  without  prejudice  to  the  rights  of  the  contestant. 

ii>. — Refusal  to  Entertain  Contest — ^Contestant  I'rejudiced. — The 
refusal  of  the  court  to  entertain  a  properly  instituted  contest  of  a 
will  before  its  probate  must  be  deemed  prejudicial  to  the  contest- 
ant, notwithstanding  the  law  gives  the  contestant  the  right  to  in- 
stitute a  new  contest  at  any  time  within  one  year  after  the  alleged 
will  IS  admitted  to  probate. 

APPEAL  from  an  order  of  the  Superior  Court  of 
the  City  and  County  of  San  Francisco  admitting  a  will  to 
probate.    J.  V.  Coflfey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

I.  B.  Dockweiler,  Costello  &  Costello,  Robert  B.  Murphy, 
and  A.  W.  Brouillett,  for  Appellant. 

P.  G.  Hentig,  and  Haas  &  Dunnigan,  for  Respondent 

ANGELLOTTI,  J. — This  is  an  appeal  from  an  order  admit- 
ting a  certain  document  to  probate  as  the  last  will  of  deceased, 
and  appointing  the  petitioner  William  MoUenkopf  executor 
thereof  without  bond  as  specified  therein. 

The  material  facts  on  this  appeal  are  substantially  as  fol- 
lows: The  petition  for  the  probate  of  said  alleged  will  came 
on  for  hearing  on  March  19,  1912,  at  ten  o'clock  a.  m.  At 
that  time  no  written  grounds  of  opposition  had  been  filed. 
One  of  the  attorneys  of  the  contestant  (Juliana  R.  de  Long, 
mother  of  deceased)   announced    to    the    court  that  written 
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grounds  of  opposition  to  the  probate  had  been  mailed  in  Los 
Angeles  to  the  clerk  of  said  court  the  day  before,  and  were 
then  due  in  San  Francisco,  and  that  a  copy  thereof  had  been 
served  on  petitioner's  attorney  the  day  before.  The  court 
announced  that  ''as  some  of  the  witnesses  had  come  from  Los 
Angeles,  he  would  hear  their  testimony  preliminarily  and 
without  prejudice  to  the  rights  of  the  contestant."  Witnesses 
were  then  called  and  examined  on  behalf  of  the  petitioner, 
and  gave  testimony  that  the  will  was  duly  executed,  and  that 
deceased  was  of  sound  mind  and  not  acting  under  duress, 
fraud,  etc.  The  court  then  stated  that  it  would  continue  the 
further  hearing  of  the  matter  to  two  o'clock  p.  m.  of  the  same 
day,  which  was  done.  Prior  to  that  time  the  written  opposi- 
tion to  the  probate  was  filed  in  the  office  of  the  clerk  of  said 
court,  and  the  same  showed,  by  affidavit  attached  thereto,  that 
it  had  been  served  by  copy  on  the  attorney  for  the  petitioner, 
by  the  leaving  of  such  copy  in  his  office  with  a  person  in 
charge  thereof  under  the  circumstances  and  in  the  manner 
specified  in  subdivision  1  of  section  1011  of  the  Code  of  Civil 
Procedure.  This  written  opposition  was  in  proper  form,  and 
to  use  the  language  of  In  re  Stewart,  100  Cal.  249,  [34  Pac. 
707],  ''set  forth  many  alleged  facts  which,  if  true,  established 
the  invalidity  of  the  asserted  will."  When  the  matter  came 
on  for  further  hearing  at  two  p.  m.,  the  written  opposition  on 
file,  with  proof  of  service,  was  brought  to  the  attention  of  the 
court.  The  court  then  ruled  that  as  the  written  opposition 
was  not  on  file  at  ten  a.  m.  of  that  day,  the  same  should  be 
disregarded,  and  also  that  the  attorney  for  petitioner  had  not 
received  sufficient  notice.  Thereupon  the  order  admitting  the 
will  to  probate  and  appointing  petitioner  executor  was  made, 
without  any  other  disposition  of  the  written  opposition  to 
probate. 

It  is  not  disputed  that  if  the  written  opposition  was  prop- 
erly served  on  petitioner's  attorney  and  was  not  filed  too  late 
to  entitle  it  to  be  considered,  it  was  a  bar  to  the  admission 
of  the  alleged  will  to  probate,  until  disposed  of  in  the  manner 
provided  by  law.  Such  disposition  involved  an  opportunity 
to  those  interested  in  the  will  to  answer  the  opposition,  and  a 
trial  of  the  issues  thus  made,  by  a  jury  if  either  party  so 
requested. 
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It  is  not  suggested  by  respondent  that  service  of  the  written 
opposition,  by  copy,  was  not  made  on  petitioner  on  March  18, 
1912,  in  all  respects  as  required  by  law,  and  we  are  satisfied 
that  the  affidavit  attached  to  the  written  opposition  sufficiently 
showed  due  service. 

Our  law  nowhere  in  terms  prescribes  when  the  written  oppo- 
sition must  be  filed,  in  the  case  of  a  contest  before  probate,  in 
order  to  entitle  it  to  be  considered.  Notice  of  the  time  ap- 
pointed for  the  probate  having  been  provided,  it  is  declared  in 
section  1306  of  the  Code  of  Civil  Procedure  that,  '*at  the  time 
appointed  for  the  hearing,  or  the  time  to  which  the  hearing 
may  have  been  postponed,  .  .  .  the  court  must  hear  the  testi- 
mony in  proof  of  the  will."  In  section  1307  of  the  Code 
of  Civil  Procedure  it  is  declared  that  "any  person  interested 
may  appear  and  contest  the  will,"  and  in  section  1308  of  the 
Code  of  Civil  Procedure,  that  "  if  no  person  appears  to  con- 
test the  probate  of  a  will,  the  court  may  admit  it  to  probate  on 
the  testimony  of  one  of  the  subscribing  witnesses  only,"  etc. 
By  section  1312  of  the  Code  of  Civil  Procedure  it  is  declared 
that  'Mf  any  one  appears  to  contest  the  will,  he  must  file 
written  grounds  of  opposition  to  the  probate  thereof,"  etc. 
Obviously,  to  be  effectual  as  a  contest  before  probate,  the  writ- 
ten opposition  must  be  ffied  before  the  alleged  will  is  admitted 
to  probate,  but  there  is  nothing  in  the  provisions  of  our  code 
that  in  terms  makes  it  ineffectual  if  filed  at  any  time  prior  to 
the  admission  of  the  will  to  probate.  The  statute  contem- 
plates, of  course,  that  it  will  be  filed  at  or  before  the  time 
designated  in  the  notice  for  the  hearing  of  the  petition  for 
probate,  and  inasmuch  as,  in  the  absence  of  a  contest,  the 
formal  proofs  as  to  execution,  etc.,  may  be  and  are  ordinarily 
then  received  and  the  alleged  will  admitted  to  probate,  a 
party  desiring  to  contest  will  naturally  file  his  opposition  at  or 
prior  to  the  time  so  designated.  But  the  person  proposing  to 
contest  before  probate  does  not  forfeit  his  right  to  do  so 
merely  by  reason  of  failing  to  file  his  opposition  at  or  prior  to 
the  time  so  designated  in  the  notice  for  the  hearing. 

It  has  been  held  that  if  the  contest  is  properly  instituted 
before  the  time  to  which  the  hearing  on  the  petition  is  con- 
tinued, it  is  in  time  and  must  be  considered.  This  is  practi- 
cally held  in  Estate  of  Stewart,  100  Cal.  246,  [34  Pac.  706]. 
It  is  true  that  in  that  case  the  opposition  was  on  file  at  the 
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original  time  fixed  for  hearing,  but  there  was  then  lacking 
proof  of  service  thereof  on  certain  parties  other  than  the 
petitioner  who  were  required  by  the  statute  to  be  served.  A 
motion  to  strike  the  opposition  from  the  files  on  the  ground 
that  the  same  had  not  been  filed  or  served  as  required  by  law 
was  made,  and  this  motion  was  taken  under  advisement  until 
two  p.  M.  of  the  same  day.  Before  that  time  arrived,  con- 
testant supplied  such  proofs,  but  the  lower  court  held  that 
they  should  have  been  filed  at  ten  a.  m.  and  came  too  late. 
It  therefore  struck  the  opposition  from  the  files  and  admitted 
the  will  to  probate.  This  court  held:  1.  That  the  absence  of 
such  proof  of  service  was  no  warrant  for  a  disregard  of  the 
contest  as  to  the  petitioner  for  probate,  as  to  whom  proof  of 
service  was  on  file;  and  2.  Assuming  that  such  absence  of 
proof  rendered  the  opposition  ineffectual,  nevertheless,  the 
furnishing  of  such  proof  ** before  the, hour  to  which  the  matter 
had  been  continued"  sufficiently  answered  the  objection  of 
petitioner ;  in  other  words,  that  if  all  the  requirements  of  the 
law  as  to  the  institution  of  a  contest  are  complied  with  at  or 
prior  to  the  time  to  which  the  hearing  on  the  petition  is  con- 
tinued, the  contest  is  in  time,  even  though  none  of  such  re- 
quirements was  complied  with  at  or  prior  to  the  time  desig- 
nated for  hearing  by  the  notice.  In  the  case  just  cited,  this 
court  said  that  **  under  these  circumstances,  we  see  no  ground 
upon  which  the  order  appealed  from  (the  order  admitting  the 
will  to  probate)  can  be  affirmed."  That  a  contest  initiated 
after  the  time  originally  appointed  for  the  hearing  of  the 
petition  but  before  the  hour  to  which  such  hearing  has  been 
postponed,  is  in  time,  has  twice  been  held  by  the  supreme 
court  of  Montana,  upon  statutes  substantially  similar  to  ours. 
(See  Raleigh  v.  District  Court,  24  Mont.  306,  [81  Am.  St. 
Rep.  431,  61  Pac.  991] ;  State  v.  District  Court,  25  Mont.  356. 
[65  Pac.  120].)  We  think  that  there  can  be  no  doubt  as  to 
the  correctness  of  these  rulings,  in  view  of  the  statutory  pro- 
visions in  California  and  Montana  on  the  subject. 

The  record  on  appeal,  fairly  construed,  brings  this  case 
within  the  doctrine  of  these  decisions.  Much  reliance  is 
placed  by  respondent  upon  the  fact  that  the  court  did  receive 
testimony  in  support  of  the  will  at  the  morning  session  and  be- 
fore continuing  the  further  hearing  to  two  p.  m.,  and  he  claims 
that  the  record  shows  that  the  bearing  was  then  completed,  no 
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further  testimony  having  been  given  at  the  afternoon  session. 
But  the  bill  of  exceptions  shows  that  in  response  to  the  state- 
ment of  counsel  for  the  contestant  as  to  the  proposed  contest, 
the  learned  judge  of  the  trial  court  announced  that  **as  some 
of  the  witnesses  had  come  from  Los  Angeles  he  would  hear 
their  testimony  preliminarily  and  without  prejudice  to  the 
rights  of  the  contestant/'  and  that  after  doing  this,  he  contin- 
ued the  further  hearing  of  the  matter  to  two  o'clock  p.  m. 
This  was  practically,  for  all  the  purposes  of  a  contest,  a  con- 
tinuance of  the  whole  hearing  from  the  time  originally  set 
until  two  o'clock  p.  m.  of  the  same  day,  and  it  was  a  continu- 
ance that  the  court  had  power  to  grant.  Under  the  authori- 
ties already  cited,  the  contest  was  therefore  filed  in  time. 
The  mere  receiving  of  testimony  at  the  morning  session  under 
the  circumstances  stated  in  no  wise  affects  the  question,  even 
though  thereby  a  prima  facie  case  for  the  admission  of  the 
will  to  probate  was  shown. 

We  are  by  no  means  prepared  to  concede  that  a  failure  to 
file  a  contest  before  the  commencement  of  the  taking  of  testi- 
mony on  a  petitioner's  application,  would  under  any  circum- 
stances preclude  the  filing  of  the  same  subsequently,  and  be- 
fore the  matter  was  finally  submitted  to  the  court  for  decision. 
But  we  are  not  called  upon  to  determ^e  this  question  here,  as 
we  are  satisfied  that  upon  any  fair  construction  of  the  record 
the  contest  must  be  held  to  have  been  instituted  before  the 
time  to  which  the  matter  had  been  continued  for  hearing  from 
the  time  originally  fixed,  the  testimony  actually  received  at 
the  first  session  being  expressly  declared  to  be  received  pre- 
liminarily or  in  advance,  merely  for  the  convenience  of  the 
witnesses  from  Los  Angeles,  and  **  without  prejudice  to  the 
rights  of  the  contestant." 

Although  contestant  was  not  barred  by  the  order  admitting 
the  will  to  probate  from  instituting  a  new  contest  at  any  time 
within  one  year  after  the  alleged  will  was  admitted  to  probate, 
it  cannot  be  held,  and  indeed  is  not  claimed,  that  she  is  not 
substantially  prejudiced  by  the  disregard  of  her  contest  before 
probate.  One  result  of  such  contest,  if  successful,  would  have 
been  to  prevent  the  petitioner  for  probate  from  acting  as 
executor  without  bonds,  and  if  appointed  administrator  of 
the  estate  of  deceased,  he  would  be  required  to  give  security 
for  the  faithful  performance  of  his  duties.    As  the  owner  of 
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half  of  the  property  of  the  decedent  if  the  will  was  invalid, 
contestant  was  substantially  i^iterested  in  having  proper 
security  for  the  discharge  of  his  duties  by  the  person  adminis- 
tering the  estate.  She  would  have  no  such  security  under  the 
order  appealed  from  during  the  pendency  of  any  contest  in- 
stituted by  her  after  probate.  We  do  not  mean  to  suggest 
that  this  is  the  only  reason  for  holding  the  order  prejudicial 
to  contestant's  substantial  rights. 
The  order  appealed  from  is  reversed. 

Shaw,  J.|  and  Sloss,  J.,  concurred. 


[Sac.  No.  2010.     In  Bank.— January  23,  1913.] 

MRS.  MINNIE  BAUMANN  and  MBS.  JENNIE  ERIKS- 
SON,  Appellants,  v.  P.  G.  KUSIAN  et  al.,  Defendants  and 
Respondents;  LUCIE  FISCHER,  Intervener  and  Re- 
spondent. 

Specific  Pkeformancb — Contract  to  Make  Will. — To  warrant  the 
specific  enforcement  <ft  a  contract  to  make  a  wiU  in  favor  of  a 
particular  person,  the  contract  must  be  definite  and  certain  and  also 
just  and  fair. 

Id. — Orphans  Taken  from  Charitable  Institution — ^Promisb  to 
Care  for  as  Children — Indefinitenesb  of  Contract. — II  contnet 
entered  into  by  a  man  and  wife,  at  the  time  of  taking  two  orphan 
minors  from  a  charitable  institution  of  which  thej  were  inmates, 
to  the  effect  that  they  would  take  such  children  to  their  homCi  and 
would  take  good  care  of  them  and  would  rear  and  educate  them  ia 
a  suitable  and  proper  manner,  and  would  treat  them  in  all  respects 
as  their  own  children,  is  too  indefinite  and  uncertain  to  warrant  a 
construction  that  would  impose  any  obligation  on  the  promisors  to 
bequeath  or  devise  any  property  to  such  children,  or  even  to  make 
them  their  heirs  by  legally  adopting  them  as  their  own  children. 

Id. — Subsequent  Promise  to  Leave  Property  to  Children — ^Ungb- 
tainty  of  Contract — ^Unfairness  and  Inadequacy  of  CoNsiDKRi- 
TION. — Promises  subsequently  made  by  such  man  and  wife  to  such 
minor  children,  at  various  times  while  the  latter  were  living  witli 
them  as  a  part  of  their  family,  to  the  effect  that  if  they  continued 
to  remain  with  them  at  their  home,  they  should  have  their  proper^; 
in  consideration  of  which  the  children  agreed  to  remain  with  titem 
for  an  unspficified  and  indefinite  time,  and  did  so  remain  until  their 
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respective  marriages,  during  aU  of  such  time  conducting  themselves 
as  dutiful  children  and  rendering  dutiful  services  to  them,  will  be 
refused  specific  performance  as  a  contract  to  make  a  will  in  favor 
of  such  children,  both  on  account  of  the  vagueness  and  uncertaintj 
of  the  promises  of  the  children,  and  also  because  their  promises  did 
not  constitute  a  fair  and  adequate  consideration  for  the  contract. 

Id. — Enforgeabiutt  of  Contract  to  Make  Will. — Courts  of  equity 
will,  under  special  circumstances,  enforce  a  contract  to  make  a  will,  or 
to  make  a  certain  testamentary  disposition;  and  this  may  be  done, 
even  when  the  agreement  was  parol,  where  in  reliance  upon  the  con- 
tract the  promisee  hae  changed  his  condition  and  relation  so  that  a 
refusal  to  complete  the  agreement  would  be  a  fraud  upon  him. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tehama  County.    John  F.  Ellison,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

McCoy  &  Gans,  for  Appellants. 

Jno.  J.  Wells,  for  Defendants  and  Respondents. 

W.  P.  Johnson,  and  W.  A.  Fish,  for  Intervener  and  Re- 
spondent. 

ANGELLOTTI,  J.— The  demurrers  of  the  defendants  and 
intervener  to  plaintiffs'  amended  complaint,  on  the  ground 
that  the  same  does  not  state  facts  sufficient  to  state  a  cause  of 
action,  having  been  sustained  without  leave  to  amend,  judg- 
ment was  given  that  plaintiffs  take  nothing.  This  is  an  ap- 
peal by  plaintiffs  from  such  judgment. 

The  action  is  one  to  obtain  a  decree  declaring  the  plaintiffs 
to  be  the  owners  of  and  entitled  to  receive  all  the  property  of 
one  Christiane  W.  Fischer,  deceased,  subject  to  the  adminis- 
tration of  her  estate  pending  in  the  superior  court  of  Tehama 
County,  their  claim  being  substantially  that  deceased  had  con- 
tracted to  leave  all  of  her  property  to  them  when  she  died 
and  had  failed  to  do  so.  The  defendants  are  heirs  of  deceased 
and  the  intervener  is  an  adopted  daughter.  The  action  is 
thus  practically  one  against  the  heirs  of  deceased  to  specifi- 
cally enforce  an  alleged  contract  of  deceased  by  which  she 
agreed  to  make  a  will  in  favor  of  plaintiffs. 
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The  amended  complaint  substantially  alleges  as  follows: 

On  September  28,  1892,  deceased  and  her  husband,  Herman 
A.  P.  W.  Fischer,  executed  mutual  wills,  each  leaving  to  the 
other  all  of  his  or  her  property.  On  October  8,  1892,  each 
executed  a  codicil  providing  that  no  part  of  his  or  her  estate 
should  go  to  a  specified  adopted  daughter,  and  reaffirming  the 
will  in  all  other  respects.  Mr.  Fischer  died  November  29, 
1908,  and  under  his  will  all  of  the  property  of  his  estate  was 
distributed  to  Mrs.  Fischer.  Mrs.  Fischer  died  December  28, 
1910,  leaving  no  lineal  descendant  and  leaving  all  the  prop- 
erty acquired  from  her  husband's  estate  and  other  property, 
the  same  being  of  the  value,  after  the  payment  of  debts  and 
expense  of  administration,  of  not  exceeding  twelve  thousand 
dollars.  She  made  no  other  will  than  that  above  referred  to 
and  this  will  has  been  admitted  to  probate. 

On  April  9,  1896,  plaintiffs,  who  were  in  no  way  related  to 
either  of  the  Fischers,  were,  and  for  some  years  had  been, 
orphan  children,  and  were  inmates  of  "The  Five  Points  House 
of  Industry"  of  the  city  of  New  York,  state  of  New  York, 
being  cared  for  thereby.  They  were  respectively  eleven  and 
fourteen  years  of  age.  On  or  about  April  9,  1896,  the 
Fischers,  who  then  lived  in  the  state  of  Iowa,  took  them  from 
said  institution  to  their  home.  Plaintiffs  remained  with  the 
Fischers  at  their  home  in  Iowa  until  January,  1901,  when  the 
Fischers  moved  to  Coming,  California,  the  plaintiffs  accom- 
panying them.  They  continued  to  live  with  the  Fischers  in 
California  until  their  respective  marriages.  Plaintiff  Minnie 
Baumann  was  married  in  October,  1905,  and  plaintiff  Jennie 
Eriksson  was  married  in  September,  1903.  From  April  9, 
1896,  until  their  respective  marriages,  each  bore  the  name  of 
Fischer  as  her  family  name,  and  during  the  whole  of  said 
period  each  treated  the  Fischers  as  her  lawful  parents  and 
rendered  to  them  ** dutiful  service." 

At  the  time  the  Fischers  took  the  plaintiffs  from  said  insti- 
tution they  promised  and  agreed  that  **they  would  take  said 
plaintiffs  to  their  home  and  would  take  good  care  of  them  and 
would  rear  and  educate  them  in  a  suitable  and  proper  manner, 
and  that  they  would  treat  them  in  all  respects  as  their  own 
children.''  The  plaintiffs  were  then  being  well  cared  for  and 
well  reared  and  educated  in  said  institution,  and  if  the 
Fischers  had  not  taken  them,  they  would  have  continued  to 
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have  been  well  cared  for  and  educated  therein,  or  placed  in 
some  suitable  family  for  such  care  and  education.  The 
authorities  of  said  institution  would  not  have  permitted  the 
Fischers  to  take  plaintiffs  if  it  had  not  been  for  such  promises 
and  agreements  on  their  part.  Such  promises  and  agreements 
were  made  by  the  Fischers  for  the  purpose  of  securing  plain- 
tiffs from  said  institution. 

On  divers  occasions  while  plaintiffs  were  living  with  the 
Fischers  in  Iowa  they  ''became  homesick  to  return  to  the  said 
Home  in  Nejv  York."  The  Fischers  promised  and  agreed  to 
and  with  them  that  **  if  they  would  remain  with  them  at 
their  said  home  in  Iowa,  they  would  rear  and  educate  them  in 
a  suitable  and  proper  manner  and  treat  them  in  all  respects 
as  their  own  children,  and  that  they,  said  plaintiffs,  should 
have  the  property  of  the  said  Fischers,"  and  frequently  told 
them  that  they  had  adopted  them  and  that  they  should  have 
their  property,  and  that  they  had  made  a  will  for  them. 
Plaintiffs  believed  all  these  statements,  and  on  account  thereof 
remained  with  the  Fischers.  They  would  not  have  so  re- 
mained but  for  said  promises  and  agreements.  The  Fischers 
made  such  promises  for  the  purpose  of  inducing  plaintiffs  to 
remain  with  them  as  their  own  children. 

When,  in  1901,  the  Fischers  were  about  to  move  to  Cali- 
fornia, they  renewed  such  promises,  and  because  thereof  plain- 
tiffs came  to  California  with  them,  and  would  not  otherwise 
have  come.  After  coming  to  California  the  Fischers  renewed 
said  promises  ''from  time  to  time  .  .  .  and  up  to  the  time 
of  and  even  after  the  marriage  of  plaintiffs." 

It  was  substantially  alleged  that  plaintiffs  can  be  adequately 
compensated  for  the  injury  caused  by  the  failure  of  the 
Fischers  to  leave  them  their  property  only  by  being  awarded 
the  residue  of  the  property  of  Mrs.  Fischer  after  the  payment 
of  debts  and  expenses  of  administration. 

Although  a  failure  on  the  part  of  both  the  Fischers  to  per- 
form any  of  their  promises  and  agreements  is  alleged,  we  do 
not  understand  that  plaintiffs  claim  any  part  of  the  estate,  or, 
indeed,  any  relief  whatever,  on  account  of  any  alleged  failure 
on  the  part  of  the  Fischers,  except  that  relating  to  the  alleged 
promise  to  leave  their  property  to  them.  Obviously,  plain- 
tiffs are  seeking  specific  enforcement  of  the  alleged  contract 
only  in  so  far  as  that  part  thereof  is  concerned,  and  in  deter* 
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mining  whether  they  are  entitled  to  such  relief,  it  cannot  at 
all  assist  them  that  the  Fischers  failed  and  neglected  to  i>er- 
form  other  alleged  promises  and  agreements.  The  general 
allegations  as  to  such  other  failures  and  neglects  may  therefore 
be  entirely  disregarded. 

It  is  clear  enough  from  what  we  have  said  that  the  com- 
plaint does  not  show  any  promise  or  agreement  on  the  part 
of  the  Fischers  before  they  received  these  orphan  children 
from  the  New  York  institution  and  took  them  to  their  home  in 
Iowa,  to  the  effect  that  they  would  bequeath  or  devise  to  them 
any  of  their  property.  Upon  this  point  we  cannot  do  better 
than  to  quote  from  the  opinion  of  the  learned  trial  judge, 
which  is  contained  in  respondents'  brief.  He  said:  *'The 
terms  on  which  they  were  to  take  and  rear  and  educate  the 
plaintiffs  were  fixed  before  they  left  the  home  in  New  York. 
Those  terms  were  on  the  part  of  the  Fischers  that  they  would 
take  the  plaintiffs  to  their  home  in  Iowa  and  take  good  care 
of  them  and  rear  and  educate  them  in  a  suitable  manner  and 
tresTt  them  in  all  respects  as  their  children.  This  was  the 
whole  offer  on  their  part  and  by  its  acceptance  by  those  act- 
ing on  behalf  of  the  plaintiffs  it  became  the  terms  of  the  con- 
tract. There  is  nothing  in  this  contract  about  making  a  will 
and  leaving  the  plaintiffs  property.  Property  is  not  men- 
tioned. It  does  state  that  the  Fischers  agreed  to  treat  them 
as  their  own  children.  But  this  does  not  imply  that  they 
would  get  the  Fischers'  property.  There  is  no  legal  obliga- 
tion resting  on  any  parent  to  will  any  property  to  a  child,  if 
he  does  not  feel  so  disposed  and  if  he  does  not  the  child  has 
no  cause  of  action."  It  is  well  settled  that  to  warrant  specific 
enforcement  of  a  contract  of  the  character  here  alleged,  the 
contract  must  be  definite  and  certain.  (See  Owens  v.  Mc- 
Nolly,  113  Cal.  444,  451,  [33  L.  R.  A.  369,  45  Pac.  710] ,  and 
cases  there  cited.)  Certainly  there  is  nothing  alleged  in  the 
complaint  as  to  the  agreement  made  in  New  York  that  war- 
rants a  conclusion  that  such  agreement  is  definite  and  certain 
to  the  effect  that  the  Fischers  undertook  to  bequeath  or  devise 
any  property  to  plaintiffs,  or  even  to  make  them  their  heirs 
by  legally  adopting  them  as  their  own  children. 

We  are  thus  brought  to  what  subsequently  took  place  in 
Iowa  between  1896  and  the  removal  to  California  in  1901  as 
the  sole  basis  of  plaintiffs'  claim.    On  divers  occasions  plain- 
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tiffs  ''became  homesick  to  return  to  the  said  home  in  New 
York,"  and  would  not  have  remained  with  the  Fischers  but 
for  the  promises  and  agreements  then  made  by  them  to  and 
with  plaintiffs,  to  induce  them  to  remain.  Those  promises 
and  agreements  were  that  "if  they  (plaintiffs)  would  remain 
with  them  at  their  said  home  in  Iowa,"  in  addition  to  the  ful- 
fillment of  the  promises  made  in  New  York  by  the  Fischers, 
plaintiffs  should  have  the  property  of  the  Fischers,  and  that 
they,  the  Fischers,  had  adopted  them  and  made  a  will  for 
them.  When  about  to  come  to  California  in  1901,  the  Fisch- 
ers renewed  said  promises  and  statements,  and  because  thereof 
plaintiffs  came  with  them,  and  would  not  otherwise  have  come. 
During  all  the  time  plaintiffs  were  with  the  Fischers  they 
were  "dutiful  children"  to  them  and  rendered  "dutiful 
service"  to  them.  Said  promise^  and  agreements  and  state- 
ments were  renewed  fronl  time  to  time  after  the  said  coming 
to  California,  and  even  after  the  marriage  of  plainti&. 

It  is  to  be  noted  that  there  is  no  express  allegation  in  the 
complaint  as  to  what  plaintiffs  agreed  to  do  in  consideration 
of  the  alleged  promises  on  the  part  of  the  Fischers  except  in 
so  far  as  such  undertaking  may  be  implied  from  the  allega- 
tions as  to  what  they  in  fact  did,  namely :  remained  with  the 
Fischers,  both  in  Iowa  and  California,  as  a  part  of  the  family, 
until  their  respective  marriages,  and  during  all  of  said  time 
conducted  themselves  as  "dutiful  children"  to  them,  and  ren- 
dered "dutiful  service"  to  them.  It  is  nowhere  expressly 
alleged  that  there  was  ever  any  stipulation  on  the  part  of 
plaintiffs  as  to  the  time  during  which  they  were  to  continue 
to  live  with  the  Fischers  or  as  to  the  kind  of  service  they  were 
to  render  them. 

The  principle  applicable  to  cases  of  this  character  was  stated 
by  this  court  in  McCabe  v.  Healy,  138  Cal.  81,  84,  [70  Pac. 
1008],  quoting  from  Pomeroy  on  Specific  Performance  as  fol- 
lows: "Courts  of  equity  will,  under  special  circumstances, 
enforce  a  contract  to  make  a  will,  or  to  make  a  certain  testa- 
mentary disposition;  and  this  may  be  done,  even  when  the 
agreement  was  parol,  where  in  reliance  upon  the  contract  the 
promisee  has  changed  his  condition  and  relations  so  that  a 
refusal  to  complete  the  agreement  would  be  a  fraud  upon  him. 
The  relief  is  granted,  not  by  ordering  a  will  to  be  made,  but 
by  regarding  the  property  in  the  hands  of  the  heirs,  devisees, 
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or  representatives  of  the  deceased  promisor,  as  impressed  with 
a  trust  in  favor  of  the  plaintiff,  and  by  compelling  defendant, 
who  must  of  course  belong  to  some  one  of  these  classes  of  per- 
sons, to  make  such  a  disposition  of  the  property  as  will  carry 
out  the  intent  of  the  agreement."  The  same  doctrine  had 
been  substantially  declared  in  an  earlier  case  (Owens  v.  Mo 
Nalhj,  113  Cal.  444,  448,  [33  L.  R.  A.  369,  45  Pac.  710],  and 
the  views  expressed  in  these  two  cases  have  been  followed  in 
subsequent  cases.  It  is  entirely  unnecessary  in  this  case  to 
consider  to  what  extent  tlie  doctrine  of  these  cases  has  been 
affected  by  the  amendment  of  section  1624  of  the  Civil  Code 
in  the  year  1905,  by  which  a  new  subdivision  was  added  to 
said  section,  including  such  contracts  among  those  declared 
by  the  section  to  be  invalid,  unless  the  same,  or  some  note  or 
memorandum  thereof,  is  in  writing  and  subscribed  by  the 
party  to  be  charged,  or  by  his  agent. 

The  facts  alleged  in  the  amended  complaint  are  not  such  as 
to  serve  as  a  basis  for  a  very  strong  appeal  to  the  sense  of 
justice  of  a  court  of  equity,  on  the  theory  that  there  was  such 
a  change  of  conditions  and  relations  on  the  part  of  plaintiffs, 
made  in  reliance  on  any  promise  or  promises  of  the  Fischers, 
that  it  would  be  a  fraud  upon  them  not  to  give  them  the 
Fischer  property.  When  originally  taken  by  the  Fischers 
they  were  orphan  children  aged  respectively  eleven  and  four- 
teen years,  without  a  single  relative  on  earth  so  far  as  appears, 
and  without  any  friend  or  home  except  such  as  was  afforded 
them  by  the  charitable  institution  of  which  they  were  inmates. 
They  could  expect  nothing  therefrom  except  such  care,  sup- 
port, and  education  as  are  ordinarily  afforded  by  such  an 
institution,  until  such  time  as  they  might  be  placed  in  some 
family  under  such  terms  as  the  Fischers  agreed  to  with  the 
authorities  of  the  institution.  It  is  not  to  be  assumed  that 
they  would  have  fared  better  in  any  other  family  than  they 
did  with  the  Fischers.  They  were  furnished  by  the  Fischers 
with  a  home  until  their  respective  marriages.  So  far  as  ap- 
pears, they  gave  up  and  sacrificed  absolutely  nothing  in  the 
way  of  present  or  prospective  advantage  by  remaining  with 
the  Fischers.  This  is  especially  true  as  to  the  situation  when 
any  alleged  promise  as  to  property  was  made,  none  of  which 
promises  is  alleged  to  have  been  given  until  after  they  went 
to  Iowa.    Up  to  this  time  certainly,  as  was  stated  by  the 
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learned  judge  of  the  court  below,  "it  seems  to  have  been  just 
the  ordinary  case  of  a  person  taking  a  child  from  an  orphan 
asylum  to  rear  and  educate  it  for  whatever  services  it  might 
render  and  for  its  companionship."  There  is  nothing  to 
indicate  that  it  would  have  been  to  plaintiffs'  advantage  in 
any  way  to  leave  the  Fischers,  or  to  return  to  the  charitable 
institution  in  New  York,  if  they  could  have  done  so,  or  to 

• 

remain  in  Iowa  when  the  Fischers  came  to  California.  While 
with  the  Fischers  they  are  not  alleged  to  have  rendered  any 
unusual  service.  They  simply  conducted  themselves  as  **  duti- 
ful children"  and  rendered  ** dutiful  service."  They  cer- 
tainly have  received,  so  far  as  appears,  what  would  ordinarily 
be  considered  adequate  compensation  for  all  they  have  given. 

As  we  have  said,  it  is  settled  that  to  warrant  specific  en- 
forcement of  a  contract  of  the  character  here  alleged,  the 
contract  must  be  definite  and  certain.  It  is  also  settled  that 
it  must  be  just  and  fair.  It  was  said  in  Owen  v.  McNaJly, 
113  Cal.  444,  [33  L.  B.  A.  369,  45  Pac.  710],  "But  the  ques- 
tion whether  relief  should  be  granted  or  denied  in  a  particular 
case  addresses  itself  to  the  conscience  of  the  chancellor,  and 
before  a  plaintiff  entitles  himself  to  it,  many  considerations 
enter  and  are  to  be  weighed.  .  .  .  Where  a  contract  such  as 
this,  resting  in  parol  and  sought  to  be  enforced  after  the  death 
of  the  other  party  to  it,  comes  before  a  court  of  equity  for 
review,  it  is  scrutinized  and  should  be  scrutinized,  with  par- 
ticular care,  and  only  upon  a  satisfactory  showing  that  it  is 
definite  and  certain  and  just  will  it  be  enforced.  The  proofs 
of  the  contract  should  be  clear,  and  the  acts  of  the  claimant 
referable  alone  to  the  contract." 

We  have  already  pointed  out  wherein  the  alleged  contract 
is  vague  and  uncertain  as  to  the  undertaking  of  plaintiffs  in 
consideration  of  which  the  alleged  promises  on  the  part  of  the 
Fischers  were  made.  From  what  we  have  said  as  to  the  facts 
of  this  case,  as  alleged  in  the  complaint,  we  are  of  the  opinion 
that  it  also  sufficiently  appears  that  there  was  no  such  show- 
ing of  adequacy  of  consideration  for  the  alleged  promise  of 
the  Fischers  in  regard  to  their  property  as  to  appeal  to  a  court 
of  equity  as  requiring  specific  enforcement,  in  the  face  of  the 
rule  that  the  contract  must  be  just  and  fair.  That  plaintiffs 
agreed  simply  to  remain  with  the  Fischers  for  some  un- 
specified and  indefinite  time,  conducting  themselves  during 
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said  time  as  "dutiful  children"  and  rendering  "dutifal  ser- 
vice," which  is  substantially  all  that  appears,  is,  under  all 
the  circumstances  of  this  case,  far  from  such  a  fair  and  ade- 
quate consideration  as  would  appeal  to  a  court  of  equity  as 
being  fair  and  just.  And  finally,  we  agree  entirely  with  what 
was  said  by  the  learned  judge  of  the  trial  court,  to  the  eflfect 
that  it  is  not  perceivable  how  the  plaintiffs  made  such  a  sacri- 
fice of  present  or  prospective  advantages  in  reliance  upon  the 
alleged  statements  of  the  Fischers,  that  it  would  now  be  a 
fraud  upon  them  not  to  give  them  the  Fischer  property. 

In  one  or  two  of  the  cases  cited  by  learned  counsel  for 
plaintiffs,  relief  in  the  nature  of  specific  enforcement  was 
given,  although  it  does  not  appear  from  the  opinion  that  there 
was  any  explicit  promise  in  the  matter  of  property.  Such  a 
promise  appears  to  have  been  implied  in  one  case  from  an 
undertaking  to  provide  for  the  child  and  bring  her  up  as  her 
own  {Van  Tine  v.  Van  Tine,  (N.  J.  Ch.)  1  L.  R.  A.  155,  15 
Atl.  249),  and  in  the  other  from  a  written  statement  in  adop- 
tion proceedings  which  proved  abortive  to  the  effect  that  the 
deceased  and  his  wife  intended  to  make  the  child  their  heir. 
{WHght  V.  Wright,  99  Mich.  170,  [23  L.  R.  A.  196,  58  N.  W. 
54].)  Both  cases  were,  by  reason  of  their  peculiar  circum- 
stances, what  are  called  "hard  cases,"  and  the  opinion  in  the 
last  case  cited  was  by  a  divided  court,  two  out  of  five  justices 
dissenting.  We  cannot  at  all  accede  to  the  view  that  relief 
may  be  given  in  such  a  case  in  the  absence  of  a  clear  and 
definite  promise  on  the  part  of  the  deceased  to  the  effect  that 
the  child  shall  have  his  property  or  some  specified  portion 
thereof  when  he  dies.  We  say  this  much  with  reference  to 
the  understanding  and  agreement  at  the  time  the  Fischers 
took  the  plaintiffs  in  New  York. 

We  find  nothing  in  any  of  the  other  cases  cited  that  requires 
notice.  Each  case  must  necessarily  depend  upon  its  own  pecu- 
liar circumstances.  We  are  satisfied  that  the  lower  court  did 
not  err  in  sustai^iing  the  demurrer  to  the  amended  complaint. 

The  judgment  is  affirmed. 

Shaw,  J.,  Sloss,  J.,  Melvin,  J.,  and  Henshaw,  J.,  concurred. 
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[8.  P.  No.  6094.    Department  One. — ^January  24,  1913.] 

H.  P.  SUHR  and  H.  C.  MEISEL,  Executors  of  the  WiU  of 
LOUISE  LAUTERBACH,  Deceased,  Substituted  for 
said  Louise  Lauterbach,  Respondents,  y.  GEORGE 
LAUTERBACH,  Appellant. 

Laches — Defenss  Need  not  be  Pleaded — Denial  op  Defendant's 
Motion  for  Judgment. — The  defense  of  laches  need  not  be  pleaded, 
but  when  it  appears  from  the  evidence  that  the  seeker  of  relief  in 
equitj  has  been  gniltj  of  laches,  the  court  will  deny  such  relief  sua 
sponte  without  anj  pleading.  The  denial  of  defendant's  motion  for 
judgment  on  the  ground  of  laches  amounts  to  a  declaration  and 
finding  to  the  effect  that  the  plaintiff  was  not  guilty  of  laches. 

Id. — Statute  of  Limitations — Elements  Constituting  Laches. — En- 
tirely independent  of  any  statutory  period  of  limitations,  stale 
demands  wiU  not  be  aided  in  equity  where  the  claimant  has  slept 
upon  his. rights  for  so  long  a  time  and  under  such  circumstances  as 
to  make  it  inequitable  to  enter  upon  an  inquiry  as  to  the  validity 
thereof,  or  to  allow  the  remedy  sought.  Where  such  is  the  condi- 
tion, the  demand  is,  in  a  court  of  equity,  barred  by  laches.  Unless 
such  conditions  exist,  the  demand  is  not  so  barred. 

Id. — Question  of  Laches  Primarily  for  Trial  Court. — Whether  such 
is  the  situation  is  a  question  in  the  first  instance  for  the  trial  court, 
and  if  its  conclusion  thereon  can  reasonably  be  held  to  find  suffi- 
cient support  in  the  evidence,  an  appellate  court  should  not  inter- 
fere therewith. 

Id. — Cancellation  or  Deed — Evidence  Insufficient  to  Establish 
Laches. — In  an  action  to  set  aside  a  deed  executed  by  the  plaintiff 
to  her  brother-in-law,  on  the  ground  that  its  execution  was  procured 
by  means  of  duress  and  undue  influence  exercised  by  him  upon  her, 
it  is  held,  upon  a  review  of  the  evidence,  that  the  trial  court  was 
justified  in  its  conclusion  that  the  defendant  could  not  have  been 
prejudiced  by  the  plaintiff's  delay  of  a  year  and  nine  and  one-half 
months  in  commencing  the  action,  and  that  the  plaintiff  was  not 
guilty  of  laches. 

Id. — Ratification  of  Deed— Taking  and  Recording  <7ontemporaneous 
iNSiiiUMENT. — The  mere  taking  and  recordation  by  such  plaintiff  of 
an  instrument  executed  by  the  defendant  practically  contemporane- 
ously with  the  deed  and  as  part  of  the  same  transaction,  whereby 
the  defendant  undertook,  in  conjunction  with  the  plaintiff,  to  execute 
a  note  secured  by  a  mortgage  of  the  granted  premises,  if  the  same 
became  necessary  to  raise  money  for  the  plaintiff's  support,  did  not 
amount  to  a  subsequent  ratification  of  the  deed. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    N.  A.  Hawkins,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Eobert  Edgar,  and  Oliver  Youngs,  Jr.,  for  Appellant. 

Frank  V.  Kington,  for  Respondent. 

ANGELLOTTI,  J.— This  is  an  action  initiated  by  Louise 
Lauterbach  to  obtain  a  decree  adjudging  a  deed  executed  by 
her  to  defendant,  the  brother  of  her  deceased  husband,  on 
November  24,  1906,  to  be  null  and  void,  and  quieting  her  title 
to  the  land  described  therein  as  against  said  defendant,  on 
the  ground  that  the  execution  of  the  same  was  procured  by 
defendant  by  means  of  duress  and  undue  influence  exercised 
by  him  upon  her.  This  deed  reserved  to  Mrs.  Lauterbach  a 
life  estate  in  the  property  conveyed.  The  action  was  com- 
menced on  September  16,  1908.  The  findings  and  judgment 
were  in  favor  of  plaintiff.  This  is  an  appeal  by  defendant 
from  such  judgment.  Since  the  taking  of  the  appeal,  Louise 
Lauterbach  died,  and  the  executors  of  her  will  have  been  sub- 
stituted as  plaintiffs. 

1.  No  claim  is  made  in  the  briefs  that  the  evidence  is  insuf- 
ficient to  support  any  of  the  findings  of  the  trial  court. 

2.  It  is  claimed  that  Mrs.  Lauterbach 's  right  of  action  was 
** barred  by  reason  of  her  laches  in  bringing  suit."  As  we 
have  seen,  the  date  of  the  execution  of  the  deed,  as  alleged 
in  the  complaint,  was  November  24,  1906,  while  the  action  was 
not  commenced  until  September  16,  1908.  The  complaint 
was  treated  in  the  lower  court  by  all  the  parties  as  sufficiently 
stating  a  cause  of  action,  no  objection  by  demurrer  being  made 
and  the  defendant  answering  upon  the  merits.  Nothing  was 
said  about  laches  in  the  lower  court  until  the  very  close  of 
the  trial,  when  all  of  the  evidence  on  both  sides  had  been  re- 
ceived. Defendant  then  moved  for  judgment  **on  the  ground 
of  plaintiff's  laches  in  commencing  the  action."  Although 
the  record  does  not  show  that  the  court  formally  ruled  upon 
this  motion,  the  judge  saying  only  **Very  well,  the  case  is 
submitted,"  in  view  of  the  findings  and  the  judgment  the 
motion  must  be  deemed  to  have  been  denied.    We  do  not  think 


Jan.  1913.]  Suhr  v,  Lauterbagh.  593 

that  the  allegations  of  the  complaint  were  such  in  so  far  as 
the  question  of  laches  is  concerned,  as  to  warrant  us  in  hold- 
ing, after  answer,  trial,  and  judgment,  that  the  complaint 
failed  to  state  a  cause  of  action.  The  only  question  then  is 
whether  the  evidence  was  such  as  to  support  the  conclusion 
of  the  trial  court  that  there  was  no  such  unreasonable  delay 
on  the  part  of  Mrs.  Lauterbach  in  asserting  her  right  to  avoid 
this  deed  as  would  bar  her  action.  *'It  is  well  settled  that 
the  defense  of  laches  need  not  be  pleaded,  but  that  when  it 
appears  from  the  evidence  that  the  seeker  of  relief  in  equity 
has  been  guilty  of  laches  the  court  will  deny  such  relief  s^ia 
sponte  without  any  pleading."  The  denial  of  defendant's 
motion  for  judgment  on  the  ground  of  laches  amounted  to 
a  declaration  and  finding  to  the  effect  that  the  plaintiff  wsus 
not  guilty  of  laches.  (Stevinson  v.  San  Joaquin  etc,  Co., 
162Cal.  141,  [121Pac.  398].) 

The  evidence  indicates  that  the  deed,  although  dated  Novem- 
ber 24,  1906,  was  not  delivered  until  December  1,  1906.  The 
time  between  the  delivery  of  the  deed  and  the  commencement 
of  the  action  was  thus  one  year  and  nine  and  one-half  months. 
This  was  much  less  than  the  period  prescribed  by  our  statute 
of  limitation  within  which  such  an  action  may  be  brought. 
But,  of  course,  that  fact  does  not  bar  the  defense  of  laches, 
which  is  based  entirely  on  equitable  principles.  It  is  well 
settled  that  "entirely  independent  of  any  statutory  period 
of  limitations,  stale  demands  will  not  be  aided  where  the 
claimant  has  slept  upon  his  rights  for  so  long  a  time  and 
under  such  circumstances  as  to  make  it  inequitable  to  enter 
upon  an  inquiry  as  to  the  validity  thereof."  {Klienclaus  v. 
Duiard,  147  Cal.  245,  [81  Pac.  516].)  "Where  such  is  the 
condition,  the  demand  is,  in  a  court  of  equity,  barred  by 
laches."     (Id.) 

"As  has  often  been  said,  there  is  no  artificial  rule  as  to  the 
lapse  of  time  or  circumstances  which  will  justify  the  appli- 
cation of  the  doctrine.  Each  case  as  it  arises  must  neces- 
sarily be  determined  by  its  own  circumstances."  (Id.)  "In 
order  to  bar  a  remedy  because  of  laches,  there  must  appear, 
in  addition  to  mere  lapse  of  time,  some  circumstances  from 
which  the  defendant  or  some  other  person  may  be  prejudiced, 
or  there  must  be  such  lapse  of  time  that  it  may  be  reasonably 
supposed  that  such  prejudice  will  occur  if  the  remedy  is  al- 
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lowed."  (Cahill  v.  Superior  Court,  145  Cal.  42,  47,  [78  Pac. 
767].)  The  plaintiff  is  not  to  be  held  barred  from  his  rem- 
edy for  the  wrong  alleged  to  have  been  done  him,  on  the 
ground  that  he  has  been  guilty  of  laches,  unless  his  delay  in 
bringing  action  has  been  of  such  length  and  under  such  cir- 
cumstances that  it  would  be  inequitable  to  enter  into  an  in- 
quiry as  to  the  validity  of  his  claim  or  to  allow  such  remedy. 
Whether  such  is  the  situation  is  a  question  in  the  first  instance 
for  the  trial  court,  and  if  its  conclusion  thereon  can  reasonably 
be  held  to  find  sufficient  support  in  the  evidence,  an  appel- 
late court  should  not  interfere  therewith. 

The  evidence  in  this  case  was  such  as  to  amply  support  a 
conclusion  by  the  trial  court  tod;he  effect  that  defendant  could 
not  have  been  prejudiced  in  the  slightest  degree  by  plaintiff's 
delay  in  commencing  this  action.  The  only  matter  suggested 
by  counsel  for  defendant  as  to  which  such  prejudice  was  or 
might  be  caused,  was  that  he  (defendant)  had  a  claim  for 
$3,680.75  against  plaintiff  for  services  rendered  and  board, 
at  the  time  of  the  delivery  of  the  deed,  which  he  claimed  on 
the  trial  was  the  real  consideration  for  the  execution  of  the 
deed,  that  relying  upon  the  deed  he  had  failed  to  take  any 
proceeding  for  the  enforcement  of  his  claim,  and  that  at  the 
time  of  the  commencement  of  the  action  this  claim  had  become 
barred  by  the  statute  of  limitations.  Of  this  alleged  claim, 
as  was  shown  by  the  account  furnished  by  defendant  on  the 
trial,  $3,217  was  already  barred  by  such  statute  at  the  date 
of  the  delivery  of  the  deed,  and  of  the  remaining  $463.75  at 
least  ninety-eight  dollars  was  not  barred  at  the  time  of  the 
commencement  of  this  action,  leaving  only  $365.75  of  the 
$3,680.75  as  to  which  defendant  could  have  possibly  lost  any 
right  by  reason  of  the  statute  of  limitations  on  account 
of  plaintiff's  delay.  His  additional  charges,  aggregating 
$576.25,  for  alleged  services,  etc.,  subsequent  to  the  delivery 
of  the  deed,  were,  of  course,  in  no  way  imperiled  by  any  stat- 
ute of  limitations  by  reason  of  the  delay.  The  evidence  was 
such  as  to  support  a  conclusion  that,  regardless  of  the  statute 
of  limitations,  defendant  had  no  legal  claim  whatever  against 
plaintiff  at  the  time  of  the  delivery  of  the  deed,  and  had  never 
asserted  any  such  claim  except  for  board  for  a  short  time, 
for  which  Mrs.  Lauterbach  testified  he  had  been  fully  paid. 
The  account  presented  by  him  on  the  trial,  when  for  the  first 
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time,  apparently,  Mrs.  Lauterbach  was  made  acquainted  with 
the  fact  that  he  asserted  any  claim  against  her  for  money 
on  account  of  services  rendered,  was  of  such  a  character,  when 
considered  in  connection  with  the  other  evidence,  as  to  warrant 
the  learned  judge  of  the  trial  court  in  entirely  disregarding 
it,  as  is  apparent  from  his  opinion  he  did.  There  was  also 
8u£Scient  support  in  the  evidence  for  the  conclusion  that  there 
was  no  understanding  on  the  part  of  plaintiff  that  she  was 
deeding  this  property  to  defendant  on  account  of  any  claim 
for  money  due  him,  and  that  the  only  thing  in  the  way  of 
consideration  suggested  to  her  was  that  he  would  see  that 
she  did  not  want  anything  during  her  lifetime.  From  what 
we  have  said  it  is  clear  that  the  court  below  was  warranted 
in  concluding  that  even  as  to  the  small  portion  of  the  asserted 
claim  as  to  which  the  statute  of  limitations  intervened  as  a 
bar  between  the  time  of  the  delivery  of  the  deed  and  the  date 
of  the  commencement  of  the  action,  defendant  suffered  no 
prejudice  by  reason  of  the  delay. 

It  is  further  to  be  noted  that  there  was  evidence  sufficient 
to  support  a  conclusion  that  plaintiff  made  known  to  defend- 
ant very  shortly  after  the  delivery  of  the  deed  that  she  was 
not  satisfied  and  wished  to  have  the  property  back,  and  sev- 
eral times  made  a  request  of  defendant  to  that  effect.  The 
evidence  was  also  such  as  to  support  a  conclusion  that  for 
a  long  time  after  the  delivery  of  the  deed  plaintiff  was  to  a 
great  extent  under  the  same  influence  that  existed  at  the  time 
of  the  execution  thereof. 

We  are  satisfied  that  it  cannot  be  held  that  the  conclusion  of 
the  lower  court  that  plaintiff  was  not  guilty  of  laches  was  not 
sufficiently  supported  by  the  evidence. 

3.  The  other  points  made  for  reversal  require  but  little  no- 
tice. 

There  was  no  subsequent  ratification  by  plaintiff  of  the  deed. 
The  instrument  signed  by  defendant,  dated  November  23, 
1906,  but  signed  "after''  the  deed,  and  marked  "Recorded 
at  request  of  L.  Lauterbach,"  relied  on  as  showing  such  a 
ratification,  was  practically  contemporaneous  with  the  deed 
and  part  of  the  same  transaction.  This  instrument  was  sim- 
ply an  undertaking  on  the  part  of  defendant,  "as  a  further 
consideration  for  the  conveyance,"  to  execute  a  note  secured 
by  mortgage  on  the  property  conveyed^  in  conjunction  with 
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the  grantor,  to  enable  the  grantor  to  obtain  a  loan  thereon 
for  her  own  use,  if  it  became  absolutely  necessary  to  raise 
money  in  that  way  for  her  support.  No  such  note  or  mort- 
gage was  ever  given,  or  requested  by  plaintiff. 

There  is  nothing  at  all  in  the  claim  that  Mrs.  Lauterbach 
was  not  damaged  by  the  loss  of  her  property. 

The  judgment  is  affirmed. 

Shaw,  J.,  and  Sloss,  J.,  concurred. 


[L.  A.  No.  2799.    In  Bank.— January  24,  1913.] 

EMIL  S.  GUGOLZ,  Respondent,  v.  C.  M.  GEHBKENS, 
Executor  of  the  Last  Will  and  Testament  of  Marie  6u- 
golz.  Deceased,  et  al..  Appellants. 

Will — Contract  Between  Sole  Heir  and  Executoes  to  Defeat  Pro- 
bate— Illegal  Consideration — ^Public  Policy. — ^A  contract  be- 
tween  the  executors  named  in  a  will  and  the  sole  heir  of  the  testator, 
by  which  the  executors  agreed,  in  consideration  of  the  promise  of 
the  heir  to  bequeath  to  each  of  them  by  her  last  will  a  portion  of 
her  estate,  to  actually  join  with  such  heir  in  having  the  wiU  set 
aside,  regardless  of  its  validity  and  in  violation  of  the  rights  of 
other  legatees  who  received  benefits  thereunder,  to  use  the  office  to 
which  they  were  appointed  by  the  will  to  accomplish  this  result, 
and  as  executors  named  in  the  will  to  institute  a  proceeding  for  its 
probate  and  the  issuance  of  letters  testamentary  to  themselves  for 
the  sole  purpose  of  enabling  the  heir  to  contest  the  same  and  to  allow 
such  contest  to  prevail  by  default  on  their  part,  regardless  of  the 
merits  thereof,  is  not  a  mere  agreement  for  the  relinquishment  of 
a  valid  right,  or  a  matter  which  concerns  the  parties  only,  but  is 
a  contract  opposed  to  public  policy,  and  is  based  upon  an  iUegai 
consideration. 

Id. — Parties  in  Pari  Delicto — Aunt  and  Nephew. — In  the  absence  of 
any  evidence  tending  to  show  the  exercise  of  undue  influence  by 
such  heir  over  one  of  the  executors,  or  that  he  was  ignorant  of  the 
law,  the  mere  fact  that  such  heir  was  his  aunt  and  was  in  loco 
parentis  to  him,  and  that  he  had  barely  attained  his  majority  at 
the  time  the  will  was  denied  probate,  does  not  prevent  thoin  from 
being  in  pari  delicto  in  respect  to  such  contract. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County  and  from  an  order  refusing  a  new  trial. 
Leon  F.  Moss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mott  &  Dillon,  and  Louis  W.  Myers,  for  Appellante. 

R.  L.  Horton,  for  Respondent. 

ANGELLOTTI,  J.— Plaintiff  had  judgment,  from  which 
and  from  an  order  denying  their  motion  for  a  new  trial  de- 
fendants appeal.  The  action  is  one  to  enforce  an  alleged  oral 
agreement  made  in  1881  by  which  Marie  Gugolz,  the  deceased, 
agreed  to  make  a  will  in  favor  of  plaintiff  to  the  extent  of 
one-fourth  of  all  the  property  that  she  should  die  possessed 
of.  She  died  testate  in  January,  1907,  leaving  an  estate  of 
the  value  of  about  thirty-seven  thousand  dollars.  By  her  will 
she  bequeathed  to  various  persons  other  than  plaintiff  sums 
aggregating  about  twenty-two  thousand  dollars.  To  plaintiff 
she  left  five  dollars  and  no  more.  The  defendants  other  than 
the  executor  of  the  will  are  all  either  legatees  thereunder  or 
heirs  of  the  deceased.  The  trial  court  found  in  accord  with 
the  allegations  of  the  complaint,  and  concluded  that  plaintiff 
was  entitled  to  a  one-fourth  interest  in  the  entire  estate,  sub- 
ject to  administration  thereof,  and  that  defendants  are  con- 
structive trustees  of  such  interest  therein  for  the  benefit  or  use 
of  plaintiff. 

Plaintiff  was  a  nephew  of  the  deceased  husband  of  Marie 
Gugolz,  Caspar  Gugolz,  being  the  son  of  a  brother  of  said 
Caspar  Gugolz.  He  lived  with  and  was  maintained  and  cared 
for  by  said  Caspar  and  Marie  Gugolz  from  1871,  when  he  was 
about  ten  years  of  age,  to  the  time  of.  death  of  Caspar,  which 
occurred  in  December,  1881,  in  Denver,  Colorado,  where  Cas- 
par resided.  He  continued  to  live  with  deceased  after  the 
death  of  Caspar  until  some  time  in  1890,  when  he  married, 
after  which  he  lived  in  Denver,  and  deceased  lived  in  Los 
Angeles,  California.  He  was  never  legally  adopted  by  either 
Caspar  or  Marie.  Notwithstanding  many  allegations  and  find- 
ings as  to  matters  of  this  character,  there  is  no  contention 
that  there  is  anything  alleged  or  found  that  would  entitle 
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plaintiff  to  any  relief  other  than  the  alleged  agreement  herein- 
before referred  to,  and  no  such  contention  could  reasonably 
be  made.  Plaintiff  bases  his  claim,  as  he  must,  solely  on  such 
agreement. 

The  facts  relating  to  the  agreement,  as  alleged  in  the  com- 
plaint, were  substantially  as  follows:  Caspar  died  testate, 
leaving  an  estate  amounting  in  value  to  about  thirty  thousand 
dollars.  By  his  will  he  gave  to  plaintiff  a  one-fourth  interest 
in  all  his  property  and  estate.  Marie  Gugolz  informed  plain- 
tiff that  she  was  dissatisfied  with  the  terms  of  said  will  and 
would  contest  it,  asked  plaintiff  not  to  make  any  objection 
to  such  contest,  and  promised  him  that  if  he  made  no  such 
objection,  she  would  make  a  will  in  his  favor,  leaving  him 
a  one-fourth  interest  in  all  of  the  property  that  she  should 
die  possessed  of,  and  that  he  would  lose  nothing  by  refraining 
from  making  such  opposition.  He,  having  perfect  confidence 
and  trust  in  said  aunt  and  her  promise,  consented  and  agreed. 
She  did  contest  the  will,  plaintiff  made  no  opposition  to  said 
contest,  and  the  will  was  set  aside  and  denied  probate  by  the 
court.  '*If  he  had  made  opposition  to  the  contest  .  .  .  , 
he  believes  that  the  same  would  have  been  sustained,"  and  he 
would  have  opposed  it  but  for  her  promise.  The  contest  went 
by  default,  by  reason  of  his  failure  to  oppose  the  same.  It 
was  alleged  that  such  promise  was  based  upon  a  good,  valid 
and  adequate  consideration. 

The  findings  of  the  trial  court  show,  in  addition  to  the  above, 
the  following:  By  the  will  of  Caspar,  a  life  interest  in  all 
his  property  was  given  to  said  Marie  Qugolz.  Subject  to  such 
life  interest,  plaintiff  was  given  one-fourth  of  the  estate,  a 
brother,  Edward,  in  Switzerland,  was  given  one-fourth,  one 
Adolph  Aeppli  was  given  one-fourth,  and  the  six  children  of 
Gottlieb  Aeppli  were  given  one-fourth.  Plaintiff  and  Adolph 
Aeppli  were  by  the  terms  of  the  will  made  the  executors 
thereof.  At  the  time  of  the  agreement  plaintiff  had  not  quite 
attained  the  age  of  majority,  but  was  of  full  age  on  the  day 
when  the  hearing  on  the  application  for  probate  was  had. 
The  findings  as  to  the  terms  of  the  agreement  and  the  matter 
of  consideration  were  in  accord  with  the  allegations  of  the 
complaint. 

The  answers  of  defendants  sufficiently  deny  the  allegations 
of  the  complaint  as  to  the  terms  of  the  agreement  and  the  mat- 
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ter  of  a  good,  valid,  and  adequate  consideration,  and  the  find- 
ings on  these  matters  are  sufficiently  attacked  by  specifications 
of  insufficiency. 

The  evidence  as  to  the  terms  of  the  agreement  in  so  far  as 
they  refer  to  what  plaintiff  was  to  do  in  consideration  of  the 
promised  act  of  Marie  Ougolz,  shows  a  very  different  case  from 
that  presented  by  either  complaint  or  findings,  and  one,  we 
believe,  that  presents  a  materially  different  legal  question. 
Of  course,  it  is  naturally  to  be  expected  that  there  would  ordi- 
narily be  some  difficulty  in  proving  just  what  an  oral  agree- 
ment made  more  than  twenty-five  years  before  was,  where 
there  is  no  written  memorandum  of  any  kind  to  show  the  con- 
versation relied  upon  as  stating  the  terms.  But  here,  in  the 
light  of  the  testimony  of  the  plaintiff  himself,  who  gave  the 
only  evidence  there  was  as  to  terms  of  the  agreement,  and  the 
evidence  as  to  what  was  actually  done  by  him  in  pursuance 
of  the  agreement,  there  can  be  no  question  as  to  just  what,  in 
substance,  the  agreement  was. 

On  the  evening  of  the  day  on  which  Caspar  Gugolz  was 
buried,  December  29  or  30,  1881,  Marie  Ougolz,  and  plaintiff, 
and  Adolph  Aeppli,  who  had  come  from  Chicago  for  the  fu- 
neral, were  together  at  the  residence  of  Mrs.  Gugolz.  They 
read  the  will,  and  Mrs.  Gugolz  expressed  her  dissatisfaction 
therewith.  She  said  to  them :  ''If  you  agree  to  make  no  oppo- 
sitioii  and  to  have  this  mil  set  aside,  you  and  Adolph,  I  will, 
right  after  it  it  is  defeated,  make  my  will  giving  you  each  your 
quarter  after  my  death.  Emil,  you  can  have  your  quarter, 
and  Adolph  shall  have  your  quarter,  and  the  will  will  be  made 
in  the  same  division  as  uncle  had  it.''  They  both  agreed,  say- 
ing, **Yes,  we  will  help  you  out,  and  if  you  will  fulfill  your 
promise  and  make  your  will  the  same  as  uncle  had  it,  we  tuiU 
help  you  out  in  every  shape  and  form.**  The  next  day  they 
all  three  went  to  the  office  of  the  lawyer  who  had  drawn  the 
will,  and  who  had  acted  as  one  of  the  subscribing  witnesses 
when  it  was  executed  December  18,  1881.  This  lawyer  was 
told  by  them  that  "all  three  of  us  agreed  together  to  have  it 
(the  will)  set  aside,  and  if  it  can  be  done  to  have  it  done." 
He  told  them  it  would  be  a  ''pretty  hard  matter  to  do  it," 
but  that  "of  course,  with  a  little  scheming  ...  it  can 
be  accomplished."  He  directed  them  to  return  in  a  few  days. 
On  their  return,  January  4, 1882,  they  were  taken  by  the  law- 
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yer  before  the  probate  judge,  where  plaintiff  and  Adolph 
Aeppli  signed  a  petition  for  the  admission  to  probate  of  Cas- 
par's will  and  the  issuance  to  them  of  letters  testamentary, 
and  were  sworn  as  to  the  truth  of  the  allegations  of  the  peti- 
tion by  said  judge.  A  few  days  later  the  three  went  to  the 
lawyer's  oflSce  again,  and  Marie  Gugolz  signed  a  written  oppo- 
sition to  the  application  for  probate.  On  January  25,  1882, 
the  three  went  with  the  lawyer  to  court,  together  with  the 
lawyer's  partner,  who  acted  on  the  hearing  as  the  attorney 
for  Marie  Gugolz.  The  two  subscribing  witnesses  testified, 
being  questioned  only  by  the*  attorney  appearing  for  Marie 
Gugolz.  The  deposition  of  the  attorney  who  drew  the  will 
shows  that  the  petitioning  executors  had  no  attorney  on  such 
hearing,  did  nothing  after  filing  their  petition  to  sustain  the 
will,  simply  remained  quiet  at  such  hearing  **and  kept  close 
to  Mrs.  Gugolz,"  and  that  "all  went  the  other  way  by  the  per- 
suasions, promises,  and  inducements  of  Mrs.  Gugolz."  This 
was  in  no  way  contradicted.  When  the  hearing  was  com- 
pleted, the  attorney  who  drew  the  will,  according  to  the  testi- 
mony of  plaintiff,  came  over  to  the  three  and  said  to  the 
executors,  **I  have  defeated  that  will  in  favor  of  your  aunt." 
The  deposition  of  this  lawyer  further  shows  that  Caspar  Gu- 
golz was  not  mentally  incompetent  to  execute  a  will,  and  that 
it  was  not  true  that  the  subscribing  witnesses  did  not  sub- 
scribe their  names  in  the  presence  of  the  testator.  Plaintiff 
himself  testified  that  he  was  present  at  the  execution  of  such 
will;  that  Caspar  Gugolz  signed  the  will  in  the  presence  of 
the  subscribing  witnesses,  and  that  both  subscribing  witnesses 
attached  their  signatures  at  the  request  and  in  the  presence 
of  the  deceased,  and  that  he  stated  it  was  his  will.  This  un- 
contradicted testimony  covers  all  the  grounds  of  the  contest 
made.  There  appears  to  be  no  reason  to  doubt  that  the  will 
was  in  fact  valid,  and  that  plaintiff  knew  it  to  be  valid.  The 
record  sufficiently  shows  that  none  of  the  other  beneficiaries 
under  the  will  was  in  Colorado  at  the  time,  or  knew  anything 
about  the  proceedings.  On  January  25,  1882,  the  alleged  will 
was  denied  probate,  and,  as  a  result,  all  of  the  property  of 
Caspar  Gugolz  was  subsequently  distributed  to  Marie  Gugolz, 
as  sole  heir. 

Going  back  to  the  language  used  by  plaintiff  in  his  testi- 
mony as  to  the  terms  of  the  contract,  we  see  that  the  propo- 
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sition  made  by  Marie  Gugolz  to  the  two  executors  was  to  leave 
them  each  one-fourth  of  her  estate  if  they  would  agree,  not 
only  to  make  no  opposition  to  her  contest,  but  also  ''to  have 
this  will  set  aside,"  and  that  they  in  response  said  that  if  she 
would  make  such  a  disposition  of  her  property,  **we  will 
help  you  out  in  every  shape  and  form."  This  implied  not  only 
passive  acquiescence  in  anything  she  might  do  in  the  matter 
of  a  contest,  but  also  such  active  participation  on  their  part, 
even  as  executors,  as  might  be  essential  to  bring  about  the 
setting  aside  of  the  will,  and  the  conduct  of  the  executors 
thenceforth  to  the  time  of  the  making  of  the  order  denying 
probate  of  the  will  clearly  shows  their  understanding  that 
such  was  the  nature  of  their  undertaking.  We  may  concede 
that  the  contract  as  alleged  and  found  cannot  be  held,  in  view 
of  the  authorities,  to  be  void  as  against  public  policy,  or  to 
be  based  upon  an  illegal  consideration.  But  the  contract 
shown  by  the  evidence  is  a  very  different  contract  from  thj» 
one  alleged  and  found.  The  contract  shown  was  one  between 
the  executors  named  in  the  will  on  the  one  hand,  and  the 
sole  heir  of  deceased  on  the  other,  by  which  the  executors 
agreed  to  actually  join  with  such  heir  in  having  the  will  set 
aside,  regardless  of  its  validity  and  in  violation  of  the  rights 
of  the  legatees  other  than  themselves,  who  were  entitled  un- 
der the  will  to  one-half  of  the  estate  subject  to  the  life  interest 
of  Marie  Gugolz,  to  use  the  office  to  which  they  were  appointed 
by  the  will  to  accomplish  this  result,  as  executors  named  in 
the  will  to  institute  a  proceeding  for  its  probate  and  the  is- 
suance of  letters  testamentary  to  themselves  for  the  sole  pur- 
pose of  enabling  the  heir  to  contest  the  same  and  to  allow 
such  contest  to  prevail  by  default  on  their  part,  regardless 
of  the  merits  thereof,  all  in  consideration  of  the  promise  on 
the  part  of  the  heir  to  bequeath  to  each  of  them  by  her  last 
will  one-fourth  of  her  estate.  This,  of  course,  was,  as  said 
hy  counsel  for  appellants,  not  a  mere  agreement  **for  relin- 
quishment of  a  valid  right,"  or  **a  matter  which  concerns  the 
parties  only."  It  apears  to  us  that  a  mere  statement  of  the 
terms  of  the  real  contract  is  enough  to  clearly  show  that  the 
contract  is  opposed  to  public  policy  and  is  based  upon  an 
illegal  consideration. 

The  absence  of  sound  objection  on  this  ground  to  a  contract 
having  for  its  sole  purpose  the  disposition  of  property  in  a 
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manner  different  from  that  proposed  by  a  testator,  even  where 
the  contract  contemplates  the  rejection  of  the  will  when  of- 
fered for  probate,  or  its  setting  aside  when  admitted  to  pro- 
bate, when  it  is  entirely  free  from  fraud,  and  is  made  by 
all  the  parties  in  interest,  may  be  freely  conceded.  As  has 
often  been  substantially  said,  the  public  generally  has  no  in-, 
terest  in  the  matter  of  the  probate  of  a  will,  and  only  those 
interested  in  the  estate  under  the  will  or  otherwise  are  affected 
by  such  a  contract.  If  they  all  agree  upon  some  course  to  be 
followed,  and  their  contract  is  otherwise  free  from  contem- 
plated fraud  or  violation  of  any  law,  no  one  else  has  any  such 
interest  as  warrants  complaint.  Such  was  the  character  of 
contract  involved  in  Spangenberg  v.  Spangenberg,  19  Cal. 
App.  439,  [126  Pac.  379],  especially  relied  on  by  plaintiff 
here,  where  the  contract  purported  to  affect  only  such  prop- 
erty of  the  deceased  as  should  in  fact  be  received  by  the  par- 
ties thereto.  In  Estate  of  Oarcelon,  104  Cal.  570,  [43  Am. 
St.  Rep.  134,  32  L.  R.  A.  595,  38  Pac.  414] ,  another  case  much 
relied  on  by  plaintiff,  a  contract  by  an  heir  to  refrain  from 
contesting  a  will  was  involved.  It  was  said  that  the  contract 
was  one  that  concerned  the  parties  alone,  and  one  that  did 
not  appear  to  be  against  public  policy.  The  contract  here 
involved  concerned  not  only  the  parties  thereto,  but  also  all 
the  other  legatees  under  the  will  of  Caspar  Gugok,  none  of 
whom,  the  record  sufficiently  shows,  was  present  or  had  any 
actual  notice  of  what  was  being  done.  Such  other  legatees 
were  all  entitled,  if  the  will  stood,  to  receive  the  amounts 
given  them,  subject  to  the  life  interest  given  to  Marie  Gugolz. 
This  interest  given  them  was  free  from  any  power  of  dispo- 
sition on  the  part  of  said  Marie  Gugolz.  The  setting  aside 
of  the  will  involved  the  absolute  destruction  of  this  right  con- 
ferred on  them  thereby,  and  the  vesting  of  the  whole  of  their 
interest  in  Marie  Gugolz,  to  do  with  as  she  saw  fit.  The  pur- 
pose and  effect  of  the  contract  were  to  accomplish  this  very 
result,  to  prevent  the  probate  of  the  will  in  order  to  defeat 
the  rights  of  the  legatees  thereunder,  not,  it  may  be  conceded, 
merely  to  so  deprive  such  legatees  of  their  rights,  but  for  the 
purpose  of  enabling  Marie  Gugolz  to  have  all  of  the  property, 
with  absolute  power  of  disposition.  The  only  undertaking 
of  Marie  Gugolz  was  to  leave  such  property  as  she  possessed 
at  the  time  of  her  death  to  the  legatees  named  in  her  has- 
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band's  will,  in  the  proportions  specified  therein*.  In  addition 
to  this,  the  contract  contemplated,  and  in  its  execution  involved, 
not  the  mere  omission  of  the  executors  named  in  the  will  to 
take  any  step  looking  to  the  defense  thereof,  but  their  active 
co-operation  as  executors  in  so  presenting  the  matter  to  the 
court  as  to  bring  about  the  invalidation  of  the  will,  Yegardless 
of  whether  or  not  there  was  any  legal  objection  thereto.  Wc 
think  no  case  can  be  found  in  which  such  a  contract  has  been 
held  to  be  valid.  It  has  been  expressly  held  that  an  agree- 
ment to  resist  the  probate  of  a  wiU  and  procure  it  to  be  set 
aside  so  as  to  cut  off  the  interest  of  one  who  is  not  a  party 
to  the  agreement  is  against  public  policy,  it  being  said  that 
the  object  of  such  a  contract  was  against  public  policy  as  tend- 
ing to  thwart  justice.  (See  Oray  v.  McBeynolds,  65  Iowa, 
461,  [54  Am.  Rep.  16,  21  N.  W.  777].)  In  Cochran  v.  Zach- 
ety,  137  Iowa,  585,  [126  Am.  St.  Rep.  307,  15  Ann.  Cas.  297, 
16  L.  R.  A.  (N.  S.)  235,  15  N.  W.  486],  the  heirs  of  the  tes- 
tator, who  were  given  a  life  interest  by  the  will,  with  remain- 
der over  to  their  issue,  in  order  to  obtain  a  fee  simple  title, 
agreed  with  the  person  named  as  executor  to  pay  him  two 
thousand  dollars  in  lieu  of  the  compensation  he  would  be 
entitled  to  as  executor  and  trustee  if  the  provisions  of  the 
will  should  be  carried  out,  if  he,  acting  in  conjunction  with 
them,  should  secure  the  setting  aside  of  the  will  of  deceased. 
The  executor  did  not  even  petition  for  the  probate  of  the 
will,  such  petition  being  presented  by  the  guardian  of  one  of 
the  heirs.  The  will  was  denied  probate,  on  the  contest  made 
thereto.  The  question  of  the  executor's  right  to  recover  the 
two  thousand  dollars  agreed  to  be  paid  him  was  presented, 
and  the  contract  was  held  to  be  against  public  policy,  and  re- 
covery thereon  was  denied.  It  was  said  that  by  the  contem- 
templated  adjudication  that  the  will  was  not  valid,  the  rights 
of  the  issue  entitled  to  the  remainder  were  to  be  absolutely 
defeated,  and,  citing  Oray  v.  McReynolds,  65  Iowa,  461,  [54 
Am.  Rep.  16,  21  N.  W.  777],  that  such  an  agreement  to  cut 
off  the  interest  of  one  who  is  not  a  party  is  against  public 
policy.  It  was  further  held  that  the  agreement  there  involved 
was  against  public  policy  in  that  it  contemplated  the  violation 
by  defendant  of  the  trust  reposed  in  him  by  his  father  in  nam- 
ing  him  as  an  executor  to  carry  out  the  provisions  of  the  will, 
although  he  had  not  assumed  any  obligation    as   such,    the 
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court  saying  'that  it  believed  it  to  be  in  violation  of  public 
policy  that  he  should  speculate  on  the  advantages  which  would 
accrue  to  him  as  executor  and  trustee,  should  the  will  be 
admitted  to  probate,  and  make  the  relinquishment  of  those 
advantages  the  consideration  for  an  agreement  to  secure  a 
pecuniary  consideration.  It  was  further  said  that  any  con- 
tract which  involves  a  fraud  on  the  rights  of  others  is  against 
public  policy.  In  Ridenhaugh  v.  Young,  145  Mo.  274,  [46 
S.  W.  959],  the  agreement  of  one  heir  to  pay  another  ten  thou- 
sand dollars  if  a  proceeding  for  the  setting  aside  of  the  will 
of  the  deceased  instituted  by  the  promisor  should  be  success- 
ful and  the  will  set  aside  was  involved.  The  effect  of  such 
a  conclusion  of  the  proceeding  was  to  cut  off  the  rights  of  a 
devisee  who  was  not  a  party  to  the  agreement.  It  was  said 
that  under  the  facts  appearing,  the  contract  was  entered  into 
by  two  apparent  adversary  parties  without  the  consent  of  a 
codefendant  of  one  of  them,  and  that  the  participating  de- 
fendant w^as  to  be  paid  a  money  consideration  by  the  con- 
testant if  he  was  successful.  It  was  said  by  the  court  that 
the  contract  showed  that  it  was  entered  into  for  the  purpose 
of  defrauding  the  devisee  not  a  party  to  the  agreement,  and 
of  imposing  upon  the  court,  under  the  pretense  by  the  prom- 
isee that  she  was  acting  in  concert  with  her  codefendant  in 
resisting  the  suit  to  set  aside  the  will,  while  at  the  same  time 
she  was  conniving  with  the  plaintiff  to  bring  about  a  differ- 
ent result,  for  all  of  which  she  was  to  receive  a  consideration. 
It  is  to  be  noted  that  by  the  agreement  there  involved,  the  con- 
testant agreed  with  the  promisee  to  transfer  to  the  devisee 
who  was  not  a  party,  all  his  interest  in  certain  lands  devised 
by  the  will  to  such  devisee,  thus  making  a  promise  for  his 
benefit,  just  as  in  the  case  at  bar  Marie  Gugolz  made  such  a 
promise  for  the  benefit  of  those  not  parties  to  the  agreement 
between  herself  and  the  executors.  What  was  said  by  the  su- 
preme court  of  Missouri  as  to  the  contract  involved  in  the  case 
referred  to,  as  stated  above,  is  applicable  here.  The  contract 
here,  by  the  very  terms,  was  a  fraud  upon  the  other  legatees, 
and  must  be  held  to  have  been  entered  into  for  the  purpose 
of  defrauding  them.  It  further  must  be  held  to  have  contem- 
plated an  imposition  upon  the  probate  court,  the  inaugura- 
tion of  a  proceeding  in  which  the  parties  appearing  were  to 
be  apparently  adversary,  while  in  fact  they  were  all  actively 
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engaged  in  seeking  the  same  result,  the  setting  aside  of  the 
will  of  deceased,  as  invalid,  absolutely  without  regard  to  the 
merits  of  the  contest.  Of  the  agreement  involved  in  the  case 
referred  to,  the  supreme  court  of  Missouri  said:  **If  such 
an  agreement  is  not  inconsistent  with  the  full  and  impartial 
course  of  justice,  then  we  are  at  a  loss  to  know  what  is.  It 
was  not  only  a  fraud  upon  one  of  the  parties  to  the  suit,  but 
it  was  an  imposition  on  the  court,  its  general  tendencies  fraud- 
ulent and  against  public  policy.  No  such  contract  can  or 
should  be  enforced;  it  is  at  war  with  honesty  of  purpose 
and  the  correct  and  fair  administration  of  justice.  In  such 
circumstances  the  law  will  leave  the  parties  where  it  finds 
them."  It  is  said  in  the  note  to  Cochran  v.  Zachcry,  16  L.  R. 
A.  (N.  S.)  237,  that  where  the  contract  is  not  made  by  all 
the  parties  in  interest,  and  the  purpose  and  effect  of  it  are 
to  prevent  or  defeat  the  probate  of  a  will,  thereby  to  defeat 
the  rights  of  certain  legatees  or  devisees  therein,  not  parties 
thereto,  the  courts  passing  upon  the  question  are  unanimous 
in  holding  it  violative  of  public  policy  and  void.  We  have 
found  no  reason  to  doubt  the  correctness  of  this  statement. 
So  far  as  the  obligation  of  one  named  as  executor  in  a  will 
to  oppose  a  contest  is  concerned,  the  statements  in  Estate  of 
Hife,  155  Cal.  455,  [101  Pac.  448],  and  Estate  of  Biggins,  158 
Cal.  356,  [111  Pac.  8],  relied  upon  by  learned  counsel  for 
plaintiff,  correctly  declare  the  law  as  it  exists  in  this  state. 
But  there  is  nothing  in  either  of  these  cases  which  counte- 
nances the  willful  use  by  such  person  of  the  rights  accruing 
from  the  fact  that  he  is  named  as  executor  to  carry  out  the 
provisions  of  the  will,  for  the  purpose  of  overthrowing  it  and 
having  it  declared  null  and  void.  As  suggested  in  a  somewhat 
similar  case,  to  approve  such  action  would  be  to  approve  a 
continuance  in  his  trust  by  an  executor,  for  the  very  purpose 
apparently  of  better  betraying  it.  (See  Miller ^s  Appeal, 
30  Pa.  St.  478;  Wilhelm's  Appeal,  30  Pa.  St.  495.)  We  are 
satisfied  that  such  a  contract  as  is  shown  by  the  evidence 
should  be  held  to  be  against  public  policy  and  based  on  an 
unlawful  consideration. 

It  appears  from  what  we  have  said  that  the  difference  be- 
tween the  contract  shown  by  the  evidence  and  the  contract 
found  by  the  trial  court  is  material  to  such  an  extent  as  to 
require  the  conclusion  that  the  findings  in  regard  to  the  terms 
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of  the  contract  are  not  sustained  by  the  evidence.  It  also 
appears  from  what  we  have  said  that  the  finding  of  the  trial 
court  to  the  effect  that  the  promise  of  Marie  Ougolz  to  plain- 
tiff was  based  upon  a  good,  valid,  and  adequate  consideration 
is  not  supported  by  the  evidence. 

It  is  earnestly  urged  that  the  parties  to  this  agreement  were 
not  in  pari  delicto,  and  that  the  plaintiff  should  be  allowed  to 
enforce  the  same  in  equity,  notwithstanding  there  may  be  well 
founded  objections  thereto  on  the  ground  of  public  poli<gr  and 
illegality  of  consideration.  Of  course,  the  complaint  was  not 
drawn  upon  any  such  theory.  The  theory  of  the  complaint 
was  that  the  contract  was  in  all  respects  valid,  and  no  attempt 
was  made  to  allege  facts  showifag  that  plaintiff  was  entitled 
to  relief  upon  any  other  theory.  It  was  incidentally  alleged 
that  plaintiff  was  then  a  minor,  and  that  Marie  Gugolz  was 
as  a  mother  to  him  and  had  a  mother's  influence  over  him. 
But  it  was  alleged  that  ''if  he  had  made  opposition  to  the 
contest  ...  he  believes  that  the  same  would  have  been  sus- 
tained, and  .  .  .  that  if  it  had  not  been  for  the  promise  of 
his  said  aunt  that  she  would  provide  for  him  in  the  same  man- 
ner in  her  will,  that  he  would  hav^  opposed  the  said  contest 
on  her  part,  of  the  said  last  will  of  the  said  Caspar  Gugolz," 
and  ''that  the  said  contest  went  by  default  on  the  part  of 
plaintiff,  by  reason  of  the  said  promise  made  to  him  by  his 
said  aunt."  The  trial  court  found,  outside  of  any  issue  made 
by  the  pleadings,  that  at  the  date  of  said  promise  and  agree- 
ment said  plaintiff  was  inexperienced  and  ignorant  as  to  the 
law,  law  courts,  and  court  procedure,  and  in  making  said 
promise  said  plaintiff  was  controlled  and  influenced  by  his 
said  aunt.  There  is  nothing  in  the  evidence  contained  in  the 
record  now  before  us  to  radicate  on  the  part  of  Marie  Gugolz, 
anything  in  the  nature  of  oppression,  duress,  threats,  undue 
influence,  or  the  taking  advantage  of  necessities,  weaknesses, 
and  the  like,  as  a  means  of  inducing  plaintiff  to  enter  into  this 
contract.  Apparently  what  he  did  was  done  in  all  respects 
freely  and  voluntarily.  He  was  twenty-one  years  of  age  on 
the  day  the  hearing  was  had  in  the  Colorado  probate  court, 
and  so  far  as  appears  was  fully  as  conversant  with  law,  law 
courts,  and  court  procedure  as  was  Marie  Gugolz,  if  not  a 
great  deal  more  so.  Eliminating  the  finding  that  may  be 
claimed  to  tend  to  show  undue  influence  on  the  part  of  Marie 
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Gugolz, — ^namely,  the  finding  that  plaintiff  was  controlled 
and  influenced  by  his  said  aunt,  and  the  further  finding  as  to 
plaintiff's  ignorance  of  the  law,  etc.,  it  is  manifest  that  the 
judgment  cannot  be  sustained  upon  the  theory  that  the  con- 
tract, although  void  as  being  against  public  policy  and  based 
upon  an  illegal  consideration,  may  nevertheless  be  enforced 
by  plaintiff,  or  that  some  relief  may  be  granted  on  account 
thereof,  because  he  was  not  in  pari  delicto  with  Marie  Ougolz. 
The  findings,  in  so  far  as  they  are  sufficiently  sustained  by 
evidence,  obviously  do  not  present  such  a  case  as  may  prop- 
erly be  held  to  be  within  any  exception  to  the  general  rule 
that  neither  party  to  such  a  contract  will  be  granted  relief 
by  the  courts,  and  that  the  law  leaves  such  parties  where  it 
finds  them.  The  exceptions  to  such  rule,  based  on  the  theory 
that  the  parties  are  not  in  pari  delicto,  are  well  stated  in  a 
general  way  in  section  942  of  Pomeroy's  Equity  Juris- 
prudence, third  edition.  Certainly  such  findings  in  the  case 
at  bar  as  are  sufficiently  sustained  by  the  evidence  do  not 
bring  this  case  within  any  of  the  exceptions  to  the  general 
rule. 

The  fact  that  certain  material  findings  are  not  sufficiently 
sustained  by  the  evidence  makes  a  reversal  necessary. 

The  judgment  and  order  denying  a  new  trial  are  reversed. 

Henshaw,  J.,  Melvin,  J.,  Sloss  J.,  Shaw,  J.,  and  Lorigan,  J., 
concurred. 


[Sflie.  No.  1079.    Department  One. — January  25,  1013.] 

CHARLES  P.  NATHAN,  Respondent,  v.  EDA  B.  DIERS- 
SEN,  as  Executrix  of  the  Last  Will  and  Testament  of 
George  E.  Dierssen,  Deceased,  Appellant. 

Ejectment — Mesne  Peofits — Joinder  of  Claims  in  One  Action. — 
WhateTer  may  be  the  right  in  this  state  of  one  out  of  possession  of 
land  to  sue  for  mesne  profits  alone  without  setting  up  possession  or 
the  recovery  of  judgment  in  ejectment,  section  427  of  the  Code  of 
Civil  Procedure  authorizes  a  plaintiff  unlawfully  dispossessed  to 
unite  in  the  same  action  a  claim  "to  recover  specific  real  property y" 
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with  one  for  "damages  for  the  withholding  thereof,  or  for  waste 
committed  thereon,  and  the  rents  and  profits  of  the  same." 

Id. — ^DsicAND  FOB  Mesne  Profits  Without  Prior  Possession  or  Judo- 
ICENT  IN  Ejectment. — Under  that  section,  a  demand  for  m^ne  prof- 
its maj  be  enforced  without  prior  possession  or  judgment  in 
ejectment  when  the  demand  is  made  in  the  very  action  of  ejectment 
itself. 

Id. — Action  for  Mesne  Profits — Allegations  Showing  Right  of 
Possession — Answer — Judgment. — ^Where  a  complaint  alleges  the 
ownership  of  land  in  the  plaintiff,  that  the  defendant  wrongfallj 
entered  and  dispossessed  him  and  that  he  still  keeps  him  out  of 
possession,  and  also  facts  essential  to  a  demand  for  rents  and  prof- 
its, but  without  praying  for  restitution  of  the  premises,  and  the 
answer  takes  issue  thereon,  the  court  may  grant  the  plaintiff  any 
relief  consistent  with  the  case  made  by  the  complaint  and  embraced 
within  the  issues,  and  the  action  may  properly  be  regarded  as  one 
for  the  recovery  of  possession,  as  well  as  for  rents  and  profits. 

Id. — ^Restitution  of  Possession  Pending  Action — Judgment  for 
Mesne  Profits. — In  such  action,  the  fact  that  the  plaintiff  eame 
into  possession  of  the  promises  after  the  commencement  of  the  ac- 
tion did  not  deprive  him  of  his  right  to  a  judgment  for  mesne 
promts.  Such  a  judgment  may  be  rendered,  without  a  judgment 
for  restitution,  or  findings  establishing  the  plaintiff's  right  to 
restitution. 

Id. — Damages — Interest  on  Mesne  Profits. — The  plaintiff  is  entitled 
to  recover  in  such  action  interest  on  the  amount  found  to  be  the 
value  of  the  rents,  issues,  and  profits,  from  the  date  of  the  restitu- 
tion of  the  possession  to  the  date  of  the  judgment. 

Id. — Evidence  of  Damages — Rental  Value. — The  damages  in  such  an 
action  may  be  established  either  by  showing  the  rents  and  profits 
actually  received  or  by  proving  the  rental  value  of  the  land. 

Id. — Failure  to  Bring  Action  to  Trial  for  Five  Years — Stipulatiok 
FOR  Delay — Dismissal. — Under  section  583  of  the  Code  of  Civil 
Procedure,  the  failure  to  bring  an  action  to  trial  within  five  years 
after  the  answer  had  been  filed  will  not  necessitate  its  *  dismissal, 
if  the  parties  had  stipulated  in  writing  for  the  extension. 

Id. — Judgment  Against  Estate — Payable  in  Course  of  Administra- 
tion.— A  judgment  for  mesne  profits  against  the  estate  of  a 
deceased  person  should  be  made  payable  in  due  course  of  adminis- 
tration. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yolo 
County  and  from  an  order  refusing  a  new  trial.  N.  A.  Haw- 
kins, Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Devlin  &  Devlin,  for  Appellant. 

D.  E.  Alexander,  and  White,  Miller  ft  McLangUin,  for 

Respondent. 

SLOSS,  J. — The  action  was  brought  by  Charles  P.  Nathan 
against  George  E.  Dierssen  to  recover  the  rents,  issues,  and 
profits  of  a  tract  of  land  in  Tolo  County,  alleged  to  have  been 
unlawfully  withheld  from  plaintiff  by  defendant.  Pending 
the  action  the  original  defendant  died  and  Eda  B.  Dierssen, 
as  executrix  of  his  last  will,  was  substituted  in  his  stead.  A 
supplemental  complaint  alleged  the  presentation  of  a  claim  by 
the  plaintiff  to  the  executrix.  Upon  a  trial  without  a  jury, 
the  court  rendered  judgment  in  favor  of  the  plaintiff  for 
$2,592.75,  and  from  this  judgment  and  an  order  denying  her 
motion  for  a  new  trial  the  defendant  appeals. 

The  present  action  was  commenced  in  May,  1902.  It  ap- 
pears from  the  bill  of  exceptions  thiat  in  July,  1898,  the  plain- 
tiff Nathan  had  commenced  a  former  action  against  Dierssen 
and  another  to  quiet  his  title  to  the  land  in  question,  and  for 
restitution  of  the  possession  thereof,  and  that  on  April  22, 
1902,  a  judgment  in  accordance  with  plaintiff's  prayer  had 
been  entered  in  said  action.  An  appeal  was  taken  to  this 
court,  and  the  judgment  was  affirmed  on  the  twenty-third  day 
of  February,  1905.  (Nathan  v.  Dierssen,  146  Cal.  63,  [79 
Pac.  739].)  It  appeared  further,  that  pending  said  appeal, 
to  wit,  on  November  1,  1902,  Dierssen  surrendered  possession 
of  the  premises  to  the  plaintiff.  Such  surrender,  it  will  be 
noted,  took  place  after  the  conmiencement  of  the  present 
action. 

The  appellant  contends  that,  under  this  state  of  facts,  the 
plaintiff  was  not  entitled  to  maintain  an  action  for  rents  and 
profits,  for  the  reason  that  he  was  not,  at  the  date  of  the  filing 
of  his  complaint,  in  possession  of  the  land.  It  was  without 
doubt  the  established  rule  at  common  law  that  an  action 
against  a  wrongful  disseisor  for  mesne  profits  could  not  be 
maintained  except  by  a  plaintiff  who  had  regained  actual 
possession  of  the  premises  (15  Cyc.  213,  215;  StancUl  v.  Cal- 
vert,  63  N.  C.  616 ;  Caldwell  v.  Walters,  22  Pa.  St.  378 ;  AinsUe 
V.  Mayor  of  New  York,  1  Barb.  168 ;  Alt  v.  Oray,  S5  App.  Div, 
563,  [67  N.  Y.  Supp.  411] ;  Young  v.  Downey,  145  Mo.  261, 
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[46  S.  W.  962]),  or,  at  least,  had  recovered  a  judgment  in 
ejectment.  {Shipley  v.  Alexander,  3  Har.  &  J.  (Md.)  84, 
[5  Am.  Dee.  421] ;  Brewer  v.  Beckwith,  35  Miss.  467 ;  Winkle^ 
V.  Hill,  6  N.  H.  391 ;  see  Locke  v.  Peters,  65  Cal.  161,  [3  Pac. 
657].)  As  we  have  seen^  the  plaintiff  did  not  have  actual 
possession.  And,  even  a  holding  that  the  rule  is  satisfied  by 
a  prior  recovery  of  judgment  for  possession  would  not  avail 
plaintiff  here,  since  the  complaint  fails  to  allege,  and  the 
findings  to  state,  that  there  had  been  any  recovery  in  eject- 
ment. 

The  position  of  the  respondent  is,  however,  that  the  doctrine 
requiring  a  plaintiff  before  suing  for  mesne  profits,  to  retake 
possession  or  to  establish  his  right  of  possession  by  a  judgment 
in  ejectment  has  been  abolished  by  the  provisions  of  our  codes, 
and  that,  in  this  state,  the  action  may  be  maintained  by  any 
one  who  has  wrongfully  been  kept  out  of  a  possession  to  which 
he  was  entitled.  It  is  unnecessary  to  pass  upon  the  merits 
of  this  broad  contention.  Whatever  may  be  the  right  of  one 
out  of  possession  to  sue  for  mesne  profits  alone  without  setting 
up  possession  or  the  recovery  of  judgment  in  ejectment,  sec- 
tion 427  of  the  Code  of  Civil  Procedure  unquestionably 
authorizes  a  plaintiff  unlawfully  dispossessed  to  unite  in  one 
and  the  same  action  a  claim  **to  recover  specific  real  prop- 
erty" with  one  for  ''damages  for  the  withholding  thereof,  or 
for  waste  committed  thereon,  and  the  rents  and  profits  of  the 
same.''  The  appellant  concedes  that  under  this  section,  a 
demand  for  mesne  profits  may  be  enforced  without  prior 
possession  or  judgment  in  ejectment  when  the  demand  is 
made  in  the  very  action  of  ejectment  itself. 

We  think  the  present  action  may  properly  be  regarded  as 
one  for  the  recovery  of  possession,  as  well  as  for  rents  and 
profits,  and  that  it  therefore  comes  within  the  permissive 
provision  of  section  427.  The  complaint  contains  every  alle- 
gation necessary  in  an  action  of  ejectment.  It  alleges  owner- 
ship in  plaintiff,  that  defendant  wrongfully  entered  and  dis- 
possessed him  and  that  he  still  keeps  him  out  of  possession. 
No  further  averment  was  required.  (Payne  v.  Treadwdl, 
16  Cal.  220;  Salmon  v.  Symonds,  24  Cal.  261;  Johnson  v. 
Vance,  86  Cal.  128  [24  Pac.  683] ;  F.  A.  Hihn  Co.  v.  Fleck- 
ner,  106  Cal.  95,  [39  Pac.  214].)  There  was,  therefore,  a 
statement  of  every  fact  necessary  to  entitle  the  plaintiff  to  a 
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judgment  for  possession  of  the  premises,  together  with  the 
facts  essential  to  a  demand  for  rents  and  profits.  It  is  true 
that  the  complaint  contains  no  prayer  for  the  restitution  of 
the  premises.  If  the  defendant  had  defaulted,  judgment  for 
such  possession  could  not  properly  have  been  rendered.  But 
i^hen  an  answer  has  been  filed  and  issues  raised,  the  court  may 
^ant  plaintiff  any  relief  '^  consistent  with  the  case  made  by 
the  complaint  and  embraced  within  the  issue."  (Code  Civ. 
Proc,  sec.  580;  WaUh  v.  McKeen,  75  Cal.  519,  [17  Pac.  673] ; 
Johnson  v.  Polhemus,  99  Cal.  240,  [33  Pac.  908] ;  Kent  v. 
Williams,  146  Cal.  3,  11,  [79  Pac.  527] ;  Zellerhach  v.  Allen- 
herg,  99  Cal.  57,  [33  Pac.  786].)  The  moment  the  answer 
was  filed,  therefore,  the  case  became  one  in  which  the  court, 
regardless  of  the  prayer  of  the  complaint,  would  have  been 
authorized  to  grant  any  relief  consistent  with  the  plaintiff's 
averments.  Such  relief  could  properly  have  included  a  judg- 
ment for  the  restitution  of  the  possession  with  the  recovery 
of  the  rents  and  profits.  (Evans  v.  Schafer,  119  Ind.  49,  [21 
N.  E.  448].) 

The  fact  that  no  judgment  for  restitution  was  in  fact  given 
18  of  no  consequence.  There  was  no  occasion  for  any  such 
judgment  in  view  of  the  fact  that  during  the  pendency  of  the 
action  possession  had  been  restored  to  the  plaintiff.  For  the 
same  reason  the  court  was  not  required  to  make  findings 
establishing  the  plaintiff's  right  to  a  restitution  of  possession. 
If  the  action  was  one  in  which,  under  the  issues  framed,  a 
judgment  for  restitution  and  rents  and  profits  might  properly 
have  been  rendered,  the  fact  that  the  plaintiff  came  into  pos- 
session of  the  premises  after  the  commencement  of  the  action 
did  not  deprive  him  of  his  right  to  a  judgment  for  mesne 
profits.  (  Crispen  v.  Hannovan,  86  Mo.  160;  McChesney  v. 
Wainwright,  5  Ohio,  452;  Yenner  v.  Underwood,  1  Root 
(Conn.)  73;  Price  v.  Sanderson,  18  N.  J.  L.  426.) 

The  findings  declared  that  the  value  of  the  rents,  issues,  and 
profits  of  the  premises  during  the  period  of  the  withholding 
was  $1,733.33.  The  court  further  found  that  the  plaintiff  was 
entitled  to  interest  on  this  amount  from  the  first  day  of 
November,  1902,  the  date  of  the  restitution  of  the  possession, 
to  the  date  of  judgment.  The  appellant  contends  that  the 
allowance  of  interest  was  not  justified.  But  the  contrary  has 
been  directly  held  by  this  court.    In  Furlong  v.  Cooney,  72 
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Cal.  322,  [14  Pac.  12],  the  court,  in  defining  the  measure  of 
damages  in  a  case  like  this,  states  that  '' interest  also  may  be 
allowed  when  necessary  to  a  complete  indemnity." 

We  see  no  error  in  allowing  evidence  to  show  the  rental 
value  of  the  property.  The  appellant  concedes  that  the  dam- 
age in  cases  of  this  kind  may  be  established  either  by  showing 
the  rents  and  profits  actually  received  or  by  proving  the 
annual  rental  value  of  the  land.  The  latter  course  was  the 
one  followed  here,  and  we  think  the  testimony  offered  by 
plaintiff  fairly  tended  to  show  the  reasonable  rental  value. 
The  answers  of  some  witnesses  with  respect  to  this  point  are 
criticised,  but  the  objections  go  rather  to  the  weight  of  their 
testimony  than  to  its  admissibility. 

The  answer  was  filed  June  19, 1902.  The  case  was  not  tried 
until  June  15,  1909.  The  defendant  moved  to  dismiss  the 
action  upon  the  ground  that  five  years  had  elapsed  after  the 
filing  of  defendant's  answer.  But  section  583  of  the  Code 
of  Civil  Procedure,  which  directs  a  dismissal  where  there  has 
been  such  delay,  makes  an  exception  of  cases  where  ''the 
parties  have  stipulated  in  writing  that  the  time  may  be  ex- 
tended." There  was  ample  evidence  here  to  justify  the  court 
in  holding  that  stipulations  to  this  effect  had  been  made. 
There  was  no  error  in  denying  the  motion. 

Finally,  the  appellant  contends  that  the  judgment,  being 
against  the  executrix  upon  a  demand  against  the  estate  of  her 
testator,  should  have  been  made  payable  in  due  course  of 
administration.  (Code  Civ.  Proc,  sec.  1504.)  This  contention 
seems  to  be  well  founded,  and  the  judgment  will  be  modified 
accordingly. 

The  judgment  is  modified  by  adding  thereto,  after  the  words 
''as  executrix  of  the  last  will  and  testament  of  George  E. 
Dierssen,"  the  words  "the  same  to  be  paid  in  due  course  of 
administration  of  the  estate  of  said  decedent,"  and  as  so 
modified  the  judgment  is  affirmed. 

The  order  denying  a  new  trial  is  affirmed. 

Shaw,  J.,  and  Angellotti,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[8.  F.  No.  5971.    Department  One. — January  27,  191B.] 

JOSE  REALTY  COMPANY  (a  Corporation),  Respondent, 

V.  V.  PAVLICEVICH,  Appellant. 

QuisnNG  Title — Defense  of  Purchase  at  Trustee's  Sale  Under 
Deed  of  Trust — Evidence  of  Fraud  in  Sale  Admissible  Without 
Being  Pleaded. — In  an  action  to  quiet  title  to  land,  in  which  the 
defendant  hj  his  answer  sets  up  title  through  a  sale  hj  a  trustee 
under  a  deed  of  trust,  executed  by  the  plaintiff's  predecessor  in 
interest,  the  plaintiff,  in  avoidance  of  such  defense,  may  offer  evi- 
dence to  show  that  the  trustee's  sale  and  deed  made  in  pursuance 
thereof  were  invalid  by  reason  of  fraud,  without  pleading  the  fraud 
in  his  complaint. 

I». — Fraudulent  Sale  bt  Trustee — Absence  of  Default  in  Paying 
Interest — New  Trial — Finding — ISpecifications  of  Insupficienct 
OF  Evidence. — In  such  action,  where  the  court  in  effect  found  that 
the  plaintiff  was  the  owner  of  the  land  subject  to  such  deed  of  trust, 
and  that  the  attempted  trustee's  sale  for  default  in  the  payment  of 
interest  on  the  note  secured  by  the  trust  deed  was  void  because  the 
payer  of  such  note  had  had  sufficient  funds  at  the  place  of  payment 
for  the  purpose  of  paying  such  interest,  specifications  in  the  notice 
of  intention  to  move  for  a  new  trial  on  the  minutes  of  the  court, 
that  the  evidence  was  insufficient  to  justify  the  findings  (1)  that 
plaintiff  is  the  owner  of  the  premises,  (2)  "that  the  interest  which 
defendant  has  in  the  premises  is  without  right,"  and  (3)  ''that  the 
money  for  the  payment  of  the  interest  on  said  note  was  at  all  times 
ready  at  the  place  of  payment,"  are  sufficient  to  present  the  question 
whether  or  not  the  finding  on  the  subject  of  the  default  in  the  in- 
terest payments  is  sustained  by  the  evidence. 

Id. — ^Recital  of  Defaui/t  in  Trustee's  Deed — Conclusiveness  in  Ab- 
sence OF  Fraud. — A  recital  in  a  deed  executed  by  a  trustee  in  pur- 
suance of  a  sale  by  him  under  a  deed  of  trust  given  to  secure  the 
payment  of  a  note,  that  the  payer  of  the  note  was  in  default  at 
the  time  of  sale,  is  conclusive  on  the  trustor  and  his  successors  in 
interest,  where  the  deed  of  trust  empowers  the  trustee  to  make  it, 
in  the  absence  of  fraud  of  which  the  purchaser  at  the  trustee's  sale 
had  notice. 

Id. — Sale  bt  Trustee  in  Absence  of  Default — Knowledge  bt  Pur- 
chaser— Fraudulent  Sale — Evidence  Insufficient  to  Establish 
Fraud. — The  facts  that  the  payee  of  the  note,  knowing  that  there 
had  been  no  such  default,  declared  the  principal  and  interest  due 
and  caused  the  trustee  to  make  a  sale  under  the  power  by  falsely 
informing  him  that  the  payer  was  in  default,  and  that  the  payee 
himself  bought  in  the  property  at  the  trustee's  sale,  and  that  the 
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owners  of  the  property  were  not  informed  of  the  sale  or  of  the 
notice  given  thereof  and  had  no  knowledge  of  it,  would  be  raffieient 
to  avoid  the  trustee's  sale  and  deed.  It  is  held,  however,  that  tlie 
evidence  is  insufficient  to  show  that  the  payer  of  the  note  was  not 
in  default  in  the  payment  of  interest,  and  that  the  payee  knew  he 
was  not  in  default 

Id. — ^Demand  wok  Patmint  or  Norv^DKrAULT  in  Paymxnt. — Under 
section  3130  of  the  Civil  Code,  no  demand  of  payment  upon  the 
payer  of  a  promissory  note  is  necessary  in  order  to  create  a  default 
in  payment. 

Id. — Negotiable  Instrument  Patablk  at  Specified  Place — Abiutt 

AND  WnJJNONESS   TO   PaT — EQUIVALENT  TO   OFFEB  OF   PATICBNT — 

Funds  fob  Payment  Essentul. — The  provision  of  section  3130  of 
the  Civil  Code,  to  the  effect  that  if  a  negotiable  instrument  is  by 
its  terms  payable  at  a  specified  place,  and  the  principal  debtor 
thereon  is  able  and  willing  to  pay  it  there  at  maturity,  such  ability 
and  willingness  are  equivalent  to  an  offer  of  payment  upon  his  pert, 
cannot  be  complied  with  by  a  mere  passive  ability  and  willingness. 
There  must  be  an  ability  to  pay  manifested  by  providing  funds  at 
the  place  of  payment  in  the  hands  of  some  person  there  present  who 
is  authorized  to  pay  it  on  the  debt  and  is  willing  to  do  so. 

Id. — Insufficient  Evidbnob  of  Abiutt  and  Wiujnoness  to  Pat. — 
Where  a  promissory  note  is  made  payable  at  the  office  of  a  specified 
person,  mere  evidence  that  such  person,  or  some  other  person  in  his 
office,  had  money  enough  to  pay  the  interest  on  the  note  at  any  time 
had  it  been  demanded,  without  any  showing  that  the  money  belonged 
to  the  payer  of  the  note,  or  had  been  provided  or  placed  there  by 
him,  or  any  other  person,  for  the  purpose  of  paying  the  interest, 
or  that  the  proprietor  of  the  office,  or  any  other  person  there,  was 
willing  to  pay  it  out  on  the  interest,  or  had  been  authorixed  or  in- 
structed to  do  so,  or  that  any  of  them  intended  to  do  so  if  the  in- 
terest had  been  demanded,  is  insufficient  to  establish  the  equivalent 
of  an  offer  to  pay  the  interest,  under  section  3130  of  the  Civil  Code. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Santa  Clara  County  from  an  order  refusing  to  vacate  the 
judgment,  and  to  enter  judgment  for  the  defendant  on  the 
findings,  and  from  an  order  refusing  a  new  trial.  John  £. 
Richards,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  B.  Hardy,  and  Charles  Clark,  for  Appellant 

[Will  M.  Beggs,  and  B.  C.  McComish,  for  Bespondent 
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SHAW,  J. — The  defendant  presents  three  appeals:  One 
from  the  judgment,  a  second  from  a  ruling  refusing  to  vacate 
the  judgment  for  plaintiff  and  enter  judgment  for  defendant 
on  the  findings,  and  a  third  from  an  order  denying  defend- 
ant's motion  for  a  new  trial.  It  will  be  necessary  to  consider 
only  the  appeal  from  the  order  denying  a  new  trial. 

The  plaintiff's  action  was  to  quiet  its  alleged  title  to  a  par- 
cel of  land,  the  complaint  being  in  the  usual  form,  alleging 
ownership  in  plaintiff  and  an  unfounded  claim  by  the  defend- 
ant. The  proof  showed  that  on  November  30,  1909,  one  J.  A. 
Cottle,  being  then  the  owner  of  the  land  subject  to  a  deed  of 
trust  by  him  previously  made,  conveyed  it  to  one  A.  E.  House 
and  that,  on  September  21,  1910,  said  House  executed  a  deed 
purporting  to  convey  the  land  to  the  plaintiff. 

The  defendant,  for  answer,  alleged  that  on  November  30, 
1909,  Cottle  executed  a  deed  conveying  the  land  to  a  trustee 
with  power  of  sale,  to  hold  the  same  as  security  for  the  pay- 
ment of  a  note  from  Cottle  to  Pavlicevich,  dated  October  18, 
1909,  payable  one  year  after  date,  for  three  thousand  three 
hundred  dollars,  with  interest  at  seven  per  cent  per  year, 
payable  monthly,  and  providing  that  if  th^  interest  was  not 
80  paid  the  payee  might  declare  the  whole  sum  due,  of  which 
declaration  the  maker  waived  notice;  that  no  interest  was 
paid  for  the  months  of  May,  June,  July,  or  August,  1910, 
whereupon  the  defendant  declared  the  whole  sum  due  and 
the  trustee,  at  defendant's  written  request,  and  in  the  manner 
prescribed  by  the  terms  of  the  power  of  sale,  offered  the  land 
for  sale  for  nonpayment  of  debt,  sold  it  to  Pavlicevich  and  in 
pursuance  thereof,  on  September  20,  1910,  conveyed  the  land 
to  Pavlicevich  by  deed  which  was  duly  recorded  on  the  same 
day,  whereby  defendant  became  the  owner  of  the  premises. 

The  note  declared  that  it  was  payable  at  the  office  of  Will 
M.  Beggs,  in  San  Jose.  The  deed  to  the  trustee  provided 
that,  in  any  deed  made  by  the  trustee  under  the  power  of  sale, 
the  recital  in  such  deed  of  any  matter  of  fact,  including  the 
fact  that  default  had  been  made  in  the  payment  of  the  note 
or  interest  thereon  when  due,  should  be  conclusive  proof  of 
such  fact  against  Cottle,  his  heirs  and  assigns.  The  deed 
executed  by  the  trustee  to  Pavlicevich  recited  that  the  inter- 
est on  said  note  was  on  August  24,  1910,  overdue  and  unpaid 
and  that  Pavlicevich  had  elected  to  consider  the  principal  as 


616  Jose  Realty  Co.  v,  Pavlicevich.        [164  CaL 

immediately  due  and  payable  and  had  directed  the  trastee 
to  proceed  and  that  the  first  publication  of  the  notice  of  sale 
was  on  August  25,  1910. 

The  plaintiff,  on  the  trial,  did  not  controvert  any  of  these 
statements,  except  the  statement  that  the  interest  on  the 
note,  or  any  part  of  it,  was  overdue  at  or  prior  to  the  giving 
of  said  notice  of  sale.  Its  contention  is  that  it  had  bought  the 
title  of  Cottle  and  had  assumed  the  payment  of  the  note,  that 
it  was  able  and  willing  to  pay  it  at  the  ofSce  of  Beggs  at  the 
time  the  respective  monthly  payments  became  due  and,  conse- 
quently, that  under  the  provisions  of  section  3130  of  the  Civil 
Code  it  was  not  in  default.  It  also  claimed  that  the  trustee's 
sale  was  fraudulently  procured  by  Pavlicevich,  the  fraud  con- 
sisting of  his  conduct  in  giving  the  direction  to  the  trustee 
to  sell  the  land  for  default  in  payment  of  interest,  when,  by 
reason  of  plaintiff's  ability  and  willingness  to  pay  the  interest 
at  the  time  it  feU  due  at  the  place  of  payment,  there  was  no 
default. 

It  was  not  necessary  for  plaintiff  to  plead  fraud  in  its 
complaint.  The  trustee's  sale  was  set  up  by  the  defendant  as 
a  defense  to  the  aiction  of  the  plaintiff.  In  such  a  case  proof 
of  fraud  sufficient  to  avoid  the  trustee's  sale  and  deed  was 
admissible  without  further  pleading,  it  being  matter  in  avoid- 
ance of  the  defense  set  up  in  the  answer.  {Moore  v.  Copp^ 
119  Cal.  433,  [51  Pac.  630] ;  Brooks  v.  Johnson,  122  Cal.  570, 
[55  Pac.  423] ;  White  v.  Stevenson,  144  Cal.  112,  [77  Pac. 
828] ;  Wendling  Co.  v.  Olenwood  Co.,  153  Cal.  415,  [95  Pac. 
1029] ;  Peck  v.  Noee,  154  Cal.  354,  [97  Pac.  865].) 

The  court  found  that  no  interest  was  ever  paid  on  the  note 
for  any  month  after  April,  1910,  but  that  at  all  times  since 
that  date  ''the  payer  of  said  note  has  had  sufficient  funds  at 
said  office  for  the  purpose  of  paying  said  interest,"  and  that 
the  defendant  had  never  demanded  the  payment  of  said  inter- 
est. Upon  this  finding  it  made  a  conclusion  of  law  that  there 
was  no  default  in  the  payment  of  interest  and  that  the 
declaration  by  Pavlicevich  that  the  principal  was  due,  and 
the  sale  and  deed  made  in  pursuance  thereof,  were  fraudulent 
and  void.  There  was  also  a  general  finding  that  the  plaintiff 
was  the  owner  of  the  land,  subject  to  the  deed  of  trust  exe- 
cuted by  Cottle,  and  that  the  interest  which  the  defendant 
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claims,  in  addition  to  the  rights  conferred  by  said  deed  of 
trust,  is  without  right. 

The  defendant  gave  notice  of  intention  to  move  for  a  new 
trial,  stating  that  the  motion  was  to  be  made  on  the  minutes 
of  the  court.  The  notice  in  effect  specified  that  the  evidence 
was  insuflBcient  to  justify  the  following  findings:  1.  That 
plaintiff  is  the  owner  of  the  premises;  2.  **That  the  interest 
which  defendant  has  in  the  premises  is  without  right"; 
3.  ''That  the  money  for  the  payment  of  the  interest  on  said 
note  was  at  all  times  ready  at  the  place  of  payment."  Al- 
though these  are  not  in  the  customary  form  for  such  specifica- 
tions of  insufSciency,  we  think  they  are  sufficient  to  present 
the  question  whether  or  not  the  finding  on  the  subject  of  th^ 
default  in  the  interest  payments  is  sustained  by  the  evidence. 

If  the  recital  in  the  trustee's  deed  is  conclusive  on  Cottle 
and  his  successors  in  interest,  it  would  follow  that  this  find- 
ing is  contrary  to  the  evidence.  That  such  recital  is  conclu- 
sive, where  the  deed  of  trust  empowers  the  trustee  to  make  it, 
in  the  absence  of  fraud  of  which  the  purchaser  at  the  trustee's 
sale  had  notice,  appears  to  be  settled  by  the  decisions  of  this 
court.  {Simson  v.  Eckstein,  22  Cal.  593 ;  Carey  v.  Brotvn,  62 
Cal.  374;  Mersf elder  v.  Spnw^,  139  Cal.  595,  [73  Pac.  542.) 
Respondent,  however,  claims  that  by  showing  that  Pavlice- 
vich, knowing  that  there  had  been  no  such  default,  declared 
the  principal  and  interest  due  and  caused  the  trustee  to  make 
a  sale  under  the  power  by  falsely  informing  him  that  the 
payer  was  in  default,  and  that  Pavlicevich  himself  bought  the 
property  at  the  trustee's  sale,  and  that  the  owners  of  the 
property  were  not  informed  of  the  sale  or  of  the  notice  given 
thereof  and  had  no  knowledge  of  it,  it  has  established  the 
proposition  that  the  sale  and  deed  were  procured  by  fraud, 
and  that  this  is  sufScient  to  let  in  proof  of  the  falsity  of  the 
recital  in  the  deed  of  the  trustee  and  set  aside  the  sale  made 
by  him.  We  are  of  the  opinion  that  if  these  facts  were  shown 
the  fraud  claimed  would  be  sufBciently  established.  But  we 
think  the  proof  was  lacking  so  far  as  the  facts  of  there  having 
been  no  default  in  payment  of  interest  and  of  knowledge  by 
Pavlicevich  are  concerned. 

It  is  admitted  that  the  interest  for  the  four  months  above 
specified  has  never  been  paid.  It  is  not  claimed  that  Pavlice- 
vich kneWy  or  ever  was  informed,  that  the  plaintiff,  or  any 
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other  person,  had  funds  in  the  hands  of  Beggs,  or  with  any 
other  person  at  his  ofSce  or  elsewhere,  with  which  to  pay  the 
interest,  or  that  any  money  had  been  placed  there  for  that 
purpose.  Pavlicevich  testified  that  the  loan  to  Cottle  was 
made  for  him  through  the  agency  of  Beggs,  to  whom  he  had 
intrusted  the  money  for  that  purpose,  that  he  demanded  from 
Beggs  in  his  ofiSce,  about  the  first  of  June,  1910,  the  payment 
of  the  interest  due  on  May  18,  1910,  and  that  during  the 
months  of  May,  June,  July,  and  August,  1910,  he  went 
repeatedly  to  Beggs 's  office  to  collect  the  interest,  but  failed 
to  get  it,  and  that  Beggs  never  oflPered  to  pay  it.  This,  clearly, 
was  ample  evidence  of  the  existence  of  a  default.  In  re- 
buttal Beggs  testified  that  he  was  the  president  of  the  Jose 
Realty  Company,  and  that,  in  February,  1910,  he  told  Pav- 
licevich that  said  company  had  succeeded  to  the  intcgrest  of 
Cottle  in  the  property,  and  was  to  look  after  the  payment  of 
the  note  and  interest.  He  further  testified  that  he  had  ad- 
vanced $8.50  for  Pavlicevich  to  pay  costs  in  a  justice  court 
suit,  in  which  he  was  attorney  for  Pavlicevich,  and  that  Pav- 
licevich, in  January,  1910,  agreed  that  this  advance  might  be 
adjusted  the  next  time  the  interest  fell  due  on  the  note,  that 
no  interest  was  paid  from  that  time  until  May  5th,  when  he 
paid  to  Pavlicevich  $57.75,  being  interest  for  three  months 
ending  April  18th,  that  the  $8.50  was  not  then  adjusted  or 
deducted;  that  Pavlicevich,  shortly  afterward,  asked  Beggs 
to  find  a  purchaser  for  the  note,  saying  that  he  needed  the 
money,  that  Beggs  tried  to  do  this  and  that  there  were  sev- 
eral conversations  between  them  about  it  and  that  Pavlicevich 
never  demanded  payment  of  the  interest  from  him,  or  from 
anybody  else  in  his  presence,  or  to  his  knowledge.  There  is 
no  testimony  that  any  person  ever  offered  to  pay  such  interest. 
Beggs  was  then  asked  the  question:  ''Did  you  have  funds  at 
your  office,  or  had  any  of  the  persons  in  charge  of  your  office, 
sufficient  to  pay  the  interest  at  any  time  had  it  been  de- 
manded," to  which  he  answered:  **Yes,  sir."  This  was  all 
the  evidence  tending  to  show  that  the  plaintiff  was  able  and 
willing  to  pay  the  interest  at  the  office  of  Beggs. 

The  purpose  of  this  evidence  was  to  bring  the  case  within 
the  provisions  of  section  3130  of  the  Civil  Code,  which  reads 
as  follows :  ''It  is  not  necessary  to  make  a  demand  of  payment 
upon  the  principal  debtor  in  a  negotiable  instrument  in  order 
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to  charge  him ;  but  if  the  instrument  is  by  its  terms  payable 
at  a  specified  place,  and  he  is  able  and  willing  to  pay  it  there 
at  maturity,  such  ability  and  willingness  are  equivalent  to  an 
offer  of  payment  upon  his  part.''  Under  this  section  no 
demand  was  necessary  in  order  to  create  a  default  in  payment. 
The  latter  clause  of  the  section  manifestly  refers  to  section 
1500  of  the  Civil  Code,  which  provides  that,  **An  obligation 
for  the  payment  of  money  is  extinguished  by  a  due  offer  of 
payment,  if  the  amount  is  immediately  deposited  in  the  name 
of  the  creditor,  with  some  bank  of  deposit  within  this  state,  of 
good  repute,,  and  notice  thereof  is  given  to  the  creditor." 
Under  this  section  it  has  been  uniformly  held  that  although 
such  an  offer,  when  not  followed  by  an  immediate  deposit, 
does  not  pay  the  debt,  or  extinguish  the  obligation  to  pay  it, 
yet  if  the  mere  offer  is  duly  made,  the  effect  is  that  there  is  at 
that  time  no  breach  of  the  promise  to  pay.  {Randol  v. 
Tatum,  98  Cal.  399,  [33  Pac.  433] ;  0 'Conor  v.  Braly,  112  Cal. 
57,  [53  Am.  St.  Rep.  155,  44  Pac.  305] ;  Knowles  v.  Murphy, 
107  Cal.  115,  [40  Pac.  Ill] ;  Wolff  &  Co.  v.  Canadian  Pac, 
R.  B.  Co.,  123  Cal,  543,  [56  Pac.  543] ;  Montgomery  v.  Tutt, 
11  Cal.  318,  327.)  Section  3130,  of  course,  cannot  be  com- 
plied with  by  a  mere  passive  ability  and  willingness.  There 
must  be  an  ability  to  pay  manifested  by  providing  funds  at 
the  place  of  payment  in  the  hands  of  some  person  there  pres- 
ent who  is  authorized  to  pay  it  on  the  debt  and  is  willing  to  do 
80.  If,  therefore,  the  plaintiff  had  placed  sufficient  money 
in  the  office  of  Beggs,  to  be  applied  to  the  payment  of  this 
interest,  in  charge  of  some  person  there  who  was  authorized 
and  directed  to  use  it  for  that  purpose  when  demand  was  there 
made,  or  if  it  had  been  in  attendance  there  by  its  agent  with 
sufficient  money  and  authority  to  pay  such  interest,  and  had 
been  able  and  willing  thereafter  to  pay  it  on  demand,  it  would 
not  have  been  in  default  for  nonpayment  of  interest,  although 
the  obligation  to  pay  it  would  remain.  (Montgomery  v.  Tutt, 
11  Cal.  318.) 

But  the  evidence  does  not  show  this  to  be  the  case.  It 
merely  shows  that  Beggs,  or  some  other  person  in  his  office, 
had  money  enough  to  pay  the  interest  at  any  time  had  it  been 
demanded.  It  does  not  show  that  the  money  belonged  to  the 
plaintiff,  or  that  it  had  been  provided  or  placed  there  by  the 
plaintiff,  or  any  other  person,  for  the  purpose  of  paying  this 
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interest,  or  that  Beggs,  or  that  any  other  person  in  his  office, 
was  willing  to  pay  it  out  on  the  interest,  or  had  been  author- 
ized or  instructed  to  do  so,  or  that  any  of  them  intended  to  do 
60  if  the  interest  had  been  demanded.  There  was,  therefore, 
no  proof  that  ''the  payer  of  said  note  has  had  sufScient  funds 
at  said  office"  to  pay  the  interest,  or  that  the  payer  had  suffi- 
cient or  any  funds  there  '*for  the  purpose  of  paying  said 
interest"  as  the  findings  declare,  or  that  the  payer  was  ''able 
and  willing  to  pay  it  there,"  in  the  sense  necessary  to  constitute 
the  equivalent  of  an  offer  to  pay  under  section  3130  aforesaid. 
The  proof  in  rebuttal  was  not  sufficient  to  overcome  the  posi- 
tive proof  of  the  defendant  that  the  interest  was  not  paid 
when  due. 

The  judgment  is  vacated  and  the  order  denying  a  new  trial 
is  reversed. 

Angellotti,  J.,  and  Sloss,  J.,  concurred. 

Hearing  in  Bank  denied. 


[8.  P.  No.  6101.    Department  One. — January  27,  1913.] 

J.  H.  VAN  HORNE,  Appellant,  v.  IVAN  Q.  TREAD  WELL 

and  E.  L.  REESE,  Respondents. 

Pledge — Refusal  to  Return  Property — Single  Cause  of  Action- 
Judgment  FOR  Return — Bar  to  Subsequent  Action  fob  Dam- 
ages— The  wrongful  refusal  of  a  pledgee  to  redeliver  the  pledged 
property  creates  but  a  single  cause  of  action  in  favor  of  the  pledgor, 
and  a  judgment  in  his  favor  in  an  action  for  the  return  of  sneli 
property  is  a  bar  to  a  subsequent  action  to  recover  damages  for 
wrongfully  withholding  its  possession,  or  for  the  repayment  of  at- 
torney's fees  incurred  in  the  prior  action. 

Id. — Depreciation  in  Value  of  Property  During  Litigation. — The 
continued  withholding  of  stocks  and  bonds  after  the  bringing  of 
action  to  enforce  their  delivery,  pending  the  litigation  and  np  to 
the  time  of  the  enforcement  of  the  decree,  is  not  a  new  wrong  re- 
dressible  by  a  new  action,  but  is  simply  a  continuation  of  the  orig^ 
inal  wrong  for  which  the  only  redress  given  by  the  law  mnat  be 
had  in  the  original  action,  and  consequently  a  second  action  will  not 
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lie  for  the  damage  due  to  depreciation  in  the  valne  of  the  stocks 
or  bonds  occurring  between  the  time  of  the  commencement  of  the 
first  action  and  the  determination  of  such  action  on  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
the  City  and  County  of  San  FraneiBco.    John  Hunt,  Judge. 

l%e  facts  are  stated  in  the  opinion  of  the  court. 

L.  S.  Melstedy  and  Edwin  H.  Williams,  for  Appellant. 

H.  H.  McPike,  and  Crittenden  Thornton,  for  Bespondents. 

SLOSS,  J. — The  court  below  sustained  demurrers  to  the 
complaint,  granting  plaintiff  leave  to  amend.  No  amendment 
having  been  jBled  within  the  time  allowed,  judgment  was 
entered  in  favor  of  the  defendants.    The  plaintiff  appeals. 

The  complaint  alleges   the    following  facts:  On  June  30, 

1910,  plaintiff,  who  was  then  and  has  ever  since  been  the 
owner  of  three  thousand  five  hundred  shares  of  the  capital 
stock  of  the  Sutter  Hotel  Company,  pledged  said  shares  to 
defendant  Reese  to  secure  the  payment  of  a  loan  of  two  thou- 
sand dollars.  In  February,  1911,  plaintiff,  with  Reese's 
eonsent,  pledged  said  shares  to  defendant  Treadwell  to  secure 
an  advance  of  four  thousand  three  hundred  and  fifty  dollars 
made  by  Treadwell  to  plaintiff.  It  was  agreed  that  out  of  the 
sum  80  advanced,  Reese's  loan  should  be  repaid.  This  was 
done,  plaintiff  executing  a  note  to  Treadwell  for  four  thou- 
sand three  hundred  and  fifty  dollars,  and  Reese  turning  over 
the  stock  to  Treadwell  upon  receiving  from  the  latter  repay- 
ment of  the  two  thousand  dollar  loan  with  interest.  On 
March  26,  1911,  plaintiff  tendered  to  Treadwell  payment  of 
the  full  amount  due  upon  the  note,  but  Treadwell  refused  to 
accept  said  payment  or  to  deliver  the  pledged  stock.  On 
March  31,  1911,  plaintiff  brought  an  action  against  the  de- 
fendants to  recover  said  stock,  and  tendered  into  court  the 
sum  of  four  thousand  five  hundred  dollars  in  payment  of  all 
indebtedness  due  from  plaintiff  to  Treadwell.     On  June  16, 

1911,  plaintiff  recovered  judgment  in  said  action  against 
defendants  for  the  return  of  said  three  thousand  five  hundred 
shares  of  stock,  and  on  June  19,  1911,  Treadwell  actually 
delivered  the  stock  to  plaintiff. 
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It  is  further  alleged  that  on  March  26,  1911,  the  day  of  the 
tender  to  Treadwell,  plaintiff  had  received  an  offer  of  seven 
thousand  five  hundred  dollars  for  said  stock,  "and  was  ready 
able  and  willing  to  sell  said  stock  for  said  sum  of  $7,500." 
On  the  nineteenth  day  of  June,  1911,  and  at  all  times  subse- 
quent to  the  sixteenth  day  of  June,  1911,  the  value  of  the 
stock  was  four  thousand  five  hundred  dollars  and  no  more. 
In  the  action  to  recover  possession  of  the  stock  plaintiff  was 
compelled  to  and  did  expend  one  thousand  five  hundred  dol- 
lars in  the  pursuit  of  the  property,  i.  e.,  in  payment  of  attor- 
ney's fees.  The  complaint  prays  judgment  for  four  thousand 
five  hundred  dollars. 

So  far  as  the  plaintiff's  demand  is  based  upon  the  deprecia- 
tion in  the  value  of  the  stock,  it  is  apparent  that  the  action 
seeks  to  claim  damages  for  the  wrongful  act  of  the  defendants 
in  withholding  possession  of  the  property  which  had  already 
been  regained  by  means  of  the  former  action.  Such  damages 
cannot  be  recovered  for  the  simple  reason  that  the  plaintiff's 
right  to  them  should  have  been  litigated  in  the  former  action. 
The  judgment  there  rendered  was  a  conclusive  adjudication 
of  all  matters,  arising  out  of  the  withholding  of  the  stock, 
which  might  have  been  presented  to  the  court  for  determina- 
tion. Whether  we  regard  the  first  action  as  one  in  claim  and 
delivery,  or  as  a  suit  in  equity  for  specific  performance  of  the 
agreement  to  return  pledged  property  on  payment  of  the  debt 
(in  other  words,  a  bill  to  redeem)  there  can  be  no  questi<m 
that  in  that  action  plaintiff  was  entitled  to  recover  all  dam- 
ages sustained  through  the  wrongful  refusal  of  the  defendants 
to  redeliver  the  property.  There  was  a  total  breach  of  a  sin- 
gle and  entire  obligation,  and  the  plaintiff  could  not  split  his 
demand  for  relief  on  account  of  such  breach,  so  as  to  entitle 
him  to  recover  a  part  of  such  relief  in  one  action,  and  the 
remainder  in  another.  The  rule  thus  stated  is  applicable, 
even  if  we  assume,  contrary  to  what  we  consider  the  fair  con- 
struction of  the  pleading,  that  the  complaint  shows  that  the 
elements  of  damage  now  sought  to  be  recovered  were  not 
known  or  ascertainable  at  the  date  of  the  former  judgment. 
The  principle  involved  has  been  fully  considered  and  discussed 
in  the  recent  case  of  Abbott  v.  The  76  Land  &  Water  Co., 
161  Cal.  42,  [118  Pac.  425],  and  it  is  unnecessary  to  repeat 
the  arguments  there  elaborated.    It  will  sufSce  to  quote  from 
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the  opinion  a  single  sentence,  applying  directly  to  the  precise 
case  before  us.  *'In  accord  with  the  views  we  have  stated," 
says  Angellotti,  J.,  ''it  has  been  held  that  the  continued  with- 
holding of  stocks  or  bonds  after  the  bringing  of  action  to  en- 
force their  delivery,  pending  the  litigation  and  up  to  the 
time  of  the  enforcement  of  the  decree,  is  not  a  new  wrong 
redressible  by  a  new  action,  but  is  simply  a  continuation  of 
the  original  wrong  for  which  the  only  redress  given  by  the 
law  must  be  had  in  the  original  action,  and  that,  consequently, 
a  second  action  would  not  lie  for  the  damage  due  to  deprecia- 
tion in  the  value  of  the  stocks  or  bonds  occurring  between  the 
time  of  the  commencement  of  the  first  action  and  the  deter- 
mination of  such  action  on  appeal.  (See  Bracken  v.  Atlantic 
Trust  Co,,  167  N.  Y.  510,  [82  Am.  St.  Rep.  731,  60  N.  E.  772]  ; 
Commerce  Exchange  Natl  Bank  v.  Blye,  123  N.  Y.  132,  [25 
N.  E.  208].) 

The  demand  for  repayment  of  attorney 's  fees  in  the  former 
action  stands  upon  no  different  ground.  If  this  was  a  proper 
element  of  damage  at  all,  it  was  a  damage  which  flowed  from 
the  single  wrongful  act  of  withholding  redelivery  of  the  stock. 
Plaintiff's  right  to  reimbursement  was  therefore  adjudicated 
against  him  by  the  judgment  in  the  action  to  enforce  such 
redelivery. 

The  judgment  is  affirmed. 

Shaw,  J.,  and  Angellotti,  J.,  concurred. 


[L.  A.  No.  2929.    Department  One. — JanTiary  29,  1918.] 

NATHANIEL  C.  FOSTER,  Respondent,  v.  PHOEBE  M. 

BUTLER,  et  al..  Appellants. 

MoRTOAOx — Foreclosure — Statute  or  Limitations — Mortgage  Ezs- 
OUTED  Out  op  State — Absence  or  Mortgagor  from  State. — ^Under 
subdivision  1  of  section  339  of  the  Code  of  Civil  Procedure,  the  time 
within  which  an  action  can  be  brought  to  foreclose  a  mortgage  secur- 
ing a  note,  each  of  which  were  executed  out  of  the  state,  is  two 
jrears  from  the  maturity  of  the  indebtednosH.  80  far  as  concerns 
the  original  mortgagor,  under  section  351  of  that  code,  the  time 
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daring  which  he  was  absent  from  the  state  is  not  a  part  of  the 
time  limited  for  the  commencement  of  the  action. 

Id. — Waiver  op  Statute  by  Mobtgagok — Subsequent  Purchasers  ob 
Encumbrancers  not  Avfecteo. — A  mortgagor  cannot,  bj  waiving 
the  bar  of  the  statute  of  limitations,  afFect  the  right  of  a  subseqaent 
purchaser  or  encumbrancer  of  the  mortgaged  premises  to  insist,  as 
to  himself,  that  the  action  to  foreclose  the  mortgage  was  not  brought 
in  time.  This  rule  applies  not  only  to  cases  where  the  waiver  has 
been  by  express  agremeent,  but  also  to  cases  where  the  original  mort- 
gagor has  lost  his  right  to  plead  the  statute  by  absenting  himaelf 
from  the  state. 

Id. — Purchaser  at  Execution  Sale  Against  Mortgagor — Gommencb- 
ment  of  Running  or  Statute. — Where  the  mortgaged  premises 
were  purchased  at  an  execution  sale,  after  the  maturity  of  the  mort- 
gage indebtedness,  the  statute  .of  limitations  commenced  to  run  in 
favor  of  the  execution  purchaser,  who  was  present  in  the  state,  and 
against  the  right  of  the  mortgagee  to  foreclose  the  mortgage  as  to 
him,  at  least  as  early  as  the  date  on  which  the  sherifTs  deed  to 
such  purchaser  was  recorded. 

£d. — Quieting  Title  by  Execution  Purchaser — Plaintift  not  a  "Bes- 
ident"  op  State — Stipulation. — In  an  action  by  such  subsequent 
purchaser  to  quiet  his  title  to  the  mortgaged  premises  as  against 
the  successors  in  interest  of  the  mortgagee,  a  stipulation  that  the 
plaintiff  had  never  been  a  "resident"  of  the  state  of  California,  ia 
in  no  wise  inconsistent  with  the  fact  of  his  physical  presence  there, 
and  does  not  preclude  him  from  setting  up  the  bar  of  the  statute 
against  the  mortgage. 

Id. — Nonresidents  Entitled  to  Benepits  op  Statute. — Section  351  of 
the  Code  of  Civil  Procedure  does  not  deprive  nonresidents  of  the 
benefits  of  the  statute  of  limitations.  It  merely  excludes  from  com- 
putation the  time  during  which  any  defendant,  resident  or  nonresi- 
dent, may  have  been  out  of  the  state. 

Id. — Judgment  Quieting  Title — Payment  op  Mortgage  Indebtedness 
— Appeal  prom  Order  Denying  New  Trial. — In  such  action,  the 
contention  that  the  plaintiff  should  not  have  had  a  judgment  quiet- 
ing his  title  without  paying  or  offering  to  pay  the  mortgage  debt, 
even  though  an  action  to  foreclose  the  mortgage  be  barred,  involves 
a  consideration  of  the  claim  that  the  findings  do  not  support  the 
judgment.  Such  claim  might  properly  be  made  on  an  appeal  from 
the  judgment,  but  is  not  involved  and  cannot  be  considered  on  an 
appeal  from  an  order  denying  a  new  trial. 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Diego  County  refusing  a  new  trial.    W.  B.  Guy,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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A.  H.  Sweet,  and  Sam  Perry  Smith,  for  Appellants. 

W.  J.  Mossholder,  and  Marks  P.  Mossholder,  for  Respond- 
ent. 

SLOSS,  J.— This  action  was  brought  by  Nathaniel  C.  Fos- 
ter against  the  personal  representative  and  the  heirs  at  law 
of  Andrew  0.  Butler,  deceased,  to  quiet  plaintiff's  title  to  a 
tract  of  land  in  San  Diego  County.  The  heirs  answered,  as- 
serting an  interest  under  a  mortgage  executed  by  Charles  G. 
Wheeler,  Poster's  predecessor  in  interest,  to  Andrew  0.  Bug- 
ler. The  administrator  with  the  will  annexed  of  Butler's 
estate  answered,  denying  plaintiff's  title. 

The  court  gave  judgment  in  favor  of  plaintiff.  The  defend- 
ant heirs  moved  for  a  new  trial,  which  was  denied,  and  they 
now  appeal  from  the  order  denying  their  said  motion. 

The  cause  was  presented  upon  an  agreed  statement  of  facts. 
Upon  this  statement  the  court  below  found  that  the  mortgage 
from  Wheeler  to  Butler  did  not  constitute  a  lien  upon  the 
premises,  for  the  reason  that  the  mortgage  and  the  note 
secured  by  it  were  barred  by  limitation.  The  principal  ques- 
tion raised  by  this  appeal  is  whether  this  finding  properly 
resulted  from  the  stipulated  facts  which  are  as  follows: 

On  July  3,  1899,  Charles  Q.  Wheeler,  who  was  then  the 
owner  of  the  land  in  question,  executed  to  Andrew  0.  Butler 
his  promissory  note  for  three  thousand  dollars,  with  interest, 
payable  six  months  after  date,  together  with  a  mortgage  of 
the  land  to  secure  said  note.  Both  Wheeler  and  Butler  were 
residents  of  Chicago,  and  the  note  and  mortgage  were  executed 
and  delivered  in  that  city.  Neither  of  them,  as  we  construe 
the  statement,  has  since  been  in  the  state  of  California,  '^  ex- 
cept that  Wheeler  was  temporarily  in  the  county  of  San  Diego 
for  about  three  weeks  in  March  and  April,  1902." 

No  part  of  the  principal  or  interest  on  said  note  has  been 
paid. 

On  March  2,  1901,  Poster,  the  plaintiff  herein,  commenced 
an  action  in  the  superior  court  of  San  Diego  County  against 
Wheeler  and,  on  the  same  day,  a  writ  of  attachment  was  duly 
issued  in  said  action  and  levied  upon  the  land  in  controversy 
as  Wheeler's  property.  Wheeler  appeared  and  answered. 
On  March  21,  1902,  a  personal  judgment  was  entered  in  said 
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action  in  favor  of  Foster  and  against  Wheeler  for  some  four- 
teen thousand  dollars.  On  March  22,  1902,  a  writ  of  execu- 
tion was  issued  and  levied  upon  said  land,  and  on  April  24, 
1902,  the  interest  of  Wheeler  therein  was  sold  by  the  sheriff, 
at  execution  sale,  to  the  plaintiff  Foster.  A  certificate  of  sale 
was  duly  issued  to  the  purchaser,  and  a  duplicate  filed  in  the 
office  of  the  county  recorder  on  the  same  day.  No  redemp- 
tion was  made,  and  on  June  18,  1903,  the  sheriff  executed  and 
delivered  to  Foster  a  deed  of  said  property.  The  sheriff's 
deed  was  recorded  on  June  19,  1903.  Foster  has  never  parted 
with  his  title,  and  has,  ever  since,  been  in  constructive  posses- 
sion of  the  premises. 

Andrew  0.  Butler  died  at  Chicago  on  the  fifteenth  day  of 
January,  1902,  leaving  a  will,  which  was  admitted  to  probate 
by  the  superior  court  of  San  Diego  County  on  July  1,  1904. 
Butler's  only  heirs  were  his  widow  and  three  sons,  all  of 
whom  are  defendants  herein.  The  widow  is  sole  legatee  and 
devisee  under  the  will.  The  plaintiff  has  never  been  a  resi- 
dent of  the  state  of  California. 

The  complaint  in  this  action  was  filed  on  the  eighteenth  day 
of  June,  1908.  The  answer  of  appellants,  asserting  the  mort- 
gage lien,  was  filed  November  25,  1908.  The  mortgage  debt 
was  payable  on  February  3,  1900,  and,  since  the  note  and 
mortgage  were  executed  out  of  the  state,  the  time  within 
which  an  action  of  foreclosure  could  have  been  brought  was 
that  declared  by  subdivision  1  of  section  339  of  the  Code  of 
Civil  Procedure,  i.  e.,  two  years.  Under  section  351  of  the 
same  code,  the  time  during  which  a  person  sued  is  absent 
from  the  state  is  not  ''part  of  the  time  limited  for  the  com- 
mencement of  the  action."  So  far,  then,  as  Wheeler,  the 
original  mortgagor,  is  concerned,  his  absence  from  the  state 
would  have  debarred  him  of  the  right  to  set  up  the  statute  of 
limitations  in  defense  to  an  action  brought  against  him  on  the 
note  and  mortgage.  But  the  plaintiff,  as  successor  to  the 
interest  of  the  mortgagor,  stands  in  a  different  position.  It 
is  settled  by  a  series  of  decisions,  extending  over  many  years, 
that  the  mortgagor  cannot,  by  waiving  the  bar  of  the  statute, 
affect  the  right  of  a  subsequent  purchaser  or  encumbrancer 
of  the  mortgaged  premises  to  insist,  as  to  himself,  that  the 
action  was  not  brought  in  time.  The  rule  was  applied  at  an 
early  date  to  cases  where  the  waiver  had  been  by  express 
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agreement.  {Lord  v.  Morris,  18  Cal.  482;  McCarty  v.  White, 
21  Cal.  495,  [82  Am.  Dee.  754].)  And  no  diflferent  question 
arises  where  the  original  mortgagor  has  lost  his  right  to  plead 
the  statute  by  absenting  himself  from  the  state.  {Wood  v. 
Ooodfellow,  43  Cal.  185;  Watt  v.  Wright,  66  Cal.  202,  [5 
Pac.  91] ;  Filipini  v.  Trobock,  134  Cal.  441,  [62  Pac.  1066,  66 
Pac.  587] ;  Brandenstein  v.  Johnson,  140  Cal.  29,  [73  Pac. 
744] ;  California  Title  Ins.  &  T,  Co.  v.  Miller,  3  Cal.  App.  53, 
[84  Pac.  453].)  *'When  third  persons  have  subsequently 
acquired  interests  in  the  mortgaged  property  they  may  invoke 
the  aid  of  the  statute  as  against  the  mortgage,  even  though 
the  mortgagor,  as  between  himself  and  the  mortgagee,  may 
have  waived  its  protection ;  and  we  see  no  diflPerence  in  prin- 
ciple between  a  suspension  of  the  running  of  the  statute  re- 
sulting from  an  express  waiver,  and  one  caused  by  his  volun- 
tary act  in  absenting  himself  from  the  state."  {Wood  v. 
Ooodfellow,  43  Cal.  185.)  "The  law  as  to  this  point,"  said 
McFarland,  J.,  in  Brandenstein  v.  Johnson,  140  Cal.  29,  [73 
Pac.  744],  "has  been  settled  by  former  decisions  of  this  court 
.  .  .  ,  and  there  seems  to  be  no  necessity  for  discussing  it  as 
if  the  question  were  still  an  open  one." 

If  the  statutory  period  of  limitation  did  not  commence  to 
run  in  favor  of  Foster,  the  respondent,  as  early  as  March  2, 
1901,  when,  by  virtue  of  the  levy  of  his  writ  of  attachment, 
he  became  the  owner  of  a  lien  appearing  of  record  (Code  Civ. 
Proc.,  sec.  542),  the  statute  was  certainly  set  in  operation,  at 
the  latest,  on  June  19,  1903,  when  the  sheriff's  deed  to  him 
was  recorded.  In  either  view  the  time  for  enforcing  any 
rights  under  the  mortgage  against  Foster's  interest  in  the 
property  had  long  expired  when  this  action  was  brought.  It 
is  argued  that  the  agreed  statement  shows  that  not  only  the 
original  mortgagor,  but  the  plaintiff  himself,  was,  by  reason 
of  absence  from  the  state,  precluded  from  setting  up  the  bar 
of  the  statute.  (See  Commercial  Sav.  Bank  v.  Hornberger, 
140  Cal.  16,  [73  Pac.  625].)  But  the  facts  do  not  support 
this  contention.  There  is  no  stipulation  that  Foster  was  out 
of  the  state  for  a  period  sufficient  to  save  the  mortgagee's 
right  to  sue  him,  or,  in  fact,  that  he  was  absent  at  all.  It  is 
declared  in  the  agreed  statement  that  plaintiff  has  never  been 
a  resident  of  California,  but,  of  course,  the  fact  that  one  is 
not  a  resident  of  a  place  is  in  no  wise  inconsistent  with  his 
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physical  presence  there.  (Pol.  Code,  sec.  52.)  To  bring  the 
plaintiff  within  the  exception  of  section  351,  it  would  have 
been  necessary  to  show  that  he  was  not  in  fact  within  the 
state  for  periods  aggregating  two  years  between  the  accrual 
of  a  cause  of  action  against  him  and  the  commencement  of  the 
action.  The  section  does  not  assume  ta  deprive  nonresidents 
of  the  benefits  of  the  statute  of  limitations.  What  it  does  is 
to  exclude  from  computation  the  time  during  which  any 
defendant,  resident  or  nonresident,  may  have  been  out  of  the 
state.  The  force  of  this  distinction  was  evidently  recognized 
by  the  defendants  themselves,  for  in  their  answer  they  do  not 
content  themselves  with  alleging  that  Foster  was  a  nonresi- 
dent, but  aver,  in  addition,  that  he  had  been  absent  from  the 
state  since  the  twenty-eighth  day  of  March,  1901.  The  latter 
averment,  however,  did  not  find  its  way  into  the  agreed  state- 
ment of  facts. 

For  these  reasons  the  finding  that  the  note  and  mortgage 
were  barred  by  the  statute  of  limitations  cannot  be  held  to  be 
unsupported. 

The  appellants  make  the  further  contention  that  the  plain- 
tiff should  not  be  permitted  to  quiet  his  title  against  the  ap- 
pellants without  paying  or  offering  to  pay  the  mortgage  debt, 
even  though  an  action  to  foreclose  the  mortgage  be  barred. 
On  the  record  before  us,  this  point  cannot  be  presented  other- 
wise than  by  a  claim  that  the  findings  do  not  support  the 
judgment.  Such  claim  might  properly  be  made  on  an  appeal 
from  the  judgment,  but  is  not  involved  and  cannot  be  con- 
sidered on  an  appeal  from  an  order  denying  a  new  trial 
{Great  Western  etc.  Co.  v.  Chambers,  153  Cal.  307,  310,  [95 
Pac.  151],  and  cases  cited),  which  is  aU  that  we  have  before 
us  here. 

The  order  is  affirmed. 

Shaw,  J.,  and  Angellotti,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[8.  F.  No.  6029.    Department  One.— Febrnarj  6,  1918.] 

RUDOLPH  C.  HORNUNG,  as  Administrator  of  the  Estate 
of  Laura  Hornung,  Deceased,  Appellant,  v.  CATH- 
ERINE LESTER  SEDGWICK  et  al.,  Respondents. 

Trust  in  Lan]>— Appucation  of  Bents  and  Profits  for  TJsk  of  Minor 
During  Minority — ^Direction  for  Accumulation  of  Surplus — 
Termination  of  Trust — ^Devolution  of  Property  upon  Death  of 
Minor. — ^A  deeJ  conveying  land  in  trust,  to  hold,  manage,  and  con- 
trol the  same,  to  collect  the  rents,  issues,  and  profits  thereof,  to  make 
aU  necessary  repairs,  improvements,  etc.,  and  "to  pay  out  of  the  bal- 
ance of  the  proceeds  of  said  premises,  all  sums  necessary  for  the 
proper  education,  maintenance,  and  support  of"  the  minor  son  of  the 
grantor,  "until  he  shall  have  arrived  at  the  age  of  twenty-one  yean," 
and  giving  to  the  trustee  "full  power  and  discretion  as  to  what 
may  be  necessary  for  the  proper  education,  maintenance,  and  sup- 
port of  the  said  minor,  in  so  far  as  the  same  relates  to  the  trust 
fund  hereby  created,"  with  the  power  to  sell  the  property,  reinvest 
the  proceeds,  and  to  do  all  things  necessary  or  proper  in  the  man- 
agement of  the  trust  fund,  and  further  providing,  that  in  the  event 
and  upon  the  condition  that  the  said  minor  should  arrive  at  the 
age  of  twenty-one,  the  trust  should  terminate  and  the  property  con- 
veyed, or  the  trust  fund  then  in  the  hands  of  the  trustee  should  be 
and  become  the  absolute  property  of  said  minor,  but  in  the  event 
be  should  die  before  reaching  that  age,  such  property,  or  the  trust 
fund  which  might  exist  at  the  date  of  his  death,  should  be  and  be- 
come the  property  of  other  persons  specified,  who  were  not  minors, 
ereates  a  trust  solely  for  the  benefit  of  such  minor,  terminable  upon 
his  arriving  at  the  age  of  majority  or  upon  his  death  prior  to  such 
time,  which  is  valid  under  subdivisions  3  and  4  of  section  857  and 
section  724  of  the  Civil  Code. 

Id. — Imperative  Direction  to  Apply  Bents  for  Use  of  Minor — Dis- 
cretion OF  Trustee. — The  requirement  of  such  deed  that  the  trus- 
tee shall  apply  to  the  use  of  said  minor  so  much  of  the  net  profits 
of  the  property  as  is  necessary  for  his  proper  education,  mainte- 
nance, and  support  during  his  minority,  is  absolute  and  imperative, 
leaving  no  discretion  whatever  in  the  trustee  other  than  one  to  de- 
termine what  things  are  necessary  or  proper  to  accomplish  the  educa- 
tion, maintenance,  and  support  commanded.  It  will  be  assumed  that 
the  trustee  will  exercise  that  discretion  fairly  and  honestly,  with  a 
view  to  provide  so  far  as  the  net  profits  will  warrant,  for  such  educa- 
tion, maintenance,  and  support  as  are  reasonable  and  proper. 

Id. — ^Implied  Direction  for  Accumulation  of  Surplus. — Fairly  con- 
stnied,  such  deed  requires  any  possible  surplus  of  thfl  net  profits  to 


630  HoRNUNG  V.  Sedgwick.  [164  Cal. 

aecamulate  for  the  benefit  of  the  minor  during  his  minoritj,  bm 
authorized  by  subdivision  4  of  section  857  of  the  Civil  Code,  althoagh 
no  specific  direction  is  given  the  trustee  "to  accumulate''  them. 

Id. — Devolution  of  Acctumulations  upon  Dkath  of  Minob  Dubino 
Minority. — It  is  immaterial  to  the  validity  of  the  trust  for  such 
minor,  that  under  other  provisions  of  the  deed  as  to  the  devolution  of 
the  property  upon  the  termination  of  the  trust  by  his  death  before 
his  majority,  such  accumulationS|  if  any,  will  become  the  property 
of  others  who  are  not  minors  and  who  are  persons  in  whose  favor 
a  direction  to  accumulate  would  not  be  valid.  That  result  ia  a  mere 
incident  to  the  exercise  by  the  trustor  of  the  right  given  by  the  law 
to  transfer  the  property  subject  to  the  execution  of  the  trust. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    B.  P.  Mogan,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Edward  C.  Harrison,  and  Maurice  E.  Harrison,  for  Ap- 
pellant. 

Tobin  &  Tobin,  and  George  A.  Clough,  for  Respondenta. 

ANGELLOTTI,  J.— This  is  an  appeal  by  plaintiflE  from  a 
judgment  that  he  take  nothing  and  that  he  has  no  interest 
in  the  real  property  described  in  his  complaint,  given  in  an 
action  brought  by  him  as  administrator  to  recover  possession 
of  said  property  and  to  obtain  a  decree  quieting  the  title 
of  his  intestate  and  her  estate  to  said  property  as  against 
defendants. 

The  appeal  is  on  the  judgment-roll  alone.  The  findings  of 
the  trial  court  fully  present  the  facts  upon  which  the  re- 
spective claims  of  the  parties  are  based. 

On  May  13,  1909,  plaintiff's  intestate,  Mrs.  Laura  Homung, 
who  it  appears  in  the  complaint  was  the  wife  of  said  Rudolph 
C.  Homung,  was  the  owner  of  the  real  property  involved,  the 
same  being  a  lot  of  land  25x105  feet  on  Willard  Street  in  the 
city  and  county  of  San  Francisco.  On  that  day  she  signed, 
acknowledged,  and  delivered  to  defendants  her  deed  of  con- 
veyance thereof.  The  sole  question  on  this  appeal  is  whether 
this  instrument  was  effective  to  convey  all  the  interest  of 
Mrs.  Homung  in  said  land.  If  it  was  so  effective,  the  find- 
ings of  the  lower  court  fully  sustain  the  judgment  given. 
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The  deed  named  Mrs.  Hornung  as  the  party  of  the  first 
part,  defendant  Catherine  Lester  Sedgwick  (then  Catherine 
Lester)  as  party  of  the  second  part,  and  defendants  Harold 
Joseph  Hornung,  a  minor  (her  only  child),  said  Catherine 
Lester,  Lillie  Mengel,  Emma  Matthesen,  and  Lewis  Borle, 
parties  of  the  third  part.  It  purported  first  to  convey  the 
property  to  the  parties  of  the  second  and  third  parts  "in 
trust  for  the  purposes  and  subject  to  the  conditions"  therein, 
after  set  forth.  It  then  purported  to  grant  such  property  to 
the  party  of  the  second  part,  now  Mrs.  Sedgwick,  in  trust,  to 
hold,  manage,  and  control  the  same,  to  collect  the  rentd,  issues, 
and  profits  thereof,  to  make  all  necessary  repairs,  improve- 
ments, etc.,  and  **to  pay  out  of  the  balance  of  the  proceeds 
of  said  premises,  all  sums  necessary  for  the  proper  education, 
maintenance  and  support  of  the  above-named  Harold  Joseph 
Hornung,  until  he  shall  have  arrived  at  the  age  of  twenty- 
one  years,  and  the  said  party  of  the  first  part,  does  hereby 
give  and  grant  unto  the  said  party  of  the  second  part,  full 
power  and  discretion  as  to  what  may  be  necessary  for  the 
proper  education,  maintenance,  and  support  of  the  said  minor, 
in  so  far  as  the  same  relates  to  the  trust  fund  hereby  created." 
A  provision  follows  conferring  upon  the  trustee  power  to  sell 
the  property  and  reinvest  the  proceeds,  to  mortgage  the  same 
or  any  property  which  she  may  purchase  with  the  said  trust 
fund,  and  to  do  all  things  necessary  or  proper  in  the  full  and 
complete  management,  etc.,  of  the  said  trust  fund.  It  is  then 
provided  as  follows: 

**In  the  event  and  upon  the  condition  that  the  said  Harold 
Joseph  Hornung,  son  of  the  party  of  the  first  part,  should 
arrive  at  the  age  of  twenty-one  years,  then  and  in  that  event 
the  said  trust  shall  terminate  and  the  said  real  property  here- 
inabove described,  or  the  trust  fund  hereby  created,  then  in 
the  hands  of  the  trustee,  shall  be  and  become  the  absolute 
property  of  the  said  Harold  Joseph  Hornung,  and  subject  to 
the  said  condition  and  trust,  the  said  party  of  the  first  part 
does  hereby  grant,  transfer  and  convey  to  the  said  Harold 
Joseph  Hornung,  the  real  property  hereinabove  described. 

''In  the  event  and  upon  the  condition  that  the  said  Harold 
Joseph  Hornung  shall  die  prior  to  reaching  the  age  of  twenty- 
one  years,  then  and  in  that  event  the  said  real  property,  here- 
inabove described,  or  the  trust  fund,  which  may  at  the  date 
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of  the  death  of  the  said  Harold  Joseph  Homung,  in  case  of 
his  death  prior  to  reaching  the  age  of  twenty-one  years,  be 
in  existence,  shall  be  and  become  the  property  of  the  above 
named  Catherine  Lester  (widow),  Lillie  Mengel,  wife  of  John 
Mengel,  Emma  Matthesen,  wife  of  Joseph  Matthesen,  and 
Lewis  Borle,  and  the  party  of  the  first  part  does  hereby  grant, 
transfer,  and  convey  to  the  said  last  named  parties,  share  and 
share  alike,  that  is  to  say,  an  undivided  one-fourth  to  each 
thereof,  the  said  real  property,  hereinabove  described,  or  in 
the  event  that  the  said  real  property  had  been  sold,  then  the 
property  constituting  the  trust  fund,  subject  to  the  said  con- 
dition hereinabove  expressed." 

This  is  followed  by  a  provision  as  to  the  duties  of  the  trus- 
tee in  the  event  of  a  sale  of  the  property. 

A  consideration  of  this  instrument  leaves  no  doubt  as  to 
the  intention  of  Mrs.  Homung  in  executing  it.  She  desired, 
first  of  all,  to  provide  from  the  property,  or  its  proceeds  in 
the  event  of  a  sale  thereof,  for  the  proper  education,  mainte- 
nance, and  support  of  her  son  during  his  minority,  and  sec- 
ondly, she  desired  such  property  or  proceeds,  or  what  was 
then  left  of  the  same,  to  go  absolutely  to  such  son  upon  his 
arriving  at  the  age  of  majority,  if  he  should  live  so  long; 
thirdly,  in  the  event  that  he  died  before  arriving  at  such  age, 
she  desired  such  property  or  proceeds,  or  what  was  left  of 
the  same  at  the  time  of  his  death  to  go  in  equal  shares  to  the 
four  other  persons  named  as  parties  of  the  third  part. 

The  contention  of  learned  counsel  for  appellant  is  that  the 
trust  attempted  to  be  created  by  the  deed  to  carry  into  effect 
her  intention  relative  to  her  son  during  the  period  of  his 
minority  is  invalid  under  our  statutory  provisions  regarding 
express  trusts,  and  that  the  attempted  grants  in  remainder 
are  so  dependent  upon  the  execution  of  the  trust  that  they 
also  must  fall  with  the  attempted  trust. 

The  attempted  trust  was  solely  for  the  benefit  of  the  minor 
son  of  the  grantor,  and  was  to  terminate  upon  his  arriving  at 
the  age  of  majority  or  upon  his  death  prior  to  such  time. 
The  other  provisions  were  solely  in  the  way  of  prescribing  to 
whom  the  property  to  which  such  trusts  related  should  be- 
long **in  the  event  of  the  failure  or  termination  of  the  trust,*' 
and  of  a  transfer  of  such  property  subject  to  the  execution 
of  the  trust.     (Civ.  Code,  sec.  864.)     They  may,  however, 
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be  looked  to  and  considered  in  determining  the  proper  con- 
struction of  the  provisions  relating  to  the  trust. 

Subdivision  3  of  section  857  of  the  Civil  Code,  provides  that 
an  express  trust  may  be  created  to  receive  the  rents  and 
profits  of  real  property,  and  pay  them  to  or  apply  them  to 
the  use  of  any  person  during  the  life  of  such  person,  or  for 
any  shorter  term,  and  subdivision  4  of  the  same  section  pro- 
vides that  such  a  trust  may  be  created  to  receive  the  rents 
and  profits  of  real  property,  and  to  aocumulate  the  same  for 
the  purposes  and  within  the  limits  prescribed  by  title  two  of 
part  two,  division  two,  of  the  Civil  Code.  Section  724  of  the 
Civil  Code,  contained  in  said  title  two,  permits  provision  for 
anch  an  accumulation  for  the  benefit  of  one  or  more  minors 
then  in  being,  terminating  at  the  expiration  of  their  minority. 

We  are  of  the  opinion  that  these  provisions  fully  authorize 
the  trust  attempted  to  be  declared  by  the  deed  before  us. 
The  question  in  this  connection  is  simply  one  of  construction 
of  such  provisions,  for  of  course  learned  counsel  for  appellant 
are  correct  in  their  statement  that  no  trust  in  relation  to 
real  property  is  valid  unless  created  or  declared  in  writing. 
(Civ.  Code,  sec.  852.)  But  we  think  that  fairly  construed, 
the  deed  does  declare  these  purposes.  The  requirement  that 
the  trustee  shall  pay  out  of  the  net  profits  of  said  property 
or  its  proceeds  in  the  event  of  sale,  all  sums  necessary  for 
the  proper  education,  maintenance,  and  support  of  the  minor 
son  during  the  period  of  his  minority,  in  other  words,  shall 
apply  to  the  use  of  said  minor  so  much  of  said  net  profits  as 
is  necessary  for  such  purposes  during  his  minority,  is  abso- 
lute and  imperative,  leaving  no  discretion  whatever  in  the 
trustee  other  than  one  to  determine  what  things  are  necessary 
or  proper  to  accomplish  the  education,  maintenance,  and  sup- 
port commanded.  This  matter  of  discretion  we  will  discuss 
later.  It  is  sufficient  for  the  moment  to  point  out  that  as  to 
such  things  as  are  determined  by  the  trustee  to  be  necessary 
for  the  proper  education,  maintenance,  and  support  of  the 
minor,  the  duty  of  the  trustee  to  apply  the  net  profits,  is 
absolute  and  imperative.  As  to  any  possible  surplus  of  net 
profits  remaining  in  the  hands  of  the  trustee  after  the  appli- 
cation of  such  amounts  as  may  be  necessary  for  the  purposes 
enumerated  it  is  true  that  she  is  not  in  terms  directed  *'to 
accumulate''  the  same  for  the  benefit  of  the  minor.    But  such 
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we  think  is  fairly  the  effect  of  the  provisions  of  the  deed  aa 
to  all  amounts  not  so  needed  at  any  time  during  the  minority 
of  the  beneficiary,  for  of  course  it  was  neither  contemplated 
nor  necessary  to  the  validity  of  the  trust  to  apply  that  it 
should  be  required  that  net  profits  to  be  devoted  to  that  pur- 
pose  must  be  so  applied  immediately  on  coming  into  the  hands 
of  the  trustee.  They  were  to  be  so  applied  as  needed  for  the 
designated  purposes,  and  in  the  mean  time  were  to  be  retained 
by  the  trustee.  But  there  might  be  net  profits  in  excess  of 
the  amount  so  needed  during  the  continuance  of  the  trust 
All  of  the  net  profits  received  by  the  trustee,  whether  so 
needed  or  not,  while  remaining  in  her  custody,  constituted 
a  part  of  the  trust  fund,  both  under  well  settled  principles 
of  law  and  within  the  contemplation  of  the  grantor,  as  is 
shown  by  her  use  of  the  words  *' trust  fund  hereby  created** 
in  the  first  provision  as  to  the  discretion  to  be  exercised  by 
the  trustee.  It  was  thereafter  substantially  provided  that 
upon  the  completion  of  the  minority  of  the  son,  all  of  the 
trust  property  or  trust  fund  **then  in  the  hands  of  the  trus- 
tee*' shall  be  and  become  the  property  of  such  son.  These 
provisions,  to  our  minds,  necessarily  imply  a  direction  to  the 
trustee  to  hold  for  the  minor  all  portions  of  the  rents  and 
profits  not  necessary  to  be  applied  to  the  designated  purposes, 
in  other  words,  to  accumulate  the  same  for  his  benefit  until 
he  arrives  at  the  age  of  majority.  We  thus  have  as  to  any 
surplus  of  rents  and  profits  over  the  amounts  to  be  applied 
to  the  use  of  the  minor  for  education,  etc.,  a  sufficient  dec- 
laration of  a  trust  for  accumulation  authorized  by  subdivision 
4  of  section  857  of  the  Civil  Code. 

The  fact  that  the  right  of  the  minor  to  receive  the  real 
property  and  the  accumulated  income  is  dependent  upon  the 
contingency  of  his  attaining  the  age  of  majority,  and  that 
under  the  other  provisions  of  the  deed  as  to  the  devolution 
of  the  property  upon  the  termination  of  the  trust  by  his 
death  before  his  majority,  such  accumulations,  if  any,  will 
become  the  property  of  others  who  are  not  minors  and  who 
are  persons  in  whose  favor  a  direction  to  accumulate  would 
not  be  valid,  we  regard  as  immaterial.  As  we  have  said,  the 
attempted  trust  was  one  solely  for  the  benefit  of  the  minor. 
The  whole  object  thereof  was  to  make  proper  provision  for 
the  support,  maintenance,  and  education  of  the  minor  and 
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to  insure  the  keeping  together  for  him  during  his  minority 
of  such  of  the  property  as  was  not  required  to  be  used  for 
these  purposes,  so  that  it  might  go  to  him  upon  attaining  the 
age  of  majority.  The  accumulation  was  directed  solely  for 
his  benefit,  and  the  same  was  to  terminate  immediately  upon 
his  death,  if  he  died  prior  to  attaining  his  majority.  The 
fact  that  the  amounts  accumulated  would  go  to  others  in  the 
event  of  his  death  before  majority  was  a  thing  entirely  apart 
from  and  independent  of  any  provision  of  the  trust,  and  was 
a  mere  incident  to  the  exercise  by  the  trustor  of  the  right 
given  her  by  the  law  to  transfer  the  prpperty  subject  to  the 
execution  of  the  trust. 

It  is  earnestly  urged  that  the  attempted  trust  to  apply  rents 
and  profits  to  the  use  of  the  minor  for  his  education,  support, 
and  maintenance  is  void  for  the  reason  that  it  is  not  impera- 
tive, but  merely  discretionary — ^in  other  words,  that  the  trus- 
tee is  left  with  full  discretion  to  determine  whether  any  of 
the  rents  and  profits  shall  be  applied  to  any  of  such  purposes, 
and  if  any,  how  much.  We  have  already  referred  to  this 
point,  and  have  shown,  we  think,  that  such  is  not  a  fair  con- 
struction of  the  provisions  of  the  deed.  As  we  have  said,  the 
only  discretion  confided  to  the  trustee  is  to  determine  what 
things  are  necessary  or  proper  to  accomplish  the  education, 
maintenance,  and  support  of  the  minor,  and,  of  course,  it  is 
to  be  assumed  that  the  trustee  will  exercise  that  discretion 
fairly  and  honestly,  with  a  view  to  provide,  so  far  as  the  net 
profits  will  allow  and  warrant,  for  such  education,  mainte- 
nance, and  support  as  are  reasonable  and  proper.  The  duty 
of  the  trustee  to  apply  such  rents  and  profits  for  such  edu- 
cation, maintenance,  and  support  as  may  be  found  to  be 
necessary  is,  as  we  have  said,  absolute  and  imperative.  The 
language  involved  in  Estate  of  Sanford,  136  Cal.  97,  [68  Pac. 
494],  the  case  very  strongly  relied  on  by  appellant,  differed 
from  that  in  the  case  at  bar,  and,  as  was  pointed  out  in  Estate 
of  Reith,  144  Cal.  314,  [77  Pac.  942],  the  trustees  there  were 
to  receive  the  rents  and  profits  and  apply  the  same  ''to  such 
extent  ...  as  in  their  judgment  may  be  proper  to  and  for 
the  use  and  benefit"  of  certain  children.  This  language  was 
construed  as  leaving  to  the  discretion  of  the  trustees  ''what 
amount  of  the  income  shall  be  applied''  to  the  purposes  des- 
ignatedy  entirely  regardless  of  the  needs  of  the  beneficiaries, 
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or,  as  said  by  this  court  in  Estate  of  Dunphy,  147  Cal.  95, 
[81  Pac.  315],  through  Mr.  Justice  McParland,  who  wrote 
the  opinion  in  the  Sanford  case,  as  leaving  to  the  discretion 
of  the  trustees  ''what  amount  of  the  income,  if  any,  should 
be  applied."  As  we  have  shown,  no  such  construction  can 
fairly  be  given  to  the  language  in  the  deed  before  us.  The 
views  expressed  in  Estate  of  Beith,  144  Cal.  319,  320,  [77  Pac. 
942],  in  response  to  the  claim  made  that  the  trust  there  in- 
volved was  void  for  the  reason  that  it  left  to  the  discretion 
of  the  trustee  how  much  income  shall  be  used  for  the  support 
and  education  of  the  children,  which  was  concurred  in  by 
three  of  the  four  justices  concurring  in  the  majority  opinion 
in  Estate  of  Sanford,  136  Cal.  97,  [68  Pac.  494],  are  appli- 
cable  to  the  case  at  bar,  and  fully  sustain  the  trust  here 
involved  in  so  far  as  this  objection  is  concerned. 

It  follows  from  what  we  have  said  that  the  attempted  trust 
is  valid  and  that  the  deed  of  Mrs.  Homung  was  effective  to 
convey  all  of  her  interest  in  the  property  in  suit. 

The  judgment  is  affirmed. 

Shaw,  J.,  and  Sloss,  J.,  concurred. 
Hearing  in  Bank  denied. 


[B.  F.  No.  592S.    Department  One. — ^Febrnarj  7,  1918.] 

In  the  Matter  of  the  Estate  of  ERNEST  V.  COWELL, 

Deceased. 

Estates  of  Dkceased  Persons — Tautly  Allowance — ^Amount  or 
Temporary  Allowance — ^Discretion — Afpeau — In  detennining  the 
amount  of  the  temporary  family  allowance  required  by  section  1464 
of  the  Code  of  Civil  Procedure  to  be  paid  to  a  surTiving  wife  from 
the  estate  of  her  husband  until  the  return  of  the  inventory,  much  is 
left  to  the  discretion  of  the  judge  to  whom  the  application  is  made, 
and  his  action  will  not  be  disturbed  on  appeal  unless  it  clearly  ap- 
pears  that  the  discretion  has  been  improperly  exercised.  In  the 
present  case,  where  the  estate  was  valued  at  about  a  million  dollars, 
and  was  not  indebted,  it  is  held  that  a  temporary  aUowance  of  one 
thousand  five  hundred  dollars  per  month  for  the  sole  support  of  the 
decedgnt^B  widow  was  not  an  abuse  of  discretion. 
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Id. — Widow  Haying  Othee  Means  of  StTPPomv-BsQussTS  to  Widow 
BY  Husband— Widow  not  Put  to  Election. — Under  the  statutes 
of  Cbis  state,  the  fact  that  a  widow  has  property  of  her  own  or 
other  means  of  subsistence,  or  is  given  bequests  or  devises  by  the 
will  of  ber  husband,  not  putting  her  to  an  election,  in  no  way 
affects  her  right  to  such  a  temporary  allowance  from  his  estate 
aa  is  reasonably  necessary  for  her  support.  And  the  same  is  true 
as  to  her  right  to  an  allowance,  under  section  1466  of  the  Code  of 
Civil  Procedure,  after  the  return  of  the  inventory. 

Id. — Husband  cannot  Defbive  Widow  of  Bight  to  Family  Allow- 
ance— Widow  Put  to  Election. — It  is  not  within  the  power  of  the 
husband  by  any  provision  of  his  will  to  deprive  the  widow  of  her 
right  to  a  family  allowance  from  his  estate  under  the  statutes,  or 
in  any  wise  to  limit  the  power  of  the  court  m  the  exercise  of  its 
proper  discretion  to  fix  the  amount  to  be  allowed.  He  may,  how- 
ever, so  frame  his  will  that  she  cannot  have  the  benefits  thereby 
given  her  and  those  of  the  statutes  also,  and  she  will  then  be  put 
to  her  election  which  she  will  take. 

Id, — ^Language  of  Will  Necessitating  Election. — To  put  the  wife  to 
such  an  election,  it  is  not  necessary  that  the  husband's  will  should 
contain  an  express  declaration  to  that  effect.  It  is  sufficient  that 
it  should  dearly  appear  from  the  language  of  the  will  that  such 
was  his  intention.  In  the  absence  of  such  an  express  declaration 
there  is  no  presumption  of  an  intention  on  the  part  of  the  testator 
to  put  the  widow  to  her  election.  To  accomplish  this  result  it  must 
clearly  and  unequivocally  appear  that  the  provision  made  by  the 
will  was  intended  to  be  in  lieu  of  such  rights  as  are  given  by  the 
law. 

Id. — CoNSTEUcnoN  of  Will  in  Question — Election  not  Necessary. — 
The  testator,  whose  estate  was  valued  at  about  one  million  dollars, 
the  greater  part  of  which  consisted  of  stock  in  various  manufactur- 
ing corporations  in  which  he  and  his  brother  and  sisters  owned  all 
the  stock,  by  his  will  directed  that  his  interest  in  such  corporations 
should  be  converted  into  cash  within  seven  years,  and  that  in  the 
mean  time  "the  properties"  should  pay  his  wife  the  sum  of  one  thou- 
•and  dollars  a  month,  and  at  the  end  of  that  period  she  should  re- 
ceive the  income  from  two  hundred  and  fifty  thousand  dollars  during 
her  Ufe.  At  her  death  said  sum  was  to  be  paid  to  the  regents  of  the 
University  of  California,  to  whom  a  legacy  of  five  hundred  thousand 
dollars  was  also  given  "as  soon  as  the  money  became  available." 
After  certain  minor  bequests,  to  pay  which  he  directed  that  so  much 
of  his  interest  in  such  corporations  as  was  necessary  should  be  sold 
within  one  year,  he  further  provided,  in  order  that  the  affairs  of 
such  corporations  might  not  be  interfered  with,  that  if  all  the  be- 
quests were  paid  within  the  seven  years,  it  would  not  be  necessary 
to  sell  any  more  of  his  interests,  and  that  whatever  remained  after 


638  Estate  of  Cowell.  [164  Cal. 


paying  "these  bequests  and  final  settlement"  should  become  the  prop- 
erty of  hia  brother  and  sisters.  In  the  went  that  none  of  them  snr- 
Tived,  the  residue  was  left  to  sueh  regents  for  speeilled  parposes. 
Beld,  that  there  was  nothing  in  the  will  inconsistent  with  the  right 
of  the  widow  to  receive  a  family  allowance  and  that  she  waa  not 
put  to  an  election. 

Id. — Absence  of  Witness — ^Refusal  of  COntinuanck. — It  was  not  prej- 
udicially erroneous  to  refuse  to  continue  the  hearing  of  the  widow's 
application  for  a  family  allowance,  on  account  of  the  absence  of  a 
witness  for  the  estatCi  if  the  substance  of  the  testimony  expected  to 
be  elicited  from  him  was  given  by  another  witness. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  directing  the  pajonent  of  a 
family  allowance  from  the  estate  of  a  deceased  person  until 
the  return  of  the  inventory  of  the  estate.  Thomas  F.  Qraham, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Mastick  &  Partridge,  for  Appellants. 

W.  I.  Brobeck,  and  P.  F.  Dunne,  for  Respondent. 

ANGELLOTTI,  J.— This  is  an  appeal  by  a  brother  and  two 
sisters  of  deceased,  who  are  residuary  legatees  under  his  will, 
from  an  order  directing  the  payment  to  Alice  M.  Cowell,  hia 
widow,  for  her  support,  of  the  sum  of  one  thousand  five  hun- 
dred dollars  per  month,  from  the  date  of  his  death,  March  18, 
1911,  until  the  return  of  the  inventory  of  his  estate. 

The  deceased  left  an  estate  valued  at  about  one  million  dol- 
lars. The  greater  portion  of  this  estate  was  hia  one-fourth 
interest  in  the  property  distributed  in  the  estate  of  his  father, 
Henry  Cowell,  his  brother  and  two  sisters  owning  the  remain- 
ing three-fourths.  The  greater  part  of  this  again  was  held 
through  three  corporations,  engaged  generally  in  the  manu- 
facture of  cement,  of  which  he,  his  brother  and  sisters  owned 
the  stock,  he  holding  one-fourth.  These  corporations  were 
indebted  to  the  extent  of  some  six  hundred  thousand  dollars, 
which  indebtedness,  on  account  of  the  very  large  earnings 
reasonably  anticipated,  would  probably  be  wholly  discharged 
in  two  or  three  years  if  no  dividend  was  declared.  It  is  not 
suggested  that  the  estate  of  deceased  was  at  all  indebted. 
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except  in  so  far  as  it  might  be  liable  on  account  of  the  in- 
debtedness of  these  corporations.  There  was  a  parol  under- 
standing between  the  brothers  and  sisters  that  all  earnings  of 
the  corporations  shall  be  applied  to  the  payment  of  the  debt 
until  the  same  is  discharged.  The  property  of  the  Henry 
Cowell  estate  outside  of  the  corporations  yielded  an  annual 
income  of  about  twenty-five  thousand  dollars,  of  which  de- 
ceased owned  one-fourth.  In  addition  to  this  deceased  owned 
stock  in  the  Bank  of  California  valued  at  twenty  thousand 
dollars  and  about  twenty-three  thousand  dollars  in  cash  in 
bank. 

Deceased  left  no  heir  other  than  his  wife  and  his  brother 
and  sisters. 

m 

By  his  will  deceased  provided  as  follows :  All  cash  and  bank 
stock  were  **to  be  at  once  delivered"  to  his  wife,  *'whom  I 
desire  appointed  executrix  without  bonds  for  all  such  prop- 
erty."   He  then  declared: 

"Second: 

"I  desire  that  all  my  one-fourth  interests  in  the  various 
Cowell  properties  be  converted  into  cash  within  seven  years, 
and  that  until  such  distribution,  the  properties  are  to  pay  my 
wife  Alice  M.  Cowell  the  sum  of  one  thousand  dollars  in  gold 
coin  on  the  first  of  every  month.  At  the  end  of  seven  years 
she  is  to  receive  the  income  from  two  hundred  and  fifty  thou- 
sand dollars  as  long  as  she  may  live.  At  her  death  the  said 
two  hundred  and  fifty  thousand  dollars  is  to  be  paid  to  the 
regents  of  the  University  of  California  for  the  purpose  of 
building  a  hospital  on  the  grounds  at  Berkeley." 

He  then  gave,  ''as  soon  as  the  money  becomes  available," 
five  hundred  thousand  dollars  to  the  regents  of  the  University 
of  California  for  a  students'  gymnasium  and  a  stadium  on 
the  grounds  at  Berkeley.  He  then  gave  legacies  of  one  thou- 
sand dollars  to  certain  employees  and  five  hundred  dollars 
to  others,  two  thousand  five  hundred  dollars  each  to  Patrick 
Dorsey  and  Cornelius  Coghlan  and  a  legacy  of  ten  thousand 
dollars  to  the  Cowell  Scholarship  Committee  of  Santa  Cruz. 
He  then  directed  that  as  much  of  his  one-fourt!i  interest  in 
the  Cowell  properties  as  was  necessary  to  pay  the  **  minor 
bequests"  should  be  sold  within  one  year.  He  then  provided 
as  follows: 
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''Tenth: 

"That  the  aflPairs  of  the  Cowell  Co.  may  in  no  wise  be  in- 
terfered with,  I  hereby  direct  that  if  all  these  bequests  are 
paid  within  seven  years  from  the  date  of  my  death  it  will  not 
be  necessary  that  any  more  of  my  interests  be  sold  than  will 
carry  out  these  bequests.  Whatever  remains  after  paying 
these  bequests  and  final  settlement  is  to  become  the  property 
of  my  brother  and  sisters." 

He  then  provided:  ''if  none  survive"  the  residue  shall  go 
to  the  regents  of  the  University  of  California  for  certain  pur- 
poses, and  appointed  his  wife  and  Alexander  F.  Morrison 
executors  without  bonds. 

The  allowance  made  was  what  was  styled  by  Mr.  Justice 
De  Haven  in  Estate  of  Lux,  100  Cal.  593,  [35  Pac.  341],  the 
"preliminary  or  temporary  allowance"  required  to  be  made 
by  section  1464  of  the  Code  of  Civil  Procedure,  which  pro- 
vides that  when  a  person  dies  leaving  a  widow  or  minor  chil- 
dren,  the  widow  or  children,  until  the  inventory  is  returned, 
are  entitled  to  remain  in  the  possession  of  the  homestead,  the 
wearing  apparel  of  the  family,  and  of  all  the  household  fur- 
niture, "and  are  also  entitled  to  a  reasonable  provision  for 
their  support,  to  be  allowed  by  the  superior  court  or  a  judge 
thereof."  The  allowance  so  made  terminates  upon  the  return 
of  the  inventory  {In  re  Lux,  100  Cal.  593,  [35  Pac.  341] ; 
Crew  V.  Pratt,  119  Cal.  137,  [51  Pac.  44] ;  Estate  of  BeU,  142 
CaL  100,  [75  Pac.  679]),  when  the  court  may  make  an  order 
for  such  allowance  as  may  be  necessary  during  the  further 
progress  of  the  settlement  of  the  estate.  (Code  Civ.  Proc., 
sec.  1466.) 

It  is  urged  that  the  amount  allowed  was  much  greater  than 
any  sum  reasonably  necessary  for  the  support  of  the  widow. 
In  the  determination  of  a  question  of  this  character  much  is 
necessarily  left  to  the  discretion  of  the  judge  to  whom  the 
application  is  made.  His  action  will  not  be  disturbed  on 
appeal  unless  it  clearly  appears  that  the  discretion  has  been 
improperly  exercised.  (In  re  Lux,  100  Cal.  605,  [35  Pac. 
341] ;  Estate  of  Bump,  152  Cal.  279,  [92  Pac.  643].)  "The 
court  is  not  restricted,  in  making  this  allowance,  to  a  bare 
support  for  the  widow.  Regard  should  be  had  ...  to  the 
mode  in  which  she  lived  during  the  lifetime  of  her  husband. 
The  allowance  is  to  be  sufficient  to  provide  all  the  necessaries 


Feb.  1913.1  Estate  OF  CowELL.  641 

of  life,  and  this  will  include  all  those  things  which  are  rea^ 
sonable  and  proper  for  one  in  the  home  and  in  social  inter- 
course, in  view  of  the  condition  and  value  of  the  estate  and 
the  station  and  surroundings  of  the  family/'  {In  re  Lva, 
100  Cal.  593,  [35  Pac.  341].)  In  view  of  the  condition  and 
value  of  this  estate  the  widow  was  entitled  to  continue  to 
live,  if  she  so  desired,  at  the  hotel  where  she  and  her  husband 
had  lived  for  several  years  immediately  preceding  his  death, 
and  to  be  maintained  in  such  a  way,  as  regards  board,  lodg- 
ing, attendance,  clothing,  and  the  comforts  of  life  generally, 
as  would  be  considered  reasonable  and  proper  for  the  widow 
of  one  leaving  an  estate  valued  at  a  million  dollars,  for  it 
seems  clear  that  the  estate  of  deceased,  after  payment  of 
debts,  will  easily  reach  that  anoount.  This  leaves  a  wide 
range  for  the  discretion  of  the  judge  in  probate,  and  even 
if  we  were  inclined  in  view  of  the  record  on  this  appeal,  to 
consider  that  the  amount  allowed  is  more  than  we  would  have 
given  had  we  been  in  his  place,  invested  with  the  discretion 
committed  by  the  law  to  him,  we  are  of  the  opinion  that  it  is 
not  so  high,  in  view  of  the  circumstances  and  condition  of  the 
estate,  that  we  can  say  that  there  has  been  any  abuse  of  dis- 
cretion on  his  part. 

It  seems  to  be  well  settled  under  such  statutes  as  ours  that 
the  fact  that  a  widow  has  property  of  her  own  or  other  means 
of  subsistence,  in  no  way  affects  her  right  to  such  an  allow- 
ance from  the  estate  of  her  deceased  husband  as  is  reasonably 
necessary  for  her  support.  The  statute  gives  her  this  right 
to  be  so  supported  by  the  estate,  regardless  of  her  own  means. 
(See  Estate  of  Lux,  100  Cal.  604-5,  [35  Pac.  341] ;  Estate  of 
Bump,  152  Cal.  276,  [92  Pac.  643].)  And  it  also  appears 
to  be  settled  in  this  state,  even  as  to  an  allowance  made  under 
section  1466  of  the  Code  of  Civil  Procedure  after  the  return 
of  the  inventory,  that  the  fact  that  the  widow  is  given  prop- 
erty by  the  will  of  her  husband  in  no  way  affects  her  right 
to  be  given  by  way  of  allowance  for  support  such  sum  as  is 
reasonably  necessary  therefor,  leaving  the  property  given  her 
by  the  will,  in  the  words  of  the  chief  justice  in  his  concurring 
opinion  in  Estate  of  Lux,  114  Cal.  83,  [45  Pac.  1026], 
''whether  distributed  pending  the  administration,  or  at  the 
close  of  it,  .  .  .  to  go  to  the  widow  intact,  and  undiminished 
by  any  charge  for  expense  of  administration  or  support  of 
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family/'  (See  Estate  of  Lux,  100  Cal.  593,  [35  Pac.  341] ; 
Id.  114  Cal.  73,  [45  Pac.  1023].)  Especially  does  it  appear 
to  us  that  bequests  and  devises  to  the  wife  are  altogether 
immaterial  in  connection  with  the  question  of  the  preliminary 
or  temporary  allowance  to  be  made  at  the  outset  for  the  period 
prior  to  the  return  of  the  inventory.  We  can  sec  no  good 
reason  for  concluding  that  it  affects  the  question  that  a  be- 
quest or  devise  is  by  the  terms  of  the  will  made  available  to 
the  widow,  in  whole  or  in  part,  at  once.  This  appears  to 
have  been  the  view  of  at  least  four  of  the  justices  in  Estate 
of  lAiXy  114  Cal.  73,  [45  Pac.  1023] .  Of  course,  we  are  not 
now  speaking  of  such  a  provision  in  a  will  as  puts  the  widow 
to  her  election. 

It  is  not  within  the  power  of  the  husband  by  any  provision 
of  his  will  to  deprive  the  widow  of  her  right  to  a  family  allow- 
ance from  the  estate  under  the  statutes,  or  to  in  any  wise 
limit  the  power  of  the  court  in  the  exercise  of  its  proper  dis- 
cretion to  fa  the  amount  to  be  allowed.  (See  Estate  of 
Bump,  152  Cal.  278,  [92  Pac.  643],  and  cases  there  cited.) 
But,  of  course,  he  may  so  frame  his  will  that  she  cannot  have 
the  benefits  thereby  given  her  and  those  of  the  statutes  also, 
and  she  will  then  be  put  to  her  election  which  she  will  take. 
(Id.)  It  is  claimed  that  deceased  so  did.  His  will  nowhere 
declares  in  express  words  that  the  provision  made  for  his  wife 
is  in  lieu  of  such  provision  for  her  support  during  the  admin- 
istration of  the  estate  as  she  would  be  entitled  to  under  the 
statutes  of  this  state,  as  was  the  case  in  Estate  of  Bump,  152 
Cal.  278,  [92  Pac.  643],  and  Estate  of  Lufkin,  131  Cal.  291, 
[63  Pac.  469].  In  the  will  before  us  such  provision  as  is 
made  for  the  wife  is  in  terms  absolute  and  unconditional. 
But  it  is  not  essential  to  the  imposition  of  the  duty  of  elec- 
tion that  a  declaration  to  the  effect  above  stated  should  be 
expressly  made.  It  is  sufficient  that  it  should  clearly  appear 
from  the  language  of  the  will  that  such  was  the  intention  of 
the  testator.  We  do  not  understand,  however,  that  in  the 
absence  of  such  an  express  declaration  there  is  any  presump- 
tion of  an  intention  on  the  part  of  the  testator  to  put  the 
widow  to  her  election.  To  accomplish  this  result  it  must 
clearly  and  unequivocally  appear  that  the  provision  made  by 
the  will  was  intended  to  be  in  lieu  of  such  rights  as  are  given 
by  the  law. 


Feb.  1913.]  Estate  OP  CowBLL.  643 


We  do  not  think  that  such  is  the  situation  here.  The  pro- 
yision  that  **the  properties  are  to  pay"  the  widow  one  thou- 
sand dollars  on  the  first  day  of  every  month  ''until  such  dis- 
tribution" does  not  so  show  such  an  intention.  While  the 
language  of  the  provision  of  the  will  numbered  "second," 
which  is  the  only  provision  in  the  will  in  her  favor  with  the 
possible  exception  of  the  preceding  provision  as  to  cash  and 
bank  stock,  is  not  as  well  chosen  as  it  might  have  been,  we 
think  it  clear  enough  that  the  design  thereof  was  practically 
to  give  to  the  wife  as  a  bequest  the  income  for  her  life  from 
two  hundred  and  fifty  thousand  dollars  of  his  estate,  from  the 
time  of  his  death.  As  he  desired  that  there  should  be  no 
immediate  segregation  of  his  interest  from  the  other  "Cowell 
properties,"  he  definitely  fixed  one  thousand  dollars  as  the 
amount  that  she  should  receive  monthly  from  his  death  until 
his  interest  should  be  so  segregated,  fixing  the  end  of  seven 
years  as  the  time  by  which  the  division  must  be  made.  The 
amount  so  fixed  was  what  might  reasonably  be  considered  a 
fair  return  on  two  hundred  and  fifty  thousand  dollars  safely 
invested,  being  just  a  trifle  less  than  five  per  cent  per  annum 
on  such  amount.  When  the  segregation  or  ** distribution"  as 
he  puts  it  is  had,  she  is  thenceforth  to  receive  the  income  of 
two  hundred  and  fifty  thousand  dollars  thereof.  The  gift 
thus  made  is  absolute  and  unconditional,  with  absolutely 
nothing  being  said  to  indicate  that  it  is  anything  else  than 
a  legacy.  Whether  we  call  it  an  annuity  or  a  demonstrative 
legacy  is  unimportant  here.  We  see  nothing  in  the  fact  that 
it  was  contemplated  that  the  amount  fixed  was  to  be  paid 
monthly  from  the  time  of  the  death  of  the  deceased,  to  require 
a  different  conclusion. 

We  are  of  the  opinion  that  there  is  nothing  in  the  will  in- 
consistent with  the  right  of  the  widow  to  receive  a  family 
allowance.  The  deceased  has  not  thereby  disposed  of  all 
property  other  than  that  given  to  the  widow  **in  such  a  way 
as  to  make  it  apparent  that  the  assertion  by  the  widow  of  the 
right  to  take,  both  under  the  law  and  under  the  will  would 
defeat  the  manifest  purpose  of  the  testator."  (See  Shipman 
V.  Keys,  127  Ind.  353,  [26  N.  E.  896].)  It  is  not  pretended 
that  all  the  bequests  made  thereby  cannot  be  fully  paid  in 
such  event.  The  only  persons  who  will  suffer  thereby  are 
those  who  are  given  ''whatever  remains  after  paying  these 
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bequests  and  final  settlement."  These  are  the  brother  and 
sisters  of  deceased  (appellants  here)  if  they  or  any  of  them 
are  then  alive,  and  if  none  survive,  then  the  regents  of  the 
University  of  California,  who  have  already  been  given  five 
hundred  thousand  dollars  outright,  and,  upon  the  death  of 
the  wife,  the  two  hundred  and  fifty  thousand  dollars  set  apart 
for  her  use  during  her  life.  We  thus  have  as  to  these  parties 
merely  a  general  disposition  of  what  may  be  left  after  all  be- 
quests and  charges  are  paid.  Such  a  disposition  is  not  at  all 
inconsistent  with  the  assertion  by  the  widow  of  her  statutory 
right  to  a  family,  allowance  notwithstanding  the  provision 
made  for  her  by  the  will.  (See  Shipman  v.  Keys,  127  Ind. 
353,  [26  N.  E.  896].)  It  is  to  be  noted  that  the  language  is 
''whatever  remains  after  paying  these  bequests  and  final  set- 
tlement,"  clearly  referring  only  to  such  property  as  may  re- 
main at  final  settlement  after  not  only  the  bequests  have  been 
paid,  but  also  all  such  other  amounts  as  may  lawfully  be 
required  to  be  paid  in  the  course  of  the  administration  and 
settlement  of  the  estate.  This  would  of  course  include  such 
amounts  as  the  widow  was  entitled  to  as  family  allowance 
under  the  statutes  of  the  state.  As  said  in  the  case  last  cited, 
such  a  disposition  will  be  construed  as  made  in  view  of  the 
absolute  statutory  rights  of  the  wife  and  subject  thereto. 

We  see  nothing  in  the  expressed  desires  of  the  testator  with 
regard  *to  sales  and  refraining  from  interference  with  the 
affairs  of  the  '*Cowell  Co."  to  any  greater  extent  than  is 
necessary,  that  materially  assists  in  the  determination  of  the 
question  before  us.  The  same  is  true  as  to  the  evidence  that 
there  was  an  understanding  between  deceased  and  his  brother 
and  sisters,  the  stockholders  in  the  Cowell  corporations,  that 
all  the  earnings  thereof  shall  be  applied  to  the  discharge  of 
the  indebtedness  thereof  until  the  same  is  fully  paid,  even 
if  we  assume  that  this  evidence  may  properly  be  taken  into 
consideration  in  determining  the  proper  construction  of  the 
will  in  the  matter  under  consideration. 

Taking  the  will  as  a  whole,  we  are  unable  to  find  therein 
any  sufiScient  warrant  for  a  conclusion  that  the  widow  was 
thereby  put  to  her  election  in  the  matter  of  family  allowance. 

There  was  certainly  no  prejudicial  error  in  refusing  to  con- 
tinue the  hearing  of  the  application  for  family  allowance  until 
the  return  of  Mr.  George,  who  was  desired  as  a  witness  by 
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appellant,  from  Oregon.  The  testimony  expected  to  be 
elicited  from  him,  as  stated  by  the  attorney  for  appellants  to 
the  court  below,  was  in  no  substantial  respect  different  from 
that  given  by  Mr.  Morrison,  one  of  the  executors,  the  only 
witness  who  testified  in  detail  as  to  the  condition  and  circum- 
stances of  the  estate.  While  the  testimony  given  by  him  was 
in  many  respects  hearsay,  his  information  having  been  largely 
obtained  from  Mr.  George,  it  was  received  without  objection, 
and,  as  said  before,  was  in  substantial  accord  with  what  the 
learned  attorney  for  appellants  stated  he  expected  to  prove 
by  Mr.  George. 

The  ord«r  appealed  from  is  affirmed. 

Shaw,  J.,  and  Sloss,  J.,  concurred. 

in  Bank  denied. 


[8.  F.  No.  6058.    Department  One. — Febro&ry  7,  1918.] 

ALICE  L.  MEYER,  Respondent,  v.  CITY  STREET  IM- 
PROVEMENT COMPANY  (a  Corporation),  Appellant. 

MxcHANJcs'  LnBNS — lAEN  fOB  SraEicT  Impbovsmbnt. — Section  1191  of 
the  Code  of  Civil  Procedure  gives  a  lien  to  any  person  who,  at  the 
request  of  the  owner  of  a  lot  in  any  incorporated  city  or  town, 
"grades,  fills  in,  or  otherwise  improves  the  same,"  or  the  street  or 
sidewalk  in  front  of  such  lot,  or  who  "makes  any  improvements  in 
connection  therewith.'' 

IiK — NonCB  or  Completion  or  Wobk  not  Requibed. — Section  1187  of 
the  Code  of  Civil  Procedure,  as  it  existed  prior  to  the  revision  of 
the  Mechanics'  Lien  Law  in  1911  (Stats.  1911,  p.  1313),  requires  a 
notice  of  completion  of  work  to  be  filed  by  the  owner  in  every  case 
in  which  a  lien  may  be  filed  under  section  1183,  but  is  silent  as  to 
liens  under  section  1191;  therefore  in  case  of  improvements  under 
the  latter  section  a  notice  of  completion  is  not  required. 

Id. — TiMB  FOB  FiUNo  Lien  roB  Stbebt  Impbovement — Statement  or 
Lien. — The  proviso  of  section  1187  of  that  code,  as  then  existing, 
"that  in  any  event  all  claims  of  lien  must  be  filed  within  ninety  days 
after  the  completion  of  said  .  .  .  improvement,"  is  applicable  to 
any  and  every  improvement  for  which  a  lien  is  given,  including  those 
under  section  1191  as  well  as  those  under  section  1183,  and  the  pro- 
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yUions  of  that  section  prescribing  the  form  of  the  statement  of  liens 
and  requiring  that  such  statement  be  filed,  apply  to  all  such  liens. 

Id. — ^TiME  FOR  Commencement  of  Action  to  Enforce  Lien. — Section 
1190  of  that  code,  as  then  existing,  providing  that  "no  lien  provided 
for  in  this  chapter  binds  any  .  .  .  improvement  .  .  .  for  a  longer 
period  than  ninety  days  after  the  same  has  been  filed,  unless  proceed- 
ings be  commenced  in  a  proper  court  within  that  time  to  enforce  the 
same,"  applies  to  actions  for  the  enforcement  of  liens  for  work  done 
under  section  1191. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  trial.    George  A.  Sturtevant,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Bishop,  Hoefler,  Cook  &  Harwood,  for  Appellant. 

Stafford  &  Stafford,  for  Respondent. 

SHAW,  J. — The  action  herein  was  in  the  ordinary  form  of 
a  suit  to  quiet  title.  An  answer  and  cross-complaint  were 
filed  by  the  appellant  in  which  it  set  up  that  it  had  a  lien 
on  plaintiff's  lot  by  virtue  of  a  contract  for  the  improvement 
of  the  street  in  front  thereof,  entered  into  with  plaintiff's 
grantor  who  owned  the  lot  at  the  time  of  the  contract.  The 
trial  court  held  that  the  appellant  had  no  lien  and  gave  judg- 
ment quieting  respondent's  title,  from  which  judgment,  and 
from  an  order  refusing  a  new  trial,  the  present  appeals  are 
taken. 

The  improvement  referred  to  consisted  of  paving  and  curb- 
ing the  street  in  front  of  the  lot.  It  was  completed  on  Au- 
gust 13,  1909,  under  a  contract  with  Frederick  P.  Zwicker, 
made  on  June  17,  1908.  At  that  time  the  lot  belonged  in 
equal  shares  to  Frederick  P.  Zwicker  and  his  wife,  Helene 
M.  F.  Zwicker.  On  September  8,  1909,  Frederick  conveyed 
his  interest  to  his  wife,  and  on  December  22,  1909,  she  con- 
veyed the  entire  lot  to  the  plaintiff.  On  January  5,  1910, 
the  defendant  filed  in  the  recorder's  office  a  claim  of  lien  on 
said  lot  for  the  contract  price  of  said  improvement,  which 
claim  was  in  the  form  prescribed  for  claims  of  liens  by  section 
1187  of  the  Code  of  Civil  Procedure.  The  cross-complaint 
to  foreclose  the  alleged  lien  for  this  work  was  filed  on  July  27, 
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1910.  The  owners  of  the  lot  did  not  file  any  notice  of  the 
completion  of  the  improvement  as  provided  by  section  1187, 
and  no  term  of  credit  was  given  for  payment  of  the  amount 
dxie  for  said  improvement. 

It  will  be  noted  that,  although  the  work  was  completed  on 
August  13,  1909,  the  claim  of  lien  was  not  filed  until  January 
5,  1910,  and  the  cross-complaint  to  foreclose  said  lien  was  not 
filed  until  July  27,  1910.  The  court  below  held  that  there 
was  no  lien  for  two  reasons :  1.  Because  the  defendant  did  not 
file  the  claim  of  lien  within  the  time  prescribed  by  section 
1187  aforesaid :  and  2.  Because  an  action  to  foreclose  was  not 
begun  within  the  time  limited  by  section  1190  of  the  Code  of 
Civil  Procedure,  as  it  read  prior  to  the  amendment  of  1911 
thereto.  The  defendant  contends  that  under  the  provisions 
of  the  code  prior  to  said  amendment  of  1911,  it  was  not  neces- 
sary to  file  a  claim  of  lien  for  improvements  of  a  street  in 
front  of  a  lot,  made  at  the  request  of  the  owner ;  also  that,  if 
sueh  lien  must  be  filed,  the  owner  who  does  not  file  notice  of 
completion  under  section  1187  is  forever  estopped  to  show 
that  the  lien  was  not  filed  in  time ;  also  that  section  1190  does 
not  apply  to  liens  for  work  done  under  the  provisions  of  sec- 
tion 1191. 

The  decision  of  these  questions  depends  on  the  meaning  and 
effect  of  the  Mechanics'  Lien  Law  in  force  prior  to  the  re- 
vision thereof  by  the  legislature  of  1911.  (Stats.  1911,  p. 
1313.)  The  sections  involved  in  this  case  are  so  amended  by 
that  revision  that  an  interpretation  of  the  former  sections 
would  not  determine  the  effect  of  the  revised  act.  The  lien 
law  has  been  amended  so  often  and  with  apparently  such 
slight  consideration  of  the  relation  of  one  section  to  another 
and  with  such  free  use  of  the  same  or  similar  expressions  to 
refer  to  distinct  things,  that  a  complete  discussion  of  the  vari- 
ous  expressions  involved  and  of  the  decisions  construing  simi- 
lar expressions  in  other  sections  would  extend  this  opinion 
to  a  length  which  we  deem  unnecessary,  in  view  of  the  fact 
that,  BO  far  as  the  questions  under  consideration  are  con- 
cerned, the  original  act  is  practically  superseded  by  the  re- 
vision. We  therefore  give  only  a  brief  statement  of  our 
conclusions  as  to  the  meaning  and  effect  of  the  different  sec- 
tions as  applied  to  the  present  case. 
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1.  Section  1191  gives  a  lien  to  any  person  who^  at  the  re- 
quest of  the  owner  of  a  lot  in  any  incorporated  city  or  town, 
*' grades,  fills  in,  or  otherwise  improves  the  same,"  or  the 
street  or  sidewalk  in  front  of  such  lot,  or  who  ''makes  any 
improvements  in  connection  therewith."  It  was  not  amended 
in  1911. 

As  originally  enacted,  section  1187  provided  only  for  the 
time  of  filing  claims  of  lien  and  the  form  thereof.  The  pro- 
vision requiring  the  filing  of  notices  of  completion  was  added 
by  amendment  in  1897.  Instead  of  placing  this  provision  at 
the  end  of  the  section,  it  was  inserted  as  the  opening  para- 
graph, and  the  original  provisions  concerning  claims  of  lien 
were  made  the  second  paragraph.  The  first  paragraph  re- 
quires a  notice  of  completion  to  be  filed  by  the  owner  in  every 
case  in  which  a  lien  may  be  filed  under  section  1183,  but  it 
is  silent  as  to  liens  under  section  1191  and,  therefore,  in  the 
case  of  improvements  under  the  latter  section  a  notice  of  com- 
pletion is  not  required. 

The  introductory  part  of  the  second  paragraph  of  section 
1187  allows  to  original  contractors  sixty  days  and  to  other 
persons  thirty  days,  after  the  filing  of  notice  of  completion, 
as  the  utmost  limit  of  the  time  for  filing  claims  of  lien  upon 
any  ** building,  improvement,  or  structure."  This  cannot 
apply  to  liens  under  section  1191,  for,  as  we  have  seen,  the 
owner  need  not  file  such  notice  of  completion  of  work  done 
under  that  section.  The  only  provision  of  section  1187  that 
fixes  the  time  for  filing  claims  of  lien  under  section  1191,  is 
the  proviso  immediately  succeeding  the  clause  prescribing  the 
form  of  the  claim.  It  is  as  follows:  "Provided,  however,  that 
in  any  event  all  claims  of  lien  must  be  filed  within  ninety 
da3n3  after  the  completion  of  said  building,  improvement,  or 
structure,  or  the  alteration,  addition  to,  or  repair  thereof." 

We  cannot  believe  that  the  legislature  intended  to  create 
a  lien  for  work  upon  a  lot,  or  upon  the  street  in  front  of  it, 
which  should  continue  without  limit,  or  at  least  for  the  full 
time  of  the  period  of  limitation  of  the  cause  of  action  against 
the  owner,  without  any  provision  for  making  it  a  matter  of 
record,  or  for  giving  notice  to  the  owner,  or  his  successor. 
Yet  this  would  be  the  result  if  the  provisions  of  section  1187, 
requiring  the  filing  of  claims  of  lien  and  fixing  the  time 
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therefor,  do  not  apply  to  liens  under  section  1191.  The  act, 
as  a  whole,  shows  that  its  policy  is  to  require  a  record  notice 
of  all  liens.  It  would  not  be  good  public  policy  to  allow 
secret  liens  of  this  character.  It  should  not  be  so  construed 
unless  its  language  permits  no  other  reasonable  interpretation. 
The  word  ''improvement,"  has  a  broad  meaning.  In  its 
ordinary  use  it  includes  the  work  of  grading  an  abutting 
street,  as  well  as  buildings,  and  the  like,  upon  the  lot  itself. 
While  the  intent  to  require  liens  to  be  filed  for  work  under 
section  1191  is  not  clearly  stated,  yet  we  think  the  section 
plainly  implies  that  such  claims  must  be  filed  for  all  work 
mentioned  in  the  section  or  included  in  its  terms.  We  there- 
fore hold  that  the  word  ''improvement"  in  the  proviso  was 
used  in  the  broadest  sense,  to  include  any  and  every  improve- 
ment for  which  a  lien  is  given  by  the  chapter,  those  under 
section  1191,  as  well  as  those  under  section  1183,  and  that 
the  provisions  prescribing  the  form  of  the  statement  and  re- 
quiring that  such  statement  be  filed,  apply  to  all  such  liens. 

In  Warren  v.  Hopkins,  110  Cal.  506,  [42  Pac.  986],  in 
construing  section  1188,  the  court  held  that  the  word  "im- 
provements" as  used  in  that  section,  refers  only  to  the  works 
and  buildings  mentioned  in  section  1183.  But  this  narrow 
meaning  of  the  word,  as  there  used,  is  necessarily  implied 
from  the  context,  especially  the  last  clause,  which  speaks  of 
the  liens  therein  referred  to  as  liens  for  improvements  "upon 
the  land  upon  which  the  same  are  situated."  This  explains 
the  case  and  shows  that  it  does  not  fix  the  meaning  of  the 
word  in  other  sections  with  a  different  context.  The  de- 
cisions in  Kremberger  v.  Wing  field,  96  Cal.  257,  [31  Pac 
109],  and  Macomber  v.  Bigelow,  126  Cal.  13,  [58  Pac.  312], 
merely  hold  that  the  liens  provided  for  by  section  1191  are 
not  governed  by  the  provisions  of  section  1183  relating  to  the 
form  of  the  contract  and  mode  of  contracting.  They  are  not 
otherwise  important  here. 

2.  Section  1190  is  as  follows:  "No  lien  provided  for  in  this 
chapter  binds  any  building,  mining  claim,  improvement,  or 
structure  for  a  longer  period  than  ninety  days  after  the  same 
has  been  filed,  unless  proceedings  be  commenced  in  a  proper 
court  within  that  time  to  enforce  the  same ;  or,  if  a  credit  be 
given,  then  ninety  days  after  the  expiration  of  such  credit ; 
but  no  lien  continues  in  force  for  a  longer  time  than  two 
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years  from  the  time  the  work  is  completed,  by  any  agreement 
to  give  credit." 

Here  is  an  express  declaration  making  the  provision  appli- 
cable to  all  liens  provided  for  in  the  chapter.  And  at  the 
close  of  the  provision  in  regard  to  the  effect  of  giving  credit, 
there  is  a  reference  to  the  time  when  '*the  work  is  completed." 
a  phrase  which  refers  as  aptly  to  work  under  section  1191  as 
to  that  done  under  section  1183.  The  reasons  already  given 
as  to  the  construction  of  section  1187  are  pertinent  here.  The 
word  ''improvement"  was  here  again  evidently  used  to  in- 
clude any  kind  of  improvement  for  which  a  lien  is  given  by 
any  section  of  the  chapter,  and  it  includes  work  done  under 
section  1191. 

For  these  reasons  we  hold  that  the  claim  of  lien  of  the 
defendant  should  have  been  filed  at  least  within  ninety  dajrs 
after  the  completion  of  the  work,  and  that  the  action  should 
have  been  begun  to  enforce  it  (a  cross-complaint  in  this  in- 
stance), within  ninety  days  after  the  filing  of  such  lien.  This 
conclusion  makes  it  unnecessary  to  consider  the  other  points 
presented.  The  court  below  correctly  refused  to  allow  the 
defendant  any  relief. 
.  The  judgment  and  order  are  affirmed. 

AngeUotti,  J.,  and  Sloss,  J.,  concurred. 

Hearing  in  Bank  denied. 


[L.  A.  No.  2997.    Department  One.— February  11,  1913.] 

GEORGE  W.  BORGWARDT  et  al.,  Respondents,  v.  Mo- 
KITTRICK  OIL  COMPANY,  Appellant. 

Mineral  Location — Placer  Claim — ^Location  Perfkcted  bt  Discovert 
— Assessment  Work — ^Actual  Possession. — An  actual  diaeoverj 
of  minerals  in  paying  quantities  on  a  placer  mining  location  on  the 
public  domain  of  the  United  States  subject  to  mineral  location, 
perfects  the  location,  obviates  the  necessity  of  any  further  work 
thereon  except  the  assessment  work  required  annually  on  a  claim 
after  discovery  and  before  patent,  and  dispenses  with  the  neeeaaitj 
of  further  actual  possession. 
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Id. — ^Divxu>PM£NT  OF  Several  Locations  Thbough  Aoenct  of  Corpo- 
B/LTION. — No  statute,  rule,  or  policy  relating  to  the  disposition  of 
mineral  lands,  and  limiting  the  quantity  of  placer  mineral  land 
which  may  be  located  by  one  person,  forbids  a  number  of  persons, 
who  had  made  bona  fide  locations  of  placer  mining  ckims  in  their 
individual  names,  the  aggregate  area  of  which  was  within  the  limit 
of  the  amount  allowed  them  by  law,  from  conveying  their  respective 
claims  to  a  corporation,  organized  by  them  as  an  agency  by  means 
of  which  their  joint  interests  might  be  regulated  and  handled,  and 
in  which  they  became  stockholders  in  equal  shares. 

IiK — Actual  Discovery — ^Assessment  Work — Portriture. — Until  a 
sufficient  actual  discovery  of  mineral  is  made  on  a  placer  mining 
claim,  a  location  is  not  perfected,  and  no  question  of  the  doing  of 
annual  assessment  work  is  involved.  It  is  only  after  such  discov- 
ery, when  actual  possession  is  no  longer  necessary  to  protect  the 
location  against  subsequent  locators,  that  annual  assessment  work 
is  essential  to  prevent  a  forfeiture. 

Id. — ^Bights  of  Locator  Prior  to  Discovert — Oil  Glloi — Possession 
— Prosecotion  of  Discovert  Work. — The  locator  of  an  oil  claim, 
after  the  posting  of  notice  of  location,  etc.,  acquires  no  vested  right 
which  Congress  is  obliged  to  recognize,  until  the  inchoate  location 
is  perfected  by  discovery.  But  where  his  location  is  made  in  good 
faith,  he  has  the  right,  as  against  third  persons,  which  is  transfer- 
able, to  be  protected  against  all  forms  of  forceable,  fraudulent,  sur- 
reptitious, or  clandestine  entries  and  intrusions  upon  his  possession, 
so  long  as  he  remains  in  possession  and  with  due  diligence  prosecutes 
his  work  toward  a  discovery.  While  such  a  condition  continues,  no 
one  without  his  consent  can  make  the  actual  entry  of  the  land  es- 
sential to  legally  initiate  a  new  location. 

Id. — Necessitt  of  Actual  Possession — Diligent  Prosecution  of  Dis- 
covert Work. — Actual  possession  of  the  land  by  such  locator, 
coupled  with  continued  diligent  prosecution  of  discovery  work,  with 
the  expenditure  of  whatever  money  may  be  necessary  to  the  end  in 
view,  are  essential  to  his  protection,  and  it  is  only  one  so  actually 
possessed  and  so  engaged  in  the  diligent  prosecution  of  the  work  of 
discovery,  who  is  protected,  by  reason  of  his  attempted  location, 
against  an  entry  by  another. 

Id. — Insufficient  Evidence  of  Discovert  Work — Placing  Men  in 
Charge  of  Claim — Efforts  to  Hire  Persons  to  do  Work. — In  an 
action  to  quiet  title  to  oil  lands  claimed  by  the  respective  parties 
under  different  locations,  a  finding  that  the  plaintiffs  were  engaged 
in  the  prosecution  of  discovery  work  at  a  time  when  the  defend^ 
ant  entered  the  land  and  commenced  its  own  discovery  work,  is  not 
sustained  by  evidence  merely  to  the  effect  that  the  plaintiffs  had 
placed  men  in  a  cabin  on  an  adjoining  tract  of  land,  with  di- 
rections simply  to  watch  their  location  and  walk  over  it  once  or 
twice  a  day,  and  the  mere  fact  that  the  plaintiffs,  during  the  inter- 
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▼al  between  their  location  and  the  entrj  of  the  defendant,  were 
engaged  in  negotiations  with  other  persona  as  to  what  they  wonld 
charge  for  doing  the  work  of  discovery,  or  were  making  an  effort 
to  find  someone  who  would  do  such  work  at  a  satisfaetorj  price, 
is  insufficient  to  constitute  a  diligent  proseeation  of  the  work  of 
discovery. 

Id. — ^Reasonablb  Timb  to  Ck)MMBNC3B  OisoovEBT  Work  not  Aluowed. 
The  attempting  locator  is  protected  in  his  possession  only  while  be 
may  fairly  be  held  to  be  actually  engaged  in  such  work  as  may 
reasonably  be  held  to  be  discovery  work.  He  is  not  protected  in 
his  possession  without  commencing  such  work  for  a  reasonable  time 
after  making  his  location. 

lb. — ^Locator  Prior  to  Discovery  mat  Commkncb  Work  at  Ant  Timb 
Beforb  Rights  of  Others  have  Attached. — A  prior  locator  of  a 
placer  mining  claim,  the  location-  of  which  had  never  been  perfected 
by  discovery,  and  which  he  had  not  voluntarily  abandoned,  did  not 
forfeit  his  location  by  the  mere  failure  to  prosecute  development 
work,  and  had  the  right  to  subsequently  enter  into  possession  of 
the  land  and  do  discovery  work  thereon  at  any  time  he  could  do  so 
without  transgressing  any  right  obtained  by  another. 

Id. — Subsequent  Location — Discovery  Work  First  Initiated  bt 
Prior  Locator. — Such  a  prior  locator,  by  again  going  into  posses- 
sion and  commencing  discovery  work,  did  not  violate  any  right  of 
a  subsequent  locator,  who  was  not  at  the  time  in  the  actual  posses- 
sion of  the  land,  engaged  in  the  diligent  prosecution  of  discovery 
work  thereon. 

Id. — ^Evidence  of  Discovert  of  Oil — Passing  Through  Oil  Sands  to 
Reach  Lower  Depths — Well  Rendered  Useless  by  Flow  of 
Water. — The  locator  of  an  oil  claim,  immediately  following  his  lo- 
cation, proceeded  with  tho  work  of  development,  with  the  result 
that  a  well  was  drilled  to  the  depth  of  about  one  thousand  one  hun- 
dred feet.  At  a  depth  of  some  seven  hundred  and  seventy-five  feet, 
twenty-five  feet  of  rich  oil  sands  were  discovered,  capable  of  pro- 
ducing forty  barrels  of  oil  per  day.  No  oil  was  in  fact  produced, 
the  locator  endeavoring  to  pass  through  and  reach  a  greater  pro- 
duction at  a  lower  depth.  Finally  an  immense  flow  of  artesian 
water  was  struck,  which  prevented  further  operations  in  that  well. 
Held,  that  a  sufficient  discovery  of  oil  was  made  to  perfect  the 
location. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County. .  J.  W.  Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
J.  W.  P.  Laird,  and  F.  B.  Borton,  for  Appellant 
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George  E.  Whitaker,  Charles  G.  Lamberson,  and  Lamberson 
&  Lajnberson,  for  Respondents. 

ANGELLOTTI,  J.— This  is  an  appeal  from  a  judgment 
given  in  an  action  commenced  June  1,  1908,  to  quiet  plain- 
tiffs' title  to  the  northeast  quarter  of  section  12,  township  30 
south,  range  21  east,  Mt.  Diablo  base  and  meridian,  containing 
one  hundred  and  sixty  acres,  which  is  yaluable  for  petroleum 
oil.  Plaintiffs  claim  under  an  attempted  United  States  placer 
mining  location,  initiated  by  the  posting  by  them  of  notice 
of  location  on  the  ground  on  May  26,  1908,  while  defendant 
claims  under  two  locations  initiated  on  September  19,  1899, 
one  including  the  north  one-half  of  said  northeast  quarter, 
with  lots  1  and  2  in  the  northwest  quarter  of  the  same  section, 
and  the  other  including  the  south  one-half  of  said  northeast 
one-quarter,  with  lots  3,  4,  5,  and  6  in  the  southeast  quarter 
of  the  same  section. 

The  findings  of  the  trial  court,  which  are  in  full  accord  with 
the  allegations  of  the  complaint  of  plaintiffs,  are  to  the  follow- 
ing effect:  Plaintiffs,  who  were  then  citizens  of  the  United 
States  over  the  age  of  twenty-one  years,  on  May  26, 1908,  filed 
a  mineral  location  covering  said  quarter  section  under  and 
pursuant  to  the  provisions  of  chapter  YI,  title  32,  Revised 
Statutes  of  the  United  States,  by  posting  a  notice  in  due  form 
thereon  where  it  was  easily  discernible,  and  performing  the 
other  acts  essential  to  the  initiation  of  a  location.  All  said 
land  was  at  said  time  a  part  of  the  public  domain  of  the 
United  States,  and  was  unappropriated,  open,  vacant,  and  un- 
occupied land,  subject  to  location  and  entry  by  citizens  of 
the  United  States.  Immediately  following  the  making  of 
such  location,  they  entered  upon  the  occupancy  and  posses- 
sion thereof,  and  continued  in  the  exclusive  possession  thereof 
up  to  May  29,  1908,  engaged  in  the  development  of  the  same 
for  the  oik,  gypsum,  and  other  minerals  contained  therein. 
During  the  night  of  May  29,  1908,  while  plaintiffs  were  in 
such  possession,  the  defendant  without  their  consent  entered 
in  and  upon  the  surface  lines  of  said  claim,  announcing  its 
intention  to  drill  for  mineral  oils  contained  therein,  and  have 
ever  since  proceeded  and  are  now  proceeding  ''to  put  into 
effect  the  said  announcement  and  the  preliminary  work  of 
drilling  for  said  mineral  oils. ' '    The  court  further  found  that 
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at  the  time  of  plaintiffs'  location  the  land  was  not  held  by  the 
defendant  under  or  by  virtue  of  any  mineral  location  what- 
ever, and  the  defendant  was  not  the  owner  of  or  entitled  to 
the  possession  of  or  in  the  occupancy  or  possession  of  said 
land  or  any  part  thereof,  or  actively  or  in  good  faith  engaged 
in  the  work  of  prosecuting  the  development  of  said  land  or 
any  part  thereof  for  oil.  It  further  found  that  any  attempted 
location  which  defendant  had  made  upon  said  land  had,  prior 
to  May  26,  1908,  become  forfeited  by  reason  of  the  failure  of 
defendant  or  its  predecessors  in  interest  to  do  or  perform 
the  assessment  work  required  by  law  to  be  performed  upon 
said  land  during  the  year  1907,  and  that  defendant  was  not 
thereafter,  or  on  August  18,  1908,  in  the  possession  or  occu-  * 
pancy  of  the  land  under  any  mineral  location  whatever.  It 
further  found  that  plaintiffs  within  a  reasonable  time  after 
their  location,  commenced  in  good  faith  the  work  of  develop- 
ing the  land  for  the  mineral  oil  contained  therein  and  prose- 
cuted the  same  with  reasonable  diligence  until  the  discovery 
of  oil  in  a  well  drilled  by  the  lessees  of  plaintiffs. 

Judgment  was  given  that  subject  only  to  the  paramount 
title  of  the  United  States,  the  plaintiffs  are  the  sole  owners 
of  said  land,  and  enjoining  defendant  from  asserting  any 
claim  thereto.  As  we  have  said,  this  is  an  appeal  by  de- 
fendant from  such  judgment. 

It  is  claimed  that  the  findings  are  in  certain  material  re- 
spects without  support  from  the  evidence. 

Except  in  regard  to  the  matter  of  assessment  work  for  the 
year  1907,  there  is  practically  no  conflict  in  the  evidence. 
Sub.stantially,  such  evidence  is  as  follows:  As  we  have  said, 
defendant  claims  under  two  locations  initiated  on  September 
19,  1899,  one  including  the  north  half  of  said  northeast 
quarter,  with  lots  1  and  2  in  the  northwest  quarter  of  the 
same  section,  and  the  other  including  the  south  half  of  said 
northeast  quarter,  with  lots  3,  4,  5,  and  6  in  the  southeast 
quarter  of  the  same  section.  Notices  of  location  were  posted 
on  September  19,  1899,  on  these  two  claims  on  behalf  of  the 
requisite  number  of  persons,  who  at  such  time  intended  to 
work  through  the  agency  of  a  corporation  in  which  they  were 
to  hold  the  stock  in  equal  shares,  and  who  subsequently,  on 
December  2,  1899,  conveyed  their  respective  interests  to  de- 
fendant corporation.     The  work  of  development  was  imme- 
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diately  proceeded  with  on  lot  5  in  the  southeast  quarter  of 
the  section,  with  the  result  that  a  well  was  drilled  to  the  depth 
of  about  one  thousand  one  hundred  feet.  At  a  depth  of  some 
seven  hundred  and  seventy-five  feet,  twenty-five  feet  of  rich 
oil  sands  were  discovered,  capable  of  producing,  it  is  claimed, 
forty  barrels  of  oil  per  day.  No  oil  was  in  fact  produced, 
defendant  endeavoring  to  pass  through  and  reach  a  greater 
production  at  a  lower  depth.  Finally  an  immense  flow  of 
artesian  water  was  struck,  which  effectually  prevented  further 
operations  in  that  well.  This  was  in  the  latter  part  of  1899 
or  the  early  part  of  1900.  It  may  be  conceded  that  from  such 
time  until  May  28,  1908,  there  was  no  such  continuous  work 
as  would  warrant  a  conclusion  that  defendant  was  con- 
tinuously and  diligently  prosecuting  any  discovery  work  on 
either  location,  and  that  it  was  not  doing  so  on  May  26,  1908. 
It  claims  that  a  sufficient  discovery  was  shown  on  the  southerly 
location  by  what  we  have  already  stated,  which  perfected 
that  location,  obviated  the  necessity  of  any  further  work  ex- 
cept the  one  hundred  dollars  assessment  work  required  an- 
nually on  a  claim  after  discovery  and  before  patent,  and 
dispensed  with  the  necessity  of  further  actual  possession,  all 
of  which  results  do  follow  an  actual  discovery.  Defendant 
owned  other  claims,  adjoining  or  cornering  on  these  locations, 
on  some  of  which  it  was  prosecuting  work.  In  April,  1908, 
defendant's  board  of  directors  voted  to  order  the  timbers  for 
a  rig  to  drill  a  well  on  the  northerly  location.  At  this  time, 
Mr.  Davis,  who  located  the  alleged  claim,  as  agent  of  plain- 
tiffs, was  the  foreman  of  defendant,  as  well  as  a  stockholder 
and  director  therein.  Early  in  May  he  severed  his  relations 
with  defendant.  On  May  23,  1908,  defendant  commenced  the 
overhauling  and  repair  of  a  water  pipe-line  to  be  used  in 
drilling  on  said  northerly  location.  On  May  26,  1908,  Davis 
went  upon  the  northeast  quarter  of  section  12  to  locate  the 
same  for  plaintiffs.  At  that  time  no  one  was  in  actual  physi- 
cal possession  of  any  part  thereof.  There  was  an  old  cabin 
on  the  northerly  one-half  of  said  northeast  quarter,  and  an- 
other old  cabin  on  the  southeast  quarter  of  said  section,  some 
little  distance  outside  of  the  lines  of  the  land  attempted  to  be 
located  by  him,  but  within  the  lines  of  defendant's  southerly 
location.  Both  of  these  cabins  had  been  erected  by  defendant. 
Davis  posted  his  notice  of  location,  and  looked  at  the  bound- 
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aries  already  marked  on  the  ground.  On  May  27,  1908,  he 
departed  for  Bakersfield,  leaving  a  man  named  Gamer  in  the 
cabin  on  the  southeast  quarter  of  the  section,  with  directions 
to  get  two  or  three  other  men  to  watch  the  claim,  and  stay 
on  the  ground.  During  the  evening  of  May  28,  1908,  de- 
fendant brought  to  the  north  half  of  said  northeast  quarter 
in  wagons  certain  timber  for  the  construction  of  a  rig  to  bore 
a  well,  and  deposited  the  same  thereon,  following  this  with 
rig  lumber  on  the  next  day.  Davis  returned  to  the  land  on 
May  29,  with  a  surveyor  to  run  the  lines,  and  found  the  timber 
that  had  already  been  left  there  by  defendant,  and  also  found 
a  man  occupying  the  cabin  thereon,  who  had  been  left  in 
possession  by  defendant.  On  May  30th  or  31st  he  returned 
again,  staying  overnight,  and  sleeping  in  the  cabin  on  the 
north  half  of  the  northeast  quarter  with  the  man  who  occu- 
pied the  same  for  defendant.  He  returned  to  Bakersfield  the 
next  day,  and  on  June  1,  1908,  this  action  was  commenced. 
The  only  actual  possession  on  the  part  of  plaintifib  up  to  this 
time  was  such  as  can  be  held  to  have  existed  by  reason  of  .the 
occupancy  by  Gamer  and  three  men  whom  he  employed,  of 
the  cabin  on  the  southeast  quarter  of  the  section,  and  the  fact 
that  such  men  were  "there  to  watch  the  claim,  and  walked  over 
the  ground  occasionally.  The  only  alleged  prosecution  of  any 
discovery  work  on  the  part  of  plaintiffs  up  to  this  time  was 
that  Mr.  Davis,  some  ten  days  before  May  26,  1908,  had  been 
negotiating  with  certain  parties  as  to  the  amount  that  they 
would  charge  to  place  a  drilling  rig  on  this  land,  or  as  he 
put  it  ''figuring"  with  them  as  to  what  they  would  charge. 
This  resulted  in  nothing  in  the  way  of  any  arrangement,  and 
it  was  as  late  as  the  middle  of  July,  1908,  before  any  arrange- 
ment was  made  with  anybody  to  procure  a  drilling  rig.  Prom 
the  time  that  defendant  commenced  to  move  timber  upon  the 
north  half  of  the  northeast  quarter  on  May  28,  1908,  it  was 
never  out  of  actual  possession  thereof,  and  continued  to  dili- 
gently prosecute  discovery  work,  ultimately,  some  time  in 
the  fall  of  1908,  finishing  a  well  capable  of  producing  oil  in 
paying  quantities.  Some  time  subsequent  to  the  commence- 
ment of  the  action,  and  in  the  early  part  of  June,  1908,  while 
defendant  was  enjoying  actual  possession  of  the  land,  engaged 
in  prosecuting  discovery  work,  Davis  constructed  a  small 
cabin  thereon,  which  was  thereafter  occupied  by  plaintifb' 
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agents.  About  the  middle  of  July  plaintiffs  commenced  to 
place  timber  for  a  boring  rig  upon  the  land.  They  completed 
a  rig  there  about  July  22d  or  23d,  ''spudded  in'*  on  August 
31st  and  thenceforth  prosecuted  their  discovery  work  with 
diligence,  finally,  some  time  after  defendant's  discovery, 
finishing  a  well. 

We  see  no  reason  to  doubt  the  validity  of  the  locations  of 
defendant's  predecessors,  made  in  the  year  1899.  The  six- 
teen locators  located  the  claims  solely  for  their  own  individual 
benefit,  and  not  as  mere  agents  for  the  benefit  of  some  other 
person  or  of  some  corporation  in  which  they  had  no  interest. 
The  defendant  corporation  to  which  it  was  proposed  to 
transfer  the  claims  was  to  be  one  in  which  they  were  to  be 
the  sole  stockholders,  each  to  own  one-sixteenth  of  the  stock. 
As  said  in  appellant's  brief:  "This  is  no  case  of  dummy  lo- 
cators, lending  their  names  to  any  person,  or  any  corporation 
for  the  purpose  of  permitting  it  to  acquire  lands.  This  is 
a  case  of  sixteen  men  locating,  in  apparent  good  faith,  lands 
within  the  limit  of  the  amount  allowed  to  them,  and  adopting 
a  corporate  management  as  an  appropriate  means  of  regulat- 
ing and  handling  their  joint  interests,  and  each  retaining 
through  the  agency  of  the  corporation,  the  exact  interest  in 
the  land  which  he  acquired  under  his  location."  The  au- 
thoritiesy  cited  by  respondents  in  this  regard,  have  no  appli- 
cation to  such  a  situation,  but  refer  to  cases  where  a  location 
is  made  by  so-called  "dummy  locators,"  persons  who  simply 
loan  their  names  as  locators  and  act  simply  as  the  agents 
or  employees  of  some  person  or  corporation  to  whom  they  are 
to  transfer  their  interest.  Our  own  case  of  Mitchell  v.  Cline, 
84  Cal.  409,  [24  Pac.  164],  cited  by  respondents,  is  one  of 
such  cases.  There,  as  said  by  the  court,  three  of  the  locators 
of  one  claim  and  five  of  another  were  "sham  locators,"  not 
pretending  to  have  any  interest  in  the  claim.  "They  merely 
permitted  their  names  to  be  used  as  locators  to  enable  their 
friends  to  obtain  possession  of  and  patent  for  more  mineral 
land  than  they  were  entitled  to  by  law,  and  they  executed 
conveyances  to  such  friends  without  any  valuable  or  lawful 
consideration  therefor."  This  was  held  to  be  contrary  to  the 
policy  and  object  of  the  United  States  law  limiting  the  quan- 
tity of  placer  mineral  land  which  may  be  located  by  one  per- 
son.   In  Cook  V.  Klonos,  164  Fed.  529,  [90  C.  C.  A,  403],  the 
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question,  as  stated  by  the  court,  was  ''whether  an  individual 
can,  by  the  use  of  the  names  of  his  friends,  relatives,  or  em- 
ployees as  dummies,  locate  for  his  own  benefit  a  greater  area 
of  mining  ground  than  that  allowed  by  law."  No  reason  is 
advanced  or  can  be  conceived  why  such  a  practice  as  was 
adopted  in  the  case  at  bar  can  be  held  to  be  violative  of  any 
statute,  rule,  or  policy  relating  to  the  disposition  of  mineral 
lands,  and  we  know  of  no  ruling  to  the  effect  that  it  is  for- 
bidden.    (See  in  this  connection  Lindley  on  Mines,  sec.  226.) 

There  was  never,  prior  to  the  latter  part  of  the  year  1908, 
any  discovery  of  oil  or  other  mineral  by  defendant  on  the 
northerly  location,  sufficient  to  perfect  the  location.  We  do 
not  think  that  the  evidence  was  of  such  a  nature  as  to  es- 
tablish any  voluntary  abandonment  of  this  location  by  de- 
fendant, and  we  do  not  understand  that  the  conclusion  of  the 
lower  court  was  in  any  way  based  on  the  theory  of  an  aban- 
donment of  the  claim.  Its  express  finding  on  the  subject  is 
not  one  of  abandonment,  but  that  any  attempted  location 
which  defendant  had  made  became  forfeited  by  reason  of  the 
failure  of  defendant  or  its  predecessors  in  interest  to  do  or 
perform  the  assessment  work  required  by  law  to  be  performed 
upon  said  land  during  the  year  1907.  Until  a  sufficient  ac- 
tual discovery  of  mineral  is  made  on  such  a  claim,  a  location 
is  not  perfected,  and  no  question  of  the  doing  of  annual 
assessment  work  is  involved.  It  is  only  after  such  discovery, 
when  actual  possession  is  no  longer  necessary  to  protect  the 
location  against  subsequent  locators,  that  annual  assessment 
work  is  essential  to  prevent  a  forfeiture. 

The  rights  of  the  person  or  persons  endeavoring  to  locate 
an  oil  claim,  after  the  posting  of  notice,  etc.,  are  well  settled 
by  the  decisions.  Until  the  inchoate  location  is  perfected  by 
discovery,  the  locator  has  no  vested  right  which  Congress  is 
obliged  to  recognize.  But  where  his  location  is  made  in  good 
faith,  he  has  the  right,  as  against  third  persons,  which  is  trans- 
ferable, **to  be  protected  against  all  forms  of  forceable,  fraud- 
ulent, surreptitious,  or  clandestine  entries  and  intrusions,  upon 
his  pos.session, "  so  long  as  he  ''remains  in  possession  and  with 
due  diligence,  prosecutes  his  work  towai'd  a  discovery.'' 
(Miller  v.  Chrisman,  140  CaL  440,  447,  [98  Am.  St.  Ecp. 
63,  73  Pac.  1084]  ;  Weed  v.  Snook,  144  Cal.  439,  [77  Pac 
1023J.)     As  long  as  such  a  condition  continues,  no  one  with- 


Feb.  1913.]     BoBGWARDT  v.  McKittrick  Oil  Co.  659 


out  his  consent  can  make  the  actual  entry  of  the  land  essential 
to  legally  initiate  a  new  location.  But  actual  possession  of 
the  land  coupled  with  continued  diligent  prosecution  of  dis- 
covery work  are  essential  to  his  protection.  **What  the  at- 
tempting locator  has  is  the  right  to  continue  in  possession, 
undisturbed  by  any  form  of  hostile  or  clandestine  entry, 
while  he  is  diligently  prosecuting  his  work  to  a  discovery.'' 
{McLemore  v.  Express  Oil  Co.,  158  Cal.  559,  [139  Am.  St. 
Rep.  147,  112  Pac.  59].)  ''Where  the  alleged  locator  has 
not  made  a  discovery  and  has  not  retained  possession  for  the 
purpose  of  prosecuting  work  looking  to  a  discovery,  his  mere 
posting  of  notice  and  marking  of  boundaries  upon  the  ground 
will  not  serve  to  exclude  others  who  may  peaceably  enter 
upon  the  land  which  he  is  not  actually  working  or  occupy- 
ing." {New  England  etc,  OH  Co.  v.  Congdon,  152  Cal.  211, 
214,  [92  Pac.  180,  181].)  The  case  of  Belk  v.  Meagher,  104 
U.  S.  279,  [26  L.  Ed.  735],  does  not  hold  otherwise.  The 
location  there  involved  was  one  perfected  by  discovery,  or 
rather  one  where  discovery  preceded  the  posting  of  notice 
of  location,  and  as  we  have  said,  actual  possession  is  not  es- 
sential after  the  location  has  been  perfected  by  discovery. 
The  requirement  of  diligent  prosecution  of  the  work  was 
described  in  McLemore  v.  Express  Oil  Co.,  158  Cal.  559,  [139 
Am.  St.  Rep.  147,  112  Pac.  59],  as  follows:  *'This  diligent 
prosecution  of  the  work  of  discovery  does  not  mean  the  doing 
of  assessment  work.  It  does  not  mean  the  pursuit  of  capital 
to  prosecute  the  work.  It  does  not  mean  any  attempted  hold- 
ing, by  cabin,  lumber  pile,  or  unused  derrick.  It  means  the 
diligent,  continuous  prosecution  of  the  work,  with  the  ex- 
penditure of  whatever  money  may  be  necessary  to  the  end 
in  view. "  It  is  only  one  so  actually  possessed  and  so  engaged 
in  the  diligent  prosecution  of  the  work  of  discovery,  who  is 
thus  protected,  by  reason  of  his  attempted  location,  against 
an  entry  by  another. 

As  we  have  intimated,  in  view  of  what  he  have  said,  the 
situation  was  not  such  on  May  26,  1908,  that  defendant  could 
complain  of  an  entry  then  made  by  another  in  good  faith 
on  the  land  embraced  in  its  northerly  location.  Apparently 
it  was  not  then  in  actual  possession  of  any  part  thereof,  or 
engaged  in  the  diligent  prosecution  of  discovery  work  thereon. 
Accordingly,  plaintiffs  were  then  entitled  to  locate  the  same 
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as  an  oil  claim.  They  were  entitled  to  go  into  actual  posses- 
sion thereof,  post  their  notice  of  location,  and  continue  in  ac- 
tual possession  as  long  as  they  were  diligently  prosecuting 
discovery  work  thereon  for  the  purpose  of  perfecting  their 
location  by  discovery,  protected  against  any  re-entry  on  the 
part  of  defendant.  But,  as  we  have  seen,  their  mere  entry 
into  possession  and  posting  of  a  notice  of  location,  without 
continuance  of  actual  possession  and  continued  diligent  prose- 
cution of  discovery  work,  would  not  avail  them.  These  things 
would  serve  only  to  protect  them  in  their  actual  possession 
while  they  were  engaged  in  diligently  prosecuting  discovery 
work. 

As  we  have  seen  the  trial  court  found  in  favor  of  plain- 
tiffs upon  the  matter  of  actual  possession  and  diligent  prose- 
cution of  discovery  work  at  the  time  defendant  re-entered 
the  land,  and  commenced  its  own  discovery  work  thereon. 
This  was  one  of  the  allegations  of  paragraph  5  of  the  com- 
plaint, all  the  allegations  of  which  were  found  to  be  true 
by  the  trial  court.  The  finding  is  a  material  one,  as  is  ap- 
parent from  what  we  have  said. 

As  to  the  matter  of  possession,  it  appears  without  conflict 
that  there  was  absolutely  no  one  in  actual  occupancy  of  any 
part  of  the  land  embraced  in  plaintiffs'  attempted  location 
from  the  time  of  the  posting  of  plaintiffs'  notice  to  the  time 
of  defendant's  re-entry,  or  indeed  until  some  time  during 
the  following  month,  when  Davis  constructed  a  cabin  thereon. 
The  utmost  effect  of  plaintiffs'  evidence  in  this  behalf  was 
that  men  had  been  placed  in  a  cabin  on  an  adjoining  tract 
of  land,  with  directions  simply  to  watch  this  land  and  walk 
over  it  once  or  twice  a  day.  Whatever  may  be  said  as  to  this 
as  being  capable  of  sustaining  a  finding  of  actual  possession, 
it  is  clear  that  the  evidence  is  not  sufficient  to  support  the 
finding  substantially  to  the  effect  that  plaintiffs  were  engaged 
in  the  prosecution  of  discovery  work  at  any  time  prior  to  the 
entry  by  defendant  and  the  commencement  of  its  own  dis- 
covery work,  or  indeed  to  support  a  conclusion  that  they  were 
so  engaged  at  any  time  prior  to  the  middle  of  July,  long 
after  the  commencement  of  this  action.  Clearly,  the  mere 
*' figuring"  with  other  persons  by  the  locator  as  to  what  they 
will  charge  for  the  doing  of  such  work,  or  the  making  of  an 
effort  to  find  some  one  who  will  do  such  work  at  a  price  aatia- 
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factory  to  the  attempting  locator,  which  is  the  utmost  plain- 
tiffs' evidence  tends  to  show  was  done,  cannot  be  held  to 
constitute  a  diligent  prosecution  of  the  work  of  discovery,  any 
more  than  the  pursuit  of  capital  to  prosecute  such  work  can  be 
held  to  constitute  such  diligent  prosecution.  (See  McLemore 
V.  Express  OU  Co.,  158  Cal.  559,  [139  Am.  St.  Rep.  147,  112 
Pac.  59].}  Under  the  rule  established  by  the  decisions,  the 
locator  is  protected  in  his  possession  only  when  engaged  in 
the  diligent  prosecution  of  actual  work  for  a  discovery,  and 
the  commencement  and  continuance  of  such  work  are  as 
essential  when  he  complains  of  interference  with  his  posses- 
sion, as  ia  the  posting  of  his  notice  of  location.  We  do  not 
mean  to  hold  that  such  diligent  prosecution  of  the  work  may 
not  include  such  actual  preparation  for  the  same  as  the  bring- 
ing to  the  claim  of  the  materials  necessary  therefor.  We 
have  no  such  situation  presented  by  the  evidence  here,  and 
need  not  determine  exactly  what  will  constitute  the  diligent 
prosecution  of  discovery  work.  Here  we  have  nothing  more 
than  an  indefinite  '^ figuring"  with  other  persons  as  to  what 
they  will  charge  for  doing  the  work,  if  employed  to  do  so, 
which  by  no  stretch  can  be  held  to  constitute  a  part  of  the 
actual  prosecution  of  the  work  of  discovery.  It  is  urged 
that  an  attempting  locator  is  protected  in  his  possession  with- 
out commencing  such  work,  provided  he  does  not  allow  an 
'^ unreasonable  time"  to  lapse  without  making  such  a  com- 
mencement, and  this  appears  to  have  been  the  theory  of  the 
learned  judge  of  the  trial  court  as  evidenced  by  one  of  his 
findings,  where  it  is  declared  that  plaintiffs  '  Vithin  a  reason- 
able time  thereafter  commenced  in  good  faith  the  work  of 
developing  the  said  land,"  etc.  Such  commencement,  as 
we  have  seen,  was  long  after  defendant's  re-entry  and  long 
after  the  commencement  of  this  action.  The  rule  declared 
by  the  decisions  does  not  so  provide.  The  attempting  lo- 
cator's possession  is  protected  only  while  he  may  fairly  be 
held  to  be  actually  engaged  in  such  work  as  may  reasonably 
be  held  to  be  discovery  work. 

It  would  seem  to  follow  that  as  to  defendant's  northerly 
location,  plaintiffs  were  not  protected  in  their  alleged  posses- 
sion at  the  time  of  defendant's  re-entry  on  May  28,  1908,  by 
reason  of  the  posting  of  their  notice  of  location.  As  we  have 
said,  it  cannot  be  fairly  held  that  plaintifiSs  had  then  com- 
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menced  any  work  which  by  any  stretch  can  be  called  discovery 
work.  Until  they  had  made  such  a  commencement,  the  claim 
was  as  freely  open  to  defendant  under  its  location  of  Sep- 
tember, 1899,  as  it  would  have  been  had  no  notice  of  loc4ition 
been  posted  by  plaintiff.  Learned  counsel  for  plaintiffs  are 
in  error  in  claiming  that  the  location  of  defendant's  predeces- 
sors had  been  forfeited.  Such  would  have  been  the  situation 
if  a  discovery  had  been  made  on  the  claim  and  the  location 
thus  perfected,  and  there  had  been  a  subsequent  failure  to 
do  the  annual  assessment  work  expressly  made  necessary  by 
statute  to  avoid  a  forfeiture,  coupled  with  a  subsequent 
valid  location  by  an  adverse  claimant.  Defendant's  northerly 
location  had  never  been  perfected  by  discovery.  In  the  ab- 
sence of  a  voluntary  abandonment  of  all  claims  thereunder, 
it  had  the  right  to  enter  into  possession  of  the  land  and  do 
discovery  work  thereon  at  any  time  that  it  could  do  so  with- 
out transgressing  any  right  obtained  by  another.  The  al- 
leged occupancy  of  plaintiffs  was  not  of  such  a  nature  as  to 
destroy  or  affect  this  right  of  defendant,  and  defendant  in 
going  again  into  possession  and  commencing  discovery  work 
on  the  land  did  not  violate  any  right  of  plaintiffs. 

In  view  of  what  we  have  said,  it  is  apparent  that  the  judg- 
ment must  be  reversed.  A  material  finding  essential  to  plain- 
tiffs'  right  to  prevail  as  to  the  land  embraced  in  defendant's 
northerly  location  is  not  suflSciently  supported  by  the  evi- 
dence. 

We  have  not  considered  what  the  effect  on  plaintiffs'  claim 
as  to  the  southerly  half  of  said  northeast  quarter  will  be, 
if  they  finally  fail  to  substantiate  their  claim  as  to  the  north- 
erly half  thereof,  and  as  that  question  has  not  been  argued, 
we  shall  not  attempt  to  determine  it  here.  As  we  understand 
the  record,  all  of  plaintiffs'  development  work  has  been  done 
on  the  northerly  half  of  said  northeast  quarter. 

It  is  proper  to  say  for  the  purpose  of  a  new  trial,  that  we 
see  no  good  reason  for  doubting  that  the  evidence  was  such  as 
to  support  a  conclusion  that  there  was  a  suflScient  discovery 
by  defendant  in  1899  or  1900  to  perfect  its  location  in  so  far 
as  its  southerly  claim  is  concerned.  Such  would  appear  from 
the  findings  of  the  trial  court  to  have  been  the  view  of  the 
learned  trial  judge.  The  material  question,  then,  in  regard 
to  the  validity  of  such  location  at  the  time  of  plaintiffs'  entry, 
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would  appear  to  be  whether  defendant  subsequent  to  such 
discovery  had  failed  to  do  the  necessary  annual  assessment 
work  required  by  the  United  States  statutes. 

There  is  no  other  matter  suggested  in  the  briefs  that  appears 
to  require  discussion  in  this  opinion. 

The  judgment  is  reversed. 

Shaw,  J.,  and  Sloss,  J.,  concurred. 
Hearing  in  Bank  denied. 


[L.  A.  No.  3006.    Department  Two.—Febroary  11,  1913.] 

R.   E.   COPFMAN,   Appellant,  v.  L.  W.  BUSHARD, 

Respondent. 

Rescission  of  Exchange  or  Land — Judgment  fob  Bestoration  op 
Property — Appeal  by  Plaintiff  from  Other  Portions  of  Judg- 
ment— Acceptance  of  Deed  Pending  Appeal. — Where  a  judgment 
was  rendered  in  an  action  for  the  rescission  of  an  exchange  of  land 
on  the  ground  of  fraud  and  deceit,  directing  a  restoration  to  each 
of  the  parties  of  the  property  formerly  owned  by  him,  and  also 
decreeing  the  payment  by  the  plaintiff  to  the  defendant  of  a  cer- 
tain sum  of  money  laid  out  by  the  defendant  upon  the  land  re- 
ceived by  him  on  the  exchange,  and  authorizing  the  defendant  to 
retain  the  amount  of  the  income  derived  by  him  therefrom,  and 
refusing  to  allow  the  plaintiff  costs,  the  plaintiff,  by  accepting  a 
deed  to  the  property  ordered  to  be  restored  to  him,  pending  an 
appeal  by  him  from  those  portions  of  the  judgment  that  were 
against  him,  did  not  lose  his  right  to  further  prosecute  the  appeal. 

Id. — liiABaiTT  of  Defendant  for  Bents — Bbimbursement  fob  Out- 
lays.— Where  the  court  found  that  the  plaintiff  was  defrauded  in 
the  exchange,  the  judgment  for  the  restitution  of  the  property 
should  also  require  the  defendant  to  account  to  the  plaintiff  for 
the  rents  of  the  property  received  by  him  on  the  exchange,  after 
reimbursement  for  his  outlay  thereon. 

li>. — Abbitbabt  Fixing  Amount  of  Outlay. — Where  the  judgment  de- 
creed that  the  plaintiff  should  pay  the  defendant  the  amounts  ex- 
pended by  him  on  account  of  the  property  received  on  the  exchange, 
''provided  said  amounts  are  determined  by  agreement  of  the  said 
parties  or  proofs  to  be  presented  to  this  court,  within  ten  days," 
it  was  error  for  thfl  court,  in  the  absence  of  such  agreement  or 
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proofs,  to  arbitrarily  fix  the  amoant  so  expended,  and  to  enter  jndg- 
ment  against  the  plaintiff  for  such  amount. 

Id. — Costs — Plaintifv  Entiiued  to  as  Mattie  or  Bight. — Notwith- 
standing such  action  was  in  equity,  its  purpose  was  the  reeorery 
of  real  property,  and  it  iuTolved  the  title  of  real  estate.  In  sueb 
action  the  plaintiff,  upon  a  judgment  in  his  favor,  was  entitled  to 
his  costs  as  a  matter  of  right,  under  subdivisions  1  and  5  of  see> 
tion  1022  of  the  Code  of  Civil  Procedure. 

APPEAL  from  portions  of  a  judgment  of  the  Superior 
Court  of  Orange  County.    Z.  B.  West,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

P.  C.  Spencer,  for  Appellant. 

H.  V.  Weisel,  and  Roger  C.  Dutton,  for  Respondent. 

HENSHAW,  J.— Plaintiff  and  defendant  had  by  deeds 
effected  an  exchange  of  properties,  plaintiff  conveying  to 
defendant  a  house  and  lot  at  Riverside,  California,  in  ex- 
change for  a  house  and  lot  at  Goldiield,  Nevada,  owned  by 
defendant.  This  action  was  brought  to  rescind  the  sale  upon 
the  ground  of  fraud  and  deceit.  The  court  found  in  ac- 
cordance with  the  allegations  of  the  complaint  and  decreed 
a  rescission  of  the  contract  and  a  restoration  to  each  of  the 
parties  of  the  property  formerly  owned  by  him.  One  of  the 
frauds  and  misrepresentations  was  to  the  effect  that  the  Gold- 
field  property  was  rented  for  forty-two  dollars  a  month. 
The  court  found  that  it  was  not  rented,  was  not  in  a  condi- 
tion to  be  rented,  that  plaintiff  had  received  no  income  of  any 
kind  from  it,  and  had  paid  the  taxes  thereon,  the  amount  so 
paid  not  being  declared.  It  found  that  defendant  had  re- 
ceived three  hundred  and  fifty-two  dollars  rents  from  the 
Riverside  property.  It  further  found  that  defendant  had 
made  outlays  on  account  of  the  Riverside  property  for  re* 
pairs,  taxes,  and  interest  upon  a  mortgage.  It  decreed,  as 
has  been  said,  a  restoration  to  each  of  the  parties  of  the  prop- 
erty formerly  owned ^by  him;  decreed  payment  by  plaintiff 
to  defendant  of  two  hundred  and  twenty-five  dollars  laid  out 
by  defendant  upon  the  Riverside  property,  and  authorized 
the  defendant  to  retain  three  hundred  and  fifty-two  doUarii 
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the  amount  of  the  income  derived  by  him  from  the  Riverside 
property.  And  finally,  it  struck  out  plaintiff's  cost-bill,  re- 
fusing to  allow  him  costs. 

From  these  three  several  portions  of  the  judgment  plaintiff 
appeals.  His  appeal  is  met  by  a  motion  to  dismiss.  The 
facts  upon  which  this  motion  is  based  are  that,  in  accordance 
with  the  decree,  defendant  tendered  the  deed  to  the  River- 
side property,  which  plaintiff  accepted,  and  plaintiff,  in  turn, 
made  a  like  tender  of  his  deed  of  the  Nevada  property.  Upon 
this  respondent  insists  that  plaintiff  has  accepted  the  benefits 
of  the  judgment  and,  upon  familiar  principles,  has  waived  his 
right  to  complain  of  it  and  so  to  appeal  from  it.  {8an  Ber- 
nardino Co.  V.  Riverside  Co.,  135  Cal.  618,  [67  Pac.  1047] .)  But 
plaintiff  has  appealed  only  from  certain  portions  of  the  judg- 
ment. Defendant  has  taken  no  appeal.  There  is  thus  no 
controversy  whatsoever  over  the  decree  ordering  a  re-exchange 
and  transfer  of  the  properties.  In  accepting  this  portion 
of  the  judgment  plaintiff  takes  only  that  which  indisputably 
he  is  entitled  to  receive.  His  appeal  is  from  minor  portions 
of  the  judgment,  in  no  way  depending  upon  the  transfer  of 
the  property  decreed  by  the  court.  He  insists  that  in  cer- 
tain minor  particulars  the  decree  does  not  do  equity.  His 
acceptance  of  his  property  under  the  indicated  circumstances, 
the  taking  of  that  which  indisputably  is  his,  does  not  estop 
him  from  prosecuting  his  appeal  and  asserting  his  rights  to 
other  allowances  which  the  court  refused  to  grant.  {Hinch- 
man  v.  Point  Defiance  Ry.  Co.,  14  Wash.  349,  [44  Pac.  869] ; 
San  Bemardi^w  Co.  v.  Riverside  Co.,  135  Cal.  618,  [67  Pac. 
1047] ;  Walnut  Irrigation  Dist.  v.  Burke,  158  Cal.  165,  [110 
Pac.  517] ;  2  Cyc.  653.)  The  motion  to  dismiss  is  therefore 
denied. 

1.  The  findings  disclose  that  plaintiff  was  defrauded,  that 
he  received  no  income  from  the  Goldfield  proi>erty,  which 
was  unrented  and  unrentable,  and  was  obliged  to  expend 
some  money  in  perfecting  the  title  and  in  the  payment  of 
taxes.  As  against  this,  the  decree  permits  the  defendant  ac- 
tually to  profit  by  his  own  fraud.  He  is  reimbursed  for 
all  his  outlay  upon  the  Riverside  property,  and  is  allowed  to 
retain  three  hundred  and  fifty-two  dollars,  the  income  de- 
rived from  it.  This  is  clearly  inequitable.  When  defendant 
is  reimbursed  for  his  outlay,  he  has  received  all  that  in  good 
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conscience  he  is  entitled  to  receive.  The  decree  should  be 
modified  in  this  respect,  and  defendant  should  be  compelled 
to  account  for  and  pay  over  to  plaintiff  the  three  hundred  and 
fifty-two  dollars,  rents  of  plaintiff's  property. 

2.  The  judgment  decreed  that  plaintiff  should  pay  the  de- 
fendant **the  amount  expended  by  defendant  for  repairs  of 
said  real  property  at  Riverside,  California,  and  for  interest 
on  the  mortgage  on  said  property,  provided  said  amounts  are 
determined  by  agreement  of  the  said  parties  or  proofs  to  be 
presented  to  this  court,  within  ten  days  from  date  hereof." 
The  bill  of  exceptions  shows  that  no  agreement  as  to  the 
amount  so  expended  was  entered  into  by  the  parties,  and  that 
no  proof  of  the  amount  was  presented  to  the  court.  Not- 
withstanding this,  the  court,  upon  motion  of  defendant's  at- 
torney, arbitrarily  fixed  the  amount  expended  by  defendant 
upon  the  Riverside  property  in  the  sum  of  two  hundred  and 
twenty-five  dollars.  It  is  insisted,  and  we  think  correctly, 
that  an  allowance  so  made  without  proof  was  in  violation  of 
the  express  terms  of  the  judgment.  The  appeal  upon  this 
proposition  is,  therefore,  well  taken,  and  it  is  ordered  that 
this  item  of  two  hundred  and  twenty-five  dollars  be  stricken 
from  the  judgment,  and  that  the  trial  court  be  directed  to  fix 
the  amount,  after  the  taking  of  evidence  upon  the  question. 

3.  The  court  refused  plaintiff  his  costs,  evidently  under 
the  belief  that  the  action  was  one  embraced  in  the  provisions 
of  section  1025  of  the  Code  of  Civil  Procedure.  (Oray  v. 
Dougherty,  25  Cal.  266 ;  Abram  v.  Stuart,  96  Cal.  235,  [31 
Pac.  44] ;  Bathgate  v.  Irvine,  126  Cal.  135,  [77  Am.  St.  Rep. 
158,  58  Pac.  442].)  While  the  action  was  based  upon  fraud 
and  deceit,  its  real  and  declared  purpose  was  the  recovery 
of  real  property  out  of  which  plaintiff  alleged  he  had  been 
defrauded.  That  the  action  involved  the  title  of  real  estate 
may  not  for  a  moment  be  doubted.  The  case,  then,  notwith- 
standing that  it  was  an  action  in  equity,  comes  clearly  within 
the  purview  of  section  1022  of  the  Code  of  Civil  Procedure, 
and  plaintiff  was  entitled  to  his  costs  as  matter  of  right. 
(Code  Civ.  Proc,  sec.  1022,  subds.  1  and  5;  Hart  v.  CarnaU- 
Hopkins  Co,,  103  Cal.  142,  [37  Pac.  196] ;  Murphy  v.  Crowley, 
140  Cal.  141,  [73  Pac.  820] ;  Gibso-n  v.  Hammang,  145  CaL  45^ 
[78  Pac.  953J.) 
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It  is  therefore  ordered  that  upon  the  findings  made  by  the 
court  it  correct  its  decree  in  the  indicated  particulars. 

Melvin,  J.,  and  Lorigan,  J.,  concurred. 


[Sac.  No.  1843.    In  Bank.— Pebrnarj  11,  1913.] 

HENRY  J.  WIDENMANN,  Respondent,  v.  GEORGE  WEN- 
IGER,  as  Treasurer  of  the  County  of  Solano,  Appellant. 

Partition — Pbogikds  or  Saub — Fund  in  Hands  or  Bxtbbke — Right  to 
Shake  a  Chose  in  Action. — ^A  referee  in  a  partition  suit,  is  not, 
as  to  the  proceeds  of  the  nle  of  lands  involved  in  the  action,  a 
mere  bailee  of  a  special  fund  or  the  custodian  of  earmarked  money 
belonging  to  the  co-owners  of  the  land.  He  is  the  custodian  of 
funds  held  by  him  for  the  use  of  the  co-owners  according  to  their 
interests,  to  be  paid  when  the  precise  amounts  due  should  be  de- 
termined. The  only  appropriate  action  which  one  of  such  co-owners 
or  his  agents,  could  maintain  against  the  referee,  or  his  successor, 
for  the  recovery  of  his  share  of  the  money  when  due,  would  be 
either  an  action  of  debt  or  for  money  had  and  received  to  the  use 
of  the  plaintiff  in  the  action.  The  claim  for  such  money  is  a  pure 
chose  in  action. 

Id. — ^Assignment  or  Fund— Right  of  Prioritt — Purchaser  at  Exe- 
cution Sale. — ^As  between  successive  assignees  in  good  faith  and 
for  value  of  such  chose  in  action,  the  mere  fact  that  the  second 
assignee  acquired  title  as  a  purchaser  at  an  execution  sale  against 
the  co-owner  originally  entitled  to  the  share  of  the  fund,  does  not 
of  itself  entitle  him  to  priority  over  a  prior  assignee  who  took  by 
an  assignment  directly  from  such  co-owner. 

Id. — Notice  to  Referees  of  Assignment — ^Prioritt  Over  Subsequent 
Purchaser  at  Execution  Sale. — A  prior  assignee  for  value  of 
such  chose  in  action,  who  immediately  gave  notice  of  the  assignment 
to  the  referees  in  partition,  is  entitled  to  priority  over  a  subsequent 
purchaser  at  an  execution  sale  against  the  assignor,  who  purchased 
without  any  notice  of  the  prior  assignment. 

Id. — ^DuTT  of  Assignee  to  Give  Notice  to  Debtor. — An  assignee  of  a 
chose  in  action  must  do  everything  toward  having  possession  that 
the  subject  admits,  and  aa  between  successive  assignees  thereof,  he 
win  have  the  preference  who  first  gives  notice  to  the  debtor,  even 
if  he  be  a  subsequent  assignee,  provided  at  the  tinu  of  taking  it 
he  had  no  notice  of  the  prior  assignment. 
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lo. — Transfer  of  Fund  bt  Befebeb — Transferkx  Liable  to  Pat  to 
Persons  Entitled — Nones  of  Assignment  to  Custodian  of 
Fund. — The  fact  that  subsequent  to  the  reception  of  the  notice  of 
the  first  aseignment  bj  the  referees  in  partition,  and  after  the  eourt 
had  made  its  decree  confirming  the  partition  sale,  and  directing 
the  referees  to  pay  a  specific  part  of  the  fund  to  the  assignor,  thej 

'  transferred  the  fund  to  the  custody  of  the  clerk  of  the  court,  who 
in  turn  transferred  it  to  the  county  treasurer,  there  being  no  order 
of  court  for  such  transfers,  and  that  the  fund  was  in  possession  of 
the  treasurer  at  the  time  of  the  execution  sale  to  the  second  assignee, 
did  not  change  the  rights  and  priorities  of  the  respective  assignees. 
The  prior  assignee  was  not  required  to  give  a  new  notioe  of  his 
assignment  to  the  treasurer,  in  order  to  preserve  his  right  of  pri- 
ority as  against  a  possible  subsequent  assignee  of  his  assignor,  and 
the  treasurer,  in  accepting  the  fund  as  a  mere  volunteer,  with  knowl- 
edge of  its  source  and  character,  and  of  the  duty  of  its  possessor 
to  pay  it  over  to  the  persons  entitled,  charged  himself  with  the 
obligation  to  pay  it  to  such  persons. 

Id. — Failure  to  Give  New  Notice — ^Laches — Estoppel. — Even  if  it  be 
conceded  that  a  new  notice  should  have  been  given  by  the  first  assignee 
upon  information  of  the  transfer  of  the  fund,  he  was  not  guilty  of 
laches  nor  estopped  to  dispute  the  legality  of  a  payment  by  the 
treasurer  to  the  purchaser  at  the  execution  sale,  if  he  notified  the 
treasurer  of  the  fact  of  his  prior  assignment  and  presented  his 
claim  before  the  treasurer  made  such  payments 

Id. — Ex  Parte  Order  of  Court  in  Partition  Suit  for  Payment  of 
Fund — Custodian  not  Protected  in  Payment  to  Person  not  En- 
titled.— Where  such  fund  was  not  paid  into  eourt  in  the  partition 
suit,  and  the  action  was  not  continued  for  its  disposition,  as  pro- 
vided in  section  774  of  the  Code  of  Civil  Procedure,  the  eourt  in 
that  suit,  after  its  order  confirming  the  sale  and  directing  the  dis- 
tribution of  the  proceeds  by  the  referees  had  become  final,  had  no 
authority  to  do  anything  further  except  to  settle  the  accounts  of 
the  referees  after  they  had  made  the  payments  as  previously  di- 
rected; and  its  subsequent  order  therein,  made  in  a  proceeding 
instituted  by  the  execution  purchaser  against  the  treasurer,  to  which 
the  prior  assignee  was  not  a  party  and  of  which  he  had  no  notice, 
directing  the  treasurer  to  make  payment  of  the  share  of  the  fund 
to  the  execution  purchaser,  was  insufficient  to  protect  the  treasurer 
in  making  such  payment. 

Id. — Demand  on  Custodian — Showing  of  Futiuty  of  Demand. — Jl  de- 
mand by  the  prior  assignee  on  the  treasurer  was  not  a  condition 
precedent  to  an  action  to  recover  of  him  the  chose  in  action  as- 
signed, where  it  is  manifest,  from  the  faet  that  the  complaint  in 
said  action  was  served  prior  to  the  payment  to  the  azeeution  pur- 
chaser, that  the  demand  would  have  bflen  zef  usfid* 
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APPEAL  from  an  order  of  the  Superior  Court  of  Solano 
County  refusing  a  new  trial.  Henry  C.  Gesford,  Judge  pre- 
siding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

T.  T.  C.  Gregory,  Gaillard  Stoney,  and  Orville  C.  Pratt, 
Jr.,  for  Appellant. 

Theodore  A.  Bell,  for  Kespondent. 

SHAW,  J. — The  defendant  appeals  from  an  order  denying 
his  motion  for  a  new  trial. 

The  plaintiff  sued  to  recover  the  sum  of  $4,875  alleged  to 
belong  to  the  plaintiff  but  which  the  defendant  has  in  his  pos- 
session and  refuses  to  pay  over  to  the  plaintiff.  The  facts 
are  as  follows :  In  a  suit  in  partition,  entitled  Catherine  Magee 
et  al.,  V.  James  Magee  et  al.,  pending  in  the  superior  court  of 
Solano  County,  a  sale  of  the  land  was  ordered  and  B.  J.  B. 
Aden  and  two  others  were  appointed  as  referees  to  make  the 
sale.  The  sale  was  conducted  by  Aden,  who,  on  April  23, 
1908,  sold  the  land  to  Henry  Widenmann,  the  plaintiff,  for 
ten  thousand  five  hundred  dollars,  and  received  from  him  the 
purchase  money.  Widenmann  bought  the  property  at  the 
instance  of  James  Magee,  who  advanced  to  him  one  thousand 
five  hundred  dollars  for  that  purpose,  and  it  was  the  under- 
standing between  them  that  after  the  purchase  from  the  ref- 
eree was  consummated  Weidenmann  would  resell  the  property 
to  Magee.  On  May  1,  1908,  Widenmann  agreed  to  sell  the 
land  to  Magee  for  ten  thousand  five  hundred  dollars  and  to 
convey  the  same  as  soon  as  the  partition  sale  was  confirmed. 
Magee  owned  one-half  of  the  money  realized  on  the  partition 
sale,  less  the  costs.  On  May  2,  1908,  Magee,  in  writing,  duly 
assigned  to  Widenmann  all  his  interest  in  the  partition  money, 
the  understanding  between  them  being  that  the  same  when 
received  was  to  be  a  part  payment  on  the  price  of  the  sale 
of  the  land  by  Widenmann  to  Magee.  The  partition  money 
was  then  in  the  hands  of  Aden,  as  referee,  and  Widenmann 
immediately  gave  notice  in  writing  to  said  referees,  including 
Aden,  of  his  said  assignment  from  Magee. 
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The  referees  afterward  reported  the  partition  sale  to  the 
court,  and  on  August  6, 1908,  the  court  made  a  decree  confirm- 
ing said  sale,  declaring  the  share  of  James  Magee  in  the  money 
to  be  $4,875  and  directing  the  said  referees  to  distribute  and 
•  deliver  said  sum  to  Magee.  It  does  not  appear  that  the  ref- 
erees mentioned  the  assignment  in  their  report  or  that  it  is 
referred  to  in  the  decree.  The  code  provides  that  the  referees 
shall  make  the  distribution  of  funds  in  such  cases  when  or- 
dered by  the  court.  (Code  Civ.  Proc,  sec.  773.)  Aden  did 
not  deliver  the  money  to  Magee  or  to  Widenmann.  He  did 
deliver  it  to  G.  G.  Halliday,  the  clerk  of  the  court,  but  without 
any  order  or  authority  to  do  so.  No  order  had  been  or  ever 
was  made  for  such  money  to  be  deposited  in  court  or  with 
the  clerk.     The  money  was  handed  to  the  clerk  by  Aden  on  or 

about  August  13th  and  it  was  transferred  by  the  clerk  to 

•  

Weniger,  the  defendant,  on  or  about  August  15,  1908.     This 
also  was  without  any  order  of  court  or  other  authority. 

Certain  evidence  was  offered  and  apparently  rejected,  from 
which  it  appears  that  on  April  27,  1908,  in  another  action  in 
said  court,  Catherine  Magee  and  others  recovered  judgment 
against  James  Magee  for  $4,877.82,  that  on  August  18,  1908, 
an  execution  was  issued  on  this  judgment  by  the  sheriff  of 
said  county,  who  on  August  20,  1908,  by  virtue  thereof,  levied 
on  the  supposed  interest  of  James  Magee  in  the  money  then 
in  the  hands  of  Weniger,  by  serving  gn  Weniger  a  notice  of 
garnishment  thereof,  that  Weniger  answered  to  the  effect  that, 
as  county  treasurer,  he  was  indebted  to  Magee  in  the  sum  of 
$4,875,  and  that  the  sheriff  thereupon  advertised  and  sold 
the  interest  of  Magee  to  T.  T.  C.  Gregory,  said  sale  being 
made  on  August  26,  1908.  These  documents  further  showed 
that  Weniger  refused  to  pay  the  money  to  Gregory,  that  there- 
upon on  August  28,  1908,  Gregory  filed  a  petition  to  the  su- 
perior court  in  the  partition  suit,  asking  for  an  order  directing 
Weniger,  as  treasurer,  to  pay  to  hini  said  money,  that  the 
court  thereon  issued  an  order  to  show  cause  against  Weniger, 
returnable  August  31,  1908,  that  the  matter  was  continued 
by  consent  until  September  21,  1908,  that  Weniger  and  Greg- 
ory then  appeared,  the  matter  was  heard  and  the  court  there- 
upon made  an  order  directing  Weniger  to  pay  the  money  to 
Gregory,  which  he  accordingly  did. 
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No  notice  of  this  proceeding  was  given  to  Widenmann  or  to 
Magee,  and  neither  one  of  them  appeared  at  the  hearing.  The 
minutes  recited  that  Magee  was  ''present  in  open  court"  on 
August  31,  when  one  of  the  continuances  was  had,  but  it  is  not 
otherwise  shown  that  he  appeared  at  the  proceeding  or  had 
knowledge  thereof.  The  present  action  was  begun  on  Septem- 
ber 19,  1908.  On  September  17,  1908,  Weniger  was  informed 
of  the  assignment  to  Widenmann  and  was  cautioned  not  to 
pay  the  money  to  any  other  person.  It  does  not  appear  that 
he  had  any  previous  notice  of  the  assignment.  The  summons 
and  complaint  in  the  action  had  been  served  on  Weniger 
prior  to  the  hearing  of  Gregory's  petition  on  September  21st. 
Whether  or  not  the  court,  at  that  hearing,  was  advised  of  the 
assignment,  the  notice  to  Weniger,  or  the  pendency  of  the 
present  action,  does  not  appear.  There  is  no  evidence  that 
Gregory  had  any  notice  of  the  assignment  at  the  time  of  the 
execution  sale  on  August  28th  to  him. 

The  plaintiff  claims  that  he  obtained  a  perfect  right  to  the 
payment  of  the  money  by  reason  of  the  assignment  from 
Magee  to  him  and  the  notice  thereof  given  by  him  to  Aden, 
who  was  then  the  debtor,  that  this  right  was  not  affected  or 
divested  by  the  subsequent  transfer  of  the  fund,  first  to  the 
clerk  and  then  to  Weniger,  nor  by  the  execution  sale  to 
Gregory,  or  the  subsequent  order  of  the  court.  The  defendant 
claims  that  by  the  purchase  at  the  execution  sale,  without  no- 
tice of  the  assignment,  Gregory  acquired  a  title  superior  to 
that  of  Widenmann,  and  that,  whether  this  was  so  or  not,  the 
order  of  the  court  directing  payment  to  Gregory  if  binding 
and  conclusive  on  Widenmann  and  all  other  interested  par- 
ties. 

It  is  contended  that  this  action  is  in  the  nature  of  an  action 
of  replevin  to  recover  specific  moneys  in  the  hands  of  the  de- 
fendant. But  this  is  not  the  case.  The  money  was  not  iden- 
tified nor  was  its  amount  ascertained  at  the  time  of  the  trans- 
fer. Aden  was  not  the  mere  bailee  of  a  specific  fund  or  the 
custodian  of  earmarked  money  belonging  to  Magee.  He  was 
the  custodian  of  funds  held  by  him  for  the  use  of  Magee  and 
others,  according  to  their  interests,  to  be  paid  when  the  precise 
amounts  due  should  be  determined.  The  only  appropriate 
action  which  Magee,  or  his  agents,  could  maintain  against 
Aden,  or  his  successor,  for  the  recovery  of  the  money  when 
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due,  would  have  been  either  an  action  of  debt  or  for  money 
had  and  received  to  the  use  of  the  plaintiff  in  the  action.  The 
claim  assigned  was,  therefore,  a  pure  chose  in  action.  These 
propositions  are  settled  by  the  following  decisions:  Walling 
▼.  MUler,  15  Cal.  38 ;  Wendt  v.  Rois,  33  Cal.  650 ;  Dunsmoor 
T.  Furstenfeldt,  88  Cal.  522,  [22  Am.  St.  Bep.  331, 12  L.  B.  A. 
608,  26Pac.  518]. 

The  title  acquired  by  Oregory  under  his  purchase  at  the 
execution  sale  was  no  better  or  worse  than  the  title  he  would 
have  obtained  if  he  had  bought  the  claim  privately  from  Ma- 
gee  without  notice  of  the  prior  assignment.  The  execution 
sale  gave  him  no  additional  rights  and,  of  itself,  it  transferred 
to  him  only  the  title  of  Magee  as  it  existed  at  the  time  of  the 
levy.  (Code  Civ.  Proc,  sec.  699.)  If,  by  reason  of  his  igfno- 
rance  of  the  prior  assignment,  he  thereby  took  a  title  superior 
to  that  of  Widenmann,  this  favorable  situation  comes  from 
the  fact  that  he  was  an  innocent  purchaser  for  value,  and  not 
from  the  fact  that  he  bought  at  execution  sale.  There  is  no 
distinction  in  this  respect  between  an  execution  sale  and  an 
ordinary  sale.  {MitcheU  y.  Hockett,  25  Cal.  544,  [85  Am. 
Dec.  155] ;  Harris  v.  Harris,  64  Cal.  108,  [28  Pac.  63] ;  Southr 
ard  V.  McBrown,  63  Cal.  546.)  The  case  of  West  Coast  etc. 
Co.  V.  Wulff,  133  Cal.  315,  [85  Am.  St.  Rep.  171,  65  Pac.  622], 
and  similar  cases,  relating  to  the  rights  of  second  assignees  of 
corporation  stock  are  cited  by  respondent  on  this  point.  They 
do  not  apply  to  the  case.  They  rest  entirely  upon  the  provi- 
sion of  section  324  of  the  Civil  Code,  declaring  that  a  transfer 
of  such  stock  is  invalid,  except  as  to  the  parties  thereto,  unless 
it  is  entered  on  the  books  of  the  corporation.  They  depend 
upon  the  code  provision  and  not  upon  the  principle  of  the 
common  law.  Oregory  and  Widenmann,  therefore,  with  rela- 
tion to  each  other,  stand  in  the  positions,  respectively,  of  suc- 
cessive assignees  in  good  faith  for  value  of  the  same  chose  in 
action,  from  the  original  purchaser.  The  question  presented 
is  which  has  the  paramount  title,  under  the  facts  shown. 

The  effect  of  such  successive  assignments  and  the  rights  of 
the  successive  assignees  without  notice,  with  respect  to  each 
other,  were  considered  and  decided  in  Chraham  Paper  Co.  ▼. 
Pembroke,  124  Cal.  117,  [17  Am.  St.  Eep.  26,  44  L.  R.  A.  632, 
56  Pac.  627] .  There  is  some  conflict  of  authority  on  the  sub- 
ject but  this  coort  approved  and  followed  the  Wnglish  rule 
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stated  as  follows:  ''As  between  successive  assignees  of  a  ckose 
in  action,  he  will  have  the  preference  who  first  gives  notice 
to  the  debtor,  even  if  he  be  a  subsequent  assignee,  provided  at 
the  time  of  taking  it  he  had  no  notice  of  a  prior  assignment.'' 
''In  the  case  of  a  chose  in  action  you  must  do  everything 
toward  having  possession  that  the  subject  admits ;  you  must  do 
that  which  is  tantamount  to  possession,  by  placing  every  per- 
son who  has  an  equitable  or  legal  interest  in  the  matter  under 
an  obligation  to  treat  it  as  your  property.  For  this  purpose 
you  must  give  notice  to  the  legal  holder  of  the  fund ;  in  case 
of  a  debt,  for  instance,  notice  to  the  debtor  is,  for  many  pur- 
poses, tantamount  to  possession.  If  you  omit  to  give  that  no- 
tice, you  are  guilty  of  the  same  degree  and  species  of  neglect 
as  he  who  leaves  a  personal  chattel,  to  which  he  has  acquired 
title,  in  the  actual  possession  and  under  the  absolute  control 
of  another  person." 

It  is  suggested  that  the  decision  in  Curtin  v.  KowdUky,  145 
Cal.  431,  [78  Pac.  962],  is  contrary  to  the  Graham  case.  This 
notion  finds  no  support  in  the  Curtin  case.  The  rules  govern- 
ing the  rights  of  successive  assignees  of  the  same  chose  in  ac- 
tion were  not  involved  in  that  case.  Curtin  was  the  first  as- 
signee, the  second  assignee  was  not  a  party  to  the  action  and 
there  was  nothing  to  show  that  he  had  given  a  prior  notice 
nor  was  there  any  question  in  the  case  which  made  such  no- 
tice material.  The  opinion  expressly  declares  that  ''the  rights 
of  the  second  assignee  are  not  involved  and  cannot  be  ad- 
judged." We  are  at  a  loss  to  understand  why  the  two  cases 
are  supposed  to  be  in  conflict.  They  discuss  different  rules, 
the  parties  stood  in  different  relations,  the  facts  are  not  the 
same  and  there  is  nothing  in  the  opinion  in  the  latter  case  that 
is  inconsistent  with  the  language  of  the  former. 

The  result  of  the  rule  thus  stated  is  that  Widenmann's  title 
to  the  demand  was  perfect  at  the  time  the  execution  was  levied, 
and  Magee  then  had  no  interest  therein.  Widenmann  had  ob- 
tained the  assignment  for  a  valuable  consideration  and  had 
given  notice  thereof  to  Aden,  the  debtor,  thus  doing  all  that 
he  could  do  toward  taking  possession.  Gregory  purchased 
Magee 's  title,  only,  and  Magee  having  none,  Gregory  obtained 
none,  unless  some  other  fact  in  the  case  gives  him  the  superior 
right. 

OLXrV.  OftL— 4S 
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The  transfer  of  the  fund  to  Weniger  did  not  operate  to 
change  the  rights  and  priorities  of  the  respective  claimants. 
The  possession  by  Aden  of  the  fund,  a  part  of  which  belonged 
to  Widenmann,  made  him,  to  that  extent,  the  debtor  of  Widen- 
mann.  The  transfer  of  this  fund  to  Weniger  carried  with  it 
the  burden  of  the  obligation  attending  its  possession,  the  obli- 
gation to  pay  it  over  to  the  owner.  He  was,  in  effect,  a 
volunteer.  He  accepted  the  money  with  knowledge  of  its 
source  and  character  and  of  the  duty  of  its  possessor  to  pay 
it  over  to  the  persons  entitled.  The  transfer  to  him  made  no 
change  in  the  person  entitled,  nor  in  the  rights  of  that  person. 

We  can  perceive  no  good  reason  for  holding  that  Widen- 
mann  was  required  to  give  a  new  notice  to  Weniger  of  his  as- 
signment, in  order  to  preserve  his  prior  right  to  the  obligation 
thus  assumed  by  Weniger,  as  against  a  possible  subsequent  as- 
signee of  Magee.  It  does  not  appear  that  Widenmann  was 
informed  of  the  transfer  of  the  fund  to  Weniger,  until  after 
the  purchase  by  Gregory  at  the  execution  sale.  He  was  in- 
formed of  the  transfer  by  Aden  to  Halliday  but  he  was  also 
informed  by  Halliday  at  the  same  time  that  he,  Halliday, 
knew  of  the  assignment  from  Aden  to  Widenmann.  Conse- 
quently, no  notice  was  necessary  to  hold  Halliday  liable,  even 
if  we  concede  that  a  new  notice  should  have  been  given  upon 
information  of  the  transfer  of  the  fund.  So  far  as  the  ques- 
tion of  laches  or  estoppel  in  favor  of  Weniger,  arising  from 
failure  to  notify  Weniger,  is  concerned,  Widenmann  is  com- 
pletely exonerated  by  the  fact  that  he  gave  such  notice  and 
presented  his  claim  before  Weniger  paid  the  money  to  Gregory, 
and  before  the  hearing  upon  which  the  court  directed  that 
payment,  and  so  far  as  appears,  immediately  after  he  learned 
of  the  transfer  to  Weniger. 

The  conclusion  from  these  considerations  is  that  Widen- 
mann's  title  to  the  chose  in  action,  that  is  to  the  daim  against 
Weniger,  was  superior  to  that  acquired  by  Gregory  at  the 
execution  sale. 

The  order  of  the  court,  made  upon  the  petition  of  Gregory, 
was  clearly  insufficient  to  protect  Weniger  against  the  claims 
of  Widenmann.  The  court  had  already  made  its  final  order 
in  the  partition  suit,  confirming  the  sale  and  directing  the 
distribution  of  the  proceeds  by  the  referees  (Code  Civ.  Proc., 
sees.  773,  785),  no  money  had  been  paid  into  court  and  the 
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action  was  not  continued  thereafter  for  the  disposition  of  any 
such  money  as  provided  in  section  774  of  the  Code  of  Civil 
Procedure.  The  order  had  become  final  in  that  court.  Noth- 
ing remained  to  be  done  by  the  court,  except  to  settle  the  ac- 
count of  the  referees  after  they  had  made  the  payments  as 
previously  directed.  The  money  was  not  even  in  custodia  legis 
so  as  to  be  exempt  from  execution.  {Dunsmoor  v.  Fursten- 
feldt,  88  Cal.  522,  [22  Am.  St.  Rep.  331,  12  L.  R.  A.  508,  26 
Pac.  518] ;  Estate  of  Nerac,  35  Cal.  397,  [95  Am.  Dec.  111].) 
The  proceeding  by  Gregory  had  no  place  in  or  legal  connec- 
tion with  the  partition  suit.  Giving  it  the  most  favorable 
effect  in  his  behalf,  it  was  in  the  nature  of  an  independent 
proceeding  to  determine  the  title  to  the  fund,  although  en- 
titled in  the  partition  suit.  Weniger  was  made  a  party  to  it 
and  notice  was  given  to  him.  But  Widenmann  was  not  made 
a  party.  He  was  given  no  notice  and  he  did  not  appear. 
And,  although  Weniger  then  knew  of  Widenmann 's  claim  and 
of  his  rights  under  the  prior  assignment  he  did  not  ask  that 
the  latter  be  made  a  party,  or  that  he  be  given  notice,  but,  to 
the  contrary,  submitted  to  and  obeyed  an  order  made  by  the 
court  in  the  absence  of  Widenmann  and  destructive  of  his 
rights.  In  order  to  place  himself  in  a  position  to  rely  upon 
any  order  made  in  that  proceeding,  Weniger  should  have  him- 
self notified  Widenmann  of  the  proceeding  and  he  should  have 
asked  the  court  to  make  Widenmann  a  party  thereto  and  have 
him  brought  in  by  notice  to  defend  his  rights.  Failing  in  this 
the  order  cannot  avail  Weniger  as  a  protection. 

It  follows  from  the  foregoing  that  if  the  coyrt  had  admitted 
the  evidence  which  it  rejected  touching  Gregory's  acquisition 
of  the  title  to  the  chose  in  action,  it  would  not  have  established 
a  title  superior  to  that  of  plaintiff,  and  the  refusal  to  admit 
the  proffered  evidence  was  without  injury.  Nor,  under  the 
circumstances  here  indicated,  was  a  demand  upon  appellant 
necessary  before  the  commencement  of  the  action.  It  is  mani- 
fest that  the  demand  would  have  been  refused,  since,  treating 
the  complaint  itself  as  a  demand,  and  remembering  that  the 
complaint  was  served  before  payment  over  by  the  appellant  of 
the  fund,  appellant  still  refused  to  recognize  the  assignee's 
rights.     {Parrott  ▼.  Byers,  40  Cal.  622.) 

The  order  denying  a  new  trial  is  affirmed. 

■ 

Angellotti,  J.,  Sloss,  J.,  Henshawi  J.,  Melvin,  J.,  and  Lori- 
gmn,  J.,  concurred. 
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[S.  P.  No.  6096.    Department  One. — Pebniary  13,  1918.] 

ARTHUR  CRANE,  Appellant,  v.  FERRIER  BROCK  DB- 
VELOPMENT  COMPANY  (a  Corporation),  Respond- 
ent. 

Vknix)e  and  Vendee — ^False  Bepresentations  as  to  Good  Title — 
Want  of  Ant  Title  by  Vendor — ^Rescission  by  Vendee. — ^Where 
a  vendor  of  land  fraudnlentlj  induces  the  vendee  to  enter  into  the 
contract  of  purchase  hj  representing  that  he  has  a  good  title  to  the 
land,  when  in  fact  he  has  none,  nor  any  interest  whatever  therein, 
the  vendee,  upon  discovering  the  falsity  of  the  representation,  may 
sne  to  rescind  the  contract  and  obtain  a  return  of  the  money  paid 
thereon. 

Id. — Pleading — Bestoration  by  Vendee. — It  is  not  essential  to  the 
statement  of  a  cause  of  action  for  such  a  rescission  for  the  com- 
plaint to  aver  a  restoration  to  the  vendor,  where  it  fails  to  show 
that  the  vendee  received  anything  whatever  in  performance  of  the 
contract. 

Id. — ^Possession  by  Vendee  not  Presumed — Bioht  to  Possession. — 
There  is  no  presumption  of  law  that  the  vendee  in  an  executory 
agreement  for  the  purchase  of  land  has  been  put  into  possession. 
In  the  absence  of  anything  in  the  contract  from  which  it  can  be 
inferred  or  implied  that  he  is  to  have  possession,  he  has  no  right 
thereto. 

Id. — Absence  ow  Averment  of  Restoration  of  Possession — ^Matter 
of  Defense. — The  complaint  in  such  action  need  not  aver  an  offer 
•  by  the  vendee  to  restore  possession,  where  there  ia  nothing  in  the 
contract  or  in  the  allegations  of  the  complaint  to  indicate  that  he 
ever  had  possession,  or  that  the  contract  gave  him  the  right  thereto. 
If  the  vendor  relies  on  the  failure  to  make  an  offer  to  restore  pos- 
session as  a  defense,  it  is  incumbent  upon  him  to  allege  and  prove 
that  the  vendee  was  in  possession  at  the  time  he  demanded  the  re- 
turn of  the  purchase  money  or  at  the  time  the  action  was  begun. 

lb. — Performance  by  Vendee  Need  not  be  Averred. — The  rule  obtain- 
ing in  cases  where  a  contract  for  the  sale  of  land  was  made  in 
good  faith,  which  requires  the  vendee,  suing  to  recover  the  part  of 
the  purchase  price  paid  upon  discovering  that  the  vendor  had  sub- 
sequently parted  with  the  title,  to  offer  to  perform  by  paying  or 
offering  to  pay  the  balance  due  upon  the  price,  has  no  application 
to  a  suit  for  the  rescission  of  the  contract  upon  the  ground  that 
the  vendor,  having  no  title  to  the  land,  falsely  represented  to  the 
vendee  that  he  had  the  title  thereto  and  thereupon  and  thereby  in- 
duced the  vendee  to  purchase. 


k 
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Id. — C0BPORA.TE  Stock  Taksn  as  Equivalent  of  Cash — ^Uncertainty 
OF  Complaint — Right  to  Recovery  in  Money. — The  complaint  in 
the  action  for  rescission,  which  avers  that  a  part  of  the  purchase 
price  was  paid  in  shares  of  stock  in  a  corporation  which  were  ac- 
eepted  bj  the  vendor  as  the  equivalent  of  a  specified  amount  of 
eash,  la  not  rendered  uncertain  bj  the  failure  to  aver  the  name  of 
the  corporation.  The  fact  that  such  shares  were  taken  as  cash, 
entitled  the  vendee  to  a  return  of  the  amount  of  monej  for  whieh 
they  were  received. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    William  H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Arthur  Crane,  in  pro.  per.,  for  Appellant. 

James  M.  Eof ord,  for  Bespondent 

SHAW,  J. — The  court  below  sustained  a  demurrer  to  plain- 
tiff's  fourth  amended  complaint  and  thereupon  gave  judgment 
for  the  defendant,  from  which  plaintiff  appeals. 

The  complaint  contains  many  unnecessary  allegations  and 
these  seem  to  have  produced  some  confusion  in  the  arguments. 
The  following  is  a  statement  of  the  material  facts  alleged.  On 
May  23,  1910,  the  defendant,  a  corporation,  represented  to 
plaintiff  that  it  was  seised  in  fee  of  a  certain  lot  in  a  subdivi- 
sion of  land  in  Alameda  County,  known  as  "Cragmont,"  and 
thereupon  offered  to  sell  the  same  to  plaintiff  for  the  price 
of  one  thousand  five  hundred  dollars  of  which  five  hundred 
dollars  was  to  be  paid  in  cash  and  the  balance  in  monthly  in- 
stallments of  fifteen  dollars  each;  that  in  fact  the  defendant 
had  no  interest  whatever  in  the  lot ;  that  the  defendant,  know- 
ing that  said  representation  was  not  true,  made  it  to  induce 
the  plaintiff  to  enter  into  a  contract  to  buy  the  lot  from  the 
defendant,  on  the  terms  above  stated,  and  to  make  the  cash 
payment  thereon;  that  plaintiff  believed  said  representation 
to  be  true,  and,  because  of  that  belief,  on  the  day  above  named, 
executed  the  contract  referred  to  and  paid  to  the  defendant 
five  hundred  dollars  on  the  price  thereof;  that  he  would  not 
have  done  so  but  for  the  belief  aforesaid;  that  on  July  15, 
1910,  plaintiff  paid  a  monthly  installment  of  fifteen  dollars 
on  the  price;  that  thereafter  he  discovered  that  said  repre- 
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[S.  p.  No.  6096.    Department  One. — ^Tebruary  13,  1913.] 

ARTHUR  CRANE,  Appellant,  v.  FERRIER  BROCK  DB- 
VELOPMENT  COMPANY  (a  Corporation),  Respond- 
ent. 

Vendor  and  Ykndee — ^False  Representations  as  to  Good  Tttlk — 
Want  of  Ant  Title  by  Vendor — Rescission  by  Vendee. — ^Where 
a  vendor  of  land  fraudnlentlj  induces  the  vendee  to  enter  into  the 
contract  of  purchase  hj  representing  that  he  has  a  good  title  to  the 
land,  when  in  fact  he  has  none,  nor  any  interest  whatever  therein, 
the  vendee,  upon  discovering  the  falsity  of  the  representation,  maj 
sue  to  rescind  the  contract  and  obtain  a  return  of  the  money  paid 
thereon. 

Id. — Pleading — Restoration  by  Vendee. — It  is  not  essential  to  the 
statement  of  a  cause  of  action  for  such  a  rescission  for  the  eom- 
plaint  to  aver  a  restoration  to  the  vendor,  where  it  fails  to  show 
that  the  vendee  received  anything  whatever  in  performance  of  the 

contract. 

* 

Id. — Possession  by  Vendee  not  Presumed — Rioht  to  Possession. — 
There  is  no  presumption  of  law  that  the  vendee  in  an  executory 
agreement  for  the  purchase  of  land  has  been  put  into  possession. 
In  the  absence  of  anything  in  the  contract  from  which  it  can  be 
inferred  or  implied  that  he  is  to  have  possession,  he  has  no  right 
thereto. 

Id. — Absence  ow  Averment  of  Restoration  of  Possession — ^Matter 
OF  Defense. — The  complaint  in  such  action  need  not  aver  an  offer 
•  by  the  vendee  to  restore  possession,  where  there  is  nothing  in  the 
contract  or  in  the  allegations  of  the  complaint  to  indicate  that  he 
ever  had  possession,  or  that  the  contract  gave  him  the  right  thereto. 
If  the  vendor  relies  on  the  failure  to  make  an  offer  to  restore  pos- 
session as  a  defense,  it  is  incumbent  upon  him  to  allege  and  prove 
that  the  vendee  was  in  possession  at  the  time  he  demanded  the  re- 
turn of  the  purchase  money  or  at  the  time  the  action  was  begun. 

Id. — Performance  by  Vendee  Need  not  be  Averred. — The  rule  obtain- 
ing in  cases  where  a  contract  for  the  sale  of  land  was  made  in 
good  faith,  which  requires  the  vendee,  suing  to  recover  the  part  of 
the  purchase  price  paid  upon  discovering  that  the  vendor  had  sub- 
sequently parted  with  the  title,  to  offer  to  perform  by  paying  or 
offering  to  pay  the  balance  due  upon  the  price,  has  no  application 
to  a  suit  for  the  rescission  of  the  contract  upon  the  ground  that 
the  vendor,  having  no  title  to  the  land,  falsely  represented  to  the 
vendee  that  he  had  the  title  thereto  and  thereupon  and  thereby  in- 
duced the  vendee  to  purchase. 
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Id. — CoKPORATE  Stock  Taksk  as  Equivalent  of  Cash — ^Unckrtaintt 
OF  Complaint — Right  to  Begovehy  in  Money. — The  complaint  in 
the  action  for  rescission,  which  avers  that  a  part  of  the  purchase 
price  was  paid  in  shares  of  stock  in  a  corporation  which  were  ac- 
eepted  hj  the  vendor  as  the  equivalent  of  a  specified  amount  of 
eash,  ia  not  rendered  uncertain  by  the  failure  to  aver  the  name  of 
the  corporation.  The  fact  that  such  shares  were  taken  as  cash, 
entitled  the  vendee  to  a  return  of  the  amount  of  monBj  for  which 
thej  were  received. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    William  H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Arthur  Crane,  in  pro.  per.,  for  Appellant. 

James  M.  Eof ord,  for  Respondent 

SHAW,  J. — ^The  court  below  sustained  a  demurrer  to  plain- 
tiff's fourth  amended  complaint  and  thereupon  gave  judgment 
for  the  defendant,  from  which  plaintiff  appeals. 

The  complaint  contains  many  unnecessary  allegations  and 
these  seem  to  have  produced  some  confusion  in  the  arguments. 
The  following  is  a  statement  of  the  material  facts  alleged.  On 
May  23,  1910,  the  defendant,  a  corporation,  represented  to 
plaintiff  that  it  was  seised  in  fee  of  a  certain  lot  in  a  subdivi- 
sion of  land  in  Alameda  County,  known  as  ''Cragmont,"  and 
thereupon  offered  to  sell  the  same  to  plaintiff  for  the  price 
of  one  thousand  five  hundred  dollars  of  which  five  hundred 
dollars  was  to  be  paid  in  cash  and  the  balance  in  monthly  in- 
stallments of  fifteen  dollars  each;  that  in  fact  the  defendant 
had  no  interest  whatever  in  the  lot ;  that  the  defendant,  know- 
ing that  said  representation  was  not  true,  made  it  to  induce 
the  plaintiff  to  enter  into  a  contract  to  buy  the  lot  from  the 
defendant,  on  the  terms  above  stated,  and  to  make  the  cash 
payment  thereon;  that  plaintiff  believed  said  representation 
to  be  true,  and,  because  of  that  belief,  on  the  day  above  named, 
executed  the  contract  referred  to  and  paid  to  the  defendant 
five  hundred  dollars  on  the  price  thereof;  that  he  would  not 
have  done  so  but  for  the  belief  aforesaid;  that  on  July  15, 
1910,  plaintiff  paid  a  monthly  installment  of  fifteen  dollars 
on  the  price;  that  thereafter  he  discovered  that  said  repre- 
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sentation  was  false  and  demanded  the  return  of  the  money 
paid,  which  was  refused.  The  contract,  as  alleged,  provided 
that  upon  payment  of  the  last  monthly  installment,  which 
would  become  due  on  December  23, 1915,  the  defendant  should 
execute  to  plaintiff  a  grant  deed  for  said  lot.  It  was  farther 
stated  that  four  hundred  and  eighty  dollars  of  the  five  hun- 
dred dollars  cash  payment  aforesaid,  was  paid  by  delivering 
to  defendant  one  thousand  six  hundred  and  fifty  shares  in 
a  corporation  of  the  par  value  of  one  dollar  each,  which 
the  defendant  accepted  as  cash.  The  prayer  of  the  complaint 
was  for  a  judgment  that  the  contract  be  rescinded,  that  the 
defendant  return  to  plaintiff  the  said  five  hundred  and  fifteen 
dollars  so  paid  upon  the  price,  or  the  personal  property  de- 
livered as  aforesaid  to  the  defendant,  and  for  general  relief. 

Where  the  vendor  fraudulently  induces  the  vendee  to  enter 
into  the  contract  of  purchase  by  representing  that  he  has  a 
good  title  to  the  land,  when  in  fact  he  has  none,  nor  any  inter- 
est whatever  in  the  land,  the  vendee,  upon  discovering  the 
falsity  of  the  representation,  may  sue  to  rescind  the  contract 
and  obtain  a  return  of  the  money  paid  thereon.  There  are 
numerous  cases  establishing  this  proposition :  Alvarez  v.  Bran^ 
nan,  7  Cal.  504,  [68  Am.  Dec.  274] ;  Wright  v.  CarUlo,  22  Cal. 
604;  Easton  v.  Montgomery,  90  Cal.  316,  [25  Am.  St.  Rep. 
123,  27  Pac.  280] ;  Morris  v.  Courtney,  120  Cal.  65,  [52  Pac. 
129] ;  MuUer  v.  Palmer,  144  Cal.  312,  [77  Pac.  954] ;  39  Cyc. 
1264,  1417.  The  facts  above  stated  bring  the  case  within  this 
rule.  The  complaint  states  a  good  cause  of  action  to  rescind 
the  contract  on  the  ground  that  it  was  procured  by  fraud  and 
for  the  return  of  the  purchase  money  paid  thereon.  It  does 
not  appear  that  the  plaintiff  had  received  anything  whatever 
in  performance  of  the  contract  and,  consequently,  there  was 
nothing  for  him  to  restore  to  the  defendant. 

The  objection  was  made  that  the  complaint  does  not  aver 
an  offer  by  the  plaintiff  to  restore  possession.  There  is  no 
presumption  of  law  that  the  vendee  in  an  executory  agree- 
ment for  the  purchase  of  land  has  been  put  into  possession. 
In  the  absence  of  anything  in  the  contract  from  which  it  can 
be  inferred  or  implied  that  he  is  to  have  possession,  he  has 
no  right  thereto.  {Oaven  v.  Hagen,  15  Cal.  211;  Strattan  v. 
California  Land  Co.,  86  Cal.  364,  [24  Pac.  1065] ;  Gates  v. 
McLean,  70  Cal.  49,  [11  Pac.  489] ;  39  Cyc  1620.    There  is 
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nothing  in  the  contract  or  in  the  allegations  of  the  complaint 
to  indicate  that  the  plaintiff  ever  had  possession,  or  that  the 
contract  gave  him  the  right  thereto,  or  that  he  had  taken  pos- 
session, or  that  he  now  has  possession.  If  the  defendant  de- 
sires to  rely  on  the  failure  to  make  an  oflfer  to  restore 
possession,  it  is  incumbent  upon  it,  therefore,  to  allege  and 
prove  by  way  of  defense  that  the  plaintiff  was  in  possession 
at  the  time  he  demanded  the  return  of  the  purchase  money 
or  at  the  time  the  action  was  begun. 

The  defendant  relies  on  Joyce  v.  Shafer,  97  Cal.  335,  [32 
Pac.  320] ,  and  other  cases  of  similar  effect.  These  are  cases 
where  the  contract  was  made  in  good  faith  and  the  vendee, 
upt)n  discovering  that  the  vendor  had  subsequently  parted 
with  the  title,  brought  an  action  to  recover  the  part  of  the  pur- 
chase money  which  had  been  paid,  without  having  himself 
offered  to  perform  the  contract  by  paying  or  offering  to  pay 
the  balance  due  upon  the  price.  They  rest  upon  the  principle 
that  one  who  is  himself  in  default  cannot  rescind  the  contract 
unless  he  has  first  offered  to  perform  himself,  and  has  un- 
'  successfully  demanded  performance  by  the  vendor,  thereby 
putting  the  vendor  in  default.  In  the  case  we  have  cited,  in 
arguing  this  question,  the  court  said:  ''One  may  sell  land 
which  he  does  not  own,  but  yet  be  able,  when  the  time  for  per- 
formance arrives,  to  furnish  a  good  title.  In  the  mean  time  the 
purchaser  would  not  be  at  liberty  to  disaffirm  the  contract 
on  the  ground  that  then  the  vendor  was  unable  to  make  a  good 
title.  It  would  be  incumbent  upon  him  to  offer  to  perform, 
or  to  show  that  at  the  time  of  performance  the  vendor  could 
not  furnish  the  title."  This  is  a  true  statement  of  the  law 
as  applicable  to  a  suit  to  rescind  the  contract,  or  to  recover 
the  money  paid  thereon  after  a  rescission  upon  the  ground 
that  the  vendor  has  himself  broken  the  contract.  It  has  no 
application  to  a  suit  for  the  rescission  of  a  contract  upon  the 
ground  that  the  vendor,  having  no  title  to  the  land,  falsely 
represented  to  the  vendee  that  he  had  the  title  thereto  and 
thereupon  and  thereby  induced  the  vendee  to  purchase. 

The  demurrer  contains  many  specifications  wherein  it  is 
claimed  that  the  complaint  was  uncertain.  Among  other 
things  it  specifies  that  it  is  uncertain  because  it  does  not  give 
the  name  of  the  corporation,  the  shares  of  which  were  taken 
by  the  defendant  as  cash  upon  the  payment  of  the  first  install- 
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ment.  Inasmuch  as  the  shares  were  accepted  as  the  equivalent 
of  money,  we  do  not  think  that  it  was  necessary  to  mention 
them  at  all  in  the  complaint,  or  to  describe  them  more  par- 
ticularly. The  uncertainty  was  not  upon  a  material  point. 
The  fact  that  the  shares  were  taken  as  cash  was  also  suffi- 
cient to  give  the  plaintiff  the  right  to  demand  the  return  of 
five  hundred  dollars  in  money.  The  other  specifications  of 
uncertainty  relate  to  immaterial  allegations  in  the  complaint 
and  it  is  not  necedsary  to  discuss  them. 

The  demurrer  to  the  complaint  should  have  been  overruled. 

The  judgment  is  reversed. 

Angellotti,  J.,  and  Sloss,  J.,  concurred. 


[L.  A«  No.  8291.    In  Bank.— Febraaiy  U,  1918.] 

MES.  S.  M.  HAYT.  Respondent,  v.  GEOEGE  E.  BENTEL, 

Appellant. 

Ykndob  and  Yeki>eb — ^Failubb  to  Pay  Instaixments  When  I>nx — 
Belated  Tender — ^Waiver  of  Belay  by  Vendor.— The  rule  that  a 
▼endee  under  a  contract  for  the  sale  of  land  who  has,  without  ez- 
euse,  failed  to  make  pajmenta  of  installmentB  of  the  purchase  price 
as  thej  feU  due,  cannot,  hj  a  belated  tender,  put  the  Tendor  in 
default  and  thus  establish  a  right  to  recover  the  sums  paid  under 
the  contract,  does  not  apply  to  a  case  where  the  vendor  has  waived 
the  delay  in  making  payments. 

Id. — Tims  op  Essence — Failure  to  Exact  Forfeiture — ^Matdeity  of 
Entire  Contract  Price — Concurrent  Conditions — Offer  of  Pee- 
FORMANCB  BY  YENixm. — Where  the  vendor  under  a  contract  making 
time  of  the  essence,  and  giving  him  the  option,  upon  default  of  the 
vendee,  to  declare  the  whole  purchase  price  due  or  to  cancel  the 
contract,  re-enter  and  take  possession  of  the  premises  and  retain 
all  moneys  paid  by  the  vendee  as  rent  for  use  and  occupation,  per- 
mits the  entire  contract  price  to  become  due,  without  exercising 
his  option  to  declare  a  forfeiture,  the  payment  of  the  price  then 
becomes  a  dependent  and  concurrent  condition,  nonpayment  alone 
does  not  put  the  vendee  in  default,  and  the  vendor  must  tender  a 
deed  as  a  condition  to  demanding  payment  of  the  price,  and  he 
cannot,  without  such  tender,  declare  a  forfeiture,  or  maintain  a 
gait  either  for  the  whole  pricOi  or  for  an  intermediate  iastallmfi&t 
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Id^ — ^Laches  oy  Ykndee — Delay  of  Yendsi  doss  not  Affect  Bight 
TO  Bescind— Inability  to  Give  Good  Tttlb. — Where  the  provision 
of  such  contract  making  time  of  the  essence  has  once  been  waived, 
mere  delay  hj  the  vendee,  short  of  the  statutory  period  of  limita- 
tion, in  making  a  tender,  will  not  constitute  laches,  in  the  absence 
of  a  showing  that  the  delay  has  prejudiced  the  vendor.  Such  delay 
would  not  affect  the  right  of  the  vendee  to  rescind  the  contract  for 
inability  on  the  part  of  the  vendor  to  make  a  good  title. 

lb. — Acceptanob  of  Pabt  of  Final  Payment  Aftee  Maturity. — The 
waiver  by  the  vendor  of  the  right  to  insist  upon  prompt  payment 
is  established  by  his  acceptance  of  a  part  of  the  final  installment 
of  the  purchase  price  long  after  it  became  due. 

Id. — Agreement  to  Pay  Balance  at  Time  of  Waiver. — After  such  a 
waiver  has  been  made,  the  fact  that  the  parties  agreed,  at  the  time 
the  belated  payment  was  accepted,  that  the  vendee  would  pay  the 
balance  upon  the  delivery  of  the  deed,  is  immaterial  to  the  right 
of  the  vendee  to  subsequently  rescind  for  inability  of  the  vendor 
to  give  a  good  title. 

lb. — ^Defect  of  Parties — ^Nonjoinder  of  Husband  of  Married  Woman 
A8  Plaintiff — ^Waiver  of  Objection. — The  objection  that  the 
plaintiff  was  a  married  woman,  and  that  her  husband  should  have 
been  joined  with  her,  is  in  effect  a  plea  of  defect  of  parties  plain- 
tiff, which,  if  not  taken  by  demurrer,  where  appearing  on  the  face 
of  the  complaint,  or  by  answer,  is  deemed  waived.  A  mere  denial 
in  the  answer  of  an  allegation  in  the  complaint  that  the  plaintiff 
ia  an  unmarried  woman  is  insufficient  to  set  up  such  plea. 

b). — ^Interest  on  Installments  not  Allowed. — An  aetion  by  the  ven- 
dee to  recover  installments  of  the  purchase  prioe  paid,  on  account 
of  the  inability  of  the  vendor  to  give  a  good  title,  is  in  effect  an 
action  for  money  had  and  received,  in  which  the  right  is  based  upon 
a  want  or  failure  of  consideration.  Until  rescission,  or  a  demand 
for  repayment,  nothing  was  due,  and  interest  on  such  installments 
from  the  time  of  their  payment  is  not  recoverable.  No  different 
eondusion  would  follow  if  the  action  were  construed  as  one  based 
on  fraud. 

lb. — ^Abssncsb  of  Showing  of  Possession  by  Vendee — Failure  to 
Offer  to  Bestors  Possession. — In  such  action,  where  neither  the 
complaint  nor  answer  averred  that  the  vendee  ever  received  or  took 
possession  of  the  land  contracted  to  be  sold,  the  vendee's  notice  of 
rescission  was  not  rendered  ineffectual  for  want  of  an  offer  to  re- 
store the  possession.  An  averment  in  the  complaint  that  the  parties 
agreed  for  possession  by  the  vendee,  does  not  show  that  possession 
was  in  fbet  delivered. 

Id. — ^Possession  bt  Vendee  not  Presumed. — It  will  not  be  presumed  in 
such  action,  for  the  purpose  of  overthrowing  a  judgment  for  the 
Tendeoi  that  the  possession  was  in  the  vfindeew 
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Id. — Pleading — ^Bkgitals  in  Cont&aot  Embodied  in  Oomflaint. — Be- 
eitalt  in  a  contract  incorporated  in  a  complaint  will  not  aupplj  the 
i?ant  of  OBBential  averments  in  the  pleading.  Coneequentlj,  the 
mere  annexing  to  the 'complaint  of  a  contract  providing  that  the 
purchaser  shall  have  possession  cannot  be  treated  as  equivalent  to 
an  averment  that  possession  was  in  fact  transferred. 

Id. — Rescission  or  Gonteact  may  be  Had  in  Action. — ^Even  if  the 
contract  had  not  been  formaUy  rescinded  by  the  vendee  before  the 
commencement  of  the  action,  that  relief  could  be  had  under  a 
prayer  therefor  in  the  complaint. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lo8 
Angeles  County.    George  H.  Hutton,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  C.  Millsap,  and  Millsap  &  Sparks,  for  Appellant 

Smithy  Miller  &  Phelps,  for  Respondent. 

SLOSS,  J.— On  June  29,  1905,  the  parties  entered  into  a 
written  contract  for  the  purchase  by  plaintiff  from  defendant 
of  a  lot  in  the  city  of  Ocean  Park,  county  of  Los  Angeles. 
The  purchase  price  was  eight  hundred  and  twenty-five  dollars, 
of  which  two  hundred  and  seventy-fiye  dollars  was  to  be  paid 
on  the  signing  of  the  agreement,  two  hundred  and  seventy- 
five  dollars  on  or  before  the  twenty-ninth  day  of  June,  1906, 
and  two  hundred  and  seventy-five  dollars  on  or  before  the 
twenty-ninth  day  of  June,  1907,  deferred  payments  to  bear 
interest  at  the  rate  of  seven  per  cent  per  annum,  payable  semi- 
annually. Time  was  made  of  the  essence.  By  the  contract, 
a  copy  of  which  is  annexed  to  the  complaint,  the  purchaser 
was  to  have  immediate  possession  of  the  premises,  and  was 
to  pay  all  taxes  and  assessments  levied  against  the  property. 
It  was  provided  that  in  case  of  default  on  the  part  of  the  plain- 
tiff, defendant  at  his  option  might  declare  the  whole  sum  due, 
or  might  cancel  the  contract,  re-enter  and  take  possession  of 
the  premises,  and  retain  all  moneys  paid  by  plaintiff  as  rent 
for  use  and  occupation.  Upon  payment  of  all  sums  due  from 
plaintiff,  defendant  agreed  to  execute  and  deliver  to  plaintiff 
a  good  and  sufficient  bargain  and  sale  deed  together  with  a  cer- 
tificate of  title  showing  a  title,  free  and  clear  of  encumbrances, 
to  be  vested  in  plaintiff. 
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The  complaint  alleges  that  plaintiff  made  the  following  pay- 
ments: 

On  June  29,  1905 $275.00 

July  16,  1906,  as  principal 275.00 

July  16, 1906,  interest  on  deferred  pay- 
ments      38.50 

October  29,  1908,  on  principal 50.00 

October  29,  1908,  interest  on  deferred 

payments  to  December  29,  1908. .     48.15 

Total $686.65 

It  is  alleged  that  on  October  29,  1908,  plaintiff  paid  and 
defendant  accepted  fifty  dollars  on  the  third  installment,  to- 
gether with  interest  upon  all  deferred  payments  to  and  in- 
cluding December  29,  1908 ;  that  it  was  then  understood  and 
agreed  between  the  parties  that  as  soon  as  the  deed  was  exe- 
cuted and  delivered  to  plaintiff  she  would  pay  the  balance 
due.  Plaintiff  has  ever  since,  as  she  alleges,  been  ready  and 
willing  to  pay  such  balance.  On  October  15,  1909,  plaintiff 
tendered  defendant  such  balance,  and  demanded  a  deed  and 
certificate  of  title,  but  defendant  refused  to  execute  such  deed, 
and  informed  plaintiff  that  he  could  not  deliver  a  conveyance 
or  certificate,  inasmuch  as  the  title  to  the  property  was  encum- 
bered and  defective,  and  had  been  so  at  all  times  since  the 
execution  of  the  contract  A  subsequent  tender  and  demand 
in  writing  are  set  forth,  together  with  refusal  by  defendant, 
followed  by  a  notice  of  rescission  from  plaintiff  to  defendant, 
with  a  demand  for  repayment  of  all  sums  paid  under  the  con- 
tract. The  complaint  alleges,  further,  that  at  the  time  of  the 
execution  of  the  contract  the  property  was  not  free  from  en- 
cumbrances, but  the  title  was  then,  and  has  ever  since  been 
douded;  that  these  facts  had  at  all  times  been  known  to  de- 
fendant, but  not  known  by  plaintiff  until  October  15,  1909, 
and  that  all  moneys  obtained  by  defendant  from  plaintiff  had 
been  taken  and  received  in  fraud  of  plaintiff's  rights. 

The  prayer  of  the  complaint  was  that  the  contract  be  re- 
scinded, and  that  plaintiff  recover  the  moneys  paid  by  her 
under  the  contract,  with  interest. 

The  answer  denied  a  number  of  the  foregoing  allegations. 
The  findings  were  in  favor  of  all  the  averments  of  the  com- 
plaint.   Judgment  was  given  in  favor  of  plaintiff  for  $891.30, 
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being  the  sum  of  the  various  amounts  paid  by  her  under  the 
contract  for  principal,  interest,  and  taxes,  together  with  inter- 
est from  the  date  of  each  payment. 

The  defendant  appeals  from  the  judgment,  bringing  up  the 
evidence  by  means  of  a  bill  of  exceptions. 

There  is  no  merit  in  the  appellant's  claim  that,  on  the  facts 
alleged  and  found,  the  plaintiff  is  not  entitled  to  any  relief, 
because  she  had  been  in  default  in  making  payments  under 
the  contract.  In  this  regard,  reliance  is  placed  upon  Glock 
V.  Howard  etc.  Co.,  123  Cal.  1,  [69  Am.  St.  Rep.  17,  43  L.  R. 
A.  199,  55  Pac.  713].  In  the  opinion  in  that  case,  the  status 
of  a  defaulting  purchaser  under  a  contract  for  the  sale  of 
real  estate  is  fully  discussed,  and  the  rule  declared  that  such 
a  purchaser,  who  has,  without  excuse,  failed  to  make  payment 
of  installments  as  they  fell  due,  cannot,  by  a  belated  tender, 
put  the  seller  in  default  and  thus  establish  a  right  to  recover 
the  sums  paid  under  the  contract.  But  this  undoubtedly 
sound  doctrine  does  not  apply  to  a  case  where  the  vendor  has 
waived  the  delay  in  making  payments.  Such  waiver  is  alleged 
and  found  here.  On  October  29,  1908,  the  plaintiff  was  in 
default.  On  that  date  she  paid  to  the  defendant,  and  the 
latter  accepted,  the  sum  of  $98.15,  being  fifty  dollars  on  ac- 
count of  principal,  and  $48.15  for  interest  to  December  29, 
1908.  The  time  for  the  payment  of  all  installments  had  then 
elapsed;  indeed,  the  final  payment  was  already,  under  the 
terms  of  the  contract,  past  due.  These  facts  bring  the  case 
precisely  within  the  principle  declared  in  Boone  v.  Temple- 
man,  158  Cal.  290,  [139  Am.  St.  Rep.  126,  110  Pac.  947]. 
There  the  court  declared  the  rule  to  be  that  where  the  vendor, 
under  an  agreement  like  the  one  before  us,  permits  the  entire 
contract  price  to  become  due,  without  exercising  his  option  to 
declare  a  forfeiture,  **the  payment  of  the  price  then  becomes 
a  dependent  and  concurrent  condition,  nonpayment  alone  does 
not  put  the  vendee  in  default,  the  vendor  must  tender  a  deed 
as  a  condition  to  demanding  payment  of  the  price,  and  he 
cannot,  without  such  tender,  declare  a  forfeiture,  or  maintain 
a  suit  cither  for  the  whole  price,  or  for  an  intermediate  in- 
stallment/' The  same  case  lays  down  the  doctrine  that,  where 
the  provision  making  time  of  the  essence  has  once  been  waived, 
mere  delay  by  the  vendee,  short  of  the  statutory  period  of 
limitation,  in  making  a  tender  will  not  constitute  laches  in 
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the  absence  of  a  showing  that  the  delay  has  prejudiced  the 
vendor.  In  Boone  v.  Templenianf  the  vendee  was  permitted 
to  maintain  a  suit  for  specific  performance.  If  delay  in  ten- 
dering payment  did  not  deprive  him  of  the  right  to  this  relief 
the  delay  of  the  plaintiff  in  this  case  could  not  affect  her  right 
to  rescind  the  contract  for  inability  on  the  part  of  the  vendor 
to  make  a  good  title.  The  waiver  of  the  right  to  insist  upon 
prompt  payment  is  established  by  the  acceptance  of  a  part 
of  the  final  instalhnent  long  after  it  was  due.  The  allega- 
tion and  finding  that  the  parties  then  agreed  that  plaintiff 
would  pay  the  balance  upon  delivery  of  the  deed  is  immate- 
rial. It  is  of  no  importance,  therefore,  to  consider  the  point 
made  by  appellant  that  the  evidence  does  not  sustain  this  find- 
ing. The  alleged  agreement  provided  for  no  more  than  would, 
as  we  have  seen,  be  implied  in  law  from  the  waiver  of  the 
delay  in  payment.  The  views  expressed  render  it  unneces- 
sary, also,  to  pass  upon  the  respondent's  claim  that  the  party 
first  in  default  was  the  defendant,  who  made  the  contract  with 
knowledge  that  he  could  not  give  a  good  title. 

The  complaint  alleges,  and  the  answer  denies,  that  plain- 
*tiff  is  an  unmarried  woman.  There  is  a  finding  in  favor  of  the 
averment  of  the  complaint.  The  appellant  assails  the  finding 
as  unsupported.  The  point  made  is  that,  if  plaintiff  was  a 
married  woman,  her  husband  should  have  been  joined  with 
her.  (Code  Civ.  Proc,  sec.  370.)  But  this  objection,  if 
otherwise  well  founded,  should  have  been  specially  set  up  by 
answer.  It  amounted  to  a  plea  of  defect  of  parties  plaintiff, 
which,  if  not  taken  by  demurrer  (where  appearing  on  the  face 
of  the  complaint),  or  by  answer,  is  deemed  waived.  (Code 
Civ.  Proc,  sec.  434;  Grain  v.  Aldrich,  38  Cal.  514,  [99  Am. 
Dec.  423] ;  Work  v.  CampbeU,  ante,  p.  343,  [128  Pac.  943].) 
A  mere  denial  that  plaintiff  is  an  unmarried  woman  does  not 
constitute  a  plea  of  defect  of  necessary  parties  plaintiff. 

It  is  argued  that  the  court  erred  in  allowing  plaintiff  inter- 
est on  the  sums  paid  by  her  from  the  dates  of  the  respective 
payments.  We  think  this  position  is  well  taken.  In  the  ab- 
sence of  an  agreement  to  pay  interest,  the  law  **only  awards 
interest  upon  money  from  the  time  it  becomes  due."  (City 
of  Los  Angeles  v.  City  Bank,  100  Cal.  22,  [34  Pac.  510] ;  Civ. 
Code,  sec.  1917.)  Plaintiff's  suit  was  not  based  upon  any 
provision  of  the  contract.    It  was  an  action  for  money  had  and 
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received,  in  which  the  right  was  based  upon  a  want  or  failure 
of  consideration.  {Thomas  v.  Pacific  Beach  Company,  115 
Cal.  136,  [46  Pac.  899].)  Until  rescission,  or  a  demand  for 
repayment,  nothing  was  due,  and  interest  was  not  allowable. 
{Hellman  v.  Merz,  112  Cal.  661,  [44  Pac.  1079].)  No  differ- 
ent  conclusion  would  follow  if,  as  urged  by  respondent,  the 
action  be  viewed  as  one  based  on  fraud.  Even  in  that  aspect, 
no  money  was  due  plaintiff  until  she  exercised  her  right  to 
demand  the  return  of  the  sums  paid. 

The  point  is  made  that  since,  under  the  contract,  the  plain- 
tiff was  entitled  to  possession  of  the  premises,  her  notice  of 
rescission  was  ineffectual  for  want  of  an  offer  to  restore  such 
possession.  Bat  there  is  no  allegation,  in  either  the  complaint 
or  the  answer,  that  plaintiff  ever  did  receive  or  take  posses- 
sion of  the  lot.  The  contract  is  annexed  to  the  complaint  and 
made  a  part  thereof.  But  all  that  is  averred  is  that  the  par- 
ties made  an  agreement  for  possession,  not  that  possession  was 
in  fact  delivered.  Recitals  in  a  contract  incorporated  in  a 
complaint  will  not  supply  the  want  of  essential  averments  in 
the  pleading.  (Mayor  etc,  of  L,  A.  v.  Signoret,  50  Cal.  298 ; 
Burkeit  v.  Oriffith,  90  Cal.  532,  [25  Am.  St.  Rep.  151,  13  L." 
R.  A.  707,  27  Pac.  527] ;  State  of  Cook,  137  Cal.  191,  [69  Pac. 
968].)  The  rule  is  well  illustrated  by  the  case  of  Hibernia 
8,  &  L.  8oc.  V.  Thornton,  117  Cal.  481,  [49  Pac.  578].  There 
an  action  was  brought  upon  a  promissory  note.  The  com- 
plaint alleged  the  making  of  the  note,  setting  forth  a  copy 
thereof,  demand,  and  nonpayment.  The  note  contained  the 
following  clause:  *'This  note  secured  by  a  mortgage  of  even 
date  herewith."  The  defendant  contended  that  the  recital 
showed  that  the  note  was  secured  by  mortgage,  and  that  plain- 
tiff's only  remedy  being  to  sue  for  foreclosure  (Code  Civ. 
Proc,  sec.  726),  an  action  on  the  note  alone  could  not  be  main- 
tained. But  the  court  declined  to  give  such  effect  to  the  re- 
cital, saying  **  There  is  ...  no  averment  in  the  complaint 
that  the  note  was  secured  by  a  mortgage,  and  the  recital  to 
that  effect  in  the  note  cannot,  as  matter  of  pleading,  be  treated 
as  the  equivalent  of  such  averment.  It  is  only  by  inference 
or  argument  from  this  recital  that  it  can  be  assumed  that  a 
mortgage  was  ever  executed,  and  the  rule  is  as  much  in  force 
under  the  code  as  at  common  law  that  argumentative  pleading 
is  not  permissible."    For  like,  if  not  stronger,  reasons  the 
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mere  annexing  to  the  complaint  of  a  contract  providing  that 
the  purchaser  shall  have  possession  cannot  be  treated  as  equiv- 
alent to  an  averment  that  possession  was  in  fact  transferred. 
To  give  such  effect  to  the  language  of  the  complaint  would  be, 
in  effect,  a  holding  that  the  mere  pleading  in  haec  verba  of  a 
contract  constituted  an  allegation  that  all  of  its  terms  had  been 
performed. 

There  is,  therefore,  nothing  on  the  record  to  show  in  whom 
the  possession  of  the  lot  was  during  the  life  of  the  contract  or 
at  the  time  of  the  judgment.  We  will  not  presume,  for  the 
purpose  of  overthrowing  the  judgment,  that  such  possession 
was  in  plaintiff.  If  the  defendant  had  desired  to  protect  his 
rights  in  this  regard,  he  should  have  made  them  appear  by 
pleading  or  otherwise  before  the  proceedings  in  the  trial  court 
were  concluded. 

We  have  not  thought  it  necessary  to  consider  whether  plain- 
tiff's rights  accrued  by  reason  of  her  notice  of  rescission. 
Even  if  the  confract  had  not  been  rescinded  before  the  com- 
mencement of  the  action,  the  complaint  prayed  that  it  be  re- 
scinded by  the  judgment  of  the  court.  This  was  a  proper 
form  of  relief.     (Civ.  Code,  sec.  3406.) 

There  are  no  other  points  requiring  notice. 

The  cause  is  remanded,  with  direction  to  the  trial  court  to 
modify  the  judgment  by  deducting  from  the  amount  recovered 
all  sums  shown  by  the  findings  to  have  been  allowed  as  interest 
for  any  period  prior  to  the  fourth  day  of  February,  1910,  the 
date  of  the  demand  for  repayment.  Aa  so  modified  the  judg- 
ment shall  stand  affirmed. 

AngeUottii  J.,  Shaw,  J.|  Melvin,  J.,  and  Henshaw,  J.,  con- 
curred. 
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MART  M.  WINSLOW,  Respondent,  v.  GLENDALE  LIGHT 

&  POWER  COMPANY,  Appellant. 

Emplotzb  and  Employee — Negliqengx — Independent  Contractob — 
EvroENCB — Conclusion  of  Witness  as  to  Employment. — In  an 
action  to  recover  damages  for  alleged  negligence,  in  which  the  de- 
fense was  that  the  negligent  act  was  that  of  an  independent  eon> 
tractor  and  not  of  an  agent  of  the  defendant,  the  question  of 
employment  is  itself  in  controversy,  and  a  witness  should  not  be 
permitted  to  testify  to  his  conclusion  that  he  was  working  for  the 
defendant.  His  testimony  should  be  limited  to  a  statement  of  the 
person  by  whom  he  was  employed,  the  nature,  terms,  and  surround- 
ing circumstances  of  his  employment.  From  these,  and  such  other 
evidence  as  the  case  presents,  the  conclusion  is  to  be  drawn  as  to 
who  was  in  fact  the  responsible  employer. 

Id. — Mistaken  Conclusion  of  Witness  as  to  Employment — ^Evi- 
dence Conclusively  Estabushino  Contbary. — ^Assuming,  under 
the  doctrine  of  the  law  of  the  case,  as  mistakenly  held  on  a  prior 
appeal  herein,  that  a  witness  could  testify  to  such  a  conclusion  as 
to  his  employment,  his  testimony  on  his  direct  examination  that  he 
was  employed  by  the  defendant,  will  not  suffice  to  sustain  a  verdict 
against  the  defendant,  if  his  cross-ezamTtaation  and  the  other  evi- 
dence in  the  case  show  without  conflict  that  he  was  employed  by 
and  was  working  for  an  independent  contractor. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
Leon  F.  Moss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Tanner,  Taft  &  Odell,  for  Appellant. 

Drew  Pruitt,  W.  0.  Morton,  and  M.  A.  Fleming,  for  Re- 
spondent. 

HENSHAW,  J. — This  action  was  brought  to  recover  dam- 
ages for  personal  injuries  sustained  by  plaintiff.  She  was 
seventy-six  years  of  age  at  the  time  she  received  the  injuries 
complained  of,  and  these  injuries  were  occasioned  by  her  trip- 
ping over  a  wire  stretched  across  the  sidewalk.  This  wire  was 
admittedly  a  wire  of  the  defendant,  the  Glendale  Light  & 
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Power  Company.  That  company's  principal  defense  to  the 
action  was  that,  having  been  ordered  by  the  city  to  remove 
certain  poles  and  wires,  it  employed  an  independent  contrac- 
tor to  do  the  work,  that  the  work  was  done  wholly  under  the 
management  and  control  of  this  independent  contractor,  and 
that  it  was  through  the  negligence  of  his  employees,  and  not 
the  employees  of  the  defendant  Light  and  Power  Company, 
that  the  accident  occurred.  Reference  may  here  be  made  to 
a  former  appeal  taken  in  this  case  and  reported  in  12  Cal.  App. 
530,  [107  Pac.  1020].  By  the  decision  upon  the  first  appeal 
the  judgment  was  reversed.  A  second  trial  followed,  result- 
ing in  a  judgment  in  favor  of  the  plaintiff.  From  that  judg- 
ment and  the  order  denying  defendant's  motion  for  a  new 
trial  an  appeal  was  taken,  resulting  in  an  affirmance  of  the 
judgment  and  order  by  the  court  of  appeals.  Upon  the  first 
trial,  one  of  the  men  at  work  removing  the  poles  and  wires 
was  permitted  to  testify,  over  the  objection  of  the  defendant, 
that  he  was  "working  for  the  Glendale  Light  &  Power  Com- 
pany." Upon  the  appeal  reported  in  12  Cal.  App.  it  was  held 
that  the  objection  was  not  well  taken,  and  that  the  question 
was  permissible  and  its  answer  admissible.  Upon  the  second 
appeal  the  court  of  appeals,  seemingly  feeling  itself  bound 
under  the  doctrine  of  the  law  of  the  case,  held  that  the  same 
questions  asked  upon  the  second  trial  were  permissible,  and 
decided,  further,  that  the  answers  to  these  questions  presented 
evidence  sufficient  to  raise  a  conflict  upon  the  principal  ques- 
tion in  the  case, — ^namely,  whether  the  work  was  being  done 
by  the  defendant  or  by  an  independent  contractor,  for  whose 
conduct  defendant  was  not  legally  responsible.  It  was  for 
the  further  consideration  of  this  proposition  that  a  hearing 
before  this  court  was  ordered.  But  lest  by  our  silence  it  may 
be  thought  that  this  court  approves  the  determination  as  to 
the  permissibility  of  the  question  discussed  in  the  opinion  in 
12  Cal.  App.,  it  is  proper  to  say  that  in  many  instances — ^as 
where  the  agency  or  the  ownership  of  property  is  not  in  issue, 
it  is  permissible,  for  the  purpose  of  curtailing  the  inquiry,  to 
allow  questions  to  be  asked  and  answered,  which  questions 
and  answers  would  be  to  the  last  degree  improper  were  issue 
joined  upon  the  question  of  agency  ox  ownership.  Instances 
come  readily  to  mind,  and,  indeed,  in  the  courts  are  of  daily 
or  even  of  hourly  occurrence.    If  the  ownership  of  a  piece  of 
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land  is  not  in  issue,  it  is  not  objectionable  to  ask  the  witness 
who  owns  that  land.  If  the  agency  or  employment  is  not  in 
question,  it  is  equally  permissible  to  ask  the  witness  whose 
agent  he  was,  or  for  whom  he  was  working.  It  is  but  a  time- 
saving  method  of  presenting  the  truth  upon  a  matter  not  con- 
troverted. Very  different,  indeed,  must  be  and  is  the  rule 
where  the  ownership  or  the  agency  is  itself  in  dispute.  For 
a  man,  under  such  circumstances,  to  be  permitted  to  say  that 
he  owns  the  property  is  to  permit  him  to  state  a  conclusion 
which  must  be  drawn  from  all  the  facts  by  court  or  jury.  To 
permit,  where  the  question  of  employment  is  itself  in  contro- 
versy, a  witness  to  testify  that  he  was  working  for  this  person, 
is  to  allow  in  evidence  the  incompetent  conclusion  of  the  wit- 
ness upon  a  matter  of  vital  controversy.  In  such  a  case  the 
rule  limits  the  testimony  of  the  witness  to  a  statement  of  the 
person  by  whom  he  was  employed,  the  nature,  terms,  and  sur- 
rounding  circumstances  of  his  employment.  Prom  these,  with 
such  other  evidence  as  the  case  presents,  must  the  conclusion 
be  drawn  as  to  who  in  fact  was  the  responsible  employer. 

So  much  we  think  it  proper  to  say  in  pointing  out  the  true 
rule.  But  the  matter  here  in  controversy  will  be  considered 
under  the  doctrine  of  the  law  of  the  case,  as  that  law  was  laid 
down,  though  mistakenly,  in  the  opinion  in  the  12  Cal.  App. 
above  cited.  So  treating  it,  the  ruling  amounts  to  this,  but 
to  this  only :  that  it  was  competent  for  the  witness  to  answer 
the  question,  and  he  did  answer  it  by  saying  that  he  was  wolf- 
ing for  the  Glendale  Light  &  Power  Company.  Nothing, 
however,  in  the  decision  of  the  court  of  appeals  goes  to  the 
weight  of  this  testimony,  and  a  review  of  the  evidence  in  the 
case  satisfies  us  that  this  testimony  is  without  weight,  and  is 
so  wholly  unsubstantial  as  not  to  raise  a  controversy  over  the 
fact.  The  evidence  introduced  on  behalf  of  the  defendant  is 
clear,  conclusive,  and  undenied,  and  establishes  that  Seaman 
was  employed  as  an  independent  contractor  to  do  the  work, 
and  did  undertake  its  performance  under  his  contract.  The 
defendant  had  no  control  and  exercised  no  control  over  the 
employees  of  Seaman,  and  two  of  those  employees  who  were 
actually  engaged  in  the  work  were  Harvey  and  Allen. 
Neither  Harvey  nor  Allen  was  ever  in  the  employ  of  the  de- 
fendant company.  Such  was  the  uncontroverted  evidence  of 
the  defendant,  and  it  remains  to  be  considered  whether  the 
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testimony  of  the  witness  Harvey  is  sufficient  to  raise  a  con- 
flict. Harvey  was  asked  the  question  "By  whom  were  you 
employed  and  for  whom  were  you  working  on  February  27, 
1907"  (the  date  of  the  accident),  and  made  answer,  "For 
the  Glendale  Light  &  Power  Company."  Again,  testifying 
that  he  was  at  the  scene  of  the  accident,  he  concludes  his  an- 
swer by  saying  "I  was  on  duty."  He  is  immediately  asked 
the  question,  "On  duty  for  whom,"  and  replies,  "The  Glen- 
dale Light  &  Power  Company."  The  facts  elicited  from  the 
witness  upon  cross-examination  show  that  these  declarations 
were  but  the  conclusion  of  the  witness,  and  demonstrate  that 
the  conclusion  is  without  basis  in  truth.  Confronted  with  his 
testimony  given  upon  the  former  trial,  and  with  his  state- 
ments therein  contained  to  the  effect  that  he  was  employed  by 
Mr.  Seaman,  he  discredits  his  former  testimony,  saying,  as  to 
some  of  his  answers,  that  he  did  not  remember ;  as  to  others, 
that  when  he  said  he  was  employed  by  Mr.  Seaman,  "I  might 
have  said  he  was  the  foreman  who  hired  me."  Asked  further 
if  he  did  not  reply  upon  being  asked  for  whom  he  was  work- 
ing, that  he  was  working  for  Seaman,  he  answered,  "Well,  I 
said  he  was  my  employer."  Passing  over  his  testimony  upon 
the  first  trial,  and  coming  to  the  testimony  on  the  second  trial, 
he  was  asked  the  direct  question,  "What  person  employed 
you,"  and  he  replied,  "Mr.  Seaman."  He  testifies  that  no- 
body beside  Mr.  Seaman  told  him  to  do  any  work  on  the  job ; 
that  no  officer  of  the  Glendale  Light  &  Power  Company  ever 
ordered  him  to  go  on  the  work.  He  had  no  knowledge  what- 
soever of  the  contract  Mr.  Seaman  had  with  the  light  and 
power  company,  and,  finally,  he  answers  "Yes"  to  the  ques- 
tion, "When  you  say  you  were  working  for  the  Glendale  Light 
&  Power  Company  it  was  because  you  were  working  on  their 
lines,  was  it  not,  and  because  Mr.  Seaman  there  was  evidently 
doing  the  work  for  themt"  It  is  shown  that  Mr.  Seaman  had 
a  shop  in  town,  his  own  tools,  wagon,  and  employees,  and  paid 
his  own  workmen,  of  whom  the  witness  was  one ;  that  Harvey 
was  engaged  upon  other  work  and  jobs  besides  this  one  and 
was  always  paid  by  Mr.  Seaman.  The  circumstance  that  upon 
one  or  another  occasion  he  was  paid  by  Mr.  Seaman  with  the 
check  of  the  defendant  company  is  without  significance.  It  is 
in  direct  and  undisputed  evidence  that  the  check  was  not 
drawn  to  his  (Harvey's)  order,  and  that  the  defendant  com- 
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pany  paid  Seaman  by  checks.  {Houghton  v.  Loma  Vrieta 
Lumber  Co.,  152  Cal.  577,  [93  Pac.  377].) 

The  witness  Harvey  was  not  only  permitted  to  testify  that 
he  was  employed  by  the  Glendale  Light  &  Power  Company, 
but  he  was  allowed  even  greater  latitude,  and  was  permitted 
to  testify  th^t  his  fellow  workman  Allen  was  also  working  for 
the  Glendale  Light  &  Power  Company  at  the  time  of  the 
accident.  But  as,  under  cross-examination,  he  answers  that 
his  testimony  as  to  Allen's  employment  is  based  upon  the  same 
knowledge  and  facts  which  he  had  related  concerning  his  own 
employment,  no  amplification  of  this  matter  becomes  neces- 
sary. 

What,  then,  results  from  this  evidence!  Nothing  more  than 
that  the  conclusion  of  the  witness,  which  he  has  been  allowed 
improperly  to  express,  is  shown  to  rest  upon  no  basis  of  fact, 
the  facts  being  that  the  witness  was  employed  by  Seaman  and 
by  nobody  else,  was  paid  by  Seaman  and  by  nobody  else, 
worked  under  the  direction  of  Seaman  and  nobody  else,  knew 
nothing  of  any  arrangement  which  Seaman  might  or  might 
not  have  with  the  Glendale  Light  &  Power  Company  for  the 
doing  of  the  work ;  but,  because  the  work  was  Glendale  Light 
&  Power  Company  work,  the  witjiess  believed  that  Seaman 
was  the  foreman,  and  believed  that  the  work  was  being  done 
under  the  direction  of  the  Glendale  Light  &  Power  Company, 
and  believed  that  the  Glendale  Light  &  Power  Company  was 
his  employer.  No  conflict  is  raised  by  evidence  such  as  this. 
All  of  the  evidence  establishes  that  Seaman  was  an  independ- 
ent contractor,  and  the  judgment  and  order  are  therefore  re- 
versed. 

Melvin,  J.,  Angellotti,  J.,  Sloss,  J.,  and  Shaw,  J.,  concurred. 
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[8.  T,  No.  578^.    Department  One.— February  14,  1913.] 

MARIA  S.  MAECUCCI  and  ANTONIO  MARCUCCI,  Appel- 
lants, V.  P.  W.  VOWINCKEL,  Respondent. 

Appeal  by  Niw  Method — ^Review  op  Evidbncb — ^Neolioencb — Failubx 
TO  Embody  Eyidenob  in  Bsiep  or  Otherwise  Identipt  It. — On  an 
appeal  taken  by  the  new  method  by  the  plaintiff  from  a  judgment 
of  noneuit  in  an  action  to  recover  damages  far  the  alleged  negli- 
gence and  want  of  skill  of  the  defendant,  as  a  physician  and  sur- 
geon, it  will  be  assumed  that  there  was  no  evidence  of  such  want 
of  care  or  skill,  when  counsel  for  the  appellant  omits  to  print  in 
his  brief  any  part  of  the  testimony  on  that  subject,  as  required  by 
section  953e  of  the  Code  of  Civil  Procedure,  or  to  refer  to  any 
part  of  the  record  where  it  is  contained,  or  to  argue  the  question 
at  all. 

Id. — Continuance  op  Trial — Attendance  op  Witness — ^Want  op  Dil- 
igence— Discretion. — It  was  not  an  abuse  of  discretion  for  the 
trial-  court  to  refuse  to  continue  the  tri&l  of  Buch  case  from  the 
afternoon  of  the  last  day  thereof  until  the  following  morning,  in 
order  to  give  the  plaintiffs  an  opportunity  to  secure  the  attendance 
of  three  additional  unnamed  witnesses,  when  there  was  an  entire 
absence  of  any  showing  of  diligence  made  in  support  of  the  appli- 
cation for  continuance,  and  no  affidavit  was  made  or  proposed  to  be 
made,  and  it  was  not  shown  that  any  subpoena  had  been  issued 
er  served  on  them,  or  that  they  had  promised  to  attend  then,  or  at 
any  other  time,  or  that  they  would,  if  examined,  testify  to  any 
material  fact,  or  that  they  knew  anything  about  the  facts  of  the 
ease,  or  what  counsel  expected  to  prove  by  them. 

lb. — Discretion  op  Trial  Court  Besfectinq  Oontinuanges. — Continu- 
ances should  not  be  granted  without  good  cause,  and  the  granting 
or  refusing  thereof  is  usually  a  matter  largely  within  the  discretion 
of  the  trial  court.  An  abuse  of  discretion  must  be  shown  to  justify 
a  reversal  of  the  judgment  because  of  a  ruling  on  such  matters. 

lb. — Notice  op  Appeal — Notice  to  Clerk  to  Prepare  Transcript. — 
The  notice  to  the  clerk  requesting  the  preparation  of  a  transcript 
on  appeal,  being  the  notice  provided  for  by  section  953a  of  the  Code 
of  Civil  Procedure,  given  in  the  form  there  prescribed  and  without 
other  appropriate  words,  is  not  a  good  notice  of  appeaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Qeorge  A.  Sturtevant, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Wal.  J.  Tuska,  for  Appellants. 

Chickering  &  Gregory,  and  Stanley  Moore,  for  Respondent. 

SHAW,  J. — ^At  the  conclusion  of  plaintiflPs*  evidence,  the 
court  below,  on  motion  of  defendant,  granted  a  nonsuit,  on  the 
ground  that  the  evidence  did  not  tend  to  show  negligence  or 
unskillfulness  on  the  part  of  the  defendant.  From  the  judg- 
ment of  dismissal  thereupon  given,  the  plaintiffs  appeal. 

The  plaintiffs  seek  to  recover  damages  from  defendant  for 
injuries  sustained  by  the  plaintiff,  Maria,  wife  of  plaintiff, 
Antonio,  from  the  alleged  negligence  and  want  of  skill  of  de- 
fendant, as  a  physician  and  surgeon,  in  advising  her  that  a 
surgical  operation  upon  her  was  necessary  and  in  the  per- 
formance of  said  operation.  The  transcript  on  appeal  consists 
of  a  copy  of  the  judgment-roll  and  a  reporter's  transcript  of 
the  evidence  and  proceedings  at  the  trial,  neatly  typewritten, 
prepared  and  certified,  as  provided  by  sections  953a  and  953c 
of  the  Code  of  Civil  Procedure.  Counsel  for  the  appellants 
does  not  print  in  his  brief,  or  at  all,  any  part  of  the  testi- 
mony or  evidence  on  the  subject  of  want  of  care  and  skill  on 
the  part  of  the  defendant,  as  he  is  required  to  do  by  section 
953c,  aforesaid,  where  he  desires  to  call  the  attention  of  the 
court  to  the  evidence.  Nor  does  he  in  his  brief  point  out  or 
refer  to  such  evidence  on  the  part  of  the  record  where  it  may 
be  found.  He  does  not  argue  the  question  at  all.  We  will 
therefore  assume,  for  the  purposes  of  this  review,  that  there 
was  no  evidence  of  such  want  of  care  or  skill. 

The  only  point  worthy  of  mention,  presented  in  the  brief,  is 
the  claim  that  the  court  below  improperly  refused  to  continue 
the  trial  from  the  afternoon  of  the  last  day  thereof  until  the 
following  morning,  to  give  the  plaintiffs  an  opportunity  to 
procure  the  attendance  of  three  additional  witnesses  to  tes- 
tify on  behalf  of  the  plaintiffs.  The  record  does  not  show  at 
what  time  in  the  afternoon  this  refusal  occurred.  Plaintiffs' 
counsel  say  it  was  at  half  past  three  o'clock.  There  was  no 
showing  of  any  diligence  whatever  made  in  support  of  the 
application  for  the  continuance.  No  affidavit  was  made,  or 
proposed  to  be  made.  It  was  not  shown  that  any  subpoena 
had  been  issued  or  served  on  the  proposed  witnesses,  or  that 
they  had  promised  to  attend  then,  or  at  any  other  time,  or  that 
they  would,  if  examined,  testify  to  any  material  fact,  or  that 
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they  knew  anything  about  the  facts  of  the  case,  or  what  coun- 
sel expected  to  prove  by  them.  Their  names  were  not  even 
stated.  The  court  offered  to  delay  the  proceedings  half  an 
hour  to  enable  plaintiffs  to  procure  their  attendance,  but  their 
counsel  stated  that  the  office  hours  of  the  witnesses  were  such 
that  he  could  not  procure  their  presence  on  that  day,  but  he 
did  not  state  where  they  resided,  whether  in  San  Francisco,  or 
elsewhere. 

Continuances  should  not  be  granted  without  good  cause. 
The  granting  or  refusing  thereof  is  usually  a  matter  largely 
within  the  discretion  of  the  trial  court.  An  abuse  of  discre- 
tion must  be  shown  to  justify  a  reversal  of  the  judgment  be- 
cause of  a  ruling  on  such  matters.  It  cannot  justly  be  claimed 
that  good  cause  was  here  shown  for  a  continuance.  We  can- 
not say  that  the  lower  court  abused  its  discretion. 

The  other  rulings  complained  of  relate  to  the  admission  or 
exclusion  of  evidence.  The  trial  was  before  the  court,  with- 
out a  jury.  None  of  the  rulings  operated  to  prevent  the  plain- 
tiffs from  introducing  any  substantial  evidence  of  the  want 
of  care  or  skiU  complained  of,  and  all  of  them  were  upon 
trivial  matters.  They  could  not  have  affected  the  substantial 
rights  of  the  plaintiffs.  We  do  not  think  it  necessary  to  dis- 
cuss them.  The  failure  to  prove  want  of  care  or  skill  would 
justify  the  nonsuit  even  if  these  rulings  had  been  favorable 
to  plaintiffs. 

The  transcript  of  the  record  does  not  contain  any  notice  of 
appeal.  There  is  a  notice  to  the  clerk  requesting  the  prepa- 
ration of  a  transcript  on  appeal,  being  the  notice  provided  for 
by  section  953a,  aforesaid.  Because  of  the  frequent  misun- 
derstanding of  the  effect  of  this  section,  we  repeat  that  it  does 
not  provide  for  a  notice  of  appeal  and  that  a  notice  given 
under  it,  in  the  form  there  prescribed  and  without  other  ap- 
propriate words,  is  not  a  good  notice  of  appeal.  {Smith  v. 
Jaccard,  20.Cal.  App.  280,  [128  Pac.  1026] ;  Boling  v.  Alton, 
162  Cal.  298,  [122  Pac.  461] ;  Lent  v.  California  F.  O.  Assoc, 
161  Cal.  719,  [121  Pac.  1002] .)  Counsel  for  respondent  do  not 
raise  the  objection,  and  we  therefore  assume  that  a  proper  no- 
tice of  appeal  was  filed,  and  that  its  insertion  in  the  record 
was  waived. 

The  judgment  is  affirmed. 

Sloss,  J.y  and  Angellotti,  J.,  concurred. 
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[Crim.  No.  1744.    In  Bank.— Febraarf  18,  1913.] 

THE  PEOPLE,  Respondent,  v.  PEANK  BAUWEEAERTS, 

Appellant. 

Criminal  Law — Murder — Evidencr. — In  a  prowention  for  mnrder,  tbe 
evidence  is  held  sufficient  to  justify  the  eon'detion  of  murder  in  the 
first  degree. 

Id. — Absence  of  Motive — REAsoNimLE  Doubt. — Tbe  absence  of  motive 
is  a  fact  favorable  to  one  accused  of  crime,  and  is  to  be  considered 
in  weighing  the  evidence  against  the  defendant.  But,  of  itself,  it 
does  not,  as  matter  of  law,  establish  innocence  or  necessarily  raise 
a  reasonable  doubt  of  guilt.  Its  effect  is  a  question  for  the  jurj 
to  decide. 

Id. — Cross-examination  of  Defendant — Impeachment — CoNTienoN 
OF  Felony — Misconduct  of  District  Attorney — ^REPErmoN  of 
Question. — The  defendant  in  a  criminal  prosecution,  where  he  of- 
fers himself  as  a  witness,  may  be  asked,  for  the  purposes  of  im- 
peachment, if  he  has  not  been  convicted  of  a  felony;  and  the 
repetition  of  the  question  in  different  forms,  after  a  negative  an- 
swer bad  been  given  to  the  first  question,  will  not  be  deemed  preju- 
dicial misconduct  by  the  district  attorney,  depriving  the  defendant 
of  a  fair  trial,  where  it  appears  that  be  was  unfamiliar  with  the 
English  language,  especially  legal  phrases,  and  his  examination  indi- 
cated an  intent  to  evade  a  direct  answer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  River- 
side County  and  from  an  order  refusing  a  new  trial.  F.  E. 
Densmore,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  Heber  Winder,  and  Richard  L.  North,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  George  Beebe,  Deputy 
Attorney-General,  for  Respondent. 

THE  COURT.— The  defendant  was  charged  with  the 
murder  of  one  Harriet  Guyot,  in  Riverside  County,  convicted 
of  murder  in  the  first  degree  and  sentenced  to  death.  He  ap- 
peals from  the  judgment  and  an  order  denying  his  motion  for 
a  new  trial. 

As  grounds  for  a  reversal  it  is  claimed  by  appellant  that 
the  evidence  is  not  sufficient  to  sustain  the  verdict,  and  that 
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he  waa  precluded  from  having  a  fair  and  impartial  trial 
through  prejudicial  misconduct  on  the  part  of  the  district  at- 
torney. 

The  evidence  in  the  case  shows  that  the  defendant,  a  native 
of  Belgium,  came  to  the  United  States  a  few  years  ago  and 
toward  the  end  of  the  year  1911  located  in  Portland,  Oregon, 
ne  worked  in  different  capacities  in  Portland,  and  during  his 
stay  there  stopped  at  a  lodging-house  kept  by  one  Andre 
Guyot,  son  of  the  woman  he  was  convicted  of  having  mur- 
dered. All  of  these  parties  became  quite  friendly.  About 
January  1,  1912,  the  defendant,  who  claimed  to  have  some 
knowledge  of  prospecting  and  attracted  by  reports  of  gold  dis- 
coveries in  Imperial  County,  this  state,  induced  the  deceased, 
Mrs.  Guyot,  to  furnish  the  money  for  a  prospecting  tour  in 
that  locality.  The  deceased,  a  woman  aged  about  fifty-nine 
years,  agreed  to  go  with  the  defendant,  and  at  her  request  a 
friend  of  hers,  a  Miss  Julia  Francois  of  The  DaUes,  Oregon, 
was  to  accompany  them  under  an  arrangement  that  all  should 
share  equally  in  whatever  successes  the  enterprise  attained. 
All  of  the  parties  were  natives  of  Belgium,  though  unrelated 
to  each  other.  The  defendant  was  about  thirty-seven  years 
of  age,  and  Miss  Francois  about  nineteen  years  of  age.  Mrs. 
Guyot  furnished  five  hundred  and  fifty  dollars  for  the  neces- 
sary expenses  of  the  enterprise,  which  was  about  the  only 
money  the  party  had.  This  she  turned  over  to  the  defendant 
who  acted  as  treasurer  of  the  expedition,  paying  all  the  bills, 
purchasing  all  the  supplies  and  retaining  control  fuid  posses- 
sion of  the  money.  The  party  left  Portland  in  January,  1912, 
and  in  due  time  arrived  in  Brawley  in  Imperial  County.  On 
investigation  it  was  ascertained  that  the  reports  of  discovery 
of  gold  mines  there  were  without  merit  and  after  some  fur- 
ther investigation  it  was  determined  that  the  party  should  go 
up  into  the  Chuckawalla  Mountains  in  the  eastern  part  of 
Riverside  County,  where  some  prospecting  had  been  done  and 
some  mining  locations  made.  Proceeding  by  train  part  of  the 
way  and  the  rest  by  wagon  the  party  made  their  permanent 
camp  about  three  and  one-half  miles  from  Chuckawalla 
Springs,  which  point  they  reached  about  February  1,  1912. 
The  locality  where  their  camp  was  made  was  a  remote,  lone- 
some spot,  the  surrounding  country  for  miles  in  every  direc- 
tion being  a  desolate  waste  of  mountains  and  desert,  visited 
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only  by  occasional  prospectors.  The  three  members  of  the 
party  occupied  a  single  tent,  the  women  sleeping  together  in 
the  rear  while  the  defendant  occupied  a  bed  at  the  entrance 
of  the  tent.  They  prospected  for  gold  in  the  nearby  canons 
for  about  six  weeks,  but  without  success,  and  their  supply  of 
money  had  diminished  to  about  $117.  About  the  first  day  of 
March,  1912,  one  M.  D.  C.  Putman,  an  American,  oame  into 
the  hills,  making  his  camp  about  two  miles  from  the  camp 
of  the  defendant.  Putman  was  a  prospector  and  had  there- 
tofore located  mining  claims  near  where  he  camped  and  had 
come  up  for  the  purpose  of  looking  after  them.  He  met  the 
defendant  and  the  women  at  their  camp  a  day  or  so  after  he 
arrived.  All  along  after  the  party  had  left  Portland  de- 
fendant, when  occasion  called  for  it,  represented  the  elder 
woman  as  his  mother  and  the  younger  as  his  wife,  himself 
going  under  the  name  of  Frank  Guyot,  and  so  stated  such  re> 
lationship.  to  Putman.  No  particular  importance,  however, 
is  to  be  attached  to  these  representations,  they  being  doubtless 
made,  as  stated  by  defendant,  to  avoid  possible  comment  and 
talk  while  the  party  was  together.  On  Friday,  March  15, 
1912,  the  defendant  accompanied  by  the  younger  woman  came 
to  Putman 's  camp  and  Putman  asked  the  defendant  if  he 
could  let  him  have  some  salt  of  which  he  was  in  need.  De- 
fendant promised  to  let  him  have  it  and  on  the  following  Sun- 
day, March  17th,  about  nine  o'clock,  Putman  went  over  to  the 
camp  of  defendant  and  got  it.  When  within  a  short  distance 
of  the  camp  he  perceived  the  defendant  moving  rapidly  Sack- 
ward  and  forward  carrying  sand  in  a  bucket  and  scattering 
it  near  the  tent.  When  defendant  discovered  Putman  ap- 
proaching he  called  to  him  to  wait  and  he  would  bring  him 
the  salt,  which  he  did.  He  appeared  nervous  and  excited. 
After  handing  him  the  salt  defendant  stated  he  would  go  to 
Putman 's  camp  with  him  and  they  both  started  in  that  direc- 
tion. As  they  proceeded  Putman  asked  defendant  how  Mb 
wife  and  mother  were  and  defendant  told  him  that  they  were 
down  at  the  dry  washer  which  the  defendant  had  set  up  about 
a  mile  below  his  camp.  This  statement  surprised  Putman  as 
he  had  passed  the  dry  washer  on  his  way  to  defendant's  camp 
and  assuming  that  he  might  be  in  that  vicinity  had  called  and 
had  got  no  answer  from  any  one.  He  further  stated  that  his 
wife  and  mother  were  going  over  to  Chuckawalla  Springs  the 
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next  morning  and  there  catch  a  wagon  that  would  take  them 
to  the  railroad,  as  his  mother  was  to  meet  a  government  en- 
gineer in  Yuma.  Putman  testified  that  his  suspicions  were 
aroused  from  the  peculiar  action  and  conduct  of  the  defend- 
ant. He  had  no  weapon  in  his  camp  of  any  character  and 
he  knew  that  defendant  was  armed.  About  noon  of  that  day 
— Sunday — ^Putman  left  his  camp  and  took  his  station  on  a 
high  hill  some  distance  from  the  camp  of  the  defendant  and 
whe^B  he  could  look  down  upon  it.  lie  remained  at  this  point 
until  about  five  o'clock  in  the  afternoon  observing  the  actions 
of  the  defendant.  When  he  Urst  reached  his  point  of  obser- 
vation defendant  was  engaged  with  a  pick  and  shovel  caving 
down  a  bank  some  twenty-five  feet  high  a  short  distance  from 
the  tent.  After  he  accomplished  this  the  defendant  then  en« 
gaged  in  burning  up  rags  and  papers  which  he  brought  from 
the  tent  at  a  small  furnace  located  near  it.  While  so  occu- 
pied he  walked  around  the  tent  looking  up  and  down  the 
wash.  When  Putman  left  the  hill  to  return  to  his  own  camp 
defendant  was  seated  near  his  tent.  At  no  time  during  the 
afternoon  did  Putman  see  either  of  the  women  about  the 
place.  Early  the  next  morning,  satisfied  that  there  was  some- 
thing wrong,  Putman  walked  about  twelve  miles  to  a  camp 
where  two  men  were  working,  told  them  of  his  suspicions  and 
tried  to  get  them  to  come  back  with  him  and  investigate  the 
disappearance  of  the  two  women.  They  could  not  do  so  as 
they  expected  visitors  that  day  to  their  camp,  but  they  loaned 
Putman  a  rifle  and  cartridges.  Putman  returned  to  his  camp 
that  night  and  the  next  morning — Tuesday — ^started  for  the 
camp  of  the  defendant.  On  the  way  he  stopped  at  Chucka- 
walla  Springs  where  he  met  two  men — Heyman  and  McCarty 
— ^with  the  former  of  whom  he  was  acquainted.  Putman  told 
them  of  the  apparent  disappearance  of  the  women  and  his  sus- 
picions and  the  three  proceeded  to  the  defendant's  camp,  which 
they  found  deserted.  With  a  pick  and  shovel  found  in  the 
tent,  Putn^an  and  Heyman  dug  into  the  gravel  that  had  been 
caved  down  from  the  bank  and  when  they  had  dug  about  ten 
inches  struck  a  blanket,  which  they  ripped  open  with  a  pen 
knife  and  found  that  it  enveloped  a  human  body.  No  fur- 
ther investigation  was  made  and  the  grave  was  covered  up. 
It  was  then  agreed  that  He3rman,  who  had  seen  the  defendant 
the  day  before,  should  go  to  the  railroad  station  and  telegraph 
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the  defendant's  description  in  order  to  secure  his  arrest.  Put- 
man  after  investigating  for  that  purpose  found  in  one  of  the 
dry  washers  the  tracks  of  the  defendant  leading  toward  Put- 
man  's  camp.  He  followed  it  that  far  and  found  on  the  table 
in  his  tent  a  note  from  defendant  which  the  latter  had  left 
there  Tuesday  morning.  Subsequently  a  note  was  also  found 
in  defendant's  tent  which  had  been  left  there  by  him  for  Put- 
man.  In  these  notes  defendant  stated  that  his  wife  and 
mother  had  left  the  camp  on  the  Sunday  Putman  was  over 
there,  but  that  he  was  too  sick  to  go  with  them ;  that  he  had 
been  over  to  Chuckawalla  Springs  the  d«y  before  (Monday)  ; 
that  he  had  found  no  trace  of  a  wagon  there  and  that  he 
thought  the  women  had  foUowed  the  wagon  trail  of  Putman 
(the  latter  had  come  out  in  a  wagon  on  a  return  trip  from 
Brawley  with  provisions  a  few  days  before)  or  the  Palo  Verde 
trail ;  that  he  was  going  to  find  out  which  trail  they  had  taken 
and  if  he  did  not  return  in  five  or  six  days  to  take  such  pro- 
visions from  his  tent  as  he  could  use.  Putman  took  up  the 
trail  of  the  defendant  from  where  it  left  his  camp  and  fol- 
lowed it  on  foot  for  about  thirty  miles  toward  Imperial 
Junction  to  which  defendant  also  on  foot  was  evidently  pro- 
ceeding. Night  overtook  Putman  near  Iris,  a  telegraph  sta- 
tion about  ten  miles  east  of  Imperial  Junction.  He  proceeded 
to  Iris  and  had  the  operator  there  telegraph  to  Imperial  Junc- 
tion to  arrest  the  defendant  for  killing  his  mother  and  wife. 
In  pursuance  of  the  dispatch  the  defendant  was  apprehended 
on  the  train  as  he  was  about  to  take  it  at  that  place,  and  Put- 
man that  night  took  the  train  to  Imperial  Junction.  When 
arrested  the  defendant  stated  that  he  was  on  the  way  to  Yuma 
to  employ  men  to  work  his  mines.  After  being  informed  that 
he  had  been  arrested  at  the  instigation  of  Putman  and  when 
the  latter  came  into  his  presence  at  Imperial  Junction  that 
night,  he  accused  Putman  of  having  killed  the  women  and 
compelling  him  to  bury  their  bodies.  After  the  arrest  of  the 
defendant  he  made  a  plat  for  the  officers  8ho¥ring  about  where 
the  bodies  of  the  women  had  been  buried  and  wkere  other 
things  had  been  hidden  by  him,  and  the  coroner  and  sheriff, 
accompanied  by  Putman  and  others  went  over  to  the  camp 
of  the  defendant  where  they  exhumed  the  bodies  of  both  Mrs. 
Quyot  and  Miss  Francois.  The  body  of  Mrs.  Guyot  was  found 
buried  under  a  bank  about  one  hundred  feet  from  the  tent 
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at  the  spot  where  Putman,  Heyman,  and  McCarty  had  dis- 
covered it  Tuesday  morning.  The  body  of  Miss  Francois  was 
found  buried  at  another  spot  about  thirty  feet  from  the  tent. 
Both  bodies  were  attired  in  night  gowns.  A  shawl  strap  had 
been  buckled  and  some  cording  wrapped  about  the  remains 
of  Mrs.  Quyot  and  her  body  was  entirely  enveloped  in  a 
blanket  which  was  held  closely  in  place  by  hammock  cords 
tied  about  it.  She  had  been  killed  by  a  pistol  bullet  fired  into 
the  base  of  her  brain.  Immediately  above  the  spot  where  the 
body  of  Miss  Francois  was  buried  a  large  quantity  of  ashes 
were  found,  the  remains  evidently  of  quite  a  large  fire.  Her 
body  was  also  wrapped  in  a  blanket  and  in  addition  a  mat- 
tress was  wrapped  around  it  tightly  corded.  She  had  been 
shot  through  the  right  arm  and  through  the  head.  There 
was  also  found  buried  near  the  tent  two  suit  cases  containing 
women's  clothes,  and  some  women's  clothing  and  a  man's  over- 
coat were  also  found  buried.  All  the  bedding  used  by  the 
women  had  been  buried  with  their  bodies,  and  in  and  about 
the  tent  were  no  articles  of  clothing  or  effects  to  indicate  that 
any  women  had  ever  occupied  it,  and  fresh  sand  and  gravel 
had  been  strewn  about  the  floor  inside  the  tent.  It  appears 
further  that  the  defendant  on  Monday  morning,  March  18th, 
went  to  Chuckawalla  Springs,  where  persons  going  and  com- 
ing through  the  country  necessarily  stopped  for  water.  He 
met  the  witness  Heyman  there  who  with  the  witness  McCarty 
had  reached  the  wells  the  day  previously  about  one  o'clock 
in  the  afternoon  and  were  camped  there.  McCarty  was  away 
when  the  defendant  came.  Defendant  asked  Heyman  if  there 
had  been  a  light  wagon  there  drawn  by  two  horses  and  was 
told  that  there  had  not.  Defendant  then  said  that  his  wife 
had  told  him  at  one  o'clock  Sunday  that  the  wagon  had  come 
and  that  "they  had  got  ready  right  away  and  left."  Heyman 
and  defendant  looked  around  for  possible  tracks  of  a  wagon 
but  found  none.  Heyman  told  the  defendant  that  if  he  be- 
lieved the  women  had  become  lost  he  would  aid  him  in  trying 
to  find  them,  but  defendant  said  they  had  probably  taken  an- 
other trail  and  let  the  matter  rest  at  that.  He  remained  about 
an  hour  and  started  back  to  his  camp.  There  were  other  cir- 
cumstances of  minor  importance  tending  to  show  the  defend- 
ant's guilt  which  we  do  not  think  it  necessary  to  mention* 
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The  facts  related  in  the  foreg^oing  statement  constitnte 
legal  evidence  of  the  defendant's  guilt  sufScient  to  justify  the 
verdict.  The  testimony  of  the  defendant,  and  his  claim  prior 
to  the  trial,  to  the  effect  that  Putman  was  the  guilty  person 
is  not  entirely  credible,  in  itself,  and  it  is  in  many  respects 
inconsistent  with  the  facts  established  by  the  testimony  of 
other  witnesses  at  the  trial.  The  question  of  Putman 's  cred- 
ibility and  veracity  was  for  the  determination  of  the  jury. 
They  believed  Putman,  as  they  had  a  right  to  do.  The  at- 
tempt to  impeach  Putman 's  reputation  for  truth  resulted  in 
disclosing  that,  after  the  homicide  and  after  the  defendant's 
statement  that  Putman  had  committed  the  murder  had  got 
abroad  in  the  village  of  Brawley,  the  tongues  of  a  few  gossips 
became  busy  and  made  a  reputation  for  Putman  which  he  did 
not  have  before.  The  attempt  was  met  by  that  of  a  number  of 
witnesses  who  had  known  him  for  many  years  to  the  effect  that 
he  was  a  man  of  good  repute  and  character.  The  proof  does 
not  show  any  adequate  motive  for  the  crime.  The  absence  of 
motive  is  a  fact  favorable  to  one  accused  of  crime,  and  is  to 
be  considered  in  weighing  the  evidence  against  him.  But, 
of  itself,  it  does  not,  as  matter  of  law,  establish  innocence  or 
necessarily  raise  a  reasonable  doubt  of  guilt.  Its  effect  is  a 
question  for  the  jury  to  decide.  We  find  no  reasonable  ground 
for  the  claim  that  the  evidence  does  not  sustain  the  verdict. 

During  the  cross-examination  of  the  defendant  the  district 
attorney  asked  this  question:  "I  ask  you  if  you  were  not  in 
the  first  tribunal  court  of  Brussels,  Kingdom  of  Belgium,  on  or 
about  the  26th  of  February,  1904,  convicted  of  a  felony,  em- 
bezzlement t"  He  answered:  *'No,  sir."  Afterward  he  was 
recalled  by  his  counsel  for  further  examination  and  thereupon 
the  district  attorney  made  a  further  cross-examination.  At 
the  close  of  this  cross-examination  he  asked  leave  to  renew  the 
above  inquiry  as  to  a  former  conviction,  saying  that  he  did  not 
think  the  witness  had  understood  the  question.  Leave  being 
given,  the  defendant  was  then  asked:  **Do  you  know  what  a 
felony  isf  He  answered,  *'No,  sir.''  The  court  then,  at 
the  district  attorney's  request,  explained  to  the  defendant  the 
meaning  of  the  word  ** felony."  Thereupon  the  following  ex- 
amination took  place: 

**Q.  Were  you  not,  in  Brussels,  Belgium,  just  a  year  or  so 
before  you  came  to  Canada,  convicted  of  a  felony  t 
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A.    No,  sir;  I  never  noticed  it. 

Q.  Were  yon  ever  convicted  in  the  criminal  conrt  of 
Brussels,  Belgium,  sentenced  to  punishment  in  the  state  prison 
for  five  years! 

*^A.  No,  sir;  by  sroUyi  no.  I  stand  right  up  upon  that. 
Five  years!    No,  sir. 

*'Q.  Were  you  not  in  the  criminal  courts  of  Belgium  con- 
victed of  a  felony  and  sentenced  to  the  state  prison! 

A.    No,  sir.    No. 

Q.    Tou  were  not! 

A.  I  know  nothing  about  that." 
The  district  attorney  had  received  from  the  commissioner 
of  police  in  Brussels  a  letter,  the  date  of  which  does  not  ap- 
pear, stating  in  substance  that  the  defendant  had  there  been 
convicted  of  a  felony.  The  information  was  filed  on  March 
29,  1912,  and  the  trial  was  begun  on  May  21,  1912.  No  rec- 
ord of  the  conviction  of  such  felony  was  introduced  or  offered 
in  evidence.  It  is  not  claimed  that  there  was  time  within 
which  to  obtain  such  record  after  the  receipt  of  the  letter. 

Where  the  defendant  offers  himself  as  a  witness  he  may  be 
asked,  for  the  purposes  of  impeachment,  if  he  has  not  been 
convicted  of  a  felony.  (Code  Civ.  Proc,  sec.  2051;  People 
V.  Johnson,  57  Cal.  573 ;  People  v.  Crowley,  100  Cal.  482,  [35 
Pac.  84] ;  People  v.  Sears,  119  Cal.  271,  [51  Pac.  325].)  The 
defendant's  counsel  concede  this,  but  they  argue  that  the  repe- 
titions of  the  question  in  different  forms,  after  the  negative 
answer  had  been  given  to  the  first  question,  would  naturally 
lead  the  jury  to  infer  that  the  district  attorney  had  in  his  pos- 
session some  authentic  information  to  the  effect  that  the 
defendant  had  been  so  convicted,  and  that  therefore,  such 
repetition  constituted  misconduct  prejudicial  to  the  defendant, 
depriving  him  of  a  fair  trial.  They  do  not  assert  that  the 
district  attorney  intended  to  produce  this  belief  by  the  jury, 
but  they  claim  that  it  is  prejudicial  misconduct  of  itself  re- 
gardless of  his  motive  or  purpose.  The  previous  examination 
of  the  witness,  his  unfamiliarity  with  the  English  language, 
and  the  form  of  the  answers  to  the  questions  as  above  given, 
sufficiently  exonerate  the  district  attorney  from  any  charge 
of  an  improper  purpose.  There  was  no  impropriety  in  the 
repetition  of  the  question,  under  the  circumstances  existing. 
The  defendant,  while  able  to  speak  fluently,  was  evidently  un- 
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familiar  with  English,  especially  the  legal  phrases  used  in  a 
court  room.  The  answers  furnish  some  indication  of  an  in- 
tent by  him  to  evade  a  direct  answer.  The  cases  from  this 
state,  cfted  by  counsel  in  support  of  this  point,  involved  ques- 
tions put  by  the  district  attorney  tending  to  elicit  incompetent 
or  irrelevant  evidence  of  a  character  injurious  to  the  defend- 
ant. Whether  the  repetition  of  a  proper  question  may  consti- 
tute misconduct  in  any  circumstances,  sufficient  to  call  for  a 
reversal,  we  need  not  determine.  We  are  satisfied  that  under 
the  circumstances  shown  in  this  case  no  cause  for  reversal 
upon  that  ground  exists. 

The  claim  that  the  district  attorney  was  guilty  of  miscon- 
duct in  exhibiting  to  the  jury,  while  he  was  asked  the  forego- 
ing questions,  the  letter  from  the  commissioner  of  police  of 
Brussels,  above  mentioned,  is  not  sustained  by  the  record. 
The  letter  was  written  in  the  French  language  and  it  does  not 
appear  that  it  would  have  conveyed  any  information  to  any 
juror  had  he  seen  it.  The  evidence  taken  on  the  hearing  of 
the  motion  for  a  new  trial  on  this  subject,  shows  that  the  dis- 
trict attorney  did  not  mention  the  letter,  or  show  it  to  the 
jury,  or  have  it  in  his  hands  while  asking  these  questions. 
In  the  examination  no  reference  was  made  to  such  letter.  The 
affidavits  of  the  jurors  state  that  they  knew  nothing  about  the 
letter  and  that  it  was  not  referred  to  during  their  delibera- 
tions. There  is  also  a  claim  that  the  district  attorney  was 
guilty  of  misconduct  in  exhibiting  the  same  letter  to  a  news- 
paper reporter  immediately  after  the  jury  was  charged  and 
while  they  were  filing  out  of  the  court  room,  this  being  done 
in  close  proximity  to  their  line  of  march.  The  affidavits  of 
the  jurors  above  referred  to  show  that  this  exhibition,  if  it 
was  known  to  them  at  all,  produced  no  effect  upon  them. 
Counsels'  surmise  that  it  may  have  done  so  is  not  worthy  of 
consideration.  These  are  all  the  points  made  in  support  of  the 
appeal.  An  examination  of  the  record  discloses  no  other  ob- 
jections worthy  of  mention. 

The  judgment  and  order  are  affirmed. 

Beatty,  C.  J.,  does  not  participate  in  the  foregoing. 
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[L.  A.  No.  2980.    Department  Two. — ^I^bnuuy  18,  11^18.] 

MARY  B.  CAKE,  AppeUant,  v.  CITY  OF  LOS  ANQELBS, 

Bespondent. 

Statutes — Consteuction  of  Woed  "Shall" — ^Whkn  Given  Mandatokt 
Effect. — It  ie  a  general  role  of  construction  that  the  word  "shall*' 
when  found  in  a  statute  is  not  to  be  construed  to  be  mandatory, 
unless  the  intent  of  the  legislature  that  it  shall  be  so  construed  is 
nnequiTOcallj  evidenced.  This  evidence,  found  in  the  statute  itself, 
may  consist  of  a  declaration  that  the  word  is  of  mandatory  import, 
or  of  negative  words  forbidding  the  doing  of  the  act  after  the  time 
fixed,  or  of  words  withdrawing  the  power  to  do  the  act  after  th« 
time  fixed,  or  bj  a  showing  that  a  right  dependent  upon  the  doing 
of  the  act  within  tike  time  fixed  is  lost  or  impaired  bj  the  non- 
perf  onnance  of  that  act. 

Stbeet  Opening  Act — Time  Lii£ited  foe  Peepaeino  Assessment — 
Pbovision  Meekly  Dibectoby. — The  provisions  of  sections  16  and 
19  of  the  Street  Opening  Act  of  1903,  as  amended  in  1909  (Stats. 
1909,  p.  1040),  fixing  a  time  limit  for  the  preparation  of  either  the 
original  assessment  or  a  new  assessment  for  the  expenses  of  the 
proposed  improvement,  are  merely  directorj. 

Id. — New  Assessment — Failueb  to  Peepaes  Within  Sixty  Days 
FBOM  Obdeb  of  City  Council. — The  failure  to  prepare  the  new 
assessment  within  sixty  days  from  the  date  of  the  order  of  the 
city  council  directing  it,  there  having  been  no  extension  of  time 
gi¥«n  for  that  purpose,  does  not  render  the  assessment  void. 

Id. — New  Assessment  Made  Accobding  to  Insteugtionb  of  Grrr 
Council — Insteuctions  Given  Aftbb  Sustaining  Pbotbst  to 
Oeiginal  Assessment. — The  fact  that  the  new  assessment  was  not 
made  in  accordance  with  the  free  and  uninfluenced  judgment  of  the 
street  superintendent,  in  this  case  the  board  of  public  works  of  the 
municipality,  but  was  made  sokly  in  accordance  with  a  memoran- 
dum of  instructions  furnished  by  the  city  council,  does  not  invali- 
date the  assessment.  The  fact  that  such  instructions  were  given 
by  the  council  after  it  had  sustained  th«  protests  to  the  original 
assessment  and  after  it  had  ordered  tiie  new,  is  immaterial. 

Id. — Kquitableness  of  Assessment— Detebmination  of  CouNcnr— 
Absence  of  Fbaud. — Under  that  act,  a  person  assessed  has  the  right 
to  be  heard  by  the  city  council  upon  the  matter  of  the  equitablenees 
of  the  assessment,  and  in  the  absence  of  fiaud  in  connection  with 
the  assessment,  the  determination  of  the  council  is  final 

lb. — ^Pbnai/ty  fob  Delinquency  Computed  on  Entibb  Assessment- 
Damages  AwABDED  NOT  TO  BE  DEDUCTED. — Under  sectioos  21,  28 
OLXIV.  Oal.-^ft 
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and  24  of  that  act,  a  property  owner  wlio  had  been  awarded  dam- 
ages for  lands  condemned  for  the  proposed  improyement,  and  wfaoae 
remaining  lands  were  assessed  therefor,  and  who  allows  the  asseisi 
ntent  to  become  delinquent,  is  liable  for  a  five  per  cent  penal^ 
C(Hnputed  upon  the  entire  amount  of  the  assessmenty  without  dedne- 
tion  for  the  amount  awarded  as  damages. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Log 
Angeles  County.    Curtis  D.  Wilbur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hester,  Merrill  &  Craig,  for  Appellant. 

John  W.  Shenk,  City  Attorney,  and  E.  B.  Young,  Assistant 
City  Attorney,  for  Respondent. 

HENSHAW,  J. — ^After  general  demurrer  sustained  to  her 
complaint,  judgment  was  entered  for  defendant  and  plaintiflF 
appeals  upon  the  judgment-roll.  By  her  complaint  she  seeks 
to  recover  from  the  city  of  Los  Angeles  moneys  paid  by  her 
under  a  street  assessment,  which  moneys  she  alleges  were  paid 
by  compulsion  and  under  protest.  The  complaint  charges  in 
two  counts.  In  the  first,  allegations  are  set  forth  upon  which 
it  is  contended  the  assessment  was  void.  By  the  second,  the 
illegality  of  the  assessment  is  not  asserted,  but  it  is  alleged 
that  plaintiff  was  compelled  to  pay  a  sum  greater  than  that  for 
which  she  was  legally  liable. 

The  facts  disclosed  by  the  complaint  are  the  following :  The 
city  of  Los  Angeles,  defendant  herein,  under  the  Street  Open- 
ing Act  of  1903  [Stats.  1903,  p.  376],  undertook  to  widen 
one  of  its  streets  n&med  Hill  Street.  A  portion  of  one  of 
plaintiff's  lots  lay  within  the  proposed  street  as  widened, 
and  under  condemnation  proceedings  plaintiff  was  awarded 
$8,475.81  for  this  land.  The  street  work  was  done  and  an  as- 
sessment upon  the  land  within  the  district  was  made  and 
returned  by  the  board  of  public  works.  Objections  were  filed 
to  the  assessment  and  on  May  24,  1910,  the  committee  on 
streets  and  boulevards  of  the  city  council  of  the  city  of  Los 
Angeles  recommended  that  the  assessment  ^'be  referred  back 
to  the  board  of  public  works  for  modification."  This  recom- 
mendation was  adopted  by  the  council     The  objections  to  the 
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assessment  were  then  sustained  and  the  assessment  referred  to 
the  board  of  public  works.  On  August  23,  1910,  the  council 
by  resolution  instructed  the  board  of  public  works  to  make 
the  new  or  modified  assessment  in  accordance  with  a  memo- 
randum prepared  by  its  committee  on  streets  and  boulevards. 
In  pursuance  of  such  resolution  the  board  of  public  works,  on 
*  August  25,  1910,  filed  with  the  city  clerk  of  the  defendant  a 
new  assessment.  This  new  assessment  was  made  in  strict  con- 
formity with  instructions  of  the  city  council,  and,  it  is  alleged, 
not  in  accordance  with  the  free  and  uninfluenced  judgment 
of  the  board  of  public  works.  Plaintiff  was  assessed  upon 
three  parcels  of  land,  the  assessment  upon  the  first  being 
$8,810.40,  the  second  $4,360.35  and  the  third  $4  38.35.  It  is 
alleged  that  the  first  two  items  of  assessment  were  dispropor- 
tionate to  and  in  excess  of  the  benefits  that  would  be  derived 
from  the  improvement,  and  were  likewise  disproportionate  to 
and  in  excess  of  the  assessments  upon  other  properties  within 
the  assessment  district  which  were  of  greater  value  and  would 
receive  larger  benefits  from  the  improvement.  Upon  the  filing 
of  the  new  assessment,  notice  thereof  and  of  the  time  for  filing 
objections  thereto  was  given  in  accordance  with  the  require- 
ment of  section  18  of  the  Street  Opening  Act.  Pursuant  to 
notice,  objections  to  the  assessments  were  filed  by  certain 
owners  of  the  land,  of  whom  plaintiff  was  one.  The  objec- 
tions were  overruled  and  the  new  assessment  was  confirmed. 
Afterward  and  in  accordance  with  the  provisions  of  the  Street 
Opening  Act,  the  board  of  public  works  fixed  the  sixteenth 
day  of  December,  1910,  as  the  time  when  all  unpaid  assess- 
ments should  be  and  become  delinquent  and  fixed  the  thir- 
teenth day  of  January,  1911,  as  the  time  when  lands  subject 
to  the  lien  of  the  delinquent  assessment  should  be  sold.  Under 
the  conviction  that  the  assessment  was  void,  plaintiff  did  not 
pay  the  amounts  assessed  against  her  lands  before  the  date 
of  delinquency.  On  January  5, 1911,  she  commenced  proceed- 
ings in  the  superior  court  to  have  the  proposed  sale  of  her  lots 
enjoined,  upon  the  ground  that  the  assessment  was  void,  and 
on  the  ninth  day  of  January  moved  the  court  for  an  order 
restraining  the  sale  until  her  action  could  be  heard  upon  its 
merits.  This  motion  was  on  the  ninth  day  of  January  denied 
by  the  court,  and  the  board  of  public  works  declared  that  it 
would  sell  plaintiff's  property  upon  the  date  fixed  for  sale 
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unless  plaintiff  would  execute  to  the  board  a  receipt  for  the 
sum  of  $8,475.81  awarded  to.  her  as  the  value  of  her  property 
taken  for  the  purposes  of  the  improvement,  and  additionally 
should  pay  the  sum  of  $3,824.64.  This  latter  sum  was  made 
up  of  three  separate  items.  First,  the  sum  of  $5,142.24,  the 
difference  between  the  total  assessment  of  $13,618.10  and  the 
$8,475.81  award  in  the  condemnation  proceedings ;  second, ' 
$1.50,  the  cost  of  advertising  the  sale,  and,  third,  $680.90,  the 
amount  of  the  five  per  cent  penalty  provided  by  law  estimated 
upon  the  total  sum  of  $13,618.10.  To  protect  her  property 
from  this  forced  sale,  after  protest  and  under  compulsion, 
plaintiff  gave  the  receipt  and  paid  the  full  amount  demanded. 
Thereafter  and  before  the  commencement  of  the  action  plain- 
tiff filed  her  claim  against  the  defendant  in  the  manner  pro- 
vided therefor  by  the  charter  of  the  defendant,  and  upon  the 
refusal  to  allow  or  pay  her  claim  commenced  this  action. 

1.  Under  her  first  count,  charging  upon  the  invalidity  of 
the  assessment,  appellant  contends  that  the  new  or  second 
assessment  was  not  returned  within  the  time  limited  by  the 
law.  The  proceedings  upon  an  original  assessment  are  pre- 
scribed by  section  16  of  the  act  as  amended  in  1909.  (Stats. 
1909,  p.  1040.)     There  it  is  declared  that: 

''The  street  superintendent,  upon  receiving  the  said  dia- 
gram, shall  proceed  to  assess  the  total  expenses  of  the  pro- 
posed improvement  upon  and  against  the  lands  .  .  .  within 
said  assessment  district  ...  in  proportion  to  the  benefits  to 
be  derived  from  said  improvement.  The  street  superintendent 
shall  complete  said  assessment  within  sixty  days  after  the  re- 
ceipt by  him  of  said  diagram;  provided,  however,  that  the  city 
council  may  by  order  extend  the  time  for  the  completion  of 
said  assessment  for  a  period  not  exceeding  ninety  days  addi- 
tional.'' 

Section  19  of  the  same  act  further  provides : 

''And  said  council  shall  hear  all  such  objections  at  said 
meeting  or  at  any  other  time  to  which  the  hearing  thereof  may 
be  adjourned,  and  pass  upon  such  assessment,  and  may  con- 
firm, modify  or  correct  said  assessment,  or  may  order  a  new 
assessment,  upon  which  like  proceedings  shall  be  had  as  in  the 
case  of  an  original  assessment;  or  if  there  be  no  objections 
the  council  shall,  at  any  regular  meeting  after  the  expiration 
of  the  time  for  filing  objectionsi  confirm  such  assessment  and 
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the  action  of  the  council  upon  such  objections  and  the  assess- 
ment shall  be  final  and  conclusive  in  the  premises.'' 

It  is  conceded  that  the  action  of  the  city  council  upon  the 
protests  raised  against  the  original  assessment  amounted  to  an 
order  upon  the  board  of  public  works  to  prepare  a  new  assess- 
ment. Appellant  points  out  that  the  original  assessment  is 
to  be  completed  within  sixty  days  after  the  receipt  by  the 
street  superintendent  (here,  board  of  public  works)  of  the 
diagram,  or  within  such  extended  period  not  exceeding  ninety 
days  additional  time,  as  the  council  may  award.  Further^  ap- 
pellant points  out  that  when  a  new  assessment  is  ordered  it 
is  declared  that  upon  this  ''like  proceedings  shall  be  had  as 
in  the  case  of  an  original  assessment."  Appellant  construes 
this  language  to  limit  the  time  within  which  the  new  assess- 
ment must  be  prepared,  and  as  the  new  assessment  was  not 
prepared  within  sixty  days  from  the  date  of  the  order  of  the 
council  upon  the  boafd  of  public  works  so  to  prepare  it,  and 
as  no  extension  of  time  was  given  by  the  board  of  public 
works  for  this  purpose,  the  conclusion,  appellant  argues,  is 
irresistible  that  the  assessment  is  void.  The  conclusion,  how- 
ever, does  not  necessarily  follow.  It  is  at  least  a  reasonable 
construction  of  the  declaration  that  ''like  proceedings  shall 
be  had  as  in  the  case  of  an  original  assessment,''  to  say  that 
it  has  reference  to  the  new  assessment  when  completed,  and 
that  "like  proceedings"  therefore  mean  the  proceedings  that 
are  or  may  be  taken  after  the  return  of  the  new  assessment  to 
the  council,  the  appeal,  notice  of  the  hearing  of  the  appeal, 
the  determination  thereof  and  the  like.  But  aside  from  this, 
and  in  full  recognition  of  the  fact  that  the  proceedings  for 
the  improvement  of  streets  are  proceedings  in  invitum,  we  are 
of  the  opinion  that  even  if  it  be  held  that  the  time  limit  is 
applicable  to  the  new  assessment,  still  the  language  fixing  this 
time  limit  is  directory  and  not  mandatory.  It  is  a  general 
rule  of  construction  that  the  word  "shall"  when  found  in  a 
statute  is  not  to  be  construed  to  be  mandatory,  unless  the  in- 
tent of  the  legislature  that  it  shall  be  so  construed  is  unequivo- 
cally evidenced.  This  evidence,  found  in  the  statute  itself, 
may  be  of  different  kinds.  It  may  be  found  in  a  declaration 
that  the  word  is  of  mandatory  import,  as  we  find  in  our  own 
constitution,  that  its  declarations  are  all  mandatory  and  pro- 
hibitory onleas  the  contrary  is  expressly  declared.     (Con8t.| 
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art.  I,  sec.  22.)  It  may  be  evidenced  by  negative  words  for- 
bidding the  doing  of  the  act  after  the  time  fixed.  Or  it  may 
be  evidenced  by  words  withdrawing  the  power  to  do  the  act 
after  the  time  fixed.  Or,  finally,  it  may  be  evidenced  by  a 
showing  that  a  right  dependent  upon  the  doing  of  the  act 
within  the  time  fixed  is  lost  or  impaired  by  the  nonperform- 
ance of  that  act.  {Wheeler  v.  Chicago,  24  111.  105,  [76  Am. 
Dec.  736] ;  Pond  v.  Negus,  3  Mass.  232,  [3  Am.  Dec.  131] ;  In 
the  Matter  of  Broadway  Widening,  63  Barb.  (N.  Y.)  579; 
Fay  V.  Wood,  65  Mich.  390,  [32  N.  W.  614].)  A  reading  of 
the  statute  here  under  consideration  discloses  that  there  are 
no  negative  words  denying  the  power  to  return  the  new  assess- 
ment after  the  indicated  time;  that  no  undue  advantage  is 
gained  to  the  city  or  to  the  contractor,  and  no  benefit  either 
to  the  public  or  to  any  individual  thereof  is  impaired  or  lost 
by  the  return  of  the  assessment  after  the  indicated  time,  and, 
under  these  circumstances,  in  accordance  with  the  rules  of 
construction  above  announced,  it  is  held  that  the  provision  is 
directory. 

Plaintiff's  next  objection  to  the  validity  of  the  assessment 
rests  upon  the  allegation  of  her  complaint  that  it  was  not  made 
in  accordance  with  the  free  and  uninfluenced  judgment  of  the 
board  of  works,  but  was  made  solely  under  the  memorandum 
of  instructions  furnished  to  the  board  by  the  city  councQ. 
If  this  were  true,  it  would  be  no  ground  for  overthrowing  the 
assessment.  The  city  council  sits  as  a  quasi  court  of  appeal 
to  pass  upon  the  complaints  and  objections  which  the  inter- 
ested parties,  contractors,  or  property  owners,  may  make  to 
the  assessment.  Having  found  that  certain  objections  are  well 
taken,  and,  on  account  of  them,  having  ordered  the  board  of 
works  to  prepare  a  new  assessment,  it  is  not  only  unobjection- 
able but  quite  commendable  for  the  council,  in  so  ordering 
the  new  assessment,  to  direct  the  form  which  it  shall  take.  It 
is  precisely  what  a  court  of  appeals  is  called  upon  to  do  in 
many  of  the  matters  which  come  before  it.  Thus  a  oourt  of 
appeals  is  enjoined  by  the  laws  of  this  state,  in  the  event  that 
an  appeal  is  deemed  well  taken  and  a  new  trial  ordered,  to 
discuss  all  objections  presented  upon  the  appeal  and  that 
may  arise  in  the  course  of  a  new  trial,  to  the  end  that  the 
inferior  tribunal  may  avoid  the  repetition  of  error.  It  does 
not  appear  that  the  city  council  did  more  than  this  in  the 
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present  instance,  and  the  property  owner  still  had  his  right 
of  abjection  and  protest  to  the  new  assessment  when  returned 
to  the  conncil. 

Appellant's  third  objection  is  to  the  effect  that  even  if  the 
council  had  authority  to  instruct  the  board  upon  the  manner 
of  making  the  assessment,  it  lost  jurisdiction  in  the  matter 
upon  May  24th ;  that  is  to  say,  that  its  authority  was  lost  when 
it  made  its  order  sustaining  the  objections  and  ordering  the 
new  assessment.  We  see  no  force  to  this  objection.  The 
council  had  heard  the  objections  of  the  property  owners, 
weighed  them  and  passed  upon  them.  Nothing  in  the  statute 
forbids,  and  no  right  of  a  property  owner  is  impaired  by  the 
giving  of  information  or  instruction  upon  the  subject  of  the 
new  assessment  to  the  board  of  public  works  at  any  time  after 
the  date  of  sustaining  the  protest  to  the  original  assessment. 

Plaintiff's  allegation  that  the  assessments  upon  her  two  lots 
were  inequitable  was  a  matter  upon  which  she  had  the  right 
to  be  heard  and  was  heard  before  the  council.  She  makes  no 
charge  of  fraud  in  connection  with  the  assessment  of  her  prop- 
erty, and,  without  such  a  charge,  the  determination  of  the 
council  is  final.  {Duncan  v.  Ramish,  142  Cal.  686,  [76  Pac. 
661] ;  Los  Angeles  etc.  Co.  v.  County  of  Los  Angeles,  162  Cal. 
164,  [121  Pac.  384].) 

2.  The  second  count  is  based  entirely  upon  the  following 
facts :  Plaintiff  having  allowed  her  assessment  to  become  delin- 
quent became  liable  for  the  five  per  cent  penalty,  with  costs, 
provided  by  the  law.  (Street  Opening  Act,  sec.  22.)  Plain- 
tiff concedes  that  she  thus  became  liable  for  this  penalty,  but 
insists  that  the  penalty  should  be  imposed  upon  the  net  amount 
due  from  her  to  the  city;  or,  in  other  words,  that  it  should 
not  be  estimated  upon  the  sum  of  $13,618.10,  but  should  be 
estimated  upon  the  difference  between  that  sum  and  the 
amount  of  the  award  in  her  favor  in  the  condemnation  pro- 
ceeding. But  the  answer  to  this  is  that  whatever  be  thought 
to  be  plaintiff's  equity  in  this  regard,  the  whole  matter  is 
under  statutory  control,  and  a  reading  of  the  statute  discloses 
that  it  contemplates  that  the  five  per  cent  de'Iinquency  shall 
be  estimated  upon  the  total  of  the  assessment.  A  reading  of 
sections  22  and  24  of  the  act  discloses  that  the  penalty  attaches 
immediately  upon  the  failure  of  the  property  owner  to  pay 
within  the  time  limited,  and  that  this  penalty,  since  it  thus 
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attaches,  is  to  be  estimated  upon  the  total  amotmt  of  tiie 
sessment.  The  only  provision  for  an  offset  is  found  in  seo- 
tion  21,  which  provides  that  the  property  owner  may  demand 
of  the  street  superintendent  that  there  be  offset  against  the 
assessment  the  amount  to  which  he  is  entitled  under  any 
award  for  his  property  taken,  and  the  section  then  proceeds : 
"Thereupon,  if  said  amount  is  equal  to  or  greater  than  such 
assessments,  incliiding  any  penalties  and  costs  due  thereon,  the 
assessments  shall  be  marked  'paid  by  offiset';  and  if  the  said 
amount  is  less  than  the  assessments,  and  any  penalties  and 
costs  due  thereon  the  person  demanding  such  offset  shall  at 
the  same  time  pay  the  difference  to  the  street  superintendent 
in  money  and  the  assessment  shall  on  such  payment,  be 
marked  paid,  the  entry  showing  what  part  thereof  is  paid  by 
offset  and  what  part  in  money. "  It  is  thus  made  doubly  plain 
that  the  five  per  cent  penalty  was  to  be  imposed  upon  the 
total  amount  of  the  assessment. 
For  these  reasons  the  judgment  appealed  from  is  afSrmed. 

Lorigan,  J.^  and  Melvin,  J.^  concurred. 


[8.  F.  No.  6003.    Department  One.— Febroarj  19,  1013.] 

LAURA  A.  ANDERSON,  Appellant,  v.  MUTUAL  LIFE  IN- 
SURANCE  COMPANY  OF  NEW  YORK  (a  Corpora- 
tion), Respondent. 

LiTK  Insubance— Date  op  Issuance  or  Poucr — Exemption  pbom 
Liability  tgsl  Suicide  Within  One  Teab. — A  condition  in  a  poliej 
of  life  insurance,  providing  that  the  insurance  company  shall  not 
be  liable  in  the  event  of  the  insured's  death  bj  his  own  act  during 
the  period  of  one  year  after  the  "issuance  of  this  policj,"  does  not 
exempt  the  companj  for  a  death  bj  suicide  occurring  less  than  ons 
jear  after  the  day  when  the  policj  was  in  fact  signed  bj  the  offi- 
cers of  the  companj,  but  more  than  one  jear  after  the  daj  desig- 
nated in  the  policj  as  its  date,  where  it  appears  from  other  pro- 
visions of  the  policj,  read  in  connection  with  the  application  for 
insurance  which  was  made  a  part  of  the  contract,  that  the  latter 
date  was  intended  to  be  and  was  adopted  bj  both  parties  as  the 
daj  when  the  risk  attached. 
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Id. — CSoNSTEUonoK  or  WBirmo — ^Usual  lixi^KiNo  or  Word  may  bi 
DiSRXGiLBDED. — In  eonstruiiig  anj  writing,  the  usual  definition  of  a 
■ingle  word  is  not  a  conclusive  test  of  the  meaning  to  be  attributed 
to  it  in  the  connection  in  which  it  is  found.  The  sense  in  which  the 
parties  employed  the  particular  word  or  phrnse  in  question  must  be 
ascertained  from  an  examination  of  the  entire  instrumenti  read  in 
the  light  of  the  cireumstaneei  surrounding  its  execution. 

APPEAL  from  a  judgment  of  the  Saperior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refusing 
a  new  trial.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Bert  Schlesinger,  and  Guy  B.  Kennedy,  for  Appellant. 

Chickering  &  Gregory,  for  Respondent. 

SLOSS,  J. — This  is  an  action  based  upon  a  policy  of  life 
insurance,  insuring  the  life  of  Philip  M.  Anderson,  in  favor 
of  the  plaintiff,  his  wife,  in  the  sum  of  two  thousand  dollars. 
Judgment  went  in  favor  of  the  defendant,  and  the  plaintiff 
appeals  therefrom  and  from  an  order  denying  her  motion  for 
a  new  trial. 

The  material  facts  are  undisputed.  The  issuance  of  the 
policy,  tb^  payment  of  premiums,  the  death  of  the  insured, 
the  due  presentation  of  proofs,  and  nonpayment  are  all  con- 
ceded. The  defense  was  that  the  insured  died  by  his  own 
hand,  and  that  thereby  the  policy  was  avoided. 

On  May  21,  1908,  Philip  M.  Anderson  made  a  written  ap- 
plication to  defendant  for  insurance.  The  application,  as  the 
court  finds,  was  returned  by  the  company  to  the  applicant  for 
amendment,  and  on  the  twenty-fourth  day  of  June,  1908, 
Anderson  signed  a  second  application.  A  medical  examiner's 
report,  dated  May  22,  1908,  was  attached  to  the  first  applica- 
tion.   No  such  report  was  attached  to  the  second. 

On  July  6,  1908,  the  defendant  ''caused  to  be  executed  and 
issued''  the  policy  sued  upon.  It  bore  date  the  twenty-second 
day  of  May,  1908,  and  referred  to  the  first  application,  a  copy 
of  which  was  annexed.  The  policy  recited  that  it  was  issued 
in  consideration  of  a  premium  of  $44.50,  receipt  whereof  was 
acknowledged,  and  the  payment  of  a  like  sum  upon  the  twenty- 
second  day  4>f  May  in  succeeding  years. 
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Each  of  the  applications  contained  the  following  statements : 

"During  the  period  of  one  year  following  the  date  of  issue 
of  the  policy  of  insurance  for  which  application  is  hereby 
made,  I  will  not  engage  in  any  of  the  following  extra-hazard- 
ous occupations  or  emplo3rments :  retailing  intoxicating  liquors, 
handling  electric  wires  and  dynamos  .  .  .  ,  unless  written  per- 
mission is  expressly  granted  by  the  company. 

"I  also  state  that  I  will  not  die  by  my  own  act,  whether 
sane  or  insane,  during  the  period  of  one  year  next  following 
said  date  of  issue.'' 

Among  the  conditions  of  the  policy  itself  were  these: 

**  Occupation.  This  policy  is  free  from  any  restriction  as 
to  military  or  naval  service,  and,  as  to  other  occupations  of 
the  insured,  it  is  free  from  any  restriction  after  one  year  from 
its  date  as  set  forth  in  the  provisions  of  the  application  in- 
dorsed hereon  or  attached  hereto. 

''Suicide.  The  company  shall  not  be  liable  hereunder  in 
the  event  of  the  insured's  death  by  his  own  act,  whether  sane 
or  insane,  during  the  period  of  one  year  after  the  issuance 
of  this  policy,  as  set  forth  in  the  provisions  of  the  application 
indorsed  hereon  or  attached  hereto." 

On  or  about  May  21, 1909,  Anderson  paid  the  defendant  the 
second  premium  upon  said  policy.  On  June  12, 1909,  he  com- 
mitted suicide.  His  death,  consequently,  occurred  less  than 
one  year  after  the  day  when  the  policy  was  in  fact  signed  by 
the  officers  of  the  company,  but  more  than  one  year  after  the 
day  designated  in  the  policy  as  its  date. 

On  these  facts,  the  single  question  is  whether  the  insured 
violated  the  condition  of  the  policy  regarding  suicide.  More 
specifically,  the  issue  is  defined,  with  sufficient  accuracy,  in 
the  following  language,  taken  from  respondent's  brief:  **If 
the  date  of  the  policy  determines  its  issuance,  the  insured  did 
not  commit  suicide  within  one  year  following  the  issuance  of 
the  policy,  and  the  defendant  is  liable.  If  the  issuance  is  a 
physical  fact  of  execution,  independent  of  the  date  of  the 
policy,  the  insured  committed  suicide  within  one  year  after 
the  issuance  of  the  policy,  and  the  defendant  is  not  liable.'' 
The  court  below  adopted  the  latter  view. 

The  contention  of  the  appellant  is  that  .the  twenty-second 
day  of  May,  1908,  was  * '  adopted  by  Ijoth  parties ' '  as  the  day 
of  issuance  of  the  policy,  and  that  the  year,  within  which 
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Anderson's  death  by  his  own  act  would  avoid  the  policy,  com- 
menced to  ran  on  that  day.    We  think  this  position  is  correct. 

It  mnst,  of  course,  be  admitted,  in  accordance  with  the  re- 
spondent's  claims,  that  the  expressions  ''date  of  this  policy," 
and  "issuance  of  this  policy"  are  not,  according  to  the  ordi- 
nary acceptation  of  the  terms,  synonymous.  The  word  **  issu- 
ance," as  applied  to  a  contract  like  a  policy  of  insurance, 
would,  if  standing  a\one,  probably  be  taken  to  mean,  either 
the  signing  (without  delivery)  of  the  contract  by  the  author- 
ized oflScers  of  the  insuring  company  {Kansas  Mut.  L.  Ins.  Co, 
V.  Coatson,  22  Tex.  Civ.  App.  64,  [54  S.  W.  388]  ;  Stringham 
V.  Mutual  Life  Ins,  Co.,  44  Or.  447,  [75  Pac.  822] ;  or,  per- 
haps, the  act  of  delivery  of  a  fully  written  and  signed  policy 
(Logsdon  v.  Supreme  Lodge,  34  Wash.  666,  [76  Pac.  292] ; 
Homestead  F,  Ins,  Co,  v.  Ison,  110  Va;  18,  [65  S.  E.  463] ; 
Lick  V.  at.  Ins,  Co.,  16  Ind.  App.  565,  [45  N.  E.  804] ) .  But 
in  construing  any  writing,  the  usual  definition  of  a  single  word 
is  not  a  conclusive  test  of  the  meaning  to  be  attributed  to  it 
in  the  connection  in  which  it  is  found.  We  must  endeavor 
to  ascertain,  from  an  examination  of  the  entire  instrument, 
read  in  the  light  of  the  circumstances  surrounding  its  execu- 
tion, the  sense  which  the  parties  employed  the  particular 
phrase  in  question. 

Here  we  find  that  the  policy  incorporates,  as  a  part  of  the 
contract,  the  application  of  May  22d.  Unquestionably  the 
words  "issuance  of  this  policy,"  in  the  policy  itself,  were  in- 
tended to  n^ean  the  same  thing  as  "date  of  issue"  in  the  ap- 
plication. The  insurer,  acting,  so  far  as  the  record  shows, 
with  full  knowledge  of  all  the  facts,  elected  to  base  its  policy 
upon  the  first  application,  to  date  its  policy  May  22,  1908,  the 
day  upon  which  the  medical  examination  of  Anderson  had 
taken  place,  to  make  the  premiums  payable  on  the  twenty- 
second  day  of  May  of  successive  years,  to  make  the  principal 
sum  payable  in  the  event  of  death  within  twenty  years  from 
the  apparent  date  of  the  policy,  and  to  make  dividends  pay- 
able on  the  twenty-second  day  of  May  of  each  year.  In  all 
these  particulars,  the  company  expressed  its  intention  to  fir 
the  rights  of  the  parties  with  reference  to  the  twenty-second 
day  of  May  in  jusi  the  same  way  that  these  rights  would  have 
been  fixed  if  a  policy  had  been  actually  signed  and  delivered 
on  that  day.    It  is  perfectly  competent  for  the  parties  to 
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agree  that  a  policy  shall  be  antedated  and,  when  this  is  done, 
the  policy  takes  effect  by  relation  from  the  date  Hfpreed  upon. 
(1  Cooley's  Brief  on  Insurance,  831,  844;  City  of  Davenport 
V.  Peoria  M.  &  F.  I.  Co,,  17  Iowa,  276 ;  Lightbody  ▼.  North 
American  Ins,  Co.,  23  Wend.  (N.  Y.)  18;  PhOadeljOiia  Life 
Ins,  Co.  V.  American  L.  dk  H.  Ins,  Co.,  23  Pa.  St.  65.)  In  the 
absence  of  evidence  to  the  contrary,  a  policy  will  be  presumed 
to  take  effect  upon  its  date.  (1  Coole^  on  Insurance,  844; 
Union  Ins,  Co,  v.  American  F,  Ins.  Co.,  107  Cal.  328,  [48  Am. 
St.  Rep.  140,  28  L.  R.  A.  692,  40  Pac.  431].)  "And,  after  it 
has  been  issued  and  delivered,  it  takes  effect  from  the  date 
stated  by  its  terms,  and  not  from  the  date  of  delivery."  (Id. ; 
Gordon  v.  United  States  Gas  Co.,  (Tenn.)  54  S.  W.  98.) 

The  policy  here  sued  upon,  therefore,  must  be  construed  as 
effecting  an  insurance  upon  the  life  of  Anderson  for  a  period 
beginning  May  22,  1908.  The  day  upon  which,  by  the  agree- 
ment of  the  parties,  the  risk  attached,  may  reasonably  be  taken 
to  be  the  day  which  was  meant  to  be  designated,  in  the  clause 
under  consideration,  as  that  of  the  '* issuance"  of  the  policy. 
The  company  inserted  in  the  policy  the  various  provisions 
above  referred  to,  securing  to  itself  various  benefits  which 
would  naturally  pertain  to  an  insurance  issued  on  the  twenty- 
second  day  of  May,  rather  than  one  issued  at  a  later  time.  It 
thus  became  entitled  to  an  earlier  payment  of  premiums;  it 
also  received  payment  for  insuring  the  life  of  Anderson  during 
a  period  which  had  already  elapsed  when  the  policy  was 
actually  signed  and  delivered.  The  policy,  then,  having  been 
written  so  as  to  take  effect  for  its  main  purpose  and  its  prin- 
cipal incidents,  as  of  the  twenty-second  day  of  May,  a  clause 
which  speaks  of  the  time  of  "issuance"  of  the  policy  is  fairly 
to  be  taken  to  refer  to  that  date. 

The  clause  in  question  has  been  given  the  construction  just 
indicated  in  the  case  of  Harrington  v.  Mutual  L.  Ins.  Co.,  21 
N.  D.  447,  [34  L.  R.  A.  (N.  S.)  373,  131  N.  W.  246],  decided 
by  the  supreme  court  of  North  Dakota  since  the  rendition  of 
the  judgment  here  under  review.  In  holding  that  the  period 
during  which  suicide  would  avoid  the  policy  began  at  the  date 
of  the  policy,  the  court  used  this  language:  **The  company 
took  premiums  for  that  period,  fixed  the  date  of  the  payment 
of  the  premiums  as  of  that  date,  and  made  no  provision  in 
the  contract  limiting  the  dating  back  solely  to  the  payment 
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of  the  premiums.  It  is  well  settled  that  where  there  is  any 
tmcertainty  in  the  terms  of  an  insurance  policy  the  policy  will 
be  construed  most  favorably  for  the  insured,  as  the  language 
used  in  the  policy  is  the  language  of  the  insuring  company." 

Buty  beyond  these  considerations,  there  is  a  further  ground 
upon  which  the  plain tiflE's  right  to  recover  should  be  sustained. 

The  clause  in  the  application  relative  to  suicide  speaks  of  a 
period  of  one  year  **next  following  said  date  of  issue."  The 
expression  ''said  date  of  issue"  must  obviously  be  referred 
back  to  some  prior  clause  in  which  the  term  ''date  of  issue" 
is  employed.  Such  prior  clause  is  the  one  limiting  the  right 
of  the  insured  to  engage  in  certain  extra-hazardous  occupa- 
tions. In  it  the  application  states  that  "during  the  period 
of  one  yiear  following  the  date  of  issuance  of  the  policy  .  .  . 
I  will  not  engage  in  any  of  the  following  .  .  .  occupations." 
Clearly  the  date  marking  the  beginning  of  the  period  must 
be  the  same  in  each  case.  Coming  to  the  policy  itself,  we  find 
corresponding  provisions  covering  the  two  subjects  of  occupa- 
tion and  suicide.  The  clause  of  the  policy  entitled  "occupa- 
tion" states  that  as  to  occupations  other  than  military  or  naval 
service,  the  policy  is  free  from  any  restriction  "after  one  year 
from  its  date  as  set  forth  in  the  provisions  of  the  application 
indorsed  hereon  or  attached  hereto."  Here  the  period  dur- 
ing which  the  insured's  choice  of  occupations  is  to  be  limited 
is  plainly  declared  to  commence  at  the  date  of  the  policy,  and 
the  concluding  words  ("as  set  forth  in  the  provisions  of  the 
application")  afford  a  clear  indication  that  the  period  so 
designated  was  understood  by  the  framer  of  the  policy  (i.  e., 
the  defendant)  to  mean  the  same  period  as  that  described  in 
the  application.  The  clause  covering  suicide  varies  the  lan- 
guage to  "one  year  after  the  issuance  of  this  policy,"  and 
continues  with  the  same  reference  "as  set  forth  in  the  provi- 
sions of  the  application  ..."  Apparently,  then,  there  was 
no  intent  in  either  case  to  make  a  provision  which  should 
differ  from  that  indicated  by  the  terms  of  the  application. 
With  reference  to  occupations,  the  company,  in  its  policy,  gave 
its  own  interpretation  to  the  phrase  "one  year  following  the 
date  of  issue,"  appearing  in  both  clauses  of  the  application, 
and  we  see  no  good  reason  for  believing  that  any  other  inter- 
pretation was  intended  to  apply  to  the  suicide  provision,  re- 
garding which  the  application  followed,  in  terms,  the  language 
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used  in  restricting  occupations.  Beading  the  various  dausea 
of  the  policy  with  those  of  the  application  as  parts  of  one  con- 
tract, it  seems  clear  that  the  three  expressions ''date  of  issue," 
**date  of  this  policy"  and  ''issuance  of  this  policy,"  were 
used  interchangeably  to  express  a  single  point  of  time.  If 
this  be  so,  no  further  argument  is  needed  to  establish  the  con- 
clusion that,  under  the  settled  rule  that  policies  of  insurance 
are  to  be  construed  against  the  insurer,  the  point  of  time  be- 
ginning the  restricted  period  of  one  year  must  be  taken  to 
be  the  date  appearing  upon  the  face  of  the  policy. 

It  follows  that,  the  defendant  having  failed  to  establish  the 
only  defense  relied  upon,  the  plaintiff  was,  upon  the  facts 
found,  entitled  to  recover. 

The  judgment  and  the  order  appealed  from  are  reversed 
with  directions  to  the  court  below  to  alter  its  conclusions  of 
law  in  accordance  with  the  views  here  expressed,  and  there- 
upon to  enter  judgment  in  favor  of  the  plaintiff  for  the 
amount  of  the  policy,  with  interest  at  the  legal  rate  from  the 
time  when  the  loss  was  payable,  together  with  costs. 

Shaw,  J.,  and  Angellotti,  J.,  concurred. 


[L.  A.  No.  2806.    In  Bank.— Febmaxy  19,  1913.] 

P.  NAKAGAWA,  Respondent,  v.  M.  OKAMOTO,  Appellant 

M.  TAMAGUCHIB,  Respondent,  v.  P.  A.  KASUTAMA. 

Appellant. 

K.  AKUTAGAWA,  Respondent,  v.  U.  ABB,  Appellant. 

K.    AKUTAGAWA,    Respondent,   v.   M.   MATSUNO,    Ap- 
pellant.. 

Contract— Penalty — CJonstkuction, — ^In  determining  whether  a  proTi- 
si  on  in  a  contract  is  for  liquidated  damage  or  for  a  penalty,  the 
fundamental  rule  is  that  the  construction  of  such  stipulations  di^ 
pends,  in  each  case,  upon  the  intent  of  the  parties,  as  evidfiBeed  bj 
the  entire  agreement  construed  in  the  light  of  the  eirei 
under  which  it  was  made. 
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lb. — ^Peomissobt  Notss  Held  to  have  Been  Intended  bt  Wat  of 

pENAlJrr    OB    FOBFEITURE — PBOOr    OF    ACTUAL    DAMAGE    ESSKNTLiL 

TO  Beooveet. — Promissory  notes  held  to  have  been  intended  by 
way  of  penalty  or  forfeiture,  in  view  of  which,  in  the  absence  of 
proof  of  actual  damage,  no  recovery  can  be  had  on  the  notes. 

APPEALS  from  judgments  of  the  Superior  Court  of  Los 
Angeles  County  and  from  orders  refusing  a  new  trial.  Leon 
F.  Moss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ligall  W.  Bull,  for  Appellants. 

Isidore  B.  Dockweiler,  and  Walter  B.  Leeds,  for  Bespondent. 

ANGELLOTTI,  J.— The  four  actions  above  specified  were 
tried  together,  all  involving  the  same  questions.  The  defend- 
ant in  each  action  appeals  from  a  judgment  given  in  favor  of 
the  plaintiff  therein  and  from  an  order  denying  his  motion  for 
a  new  trial.  The  motions  for  a  new  trial  in  the  four  cases 
were  heard  upon  a  single  statement,  and  the  record  on  the 
four  appeals  is  contained  in  one  transcript. 

The  original  complaints  were  in  the  usual  form  of  a  com- 
plaint on  a  promissory  note,  each  alleging  substantially  that 
on  or  about  July  22,  1909,  the  defendant  executed  and  deliv- 
ered to  the  ''Japanese  Farmers'  Association"  his  promissory 
note  in  the  following  words,  viz. : 

''Los  Angeles,  Cal.,  July  22nd,  1909. 
"One  day  after  date  I  promise  to  pay  to  the  order  of 
Japanese  Farmers'  Association,  five  hundred  dollars,  for  value 

received,  with  interest  at per  cent  per from 

until  paid,  both  principal  and  interest  payable 

only  in  United  States  gold  coin,  and  in  case  suit  is  instituted 

to  collect  this  note,  or  any  portion  thereof promise 

to  pay  such  additional  sum  as  the  court  may  adjudge  rea- 
sonable as  attorneys'  fees,  in  said  suit. 

"$500.00"; 

that  no  part  thereof  has  been  paid;  and  that  prior  to  the 
commencement  of  the  action  the  Japanese  Farmers'  Associa- 
tion duly  transferred  and  sold  said  note  to  plaintiff.  The 
answer  in  each  case,  among  other  things,  denied  the  alleged 
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transfer  of  the  note  to  the  plaintiff  therein,  and  set  np  as  a 
defense  want  of  consideration.  The  trial  was  commenced 
upon  these  pleadings. 

The  evidence  developed  the  fact  that  the  circnmstances  at- 
tendant upon  the  execution  of  the  notes  were  substantially 
as  follows:  In  June,  1909,  there  were  located  in  the  city  of 
Los  Angeles  two  market  houses,  one  known  as  the  Third  Street 
Market  and  the  other  as  the  Ninth  Street  Market.  At  that 
time  there  was  a  large  number  of  Japanese  farmers  engaged 
in  raising  garden  vegetables  to  be  sold  in  the  markets  of  said 
city,  many  of  whom  were  members  of  what  was  called  the 
Japanese  Farmers'  Association.  This  body  was  an  unincor- 
porated association,  and,  so  far  as  the  record  shows,  had  no 
business  or  purpose  defined  by  any  agreement  of  any  kind  or 
character,  or  any  articles  of  association  whatever,  was  not 
engaged  in  business  of  any  kind  and  had  no  property.  The 
president  testified  that  he  could  not  explain  ''what  it  is." 
There  is  absolutely  nothing  in  the  record  to  indicate  what 
were  the  duties  or  powers  of  any  of  the  officers  thereof.  Prior 
to  June,  1909,  most  of  the  Japanese  farmers  so  associated 
were  doing  their  individual  business  and  selling  their  produce 
at  the  Third  Street  Market.  In  that  month  they  agreed 
among  themselves  that  they  would  move  to  the  Ninth  Street 
Market,  and  discontinue  doing  business  at  tke  Third  Street 
Market,  and  they  so  did.  Some  of  them  purchased  stock  of 
the  corporation  conducting  the  Ninth  Street  Market.  After 
this,  while  these  Japanese  were  so  established  at  the  Ninth 
Street  Market  for  the  sale  of  their  produce,  some  of  them 
owning  stock  in  the  corporation  conducting  the  same,  a  so- 
called  agreement  in  writing  was  signed  by  some  eighty  of 
them,  including,  according  to  some  of  the  evidence,  three  of 
the  defendants.  It  was  stipulated  that  defendant  Matsuno 
never  signed  this  paper  and  had  no  knowledge  thereof.  The 
so-called  agreement,  as  shown  by  an  alleged  reproduction 
thereof  from  the  memory  of  the  person  who  prepared  it,  en- 
tered upon  the  minutes  of  the  Japanese  Farmers'  Association, 
was  as  follows: 

''AORSaSMENT. 

**  We,  the  undersigned,  since  moved  to  the  Ninth  Street  new 
market,  we  must  pray  for  the  success  of  the  said  market,  and 
it  became  necessary  to  provide  for  the  expansion  of  the  said 
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market.  Therefore,  each  of  us  agrees  to  protect  new  market, 
and  furthermore,  in  order  to  show  their  good  faith,  not  to  be 
persuaded  by  the  Third  Street  old  market  under  any  induce- 
ment, each  of  us  hereby  agree  to  put  up  five  hundred  dollars 
in  promissory  notes,  and  at  the  same  time  it  is  agreed  that 
in  case  of  violation  of  the  agreement,  the  note  at  once  become 
due ;  and  it  is  understood  and  agreed  that  there  would  be  no 
objection  for  the  members  of  the  association  to  attach  the 
property. 
''In  witness  whereof,  each  of  us  do  hereby  sign  our  names.'' 

The  so-called  agreement  as  entered  in  the  minutes  was  pre- 
ceded therein  by  the  following  preamble : 

July  22nd. 

''Since  Japanese  farmers,  Chinese  and  white  farmers  moved 
to  the  Ninth  Street  new  market  the  old  market  is  in  very 
lonesome  condition.  They  feel  especially  in  the  scarcity  of 
vegetables.  They  bought  up  Japanese  farmers  with  money, 
or  bought  up  farmers  by  inducing  Chinese  with  money,  and 
attempted  to  buy  with  several  hundred  dollars.  We,  the 
Farmers'  Association,  tried  to  prevent  it,  and  also  in  order 
to  prevent  it  we  provided  that  each  member  of  the  associa- 
tion to  give  a  five  hundred  dollar  note  payable  one  day  after 
date,  and  after  each  signed  an  agreement  we  took  the  note. 
The  agreement  and  the  note  are  as  follows": 

The  notes  in  suit  were  signed  by  the  defendants  except  Mat* 
Buno  solely  in  pursuance  of  this  so-called  agreement,  and  there 
was  no  other  consideration  therefor.  So  far  as  Matsuno's 
note  is  concerned  there  is  no  basis  whatever  for  any  claim  that 
there  was  a  sufficient  consideration.  Subsequently,  in  the 
latter  part  of  August,  1909,  each  of  the  defendants,  being  dis- 
satisfied with  the  conditions  existing  at  the  Ninth  Street  Mar- 
ket, left  the  same,  and  re-established  himself  for  the  sale  of 
his  produce  at  the  Third  Street  Market.  Thereupon  T.  Izumi, 
who  testified  that  he  was  the  treasurer  of  the  Japanese 
Farmers'  Association,  indorsed  these  notes  to  the  respective 
plaintiffs.  The  indorsement  in  the  first  case,  the  others  being 
similar  in  form,  was  as  follows:  "Pay  to  F.  Nakagawa, 
Japanese  Farmers'  Ass'n.  By  T.  Izumi."  Izumi  testified 
substantially  that  he  was  never  formally  directed  or  author- 
ized to  make  any  such  transfer.  He  said  that  "the  board  of 
directors  have  nothing  to  do  with  the  assignments  in  these 
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cases,"  and  that  ** there  wasn't  any  meeting  about  it,"  and 
he  did  not  intimate  that  he  had  any  authority  to  transfer  any 
property  of  the  association. 

At  the  close  of  the  trial,  the  plaintiffs  were  allowed,  over 
the  protest  of  the  defendants,  to  file  amended  complaints,  set- 
ting up  the  so-called  agreement,  according  to  their  construc- 
tion of  the  same,  and  the  notes,  together  with  the  circum- 
stances under  which  it  was  claimed  the  agreement  was  entered 
into  and  the  notes  were  given,  and  asking  for  judgment  on  the 
notes  as  specifying  the  amount  of  damage  agreed  upon  by  the 
parties  for  a  violation  of  the  agreement.  It  was  stipulated 
that  the  allegations  of  the  amended  complaints  should  be 
deemed  denied  by  the  defendants,  and  that  the  defendants 
should  have  the  benefit  of  the  affirmative  defenses  set  up  in 
their  original  answers.  The  findings  were  in  favor  of  the 
plaintiffs  as  to  everything  alleged  by  them,  and  against  the 
afiQrmative  defenses  set  up  in  the  answers. 

As  might  well  be  expected  from  a  reading  of  the  foregoing, 
many  points  are  made  against  the  judgment. 

It  is  obvious  from  what  we  have  said  that  the  judgment  in 
the  action  against  Matsuno  is  erroneous.  As  to  him,  at  least, 
the  note  given  was  absolutely  without  consideration.  He  was 
not  a  party  to  the  so-called  agreement,  and  neither  received 
nor  was  promised  anything  of  benefit  in  consideration  for  hia 
note. 

As  was  held  by  the  district  court  of  appeal  of  the  second 
district  in  deciding  these  cases,  there  was  not  sufficient  evi- 
dence to  show  an  assignment  to  the  respective  plaintiffs  by 
the  **  Japanese  Farmers'  Association"  or  the  members  thereof 
of  any  of  the  notes  or  obligations.  Therefore  the  finding  cm 
the  issue  of  assignment  in  each  case  should  have  been  in  favor 
of  the  defendant  instead  of  the  plaintiff,  the  burden  of  proof 
being  on  the  plaintiff  to  show  his  alleged  assignment.  The 
mere  fact  that  the  individual  member  who  made  the  indorse- 
ment on  each  of  the  notes  was  the  treasurer  of  the  associa- 
tion is  not  sufficient  to  sustain  a  conclusion  that  there  was  an 
assignment,  or  to  shift  the  burden  of  proof,  as  suggested.  He 
did  not  even  sign  expressly  as  treasurer;  confessedly  he  had 
not  been  expressly  authorized  by  the  association  or  the  gov- 
erning body  thereof  to  make  these  particular  assignments, 
there  was  no  showing  that  under  the  articles  of  association 
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or  any  by-law  or  resolution  the  treasurer  had  any  authority 
to  sell  or  dispose  of  the  assets  of  the  association,  or  to  assign 
any  of  its  obligations ;  or  even  that  the  articles  of  association 
provided  for  a  treasurer ;  or  even,  indeed,  that  there  were  any 
articles  of  association.  Nor  do  we  understand,  as  suggested 
by  learned  counsel  for  plaintiffs,  that  such  assignments  are 
acts  within  the  usual  powers  of  a  treasurer. 

There  was  no  proof  of  actual  damage  to  the  Japanese  Farm- 
ers' Association,  or  any  of  the  members  thereof,  resulting 
from  the  withdrawal  of  defendants  from  the  Ninth  Street 
Market  and  their  return  to  the  Third  Street  Market.  Judg- 
ment for  any  of  the  plaintiffs  can  be  sustained  only  on  the 
theory  that  the  case  is  one  where  the  parties  have  agreed  upon 
the  amount  of  five  hundred  dollars  as  the  amount  of  damage 
that  will  be  sustained  by  a  breach  of  the  so-called  agreement, 
in  view  of  the  fact  that,  from  the  nature  of  the  case  it  would 
be  impracticable  or  extremely  difficult  to  fix  the  actual  damage 
(Civ.  Code,  sec.  1671),  in  other  words,  that  the  provision  is 
one  for  liquidated  or  stipulated  damage,  which  may  be  recov- 
ered upon  a  simple  showing  of  breach  of  the  agreement  with- 
out any  showing  of  damage.  ''But  where  it  appears  that  the 
parties  intended  the  sum  named  to  be  a  forfeiture  or  penalty, 
it  has  been  generally  held  that  the  party  in  whose  favor  the 
penalty  or  forfeiture  exists  must  prove  his  damage."  (Ifwi- 
doon  V.  Lynch,  66  Cal.  540,  [6  Pac.  417].)  If  in  the  nature 
of  a  penalty,  rather  than  liquidated  damages,  it  is  not  an 
actual  debt,  and  cannot  be  recovered,  but  only  the  real  dam- 
ages which  have  to  be  proved.  (1  Sutherland  on  Damages, 
sec.  283.)  In  determining  whether  a  provision  in  a  contract 
is  for  liquidated  damage  or  for  a  penalty,  ''the  fundamental 
rule,  so  often  announced,  is  that  the  construction  of  these  stip- 
ulations, depends,  in  each  case,  upon  the  intent  of  the  parties, 
as  evidenced  by  the  entire  agreement  conatrued  in  the  light 
of  the  circumstances  under  which  it  was  made."  (Id.)  To 
our  minds  it  is  impossible  to  read  the  so-called  agreement 
in  the  light  of  the  circumstances  that  we  have  set  forth  with- 
out being  convinced  that  the  provisions  as  to  the  notes  were 
intended  purely  by  way  of  penalty  or  forfeiture,  and  without 
any  reference  to  the  question  of  damage.  The  sole  design  of 
these  provisions  was  apparently  to  furnish  a  club  to  be  used 
to  prevent  any  person  signing  the  agreement  from  returning 
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to  the  Third  Street  Market,  by  making  him  liable  to  a  penalty 
or  fine  of  five  hundred  dollars  if  he  so  did,  absolutely  irre- 
spective of  any  question  of  damage.  This  object  is  plainly 
avowed  in  the  preamble  on  the  minutes  of  the  Japanese  Farm- 
ers' Association,  which  we  have  hereinbefore  set  forth.  It  is 
furthermore  expressly  avowed,  in  effect,  in  the  agreement 
itself,  and  there  is  nothing  in  the  circumstances  shown  by  the 
evidence  to  detract  in  the  slightest  degree  from  the  effect  of 
the  language  used  in  the  writing.  In  the  absence  of  proof  of 
actual  damage  there  could,  therefore,  be  no  recovery  either  on 
the  agreement  or  on  the  notes. 

In  view  of  our  conclusion  on  the  questions  already  dis- 
cussed, it  is  unnecessary  to  notice  any  of  the  many  other  points 
made  for  reversal. 

The  judgment  and  order  denying  a  new  trial  in  each  of  the 
eases  are  reversed. 

ShaWi  J.|  Sloss,  J.,  Melvin,  J.,  and  Henshaw^  J.,  concurred. 


[Grim.  No.  1771.    In  Bank.— Febroaiy  19,  1913.] 

In  the  Matter  of  the  Application  of  CHARLES  ZANY  for  a 

Writ  of  Habeas  Corpus. 

Habeas  Ctospus — Sufrkicz  Coubt  cannot  Teansfkb  PsocEKDnm  Ama 
Decision  or  Distbict  Court  or  Appeal. — ^Th«  supreme  court,  after 
the  decision  of  the  district  court  of  appeal  in  a  habeas  eorpus  pro- 
ceeding, has  no  power  to  transfer  such  proceeding  to  the  supreme 
eourt  for  a  hearing  therein. 

Id. — Goncubbent  Powebs  or  Sxjpebior  and  Bupbemx  Coubts  in  Habeas 
GoBPUS. — ^Prior  to  the  establishment  of  the  district  eourt  of  appeal 
it  had  alwajs  been,  and  it  now  is,  the  law  in  this  state  that  the  de> 
cision  of  any  court  in  a  habeas  corpus  proceeding,  provided  the 
eourt  has  jurisdiction,  cannot  be  reviewed  by  any  other  eourt  in 
any  way.  The  right  of  appeal  has  never  been  given,  and  no  other 
method  for  such  review  has  ever  been  provided.  With  reference  to 
«uch  proceedings,  the  supreme  and  superior  courts,  to  each  of  which 
was  given  the  power  to  issue  writs  of  habeas  corpus,  stood  upon 
the  same  plane,  neither  being  inferior  to  the  other  in  any  other 
sense  than  that  a  superior  court  in  determining  any  sueb  matter 
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would  naturally  follow  a  precedent  eBtablisbed  hj  the  highest  court 
in  the  state,  if  any  such  precedent  had  been  established.  It,  how* 
«ver,  had  the  power  to  disregard  it,  and  its  determination,  whether 
in  accord  with  the  law  as  laid  down  by  the  supreme  court  or  not, 
was  an  md  of  the  particular  proceeding,  and  in  ease  of  the  dis- 
charge of  the  petitioner  from  custody  was  final  and  conclusive. 
Id. — Constitutional  Gkant  of  Pownt  to  District  Courts  of  Appeal. 
The  power  given  by  the  constitution  to  the  district  courts  of  appeal 
to  issue  writs  of  habeas  corpus  is  conferred  in  practically  the  same 
language  as  is  used  with  reference  to  superior  courts  and  the  su- 
preme court,  and  the  language  used  must  be  taken  as  indicating 
the  intention  to  oonfer  the  same  power  that  had  already  been  given 
to  the  superior  and  the  supreme  courts,  with  all  the  incidents  thereof. 

Id. — Construction  of  Constitution — ^Provision  Giving  Supremb 
Court  thx  Appkllatx  Jurisdiction  of  District  Court  of  Appeal. 
The  provision  of  the  constitution  that  the  supreme  court  '%hall 
also  have  appellate  jurisdiction  in  aU  cases,  matters  and  pro- 
ceedings pending  before  a  district  court  of  appeal  which  shall  be 
ordered  by  the  supreme  court  to  be  transferred  to  itself  for  hear- 
ing and  decision  as  hereinafter  provided,"  was  not  designed 
to  create  a  right  of  appeal  in  any  matter,  or  to  give  appellate 
jurisdiction  to  the  supreme  court  in  any  matter  where  no  right  of 
appeal  was  given  by  some  other  provision  of  law.  Its  whole  design 
was  to  give  to  the  supreme  court  the  appellate  jurisdiction  of  the 
district  court  of  appeal  in  any  case,  matter  or  proceeding,  which 
might  be  legally  transferred  from  such  district  court  of  appeal  to 
the  supreme  court. 

Id. — Power  to  Transfer  Pending  Cause. — The  provision  of  the  consti- 
tution, that  "the  supreme  court  shall  have  power  ...  to  order  any 
cause  pending  before  a  district  court  of  appeal  to  be  heard  and 
determined  by  the  supreme  court.  The  order  last  mentioned  may 
be  made  before  judgment  has  been  pronounced  by  a  district  court 
of  appeal,  or  within  thirty  days  after  such  judgment  shall  have 
become  final  therein.  The  judgments  of  the  district  courts  of  ap- 
peal shall  become  final  therein  upon  the  expiration  of  thirty  days 
after  the  same  shall  have  been  pronounced,"  is  inapplicable  to 
habeas  corpus  proceedings. 

Id. — Meaning  of  Phrase  "Ant  Cause  Pending." — The  words  "any 
cause  pending^  used  in  that  provision  may  reasonably  be  construed, 
in  the  connection  in  which  they  are  used,  as  not  intending  to  in- 
clude and  as  not  including  any  matter,  such  as  a  habeas  corpus 
proceeding,  as  to  which  the  well  settled  law  excludes  the  idea  of 
any  right  of  review,  except  where  there  is  a  lack  of  jurisdiction. 
At  any  rate,  the  power  of  the  supreme  court  to  order  a  transfer 
is  expressly  limited  to  "any  cause  pending  before  a  district  court 
of  appeaL"  A  habeas  corpus  proceeding  cannot  fairly  be  said  to 
bt  so  "pending"  at  any  timo  after  judgment  by  such  court.    Such 
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a  proceeding  is  finally  and  definitely  ended  by  the  judgment,  and 
if  the  petitioner  be  ordered  diseharged  thereby,  he  is  at  onee  re- 
stored to  liberty. 

APPLICATION  to  the  Supreme  Court  to  transfer  to  it  a 
proceeding  in  habeas  corpus,  after  the  decision  therein  of  the 
District  Court  of  Appeal  of  the  Third  District 

The  facts  are  stated  in  the  opinion  of  the  court.  The  opin- 
ion of  the  District  Court  of  Appeal  discharging  the  petitioner 
is  reported  in  20  Cal.  App.  360,  [129  Pac.  295]. 

Ben.  Berry,  and  Gordon  A.  Stewart,  for  Petitioner. 

L.  J.  Maddux,  District  Attorney,  and  J.  E.  Pemberton,  for 
Respondent. 

ANGELLOTTI,  J. — ^An  order  denying  the  application  for 
a  hearing  in  this  court,  after  decision  by  the  district  court  of 
appeal  for  the  third  district  discharging  the  petitioner  from 
custody,  was  made  by  this  court  on  January  13,  1913.  We 
deem  it  proper  to  say  that  the  order  denying  the  application 
was  made  without  regard  to  the  merits  of  the  decision  of  the 
district  court  of  appeal,  which  we  have  not  considered  and  as 
to  which  we  express  no  opinion,  and  solely  upon  the  ground 
that  this  court  has  no  such  power  of  transfer  in  haJbeas  corpus 
proceedings. 

Such  has  been  our  ruling  as  to  all  such  applications  here- 
tofore made,  there  having  been  several  such  applications  since 
the  establishment  of  our  district  courts  of  appeal.  The  court, 
however,  has  never  heretofore  stated  in  writing  the  ground 
upon  which  such  denials  were  ordered. 

It  has  always  been  the  law  in  this  state  that  the  decision  of 
any  court  in  a  habeas  corpus  proceeding,  provided  the  court 
has  jurisdiction,  cannot  be  reviewed  by  any  other  court  in 
any  way.  The  right  of  appeal  has  never  been  given,  and  no 
other  method  for  such  review  has  ever  been  provided.  We 
are  speaking  now  without  regard  to  the  provisions  of  our  con- 
stitution relative  to  district  courts  of  appeal,  which  we  will 
consider  later.  The  result  has  been  that,  with  reference  to 
such  proceedings,  the  supreme  and. superior  courts,  to  each 
of  which  was  given  the  power  to  issue  writs  of  habeas  corptu. 
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stood  upon  the  same  plane,  neither  being  inferior  to  the  other 
in  any  other  aense  than  that  a  superior  court  in  determining 
any  such  matter  would  naturally  follow  a  precedent  estab- 
lished by  the  highest  court  in  the  state,  if  any  such  precedent 
had  been  established.  It  however  had  the  power  to  disregard 
it,  and  its  determination,  whether  in  accord  with  the  law  as 
laid  down  by  the  supreme  court  or  not,  was  an  end  of  the 
particular  proceeding,  and  in  case  of  a  discharge  of  the  peti- 
tioner from  custody  was  final  and  conclusive.  Such  is  still 
the  law  with  relation  to  the  superior  court  of  the  state,  as 
was  recently  decided  by  this  court  in  Bank,  Mr.  Justice  Shaw 
writing  the  opinion.  (See  In  re  Hughes,  159  Cal.  360,  [113 
Pac.  684].)  Where  a  petitioner  was  remanded  to  custody  by 
a  superior  court,  and  the  proceeding  instituted  in  that  court 
was  thus  terminated  and  was  no  longer  a  matter  pending 
therein,  he  could  inaugurate  a  new  proceeding  for  relief  in 
another  court  and  can  still  do  so,  but  is  now  limited  in  the 
making  of  a  new  application  by  statutory  provision  to  a  higher 
court,  either  the  district  court  of  appeal  having  jurisdiction, 
or  the  supreme  court.  Such  was  the  only  remedy  afforded  by 
our  law  to  the  petitioner  when  remanded,  and,  as  we  have  said, 
a  discharge  from  custody  by  a  superior  court  was  final  and 
conclusive. 

When  our  district  courts  of  appeal  were  established,  power 
was  expressly  conferred  upon  them  by  the  constitution  ''to 
issue  writs  of  .  .  .  habeas  corpus"  within  their  respective 
jurisdictions.  As  was  already  the  situation  with  reference  to 
justices  of  the  supreme  court,  each  of  the  justices  of  the  court 
of  appeal  was  given  power  to  issue  such  writs  returnable 
"before  himself."  It  is  self-evident  that  by  these  provisions 
it  was  intended  to  place  such  courts  and  the  justices  thereof 
in  the  same  position  with  reference  to  habeas  corpus  matters, 
that  the  supreme  and  superior  courts  were  already  in.  It  is 
not  conceivable  that  it  was  intended  that  these  appellate  courts 
should  have  less  power  than  the  inferior  superior  courts  in 
such  matters,  as  would  be  the  case  if  their  determination  in 
habeas  corpus  proceedings  were  reviewable  by  the  supreme 
court  As  a  matter  of  fact,  the  power  to  issue  writs  of  habeas 
corpus  was  conferred  in  practically  the  same  language  as  is 
used  with  reference  to  superior  courts,  and  the  supreme  court, 
and  the  language  used  must  be  taken  as  indicating  the  inten- 
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tion  to  confer  the  same  power  that  had  already  been  given 
to  the  superior  and  the  supreme  courts,  with  all  the  incidents 
thereof. 

It  is  by  reason  of  certain  other  provisions  of  the  constitution 
relative  to  district  courts  of  appeal,  that  reliance  is  placed 
for  the  claim  that  the  supreme  court  may  review  a  decision 
of  a  district  court  of  appeal  in  a  habeas  corpus  proceeding, 
although  it  may  not  review  a  decision  of  a  superior  court  in 
such  a  matter.  The  first  of  these  is  the  provision  that  the 
supreme  court  ''shall  also  have  appellate  jurisdiction  in  all 
cases,  matters  and  proceedings  pending  before  a  district  court 
of  appeal  which  shall  be  ordered  by  the  supreme  court  to  be 
transferred  to  itself  for  hearing  and  decision  as  hereinafter 
provided."  It  is  obvious  that  it  was  not  the  design  of  this 
provision  to  create  a  right  of  appeal  in  any  matter,  or  to  give 
appellate  jurisdiction  to  the  supreme  court  in  any  matter 
where  no  right  of  appeal  was  given  by  some  other  provision 
of  law.  The  whole  design  was  simply  to  give  to  the  supreme 
court  the  appellate  jurisdiction  of  the  district  court  of  appeal 
in  any  case,  matter  or  proceeding,  which  might  be  leg^y 
transferred  from  such  district  court  of  appeal  to  the  supreme 
court.  The  other  provision  relied  on  is  the  following:  "The 
supreme  court  shall  have  power  ...  to  order  any  cause  pend- 
ing before  a  district  t^ourt  of  appeal  to  be  heard  and  deter- 
mined by  the  supreme  court.  The  order  last  mentioned  may 
be  made  before  judgment  has  been  pronounced  by  a  district 
court  of  appeal,  or  within  thirty  days  after  such  judgmaat 
shall  have  become  final  therein.  The  judgments  of  the  dis- 
trict courts  of  appeal  shall  become  final  therein  upon  the  ex- 
piration of  thirty  days  after  the  same  shall  have  been  pro- 
nounced.'' To  hold  this  provision  applicable  to  habeas  carpus 
proceedings  would  be  productive  of  some  peculiar  results. 
As  we  have  already  seen,  it  would  render  a  determination  of 
a  superior  court  in  such  a  proceeding  one  of  greater  dignity 
and  more  effective  than  that  of  a  district  court  of  appeal,  in 
so  far  as  the  possibility  of  any  review  by  the  supreme  court  is 
concerned.  The  determination  of  a  superior  court  would  not 
be  so  reviewable,  while  that  of  a  district  court  of  appeal  could 
be  80  reviewed.  Likewise,  it  would  make  the  decision  of  a 
single  justice  of  a  district  court  of  appeal  in  such  a  matter, 
where  he  had  made  the  writ  returnable  before  himaelfy  more 
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effective  and  of  greater  dignity  than  the  decision  of  three 
justices  of  such  court  sitting  as  a  cowri.  It  would  moreover 
seriously  impair  the  e£Scacy  of  the  remedy  of  Aobeo^  corpus, 
in  80  far  as  the  district  courts  of  appeal  are  concerned :  1.  By 
preventing  one  who  waa  improperly  remanded  to  custody  by 
such  a  court  from  immediately  inaugurating  a  new  proceed- 
ing in  the  supreme  court,  and  requiring  him  to  remain  in  cus- 
tody at  least  thirty  days  before  the  order  for  a  transfer  could 
legally  be  made  by  the  supreme  court  and  the  inquiry  as  to  the 
legality  of  his  custody  be  commenced  by  such  court;  and  2. 
By  preventing  any  judgment  of  discharge  from  being  effective 
as  a  judgment  until  the  expiration  of  the  time  within  which 
such  an  order  of  transfer  might  legally  be  made  by  the 
supreme  court,  viz.:  sixty  days,  and  this  without  any  pro- 
vision under  which  the  person  found  by  the  district  court 
of  appeal  to  be  illegally  confined  could,  pending  further  pro- 
ceedings, be  temporarily  released  from  such  custody.  It  goes 
without  saying  that  an  intention  to  accomplish  any  such  re- 
sult, so  absolutely  at  war  with  the  whole  purpose  and  scheme 
of  the  remedy  by  habeas  corpus,  which  was  designed  to  sum- 
marily release  a  petson  from  an  unlawful  custody,  should  be 
most  clearly  and  unequivocally  expressed,  before  this  court 
should  declare  the  law  to  be  so  written.  In  view  of  what  we 
have  said  as  to  the  well  settled  law  relative  to  habeas  corptcs 
proceedings,  we  feel  that  it  is  a  reasonable  construction  of  the 
provision  of  the  constitution  under  discussion,  that  it  does  not 
include  such  proceedings.  The  words  ''any  cause  pending" 
used  therein  may  reasonably  be  read,  in  the  connection  in 
which  they  are  used,  as  not  intended  to  include  and  as  not 
including  any  matter  as  to  which  the  well  settled  law  excludes 
the  idea  of  any  right  of  review,  except  where  there  is  a  lack 
of  jurisdiction.  Such  clearly  is  a  habeas  corpus  proceeding. 
But,  at  any  rate,  the  power  of  the  supreme  court  to  order  a 
transfer  is  expressly  limited  to  ''any  cause  pending  before' a 
district  court  of  appeal."  A  habeas  corpus  proceeding  can- 
not fairly  be  said  to  be  so  "pending"  at  any  time  after  judg- 
ment by  such  court.  Such  a  proceeding  is  finally  and  defi- 
nitely ended  by  the  judgment,  and  if  the  petitioner  be  ordered 
discharged  thereby,  he  is  at  once  restored  to  liberty.  The  con- 
stitutional provision  should  be  considered  in  the  light  of  this 
well  recognized  laW|  and  so  considered  it  appears  to  us  to  be 
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a  reasonable  construction  thereof  to  hold  that  it  does  not  in- 
clude habeas  corpus  proceedings. 

Besides  uniformly  denying  such  applications  for  transfer  of 
such  matters  as  have  heretofore  been  made,  we  have  also  uni- 
formly, without  dissent,  immediately  entertained  original  ap- 
plications for  writs  on  behalf  of  persons  remanded  to  custody 
by  district  courts  of  appeal,  made  at  any  time  after  such 
remand  and  within  sixty  days  thereof,  which  we  would  have 
no  right  to  do  if  the  power  of  transfer  existed.  It  has  also 
been  the  uniform  practice  of  our  district  courts  of  appeal  in 
habeas  corpus  proceedings,  where  the  justices  of  any  such 
court  were  unable  to  agree  upon  the  merits  of  the  applicar 
tion,  to  remand  the  petitioner  to  custody,  upon  the  ground 
that  they  are  unable  to  agree  upon  his  discharge,  those  courts, 
under  the  constitution,  having  no  power  to  decide  any  matter 
except  by  unanimous  vote.  This  is  a  practice  fully  author- 
ized by  the  views  expressed  in  such  cases  as  Santa  Rosa  etc. 
Co.  V.  Central  St.  Ry.  Co.,  112  Cal.  436,  [44  Pac.  733] ;  Frankel 
V.  Deidesheimer,  93  Cal.  73,  [28  Pac.  794],  and  Luco  v.  De 
Tore,  88  Cal.  26,  [11  L.  R.  A.  543,  25  Pac.  983],  which  prac- 
tically authorize  an  affirmance  of  proceedings  below,  where 
the  concurrence  of  the  necessary  number*  of  justices  in  any 
other  action  cannot  be  obtained.  Such  a  remand,  of  course, 
terminates  the  proceeding  in  that  court.  It  may  further  be 
said  that  the  legislature  has  practically  construed  the  consti* 
tutional  provision  as  not  including  habeas  corpus  proceedings, 
by  recognizing  in  section  1475  of  the  Penal  Code,  the  right 
to  an  original  application  to  the  supreme  court  in  the  event 
of  a  denial  of  relief  by  a  district  court  of  appeal. 

No  very  dire  results  are  to  be  apprehended  from  this  con- 
struction of  the  constitutional  provision.  Certainly  the  situa- 
tion is  no  worse  by  reason  thereof  than  it  has  been  during  all 
of  the  period  preceding  the  establishment  of  our  district 
courts  of  appeal.  If  it  develops  that  there  is  any  substantial 
conflict  between  decisions  of  different  district  courts  of  appeal 
on  any  question  presented  on  an  application  in  habeas  corpus, 
consideration  of  the  question  can  be  had  by  this  court  on  an 
original  application  for  a  writ  of  habeas  corpus  to  this  court  by 
the  person  remanded  to  custody.  The  general  questions  in- 
volved in  this  particular  case  are  already  before  this  court  for 
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consideration  in  a  proceeding  of  another  character  transferred 
from  the  district  court  of  appeal  of  the  second  district. 

For  the  reasons  stated  we  have  always  heretofore  ruled  that 
we  have  no  such  power  to  transfer  in  habeas  corpus  proceed- 
ings, and  we  adhere  to  such  conclusion. 

Henshaw,  J.,  Sloss,  J.,  Melvin,  J.,  and  Lorigan,  J.,  con- 
curred* 

SHAW,  J.,  dissenting. — ^A  majority  of  this  court  has  here- 
tofore in  several  instances  tacitly  held  that  the  supreme  court 
has  no  power  to  transfer  a  case  in  habeas  corpus  from  a  dis- 
trict court  of  appeal  to  the  supreme  court  for  a  rehearing. 
I  have  never  agreed  to  such  construction  of  the  constitution. 
In  my  opinion  it  is  directly  contrary  to  the  constitutional  pro- 
visions on  the  subject.  The  language  conferring  the  power  is 
80  clear  and  plain  that  no  interpretation  is  necessary.  The 
district  courts  were  created  by  a  constitutional  amendment 
adopted  in  1904  amending  several  sections  of  article  YL  Sec- 
tion 4  contains  this  clause : 

"The  supreme  court  shall  have  power  to  order  any  cause 
pending  before  the  supreme  Court  to  be  heard  and  determined 
by  a  district  court  of  appeal,  and  to  order  any  cause  pending 
before  a  district  court  of  appeal  to  be  heard  and  determined 
by  the  supreme  court.  The  order  last  mentioned  may  be  made 
before  judgment  has  been  pronounced  by  a  district  court  of 
appeal,  or  within  thirty  days  after  such  judgment  shall  have 
become  final  therein.  The  judgments  of  the  district  courts  of 
appeal  shall  become  final  therein  upon  the  expiration  of  thirty 
days  after  the  same  shall  have  been  pronounced. 

''The  supreme  court  shall  have  'power  to  order  causes  pend- 
ing before  a  district  court  of  appeal  for  one  district  to  be 
transferred  to  the  district  court  of  appeal  of  another  district 
for  hearing  and  decision." 

This  provision  expressly  gives  the  supreme  court  power  to 
transfer  any  cause.  This  includes  cases  in  habeas  corpus  as 
clearly  as  it  includes  any  other  kind  of  action.  The  word 
•'cause"  includes  proceedings  in  habeas  corpus.  Bouvier  de- 
fines the  word  ** cause,"  when  used  to  refer  to  judicial  pro- 
ceedings, as  "A  suit  or  action.  Any  question,  civil  or  crim- 
inaly  contested  before  a  court  of  justice."     (Vol.  1,  p.  295. 
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See,  also,  "Webster's  Dictionary  and  Standard  Dictionary.) 
There  are  many  decisions  of  like  effect.  {Taylor  v.  United 
States,  45  Fed.  531 ;  Ervnn  v.  United  States,  37  Fed.  470,  [2 
L.  R.  A.  229] ;  In  re  Parnum,  51  N.  H.  383;  Nacoochee  H,  Jf. 
Co.  V.  Davis,  40  Qa.  320;  Bridgton  v.  Bennett,  23  Me.  425.) 
The  two  cases  first  cited  hold  that  a  proceeding  to  punish  a 
witness  for  contempt  of  court  is  a  ** cause."  In  the  Bridgton 
case  the  court  said:  ''A  term  more  comprehensive  could  not 
have  been  readily  selected." 

The  context  of  section  4  shows  that  proceedings  in  habeas 
corpus  were  intended  to  be  included  in  the  term  "cause"  in 
the  paragraphs  above  quoted.  The  first  paragraph  of  the 
section  defines  the  appellate  and  original  jurisdiction  of  the 
supreme  court.  With  respect  to  the  latter,  it  declares  that 
it  shall  have  ''power  to  issue  writs  of  mandamus,  certiorari, 
prohibition  and  Jiabea^  corpus.**  Following  are  provisions  de- 
fining the  boundaries  of  the  several  districts  of  the  state. 
Then  comes  a  paragraph  defining  the  original  and  appellate 
jurisdiction  of  the  district  courts  of  appeal.  Their  original 
jurisdiction  is  declared  to  include  **  power  to  issue  writs  of 
mandamus,  certiorari,  prohibition  and  habeas  corpus.**  Then 
follows  the  clause  first  above  quoted  giving  the  supreme  court 
power  to  transfer  "any  cause"  to  or  from  either  court.  In 
cases  of  mandamus,  certiorari,  and  prohibition,  begun  in  the 
district  court,  the  supreme  court  has  always  recognized  and 
has  frequently  exercised  this  power  of  transfer.  By  the 
above  quoted  clauses  the  proceeding  in  habeas  corpus  is  placed 
in  the  same  category  with  the  classes  of  cases  just  mentioned. 
It  seems  indisputable  that  the  court  must  have  the  same  power 
to  transfer  in  haieas  corpus  as  in  the  other  cases.  If  a  case 
in  one  of  the  classes  first  named  is  a  "cause,"  a  proceeding  in 
habeas  corpus  must  also  be  a  "cause"  within  the  meaning 
of  the  section. 

Furthermore,  section  24  of  the  same  article,  being  a  part 
of  the  same  amendment,  provides  that  if  the  justices  of  a  dis- 
trict court  "are  unable  to  concur  in  a  judgment,  they  shall 
give  their  several  opinions  in  writing  and  cause  copies  thereof 
to  be  forwarded  to  the  supreme  court."  It  does  not  provide 
for  a  transfer  to  the  supreme  court  in  such  cases.  The  para- 
graph of  section  4,  first  quoted,  has  always  been  considered 
to  authorize  such  transfer  and  transfers  are  made  accordingly. 
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It  was  evidently  intended  to  include  cases  where  there  was  a 
disagreement  in  the  district  court,  as  well  as  other  cases,  in 
order  to  avoid  the  predicament  of  absolute  inability  of  the 
district  court  to  dispose  of  the  cause,  or  the  imperative  neces- 
sity, under  the  reasons  given  in  Luco  v.  De  Toro,  88  Cal.  26, 
[11  li.  B.  A.  543,  25  Pac.  983],  for  some  of  the  justices  to 
concur  in  a  judgment  which  they  believe  to  be  erroneous, 
merely  to  end  the  litigation.  There  is  absolutely  no  good  rea- 
son for  forcing  the  justices  of  that  court  to  do  this  in  habeas 
corfyus  cases  alone  when  it  can  be  avoided  by  allowing  section 
4  to  have  the  effect  which  its  words  express. 

The  fact  that  the  supreme  court  has  heretofore  entertained 
original  applications  in  habeas  corpus  by  persons  who  have 
been  remanded  on  a  similar  application  to  the  district  court, 
and  the  fact  that  the  legislature  has  recognized  its  power  to 
do  so,  is  without  argumentative  force.  The  power  is  given  by 
the  constitution.  The  legislature  can  neither  take  it  away  nor 
confer  it,  nor  does  legislative  sanction  strengthen  it.  A  judg- 
ment in  habeas  corpus  refusing  to  discharge  a  person  in  cus- 
tody on  a  criminal  charge  is  no  bar  to  a  subsequent  writ  in 
any  court  for  the  same  cause.  It  is  a  bar  only  where  there 
is  a  discharge,  or  where  two  persons  are  contending  for  the 
right  to  the  custody  of  a  third  person.  (1  Freeman  on  Judg- 
mentSj  sec.  324;  Ex  parte  Perkins,  2  Cal.  424;  Ex  parte  Ring, 
28  Cal.  251.)  This  principle  gives  this  court  full  power  to 
entertain  such  applications  after  a  judgment  of  remand  in  the 
district  court  and  the  exercise  of  this  power  heretofore  has 
been  wholly  attributable  to  this  reason  and  not  to  the  theory 
that  no  power  existed  to  order  a  transfer.  No  application  for 
a  transfer  to  this  court  from  a  district  court  has  ever  been 
made  in  a  case  where  the  right  to  custody  of  a  third  person 
was  in  issue  and  the  district  court  had  given  judgment  upon 
it.  Being  a  former  adjudication,  there  would  be  no  right  or 
power  of  review  in  any  court,  unless  this  court  has  power, 
under  section  4,  aforesaid,  to  vacate  the  decision  of  the  dis- 
trict court  of  appeal  and  transfer  the  cause  to  the  supreme 
court  for  a  rehearing.  If  the  power  exists  in  that  case,  it 
must  exist  in  all  cases. 

The  argument  that  the  provision  should  not  be  given  effect 
to  allow  transfers  from  district  courts,  because  hitherto  no 
appeal  has  ever  been  provided  in  this  state  from  a  decision  in 
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habects  corpus  by  a  superior  court  or  judge  thereof,  or  by  a 
justice  of  the  supreme  or  district  court,  I  cannot  understand. 
If  the  words  are  unambiguous,  as  I  think  must  be  admitted, 
and  the  power  of  transfer  is  given  thereby,  the  giving  or  with- 
holding of  the  right  of  appeal  from  decisions  of  other  tribu- 
nals by  other  statutes  or  parts  of  the  constitution  has  no 
bearing  upon  the  meaning  of  this  particular  part  of  the  con- 
stitution. Such  analogies  are  significant  only  when  there  is 
an  ambiguity  to  clear  up.  That  there  should  be  a  right  of 
appeal  by  the  state  from  the  judgment  of  the  superior  court 
discharging  a  prisoner  is  shown  by  the  result  of  the  Hughes 
case  (159  Cal.  360,  [113  Pac.  684]),  where  a  prisoner  in 
Folsom  state  prison,  regularly  convicted  and  sentenced  by  the 
superior  court  of  one  county,  was  released  without  legal  cause 
by  the  superior  court  of  another  county,  and  the  state  was  de- 
clared to  be  remediless.  Moreover,  the  legislature  could  at 
any  time  destroy  this  argument  by  providing  for  an  appeal 
in  such  caseSi  The  argument  amounts  to  only  this,  that  since 
a  defect  in  one  part  of  our  judicial  system  has  been  suffered 
to  continue  so  long,  although  it  has  caused  some  miscarriages 
of  justice,  it  must  be  assumed  that  a  constitutional  provision 
designed  to  avoid  a  similar  defect  in  the  district  court  system 
does  not  mean  what  it  plainly  says,  because  to  give  it  such 
effect  would  make  the  system  different  in  that  respect  from 
any  that  has  heretofore  been  established.  It  seems  to  me  that 
the  obvious  defect  existing  as  to  superior  courts  furnishes  a 
good  reason  for  avoiding  it  in  the  newly  created  jurisdiction 
and  for  giving  the  provision  that  effect,  even  if  it  were  not 
clear,  but  might  reasonably  be  so  construed. 

The  decision  defeats  to  a  very  large  and  important  extent 
one  of  the  main  objects  for  which  this  power  of  transfer  was 
given.  In  People  v.  Davis,  147  Cal.  348,  [81  Pac.  718],  this 
court  declared  that  the  power  to  transfer  was  given  to  make 
the  supreme  court  the  court  of  final  decision  upon  all  import- 
ant questions  of  law  and  to  enable  it  to  supervise  the  decisions 
of  the  several  district  courts  of  appeal,  in  order  to  secure  a 
uniform  rule  of  decision  throughout  the  state.  The  proceed- 
ing in  habeas  corpus  is  resorted  to,  more  than  any  other  form 
of  action,  to  obtain  decisions  upon  the  construction,  constitu- 
tionality, and  effect  of  penal  laws.  The  result  of  this  decision 
is  that  we  may  have  in  this  state  three  independent  judicial 
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systems,  each  coDstruing  and  giving  effect  to  statutes,  charters, 
and  the  constitution,  in  their  own  way  and  differently  from 
the  others,  without  there  being  any  means  of  revising  or  har- 
monizing their  decisions,  except  upon  the  chance  that  some 
other  person  may  bring  a  case  in  the  supreme  court  involving 
the  same  question.  The  experience  of  eight  years  which  have 
elapsed  since  the  district  courts  were  created  demonstrates 
that  this  chance  never  happens  when  a  decision  of  the  district 
court  is  against  the  state. 

For  these  reasons  I  am  of  the  opinion  that  the  power  to 
transfer  exists  in  cases  of  proceedings  in  habeas  corpus  as 
fully  as  in  any  other  kind  of  action  or  proceeding,  and  that 
to  hold  otherwise  is  contrary  not  only  to  the  letter  but  also 
to  the  purposes  of  the  constitutional  provision. 


[CWm.  No9.  1749,  1750.    In  Bank.— Pftbniary  19,  1913.] 

In  Re  E.  S.  POTTER,  on  Habeas  Corpus. 

PHAElfAOT    AND    PoiSON    ACTS    In    PaRI    MaTEBIA — HARMONIOUS    CoN- 

STBUcnoN — Power  or  Pharmacy  Board  to  Make  Beoulations. — 
The  so-called  "Pharmacy  Act"  of  1905  (S^ats.  1905,  p.  535),  as 
amended  in  1909  (Stats.  1909,  p.  1013),  and  the  so-called  "Poison 
Act"  of  1907  (Stats.  1907,  p.  124),  as  subsequently  amended  (Stats. 
1909,  p.  422;  1911,  p.  1106),  are  tn  pari  materia,  dealing  in  many 
particulars  with  the  same  subject  matter,  and  are  to  be  construed 
and  harmonized,  if  possible.  So  construed,  the  power  is  expressly 
conferred  upon  the  board  of  pharmacy  to  promulgate  "regulations 
not  inconsistent  with  the  laws  of  this  state  as  may  be  necessary  for 
the  protection  of  the  public"  in  the  sale  of  poisons. 

Id. — Begulations  must  not  be  Inconsistent  With  Laws. — The  power 
of  the  board  in  that  respect  is  limited  to  the  adoption  of  such  reg- 
ulations as  are  not  "inconsistent  with  the  laws  of  this  state." 

Id. — Grocers  Authorized  to  Seix  Certain  Poisonous  Preparations  in 
OiioiNAL  Packages — Pharmacy  Board  cannot  Destroy  Bioht  to 
Sell. — Section  16  of  the  so-called  Pharmacy  Act  as  amended  in 
1909,  ezpresely  authorizes  the  sale  by  grocers  and  dealers  gener- 
ally of  certain  enumerated  articles  containing  arsenic  and  other 
poisons,  "when  prepared  and  sold  only  in  original  and  unbroken, 
packages  and  labeled  with  the  official  poison  labels,"  and  the  phar- 
macy board  has  no  power  to  enact  a  regulation  which  would,  in 
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effect,  deprive  grocers  of  their  right  to  sell  anj  ant  poison  which 
might  be  an  arsenical  compound,  and  to  limit  the  right  of  aale  of 
Bach  poisoDfl  to  regular  licensed  pharmacists. 

Id. — ^Delegation  bt  LsoiSLATnEB  or  Power  to  Make  Bequlations. — 
The  legislature  has  power  to  delegate  to  proper  authority  the  mak- 
ing of  suitable  rules  and  regulations  for  the  conduct  and  transac- 
tion of  anj  branch  of  the  business  of  the  state,  and  to  declare  a 
yiolation  of  those  rules  a  penal  offense. 

Id. — CoNSTiTUTiOMALiTT  OT  PoisoM  AcT. — ^The  80-caIled  Poison  Act  of 
March  6,  1907,  is  constitutionaL 

Id. — Amendment  or  1911  to  Poison  Act — Phakmact  Act  not  Be- 
rsALED. — The  amendment  of  1911  to  the  Poison  Act,  hy  the  provi- 
sion regulating  the  vending  of  opium  and  its  derivatives,  cocaine, 
chloral  hydrate,  and  other  like  drugs  and  poisons,  did  npt  have 
the  effect  to  re-enact  the  Poison  Act  as  of  the  date  of  the  amend- 
ment, and  thus  to  repeal  by  implication  the  authority  in  the  Phar- 
macy Act  for  the  sale  of  certain  poisons  by  grocers. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  directed  to 
the  Chief  of  Police  of  the  City  of  Los  Angeles. 

The  facts  are  stated  in  the  opinion  of  the  court.- 

Parker  &  Moote,  for  Petitioner. 

John  D.  Fredericks,  District  Attorney,  Quy  Eddie,  City 
Prosecutor,  Prank  "W.  Stafford,  Assistant  City  Prosecutor, 
and  L.  H.  Boseberry,  Special  Prosecutor,  for  Respondent. 

HENSHAW,  J. — ^Petitioner  is  held  under  arrest  by  virtue 
of  two  criminal  complaints,  the  one  charging  him  with  a  vio- 
lation of  the  so-called  ''Poison  Act,'*  the  other  with  a  viola- 
tion of  a  resolution  and  regulation  prescribed  by  the  state 
board  of  pharmacy  under  and  by  virtue  of  certain  provisions 
of  the  Poison  Act.  The  legal  questions  presented  under  the 
two  applications  are  intimately  related  and  may  be  considered 
together. 

The  so-called  ** Poison  Act*'  is  "An  act  to  regulate  the  sale 
of  poisons  in  the  state  of  California  and  providing  a  penalty 
for  the  violation  thereof."  It  was  approved  March  6,  19Q7. 
(Stats.  1907,  p.  124.)  It  has  been  amended  in  1909  (Stats. 
1909,  p.  422),  and  again  in  1911  (Stats.  1911,  p.  1106).  But 
these  amendments  do  not  affect  the  original  act  as  to  any  of 
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the  legal  questions  herein  to  be  considered.  The  Poison  Act 
enumerated  many  poisonous,  deleterious  and  injurious  drugs 
and  other  substances  in  a  list  called  ''schedule  A."  It  regu- 
lated the  sales  of  the  articles  in  schedule  A,  and  in  section  4 
provided : 

''When  in  the  opinion  of  the  state  board  of  pharmacy,  it 
is  in  the  interest  of  the  public  health,  they  are  hereby  empow- 
ered to  further  restrict,  or  prohibit  the  retail  sale  of  any 
poison  by  rules  not  inconsistent  with  the  provisions  of  this  act, 
by  them  to  be  adopted,  and  which  rules  must  be  applicable 
to  all  persons  alike.  It  shall  be  the  duty  of  the  board,  upon 
request,  to  furnish  any  dealer  with  a  list  of  all  articles,  prep- 
arations and  compounds,  the  sale  of  which  is  prohibited  or 
regulated  by  this  act." 

A  violation  of  any  of  the  provisions  of  the  act  was  declared 
to  be  a  misdemeanor  and  an  appropriate  penalty  was  pre- 
scribed. Standing  at  the  head  of  the  list  enumerated  in  sched- 
ule A  is  "arsenic,  its  compounds  and  preparations." 

The  "Pharmacy  Act,"  "An  act  to  regulate  the  practice  of 
pharmacy  in  the  state  of  California,"  was  originally  adopted 
in  1905.  (Stats.  1905,  p.  535.)  It  declared  in  section  1: 
"From  and  after  the  passage  of  this  act  it  shall  be  unlawful 
for  any  person  to  manufacture,  compound,  sell,  or  dispense 
any  drug,  poison,  medicine  or  chemical,  or  to  dispense  or  com- 
pound any  prescription  of  a  medical  practitioner,  unless  such 
person  be  a  registered  pharmacist,  or  a  registered  assistant 
pharmacist  within  the  meaning  of  this  act,  except  as  herein- 
after provided."  Amongst  the  powers  conferred  upon  the 
board  of  pharmacy  created  thereby,  was  the  power  "to  regu- 
late the  sale  of  poisons."  In  1909  (Stats.  1909,  p.  1013)  sec- 
tion 16  of  the  act  was  amended.  This  amendment  contained 
much  new  matter.  Thus,  it  made  provision  for  the  board  of 
pharmacy  to  issue  a  permit  to  general  dealers  in  rural  dis- 
tricts to  sell  drugs  and  ordinary  household  remedies  until 
such  time  as  "a  registered  pharmacist  shall  establish  a  phar- 
macy within  three  miles  by  the  shortest  road  from  the  place 
of  business  of  such  general  dealer,"  when  no  further  permit 
was  to  be  granted.  It  then  provided  (and  this  is  the  pro- 
vision bearing  upon  the  questions  before  the  court)  that  "the 
following  drugs,  medicines  and  chemicals  may  be  sold  by 
grocers  and  dealers  generally  without  restriction."    Then  fol- 
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lowed  an  enumeration  of  many  articles^  the  list  concluding 
with  ''insect  powder,  fly  paper,  ant  poison,  squirrel  poison, 
and  gopher  poison,  and  arsenical  poisons  used  for  orchard 
spraying,  when  prepared  and  sold  only  in  original  and  mi« 
broken  packages  and  labeled  with  the  official  poison  labels.'' 

The  state  board  of  pharmaoy  adopted  a  regulation  as  fol- 
lows: 

''Whereas,  complaint  and  knowledge  has  come  to  this  board 
that  during  the  year  last  past  not  less  than  two  deaths  have 
come  to  children  from  Kellogg 's  Ant  Paste  (an  arsenical  prep- 
aration) and  it  appearing  to  this  board  that  to  more  fully 
protect  the  public  health  the  delivery  and  sale  of  this  prep- 
aration should  be  more  strictly  safeguarded,  it  is  hereby  re- 
solved by  this  board : 

"That  the  sale  of  this  preparation  will  hereafter  be  per- 
mitted only  when  said  sales  are  made  as  required  for  all  mles 
of  arsenic  and  its  preparations  (vide  schedule  A)  and  in  abso- 
lute compliance  with  sections  1,  2  and  3  of  the  'act  to  regulate 
the  sale  of  poisons  in  the  state  of  California.'  " 

The  effect  of  this  resolution,  if  valid,  is  to  deprive  grocers 
of  their  right  to  sell  any  ant  poison  which  might  be  an  arsen- 
ical compound,  and  to  limit  the  right  of  sale  of  such  poisons  to 
regular  licensed  pharmacists. 

The  laws  have  thus  been  set  out.  The  facts  are  that  peti- 
tioner is  a  grocer  and  was  arrested  for  selling  Eellogg's  Ant 
Paste,  an  ant  poison  containing  arsenic.  He  bases  his  right 
so  to  do  upon  the  above  quoted  provision  of  section  16  of  the 
Pharmacy  Act,  and  contends  that  the  regulation  of  the  board 
of  pharmacy,  by  which  he  is  forbidden  so  to  do,  is  an  illegal 
effort  to  deprive  him  of  a  right  accorded  him  by  positive 
law.  Upon  the  other  hand,  respondent  contends  that  the 
power  to  regulate  the  sale  of  poisons  is  expressly  conferred 
upon  the  board  of  pharmacy,  and  that  in  the  exercise  of  that 
power  it  is  legal  to  regulate  the  sale  of  arsenical  compounds 
and  to  place  the  sale  of  such  compounds  exclusively  xmder  the 
control  of  registered  pharmacists,  under  the  provisions  of  sec- 
tions 1  and  4  of  the  Poison  Act. 

Sections  1,  2,  and  3  of  the  Poison  Act,  to  which  reference 
IS  made  in  the  resolution  of  the  board  of  pharmacy,  throw 
certain  precautionary  limitations  and  restrictions  around  the 
sale  of  poisons.    A  book  for  the  entry  of  sales  is  required. 
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with  the  name,  address,  and  signature  of  the  purchaser,  and 
the  quantity  of  poison  sold;  a  form  of  label  is  prescribed 
which  shall  bear  a  skull  and  cross  bones  and  contain  the  word 
'^ poison";  the  name  of  an  antidote,  or  of  suitable  common 
antidotes  shall  be  printed  on  the  label,  and  the  board  of 
pharmacy  shall  have  power  to  revise  and  amend  the  list  of 
antidotes.  But,  besides  being  regulatory  in  the  matter  of  the 
vending  of  poisons,  sections  1,  2,  and  3  of  the  ''Poison  Act" 
arc  also  restrictive.  They  limit  the  right  to  sell,  to  registered 
pharmacists  alone. 

It  is  manifest  from  a  reading  of  the  Pharmacy  Act  and  the 
** Poison  Act"  that  they  are  statutes  in  pari  materia,  dealing 
in  many  particulars  with  the  same  subject  matter,  and  are  to 
be  construed  and  harmonized,  if  possible.  And  so  reading 
and  construing  them,  the  power  is  expressly  conferred  upon 
the  board  of  pharmacy  to  promulgate  "regulations  not  incon- 
sistent with  the  laws  of  this  state  as  may  be  necessary  for 
the  protection  of  the  public"  in  the  sale  of  poisons.  But  the 
very  apparent  and  declared  limitation  upon  the  power  of  the 
board  in  this  respect  is  to  adopt  such  regulations  as  are  ''not 
inconsistent  with  the  laws  of  this  state,"  and  the  conclusion 
cannot  be  avoided  that  the  regulation  here  under  consideration 
is  in  direct  conflict  with  an  express  law  of  the  state — ^a  law 
which  expressly  empowers  grocers,  such  as  the  defendant,  to 
sell  ant  poisons  "when  prepared  and  sold  only  in  original  and 
unbroken  packages  and  labeled  with  the  official  poison  labels." 
For,  upon  most  manifest  considerations  of  public  welfare, 
we  construe  the  phrase  last  quoted  to  apply  to  all  poisons 
permitted  to  be  sold  by  grocers.  Little  difficulty  would  be  ex- 
perienced if  the  regulations  here  under  consideration  went  no 
further  than  to  require  grocers  and  dealers  generally  to  adopt 
the  same  measures  and  precautions  exacted  of  registered  phar- 
macists under  sections  1,  2,  and  3  of  the  act.  Regulations, 
such  as  these,  in  the  nature  of  things,  would  not  be  held  un- 
reasonable. But  the  regulation  in  question  unfortunately 
goes  further  and,  as  we  have  said,  bars  the  grocers  and  deal- 
ers generally  from  an  express  right  conferred  upon  them  by 
statute.  For,  construing  these  two  acts  by  their  terms,  they 
amount  to  this:  that  restrictions  are  cast  around  the  sale  of 
poisons,  both  as  to  the  persons  who  may  sell  and  the  methods 
by  which  the   sales  may  be   made.    These  sales^  generally 
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speaking,  may  be  made  only  by  a  registered  pharmacist  or  a 
registered  assistant  pharmacist,  and  the  board  of  pharmacy 
may  make  reasonable  regulations  in  addition  to  those  pre- 
scribed by  the  state,  and  may  add  to  the  list  contained  in 
schedule  A  of  poisonous,  deleterious  and  injurious  substances, 
any  other  such  as  in  its  view  should  properly  be  plifced  there. 
But  with  this  limitation,  however,  that  certain  designated  ar- 
ticles may  be  sold  by  grocers  and  dealers  generally,  amongst 
which  is  ant  poison  in  original  and  unbroken  packages.  In- 
deed, so  far  as  the  safety  of  the  public  is  concerned,  if  the 
board  of  pharmacy  had  seen  fit  to  impose  upon  the  grocers 
and  dealers  the  same  restrictions  and  regulations  that  are  or 
may  be  imposed  upon  the  registered  pharmacists,  everything 
desirable  would  have  been  accomplished.  The  same  safe- 
guards and  precautions  would  then  attend  the  sale,  whether 
by  pharmacist  or  grocer,  and  no  one  would  contend  that  any 
greater  safety  to  the  public  would  arise  if  the  original  package 
of  poison  were  handed  out  by  a  drug  clerk  than  would  attach 
if  it  were  delivered  by  a  grocery  clerk. 

Under  the  view  thus  expressed,  we  need  not  be  at  pains 
to  follow  counsel  through  their  discussion  of  the  law  touching 
the  power  of  the  legislature  to  delegate  its  functions,  or  touch- 
ing the  power  of  some  designated  inferior  board  or  tribunal 
to  create  or  declare  a  crime.  For,  having  determined  that  the 
regulation  itself  is  not  one  within  the  power  of  the  board  of 
pharmacy  to  pass,  all  other  considerations  become  subordinate 
and  unnecessary.  In  passing,  however,  it  is  proper  to  say 
that  no  doubt,  of  course,  can  be  entertained  of  the  legislative 
power  to  delegate  to  proper  authority  the  making  of  suitable 
rules  and  regulations  for  the  conduct  and  transaction  of  any 
branch  of  the  business  of  the  state,  and  for  the  same  legis- 
lative power  to  declare  a  violation  of  those  rules  a  penal 
offense.  {United  States  v.  Moody,  164  Fed.  269;  United 
States  V.  Grimaud,  220  U.  S.  506,  [55  L.  Ed.  563,  31  Sup.  Ct. 
Rep.  480].) 

What  has  already  been  said  sufKciently  indicates  our  views 
and  the  reasons  therefor,  to  the  effect  that  the  Poison  Act 
itself  is  not  unconstitutional. 

In  1911  the  Poison  Act  was  amended  by  provision  regulat- 
ing the  vending  of  opium  and  its  derivatives,  cocaine,  chloral 
hydrate,  and  other  like  drugs  and  poisons.    Respondent  ar- 
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gaes  that  the  legal  effect  of  this  amendment  is  to  re-enact  the 
Poison  Act  as  of  the  date  of  the  amendment,  and  thus  to 
repeal  by  implication  the  authority  in  the  Pharmacy  Act  for 
the  sale  of  certain  poisons  by  grocers.  But  this  would  be 
carrying  the  doctrine  of  repeals  by  implication  to  a  most 
extraordinary  length  and  would  do  violence  to  the  express 
terms  of  the  law.  (Pol.  Code,  sec.  325;  Swamp  Land  etc, 
V.  Glide,  112  Cal.  90,  [44  Pac.  451].)  Counsel  admit  their 
inability  to  furnish  authority  sustaining  the  doctrine  of  such 
a  repeal,  and  the  absence  of  such  authority  is  a  strong  argu- 
ment against  the  soundness  of  the  doctrine.  The  law  of  course 
is  that  repeals  by  implication  are  not  favored,  and  they  are 
declared  only  where  an  absolute  repugnancy  between  laws  ex- 
ists. Here  no  such  repugnancy  exists,  and  it  is  the  duty  of 
the  court  to  reconcile  rather  than  to  destroy.  The  harmony 
between  and  the  reconciliation  of  the  terms  of  the  two  stat- 
utes is  abundantly  established  by  treating  the  authority  to 
the  grocers  to  vend  certain  poisons  as  an  exception  to  the 
general  law. 

It  follows  herefrom  that  the  criminal  complaints  against 
this  defendant  charge  no  crime  and  that  therefore  he  is  en- 
titled to  his  liberty. 

It  is  therefore  ordered  that  the  petitioner  be  discharged 
from  custody. 

Shaw,  J.,  Sloss,  J.,  Angellotti,  J.,  and  Melvin,  J.,  concurred. 


[L.  A.  No.  2994.    Department  Two.— Pebruaiy  20,  1913.] 

MARY  B.  N.  CLAPP,  and  E.  P.  CLAPP,  her  Husband, 
Appellants,  v.  F.  S.  CHURCHILL  et  al.,  Respondents. 

Bound  ABIES — ^Aobzed  Link — ^Uncertainty  as  to  Tbub  Bound  abt. — The 
doctrine  of  an  agreed  bouTidar7  line  and  its  binding  effect  upon 
the  eonterminoDB  owners  rests  fundamentallj  upon  the  fact  that 
there  is,  or  is  believed  by  all  parties  to  be,  an  uncertainty  as  to  the 
location  of  the  true  line.  When  that  uncertainty  exists,  or  is 
iMlieved  by  them  to  exist,  they  may  amongst  themselves  by  agree- 
ment, fix  the  boundary  line,  and  that  agraement  will  bind  all  the 
aonsenting  parties. 
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Id. — AcQuiEScxNCS  IK  Link — ^IJncertaintt  am  to  Tkds  Linb  Esssntlu. 
TO  Agreement  Fixing  Different  Line. — ^Acquiescence  is  merel/ 
eridenee  of  the  agreement  and  can  properly  be  considered  ms  evi- 
dence of  an  agreement  only  when  a  formal  agreement  would  itself 
have  made  a  binding  contract.  But  a  formal  agreement  to  fix  the 
boundary  line  is  not  valid,  indeed  is  void,  if  the  parties  know,  or 
one  of  them  knows,  that  the  agreed  Hne  is  not  the  true  Hne,  or, 
in  other  words,  if  there  be  not  an  actual  or  believed  uncertainty 
as  to  the  true  line.  This  is  so  because  title  to  real  property  can 
be  transferred  only  by  descent,  deyise,  conveyance  inter  vivas,  or 
by  adverse  holding,  and  to  allow  parties  where  their  common  boun- 
dary line  is  not  uncertain  or  in  dispute  by  a  mere  agreement  to 
give  one  title  which  belongs  in  another  would  be  the  recognition 
of  a  mode  of  transferring  title  not  countenanced  by  law. 

Id. — Estoppel  to  Question  Line  Fixed  bt  Agreement. — When  such 
an  agreement  has  been  deliberately  entered  into  it  is  not  the  theory 
of  the  law  that  there  has  been  a  conveyance  of  any  land  from  tho 
one  conterminous  owner  to  the  other,  but  it  is  that  they  have  agreed 
between  themselree  as  to  the  land  which  they  respectively  ovrn  under 
circumstances  which  estop  either  of  them  thereafter  from  denying 
it 

Id. — Inferences  Arising  fbqm  Acquiesgengb — ^Inferences  or  Uncer- 
tainty Disproved  bt  Evidencb  to  Conikart. — The  inference  of  an 
agreement  arising  from  acquiescence  may  support  the  added  infer- 
ence that  the  inferred  agreement  was  based  on  a  questioned  boun- 
dary. The  primary  inference  is  of  a  vaUd  pre-existing  agreement, 
and  to  be  TaMd  that  agreement  must  have  been  based  on  a  doubt- 
ful boundary  line.  This  inference  of  a  doubtful  boundary  will  not 
prevail  against  the  proved  fact  to  the  contrary,  that  there  was  no 
question  or  doubt  or  dispute  between  both  parties  over  the  boundary. 

Id. — ^Action  to  Determine  Boundary — ^Insufficient  Evidence  of  Un- 
certainty.— ^In  an  action  to  determine  the  common  boundary  line 
between  the  lands  of  conterminous  owners,  in  which  the  plaintiffs 
sought  to  establish  a  line  different  from  that  called  for  in  their 
deeds,  under  an  agreement  between  such  owners  so  fixing  it,  the 
evidence  is  held  insufficient  to  show  any  uncertainty  touching  the 
boundary  line  which  would  support  such  an  agreement. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  triaL 
George  H.  Hutton,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  I.  Morrison,  and  F.  Q.  Cruickshank,  for  Appellants. 

G.  A.  Gibbs,  and  Eichards  &  Carrier,  for  B^pondenta. 
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P.  A.  Bergerot,  and  A.  P.  Dessouslavy,  Amici  Cturiae,  on 
petition  for  hearing  in  Bank. 

HENSHAW,  J. — This  action  was  brought  to  determine  the 
common  boundary  line  between  plaintiffs'  land  upon  the  north 
and  defendants'  land  upon  the  south,  and  to  restrain  defend- 
ants from  cutting  down  and  destroying  a  row  of  pomegranate 
trees  which  plaintiffs  assert  are  upon  and  define  the  boundary 
line.  A  nonsuit  was  granted  and  from  the  judgment  which 
followed  plaintiffs  appeal. 

The  land  in  controversy  is  a  strip  four  or  five  feet  wide  and 
590  feet  long.  There  is  no  contention  that  there  are  any  false 
calls  in  the  deed  to  the  plaintiffs  nor  that  there  is  any  dis- 
crepancy between  the  calls  and  visible  and  declared  monu- 
ments. The  deed  of  the  plaintiffs,  it  is  stipulated,  is  certain 
in  its  terms,  and  running  the  courses  and  distances  of  this 
deed,  the  boundary  line  is  fixed  four  or  five  feet  north  of  the 
row  of  pomegranate  trees.  Nor  is  this  a  case  where  the  liti- 
gants hold  from  a  common  grantor,  or  where  one,  the  owner 
of  the  whole  tract,  is  the  grantor  of  the  other  who  thus  becomes 
the  owner  of  a  portion  of  the  tract.  The  case  is  one  where 
plaintiffs  to  prevail  must  establish  an  uncertain  boundary 
line,  an  agreement  between  the  conterminous  owners  to  fix' 
that  boundary  line  and  the  fixing  of  that  line  by  agreement, 
or  must  establish  their  title  by  adverse  possession.  The  motion 
for  a  nonsuit  was  addressed  to  the  insufficiency  of  the  evidence 
to  show  plaintiffs 'ownership  of  the  property  by  either  method. 
Thus,  as  one  of  the  grounds  of  the  motion,  it  was  urged  that 
no  adverse  possession  for  the  statutory  period  with  payment 
of  taxes  had  been  proven,  and  upon  the  other  it  was  urged 
''that  the  plaintiff  has  not  been  in  possession  witli  improve- 
ments of  a  substantial  order  for  five  years ;  and  that  there  was 
no  dispute  shown  or  uncertainty  to  make  an  agreement  as  to 
what  the  boundary  line  should  have  been  with  anybody;  and 
there  is  no  estoppel;  and  no  improvements  have  been  made 
such  as  would  make  it  equitable  that  the  plaintiffs  should 


recover." 


Upon  the  matter  of  adverse  possession  there  is  no  conten- 
tion that  it  was  proved  by  plaintiffs  that  any  title  was  thus 
acquired.  Whatever  may  have  been  plaintiffs'  apts  of  domin* 
ion,  ownershipi  and  control  over  the  disputed  strip,  it  is  un- 
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questioned  that  they  did  not  pay  the  taxes  thereon.  The 
whole  case,  therefore,  rests  upon  the  proposition  first  set  forth. 
The  action  was  brought  in  February,  1911.  Plaintiffs  ac- 
quired title  to  their  property  in  1905,  more  than  five  years 
prior  to  the  commencement  of  the  action.  Title  to  plaintiffs' 
property  stood  in  the  name  of  Mary  B.  N.  Clapp.  Doctor 
Clapp,  her  husband,  joined  with  her  as  plaintiff,  testifies  in 
substance,  that  in  purchasing  and  entering  into  possesion  of 
the  land  he  took  it  for  granted  that  the  southern  boundary 
line  was  a  row  of  pomegranate  trees  with  a  fence,  or  the  rem- 
nants of  a  fence  running  through  it.  The  fence  was  a  wire 
fence  supported  partly  by  the  pomegranate  trees  and  partly 
by  some  two  or  three  old  posts.  Only  parts  of  the  fence  were 
there.  He  had  a  new  fence  put  up  to  keep  the  boys  out 
There  was  a  building,  ''a  kind  of  bam  and  chicken  corral, 
and  a  house  at  the  southeast  corner  of  lot  7,  the  south  end 
was  tight  up  against  this  hedge."  He  had  it  torn  down.  He 
always  supposed  that  the  pomegranate  trees  marked  his  south- 
em  line.  He  had  openly  occupied  all  the  property  up  to  the 
hedge.  He  trimmed  the  hedge  on  his  side  and  planted  nas- 
turtiums and  other  flowers  upon  the  strip  but  they  did  not 
grow  well  because  of  the  hedge.  He  had  built  a  garage  at 
the  southwest  comer  of  the  property.  No  part  of  the  garage 
proper  was  upon  the  disputed  strip.  Its  southern  side  cor- 
responded exactly  with  the  line  of  plaintiffs'  property  as 
called  for  in  the  deed.  However,  the  original  steps  of  the 
garage  were  built  upon  the  disputed  strip  and  these  original 
steps  were  afterward  torn  down  and  replaced  by  new  ones 
upon  the  same  spot.  No  objection  was  made  by  any  one  to 
these  acts  of  dominion  and  control.  The  witness  did  not  know 
that  the  pomegranate  hedge  was  not  the  true  southern  line 
until  he  had  a  survey  made  in  accordance  with  the  calls  of 
his  deed  and  found  that  his  line  was  thus  established  four  or 
five  feet  north  of  the  line  of  pomegranate  trees.  He  did  not 
know  that  the  boundary  stakes  were  there  along  the  true  line 
until  shortly  before  his  testimony  when  he  saw  them  uncov- 
ered. This  is  substantially  the  testimony  to  support  plain- 
tiffs' case.  It  is  silent  upon  several  important  matters. 
There  is  no  word  of  testimony  that  the  defendants,  or  any  one 
of  them,  believed  or  declared  their  northern  boundary  line 
to  be  uncertain.    There  is  no  testimony  about  any  agreement 
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fixing  the  pomegranate  hedge  as  the  accepted  boundary  line 
becauae  of  such  uncertainty,  and  the  whole  case  of  the  plain- 
tiffs resolves  itself  down  to  this,  that  plaintiffs  did  not  know 
where  the  boundary  line  called  fbr  by  their  deed  was,  but 
supposed  it  to  be  the  pomegranate  hedge.  There  was  no  un- 
certainty even  upon  the  face  of  the  deed.  The  pomegranate 
hedge  as  the  boundary  line  was  a  mere  assumption  upon  their 
part.  Plaintiffs  exercised  certain  acts  of  dominion  and  con- 
trol over  the  disputed  strip.  From  the  acquiescence  by  their 
silence  of  the  conterminous  owners  to  the  south  it  is  argued 
that  this  acquiescence  having  continued  for  a  period  equal 
to  that  required  by  the  statute  of  limitations  gives  rise  to  the 
conclusive  presumption  of  previous  agreement,  or  if  not  to 
the  conclusive  presumption,  at  least  to  a  presumption  which 
has  not  been  rebutted  by  any  evidence. 

But  the  doctrine  of  an  agreed  boundary  line  and  its  binding 
effects  upon  the  conterminous  owners  rests  fundamentally 
upon  the  fact  that  there  is,  or  is  believed  by  all  parties  to  be, 
an  uncertainty  as  to  the  location  of  the  true  line.  When  that 
uncertainty  exists,  or  is  believed  by  them  to  exist,  they  may 
amongst  themselves  by  agreement,  fix  the  boundary  line,  and 
that  agreement  will  bind  all  the  consenting  parties.  Acquies- 
cence is  merely  evidence  of  the  agreement  and  can  properly 
be  considered  as  evidence  of  an  agreement  only  when  a  formal 
agreement  would  itself  have  made  a  binding  contract.  But  a 
formal  agreement  to  fix  a  boundary  line  is  not  valid,  indeed 
is  void,  if  the  parties  know,  or  one  of  them  knows,  that  the 
agreed  line  is  not  the  true  line,  or,  in  other  words,  if  there 
be  not  an  actual  or  believed  uncertainty  as  to  the  true  line. 
This  is  so  because  under  our  law  title  to  real  property  can  be 
transferred  only  by  descent,  devise,  conveyance  inter  vivos, 
or  by  adverse  holding,  and  to  allow  parties  where  their  com- 
mon boundary  line  was  not  uncertain  or  in  dispute  by  a  mere 
agreement  to  give  one  title  which  belongs  in  another  would  be 
the  recognition  of  a  mode  of  transferring  title  not  counten- 
anced by  law.  {Lexvis  v.  Ogram,  149  Cal.  506,  [117  Am.  St. 
Eep.  151, 10  L.  R.  A.  (N.  S.),  610,  87  Pac.  60] ;  Mann  v.  Mann, 
152  Cal.  23,  [91  Pac.  994] ;  Young  v.  Blakeman,  153  Cal.  477, 
[95  Pac.  888] ;  Loustalot  v.  McKeel,  157  Cal.  634,  [108  Pac. 
707].)  When  such  an  agreement  has  been  deliberately  en- 
tered into  it  is  not  the  theory  of  the  law  that  there  has  been 
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a  conveyance  of  any  land  from  the  one  conterminous  owner 
to  the  other,  but  it  is  simply  that  they  have  agreed  between 
themselves  as  to  the  land  which  they  respectively  own  under 
circumstances  which  estop  either  of  them  thereafter  from 
denying  it.  This  does  not  mean  that  the  inference  of  an 
agreement  arising  from  acquiescence  does  not  support  the 
added  inference  that  the  inferred  agreement  was  based  on  a 
questioned  boundary.  The  primary  inference  is  of  a  valid 
pre-existing  agreement  and  to  be  valid  that  agreement  must 
have  been  based  on  a  doubtful  boundary  line.  But  what  is 
meant  is  that  this  inference  of  a  doubtful  boundary  will  not 
prevail  against  the  proved  fact  to  the  contrary, — ^namely,  that 
there  was  no  question  or  doubt  or  dispute  between  both  par- 
ties over  the  boundary. 

In  the  case  under  consideration  plaintiff's  evidence  com- 
pletely breaks  down  in  its  failure  to  show  an  uncertainty 
touching  the  boundary  line  which  would  support  such  an 
agreement  for,  as  is  said  in  Lewis  v.  Ogram:  '^such  an  agree- 
ment necessarily  is  not  valid  for  any  other  purpose  than 
that  of  settling  an  uncertainty  in  regard  to  common  bound- 
ary." Plaintiff  shows  that  he  did  not  know  where  the  true 
boundary  line  was  until  he  caused  his  land  to  be  surveyed 
when  it  was  easily  determined.  But  his  uncertainty  was  not 
the  defendants'  uncertainty,  and  there  is  not  the  slightest  evi- 
dence that  they  considered  that  their  northern  boundary  line 
was  uncertain  in  its  location.  Therefore,  the  acquiescence  of 
the  defendants  in  the  acts  of  the  plaintiffs  in  their  exercise 
of  dominion  over  the  strip  might  make  against  them  for  their 
failure  to  assert  their  right,  if  title  were  claimed  by  adverse 
possession,  a  claim  which  has  heretofore  been  said  could  not, 
in  this  instance,  be  sustained.  But  it  is  without  meaning  or 
potency  under  the  contention  of  an  agreed  boundary  line  be- 
cause, as  has  been  said  and  shown,  an  agreement  fixing  a  com- 
mon boundary  line  can  only  have  eflScacy  where  the  true 
boundary  is  either  uncertain  in  fact  or  is  believed  by  the  con- 
tracting parties  to  be  uncertain. 

The  witness  Doctor  Clapp  was  asked  the  question:  **Will 
you  state  what  conversation  you  had  with  reference  to  the 
south  boundary  line  of  your  property  at  the  time  you  went 
into  possession  there t"  He  answered,  "I  did  not  have  a  very 
distinct  conversation  in  the  matter,  but  the  boundary  line  was 
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indicated  to  me  as  the  south  side  of  that  property,  and  I  had 
no  survey  made  of  it.''  A  motion  to  strike  out  the  answer 
touching  the  conversation  was  made  unless  it  was  shown  to 
have  been  a  conversation  with  the  defendants,  and  the  motion 
was  granted.  The  ruling  was  proper.  The  witness  does  not 
declare  that  this  conversation  was  had  with  the  defendants  or 
any  of  them ;  he  does  not  declare  that  the  row  of  pomegranate 
trees  was  indicated  to  him  as  his  boundary  line.  He  had 
sufficiently  indicated  his  own  ignorance  of  his  true  boundary 
line  and  this  evidence  would  not  in  the  slightest  tend  to  show 
that  the  defendants  or  any  of  them  were  in  like  ignorance. 

Again  the  witness  was  asked:  "State  what  you  claimed  as 
the  south  boundary  line  of  your  property  during  the  time  you 
were  in  possession  t"  While  an  objection  to  the  question  was 
made  upon  the  ground  that  the  evidence  was  inadmissible  un- 
less these  claims  were  shown  to  have  been  brought  to  the 
knowledge  of  the  defendants,  and  while  the  objection  was  sus- 
tained, nevertheless  the  witness  was  permitted  to  answer  and 
did  answer  freely:  **We  occupied  all  of  the  property  up  to 
the  hedge  openly.  •  •  .  Since  we  came  into  possession  we  have 
occupied  it." 

A  witness  testified  that  he  had  sowed  seeds  for  Doctor  Clapp 
along  the  disputed  strip,  concluding  his  answer  by  saying, 
''and  I  have  supposed  that  the  hedge  belonged  to  Doctor 
Clapp."  The  quoted  portion  of  his  answer  was  stricken  out 
on  motion.  It  is  asserted  that  this  was  error.  Clearly  the 
supposition  of  the  witness,  even  if  it  be  dignified  as  do  appel- 
lants by  calling  it  his  "opinion"  touching  the  title  to  the 
property,  was  not  admissible  in  evidence. 

No  other  points  upon  the  reception  and  rejection  of  evi- 
dence are  made,  and  for  the  reasons  given,  the  judgment  and 
order  appealed  from  are  affirmed. 

Melvin,  J.,  and  Lorigan,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[L.  k.  No.  2974.    Department  T^ro. — ^Febmaxy  21,  1913.] 

HA.TTIE    C.  DANTELSON  and  EMIL    A.  DANIELSON, 

Appellants,  v.  ANN  M.  NEAL,  Bespondent. 

Reformation  of  Deed — Pri(«  Demand  not  Necessasy  to  Action. — An 
action  will  lie  in  this  state  for  the  reformation  of  a  deed  without 
a  demand  previously  made. 

Id. — ^Pbior  Demand  When  Essential  to  Cause  of  Action. — ^Wherever 
a  right  arises  or  is  dependent  upon  demand,  that  is,  when  the  de- 
mand is  an  integral  part  of  the  cause  of  action,  it  must  be  ouide 
before  action  brought  But  when  it  is  an  unconditional  duty  of  a 
defendant  to  perform  a  certain  act,  the  suit  itself  is  the  only 
demand  necesstiry.  In  some  cases,  no  other  consequences  follow  a 
failure  to  make  demand  before  suit  brought,  than  that  the  plain- 
tiff will  not  be  allowed  to  recover  his  costs. 

Id. — Quantitt  of  Land  Conveyed — ^"Mobx  or  Less** — ^liiisTAKR  as  to 
Quantity. — The  inclusion  in  a  deed  of  the  words  "more  or  less"  in 
the  description  of  the  quantity  of  land  conveyed,  does  not  preclude 
ft  reformation  of  the  deed  for  mistake  in  not  embracing  all  the 
acreage  agreed  upon, 

Cd. — Value  of  Omitted  Land — ^Reformation  not  Refused  Becausx  of 
Bmallness. — The  fact  that  the  value  of  the  omitted  land,  upon  the 
basis  of  the  purchase  price,  was  only  eighty-three  dollars,  will  not 
in  itself  prevent  a  court  of  equity  from  granting  a  reformation  of 
the  deed. 

Id. — Statdtb  of  Limitations — Laches — ^Ersor  Patent  on  Face  of 
Deed. — Where  the  omission  to  convey  all  the  land  agreed  upon  was 
patent  upon  the  face  of  the  deed,  the  mere  fact  that  the  grantee 
failed  to  discover  it  does  not  charge  him  with  laches,  or  set  the 
statute  of  limitations  in  motion  prior  to  the  discovery  of  the 
mistake. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County.     S.  E.  Crow,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Day  &  Day,  and  William  C.  Day,  for  Appellants. 

G.  H.  Gould,  for  Respondent. 

HENSHAW,  J. — ^Plaintiffs  seek  by  their  action  the  correc- 
tion of  two  deeds  made  to  them  by  defendant^  the  one  for 
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three  acres  of  land,  the  other  for  one  acre  of  land.  The  facts 
touching  the  first  deed  sufficiently  indicate  the  character  of 
the  mutual  mistake  which  it  is  alleged  existed  in  the  making 
of  both  deeds.  Those  facts  are  that  plaintiff,  Hattie  C.  Dan- 
ielson,  bought  of  defendant  three  acres  of  land.  It  is  alleged 
that  these  three  acres  were  to  have  a  southern  frontage  of 
417.4  feet  and  **  should  be  bounded  on  the  east  by  the  easterly 
line  of  defendant's  land  and  on  the  south  by  the  Southern 
Pacific  Railroad  Company's  right  of  way,  and  should  be  so 
located  that  the  lines  should  embrace  just  three  acres  of  land, 
but  that  the  lines  should  be  in  the  proportion  of  two  to  three, 
so  that  two  acres  should  front  to  the  south  and  the  one  acre 
lying  back  should  be  just  half  the  width  of  the  other  two 
acres."  It  is  then  alleged  that  by  mutual  mistake,  ignorance, 
and  oversight,  the  courses  and  distances  actually  given  in  the 
deed  fell  short  of  containing  three  acres,  the  allegation  in  this 
respect  being  the  following: 

''That  the  mistake  in  the  amount  of  acreage  as  aforesaid, 
arose  from  the  fact  that  the  distances  given  in  the  deed  and 
the  length  of  the  boundary  lines  would,  if  run  at  right  angles, 
include  the  three  (3)  acres,  but  the  lines,  and  courses  were 
not  run  at  right  angles  to  each  other,  and  not  being  so  run 
at  right  angles  to  each  other,  decreased  the  amount  of  acreage ; 
the  north  and  south  lines,  instead  of  running  at  right  angles 
to  the  east  line,  which  is  a  due  north  and  south  line  with 
the  deflection  of  only  15',  varied  from  a  right  angle  to  said 
east  line  7°  and  53'  and  from  the  west  line  of  said  tract  as 
designated  in  said  deed  to  the  same  extent,  leaving  the  south- 
east  angle  and  the  northwest  angle  obtuse  ones  7^  and  53' 
in  excess  of  right  angles  and  the  southwest  angle  and  the 
northeast  angle  7^  and  53'  less  than  right  angles,  and  by  rea- 
son of  such  deflection  of  lines  the  east  and  west  lines  are 
brought  much  nearer  together  on  a  measurement  on  right 
angles  than  four  hundred  and  seventeen  and  four-tenths 
(417.4)  feet,  which  was  intended,  but  leaves  the  north  and 
south  lines,  three  hundred  and  thirteen  (313)  feet  apart  as 
was  intended." 

The  deeds  so  made  were  dated,  one  in  July,  1906,  the  other 
the  2l8t  of  November,  1907,  but  plaintiffs  allege  that  they 
did  not  discover  the  mistake  until  the  fifteenth  day  of  De- 
cember, 1910,  after  survey  made  by  the  county  surveyor.    A 
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demurrer,  general  and  special,  was  interposed  and  sustained 
to  the  complaint. 

Judgment  followed  for  defendant  and  plaintiffs  appeal.  In 
support  of  the  judgment  respondent  contends  that  this  action 
for  reformation  will  not  lie  without  a  demand  previously 
made,  which  demand  is  not  here  alleged.  There  is  authority 
supporting  this  view,  but  such  is  not  the  rule  of  decision  in 
this  state,  nor  is  it  the  rule  of  general  adoption.  Wherever 
a  right  arises  or  is  dependent  upon  demand;  in  other  words, 
when  the  demand  is  an  integral  part  of  the  cause  of  action, 
it  must  be  made  before  action  brought.  But  when  it  is  an 
unconditional  duty  of  a  defendant  to  perform  a  certain  act, 
the  suit  itself  is  the  only  demand  necessary.  {Oray  v.  Dough- 
erty, 25  Cal.  266 ;  Cox  v.  Delmas,  99  Cal.  104,  [33  Pac.  836] ; 
9  Cyc.  725.)  In  some  cases,  no  other  consequences  follow  a 
failure  to  make  demand  before  suit  brought,  than  that  the 
plaintiff  will  not  be  allowed  to  recover  his  costs.  (Jones  v. 
Petaluma,  36  Cal.  230;  Heinlen  v.  Martin,  53  Cal.  321.) 

The  first  deed,  after  the  description  of  the  land,  declared 
that  it  contained  "three  acres  of  land  more  or  less."  It  is 
argued  from  this  that  the  grantor  did  not  intend  to  convey 
an  exact  three  acres,  and  therefore  it  is  apparent  that  there 
was  no  mutuality  of  mistake.  It  is  quite  true,  as  said  in 
Commissioners  v.  Younger,  29  Cal.  179,  that  expressions  used 
in  such  deeds  ** about  so  many  acres"  or  '*so  many  acres  more 
or  less"  are  openly  indeterminative  and  uncertain  and  show 
that  they  are  not  of  the  essence  of  tiie  contract,  and  that  re- 
liance, so  far  as  quantity  is  concerned,  is  placed  not  upon 
them,  but  upon  the  description  by  metes  and  bounds.  But 
this  action  is  for  a  reformation  because  of  mistake,  a  part 
of  which  mistake  was  the  use  of  these  very  words.  We  think, 
without  elaboration,  that  the  complaint  is  sufficiently  free 
from  ambiguity  to  pass  demurrer. 

There  was  omitted  from  the  deeds  about  one-twenty-seventh 
of  an  acre.  The  value  of  the  omitted  land,  upon  the  basis  of 
the  purchase  price,  respondent  points  out.  is  eighty-three  dol- 
lars, but  we  cannot  agree  with  respondent  that,  because  these 
are  the  facts,  equity  will  treat  the  omitted  land  as  a  minute 
discrepancy  of  no  material  importance.  The  price  or  value 
of  omitted  lands  is,  of  course,  an  element  in  determining 
whether  or  not  equity  will  take  cognizance  of  a  suit  to  recover 
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the  omitted  portion.  {Backus  v.  Jeffrey,  47  Mich.  127,  [10 
N.  W.  138] .)  But  in  a  suit  for  land,  value  is  by  no  means  the 
all-controlling  and  determinative  consideration.  The  omitted 
land  may  be  of  great  importance  to  the  value  of  plaintiff's 
remaining  land.  It  may  have  a  peculiar  value,  preiium  affeo 
iionis,  in  plaintiff's  eyes.  Many  other  considerations  may  en- 
ter into  the  matter,  making  it  of  importance  to  plaintiffs  to 
recover  that  which  is  rightfully  theirs. 

The  demurrer  that  the  cause  of  action  is  barred  by  the  stat- 
ute of  limitations  is  not  well  taken.  The  argument  upon  this 
point  is  addressed  to  the  fact  that  the  error  was  patent  upon 
the  deed ;  that  the  means  of  discovery  were  therefore  at  hand 
to  plaintiffs,  and  their  failure  to  discover  charges  them  with 
laches  and  brings  them  within  the  bar  of  the  statute  of  limi- 
tations. But  the  contrary  view  is  expressed  in  AUen  v.  Reed, 
51  Cal.  362 ;  Sheils  v.  Haley,  61  Cal.  157 ;  Breen  v.  Donnelly, 
74  Cal.  301,  [15  Pac.  845] ;  Stanesifer  v.  Kilbum,  122  Cal. 
659,  [55  Pac.  587] ;  Hart  v.  Walton,  9  Cal.  App.  502,  [99  Pac. 
719]. 

It  is  therefore  ordered  that  the  judgment  is  reversed  and 
the  cause  remanded,  defendant  to  be  permitted  to  answer  to 
the  merits. 

Melvin,  J.,  and  Lorigan,  *3.,  concurred* 

Hearing  in  Bank  denied. 


[L.  A.  No.  8007.    Department  Two. — Febroaxy  21,  1913.] 

EERN  RIVER  COMPANY  (a  Corporation),  Appellant,  v. 
COUNTY  OF  LOS  ANGELES  (a  Public  Corporation), 
Respondent. 

Tix&noN — Assessment  or  Franchise— TJsi  or  Hiohwats  by  Eleo- 
TRic  liiNs — TouLS  NOT  COLLECTED  Alono  Boute. — The  occupanej 
bj  an  electric  light  and  power  company  of  certain  of  the  public 
highwajt  of  a  county  by  its  transmission  line,  in  pursuance  of  an 
ordinance  of  the  county  granting  it  a  franchise  to  construct  a  line 
along  such  highways  for  the  purpose  of  conducting  and  distributing 
electrical  energy  along  said  route,  is  assessable  as  a  franchise,  not- 
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withstanding  the  company  at  the  time  of  the  assessment  was  not 
using  the  transmiaeion  line  erected  along  that  route  for  the  purpose 
of  collecting  tolls. 

Id. — Assessment  of  Franchise  in  Different  School  Districts — 
Valuation — Absence  of  Fraud. — In  the  absence  of  any  fraud  on 
the  part  of  the  assessor  in  the  valuation  of  such  franchise,  the  as- 
sessments of  which  in  each  school  district  purported  to  be  upon 
the  franchise  used  in  that  particular  district,  the  fact  that  he 
valued  the  franchise  in  each  district  according  to  the  number  of 
miles  of  transmission  lines  in  that  district,  without  reference  to  the 
extent  of  the  public  highways  over  which  the  lines  were  erected, 
does  not  render  the  assessments  violative  of  section  10  of  article 
XIII  of  the  constitution,  requiring  property  to  be  assessed  in  the 
district  in  which  it  is  situated. 

Id. — Method  of  Valuation  DETEaifiNABis  bt  Assessor. — In  the  ab- 
sence of  fraud  on  the  part  of  the  assessor,  his  method  of  arriving 
at  the  valuation  of  property  is  a  matter  committed  entirely  to  his 
determination. 

Id. — Approval  of  Assessment  bt  Board  of  Equauzation. — ^Where 
such  company  had  appealed  to  the  county  board  of  equalization  to 
correct  the  alleged  inequalities  in  such  assessments,  the  refusal  of 
the  board  to  reduce  the  assessments  is,  in  the  absence  of  fraud,  eon- 
elusive  upon  the  courts. 

Id. — Invalid  Assessment — ^Highways  of  District  not  Used  fob 
Transmission  Line — ^Approval  by  Board  of  Equalization. — Such 
franchise  could  not  be  assessed  against  the  company  in  a  school  dis- 
trict in  which  no  part  of  the  publie  roads  was  used  in  the  opera- 
tion of  its  lines.  Such  an  attempted  assessment  thereof  is  without 
the  jurisdiction  of  the  assessor  to  make,  and  cannot  be  validated, 
or  rendered  conclusive,  by  the  action  of  the  county  board  of  equal- 
isation in  approving  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County.    W.  E.  Hervey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Gibson,  Dunn  &  Crutcher,  and  Edward  B.  Bacon,  for 
Appellant. 

J.  D.  Fredericks,  and  Hartley  Shaw,  for  Respondent. 

MELVIN,  J. — Plaintiff  sued,  with  partial  success,  to  re- 
cover certain  taxes  for  the  fiscal  year  1908-9,  which  had  been 
paid  under  protest.  This  appeal  is  from  that  part  of  the 
judgment  which  was  adverse  to  plaintiff. 
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Plaintiff  is  a  corporation  engaged  in  the  business  of  pro- 
ducing  electricity  for  light  and  power.  From  its  power  plant 
in  Kern  County  it  transmits  its  product  over  its  lines  to  a 
transforming  station  in  the  city  of  Los  Angeles,  where  all 
of  its  electricity  is  delivered  to  another  corporation.  No  local 
service  is  given  along  the  course  of  its  transmission  lines. 

The  tax  which  was  paid  under  protest  was  levied  upon  plain- 
tiff's ''franchise  to  use  the  public  highways  of  the  county  of 
Los  Angeles."  This  franchise  to  use  the  highways  of  the 
county  outside  of  the  city  of  Los  Angeles  was  assessed  for 
the  aggregate  sum  of  $28,960,  the  total  amount  being  dis- 
tributed by  the  assessor  among  the  various  school  districts 
through  which  plaintiff's  lines  extended  in  proportion  to  the 
mileage  in  each  district,  without  regard  to  the  actual  use  of 
the  public  highways  therein.  In  Delsur  district  plaintiff's 
lines  extended  entirely  over  private  rights  of  way  and  not 
a  foot  of  any  county  road  was  used.  In  Elizabeth  Lake,  Cas- 
tiac,  Newhall,  and  Vinedale  the  only  use  of  public  highways 
was  in  crossing,  nine  public  roads  being  so  used  for  an  aggre- 
gate distance  of  three  hundred  and  sixty  feet.  In  four  other 
districts  (Morningside,  Burbank,  West  Olendale,  and  Trop- 
ico)  more  than  fourteen  miles  of  the  public  roads  were  occu- 
pied longitudinally  by  plaintiff's  power  line,  yet  in  the 
districts  wherein  the  roads  were  merely  crossed  for  an  aggre- 
gate distance  of  three  hundred  and  sixty  feet  the  assessment 
was  more  than  twice  as  much  as  in  the  four  wherein  four- 
teen miles  of  highways  were  utilized  in  part  for  plaintiff's 
benefit. 

Plaintiff  presented  its  objections  to  the  board  of  equaliztr 
tion,  but  that  tribunal  affirmed  the  assessment. 

Appellant's  first  point  is  that  its  occupancy  of  the  high- 
ways of  Los  Angeles  County  by  its  transmission  lines  is  not 
a  franchise  and  not  assessable  as  such.  In  this  behalf  it  calls 
attention  to  the  fact  that  it  is  merely  a  manufacturer  of 
electric  power  which  it  delivers  to  a  single  consumer  and 
that  it  does  not  use  its  transmission  lines  for  the  purpose  of 
collecting  tolls.  Further,  it  submits  that  the  assessment  of 
its  transmission  lines  in  their  entirety  should  be  deemed  to 
include  whatever  rights  of  way  it  possessed  in  the  public 
roads.  In  support  of  this  position,  Spring  Valley  Water 
Works  V.  Barber,  99  Cal.  36,  [21  L.  E.  A.  416,  33  Pac.  735], 
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is  cited.  There  is,  however,  a  difference  between  that  ease 
and  this.  In  that  case,  the  permission  granted  by  the  super- 
visors of  Alameda  County  to  lay  pipes  along  the  highways 
of  said  county  did  not  authorize  the  water  company  to  sell 
water  in  that  county  and  to  collect  tolls.  ''It  had  a  mere 
right  of  way  in  common  with  all  other  persons,  entirely  un- 
connected with  any  privilege  granted  by  the  county  to  take 
tolls,  collect  water  rates  or  enjoy  any  other  special  preroga- 
tive or  advantage."  In  the  case  at  bar  the  findings  show 
that  in  1896  the  board  of  supervisors  of  Los  Angeles  County 
by  ordinance  granted  a  franchise  to  plaintiff's  predecessor 
to  construct  a  line  or  lines  along  certain  designated  highways 
of  Los  Angeles  County  for  the  purpose  of  conducting  and 
distributing  electrical  energy  along  said  route.  The  fran- 
chise carried  with  it  "the  right  to  collect  rates  or  compensation 
for  the  use  of  electrical  energy."  It  is  true  that  this  part 
of  the  franchise  was  not  being  used  at  the  time  of  the 
assessment  here  attacked  and  that  was  a  matter  proper  for 
the  consideration  of  the  board  of  equalization  in  fixing  the 
value  of  plaintiff's  privilege  for  the  purposes  of  taxation. 
The  mere  fact  that  the  right  to  collect  rates  was  not  asserted 
did  not  make  it  valueless  however.  Plaintiff's  position  as  a 
going  company,  traversing  a  rich  territory,  was  of  some  in- 
creased value  in  keeping  out  possible  competitors  in  view  of 
•the  fact  that  at  any  time  it  might  have  undertaken  to  supply 
electricity  to  the  residents  along  the  lines  of  its  transmission 
83r8tem.    It  possessed  an  assessable  franchise. 

Appellant's  next  contention  is  that  the  assessor  violated 
the  constitutional  mandate  of  section  10  of  article  XIII  in 
failing  to  assess  the  property  in  the  districts  in  which  it  was 
situated.  While  we  must  concede  that  the  method  followed  by 
the  assessor  was,  to  say  the  least,  unscientific,  in  that  he  valued 
the  franchise  in  each  school  district  according  to  the  number 
of  miles  of  transmission  lines  in  that  district,  without  refer- 
ence to  the  extent  of  the  public  highways  over  which  said 
lines  were  erected,  we  find  that  the  assessment  in  each  in- 
stance purported  to  be  upon  the  franchise  used  in  a  particular 
school  district.  This  was  a  substantial  compliance  with  the 
requirement  of  the  constitution.  In  the  absence  of  fraud, 
mere  irregularities  in  an  assessment  do  not  vitiate  it.  While 
there  were  allegations  of  fraud  in  the  complaint  and  denials 
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thereof  in  the  answer,  no  evidence  thereon  was  introduced  and 
the  coart  made  no  finding  upon  the  subject.  This  did  not 
constitute  error.  (Kaiser  v.  Dalto,  140  Cal.  170,  [73  Pac. 
828].)  In  the  absence  of  fraud  on  the  part  of  the  assessor, 
his  method  of  arriving  at  the  valuation  of  property  is  a  matter 
committed  entirely  to  his  determination.  (San  Jose  Oas  Co. 
V.  January,  57  Cal.  614;  Los  Angeles  v.  Western  Union  OU 
Co,,  161  Cal.  206,  [118  Pac.  720].) 

Respondent  is  of  the  opinion  that  the  case  of  Los  Angeles 
Oas  dt  Electric  Co.  v.  County  of  Los  Angeles,  162  Cal.  165, 
[121  Pac.  384],  is  decisive  of  the  problems  presented  here. 
In  that  case,  as  in  this,  the  public  service  corporation  had 
appealed  to  the  county  board  of  equalization  to  correct  the 
alleged  inequalities  in  the  assessment  of  its  properties.  The 
board  had  refused  to  reduce  the  assessment  and  it  was  held 
that  in  the  absence  of  fraud  the  action  of  the  board  of  equal- 
ization was  absolutely  binding  upon  this  court.  That  case 
is,  therefore,  conclusive  against  appellant  with  reference  to 
the  assessments  made  in  school  districts  where  there  was  prop- 
erty in  the  nature  of  '^franchises  to  use  the  public  highways 
of  the  county  of  Los  Angeles."  But  we  do  not  think  the 
action  of  the  board  of  equalization  is  conclusive  with  refer- 
ence to  the  assessment  of  such  ''franchise"  in  Delsur  school 
district,  wherein  not  one  foot  of  the  public  roads  was  utilized 
by  the  plaintiff  in  the  operation  of  its  lines.  The  action  of 
the  board  of  equalization  upon  a  subject  not  properly  within 
its  jurisdiction  is  not  beyond  review.  Even  a  body  posses- 
sing powers  so  enormous  and  in  certain  instances  final  juris- 
diction, may  not  validate  an  assessment  upon  nonexistent 
property.  Public  highways  are  easements,  and  when  they  are 
enjoyed  in  part  by  a  public  service  corporation  in  a  way 
creating  a  special  privilege,  and  derogating  to  that  extent 
from  the  public  servitude,  the  corporation  becomes  subject  to 
an  assessment  for  such  a  franchise  as  that  here  sought  to  be 
taxed.  Where  no  such  use  appears  within  the  territory  cov- 
ered by  an  attempted  assessment,  obviously  there  is  nothing 
to  assess,  and  a  charge  by  the  assessor  would  be  as  much  with- 
out jurisdiction  as  his  effort  to  assess  property  mortgaged  to 
the  state,  without  deduction  for  the  mortgage.  In  such  a 
case  the  board  of  equalization  is  not  the  only  tribunal  to  which 
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the  taxpayer  may  apply  for  relief.     {Brenner  v.  Los  Angeles, 
IBOCal.  77,  [116Pac.  397].) 

That  part  of  the  judgment  refusing  plaintiff's  demand  for 
a  return  of  the  taxes  paid  under  protest  upon  the  assessment 
of  its  '^franchise  to  use  the  public  highways"  in  that  part  of 
Los  Angeles  County  embraced  within  the  territory  of  Delsur 
school  district  is  reversed,  with  instructions  to  the  lower  court 
to  enter  judgment  accordingly.  In  all  other  particulars  the 
judgment  is  affirmed. 

Henshaw,  J.,  and  Lorigan,  J.,  concurred. 


[L.  A.  No.  8285,    Department  Two. — ^February  24,  1913.] 

In  the  Matter  of  the  Estate  of  HENRY  B.  GLEASON, 
Deceased.  LIDA  E.  CORBIN,  Appellant,  v.  EVA 
MILDRED  GLEASON,  Respondent. 

WUiL — Mental  Incompbtenct— XTndu*  iNrLtnENCB  —  EvmsKCE  —  Com- 
DUGT  AND  Statements  or  TKstatob  Shobtlt  After  Executing 
WUiU— -On  a  contest  of  a  will  on  the  ground  of  the  mental  incom- 
petency of  the  testator  and  the  nndne  influence  of  his  wife,  eridenee 
that  about  ten  or  fifteen  minutes  after  the  will  had  been  fully  exe- 
cuted, the  testator  returned  to  the  office  of  the  person  who  had  drafted 
it  in  an  apparently  nervous  condition  and  in  a  state  of  physical  col- 
lapse^ and  of  statements  then  made  by  him  to  the  effect  that  matters 
would  have  been  extremely  uncomfortable  at  his  home  if  the  will  had 
not  been  properly  executed,  was  competent  solely  upon  the  issue  as  to 
the  testator's  mental  condition,  and  was  incompetent  to  prove  the 
undue  influence,  and  an  instruction  so  limiting  its  effect  was  properly 
given. 

Id. — Conduct  and  Statements  not  Part  or  Bes  Gestae. — Th»  eonduet 
and  utterances  of  the  testator  on  such  occasion  were  not  part 
of  the  res  gestae  of  the  execution  of  the  will,  so  as  to  render  evi- 
dence thereof  competent  on  the  issue  of  undue  influence,  and  the 
mere  fact  that  but  a  trifling  period  of  time  elapsed  between  the 
testamentary  act  and  this  occurrence,  does  not  render  the  evidence 
admissible  for  such  purpose. 

Id. — ^Bes  Gestae  Defined. — ^The  res  gestae  are  those  circumstances  which 
are  the  nndeaigned  incidents  of  particular  litigated  acts,  and  an 
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admissible  where  illuetratire  of  iueh  actiL  Theae  inddenta  maj  be 
separated  from  the  act  bj  lapse  of  time  more  or  less  appreciable. 
Their  sole  distinguishing  feature  is  that  thej  should  be  neeessaTj 
ineidents  of  the  litigated  aet  in  the  sense  that  they  are  part  of  the 
immediate  preparations  for,  or  emanatioua  from,  such  acts,  and  are 
not  produced  bj  the  calculated  policy  of  the  actors.  They  must 
stand  in  immediate  causal  relation  to  the  act,  a  relation  not  broken 
by  indiyidual  wariness  seeking  to  manufacture  evidence  for  itself. 
Declarations  which  are  the  immediate  accompaniments  of  an  aet, 
their  immediateness  being  tested  by  closeness,  not  of  time  but  by 
causal  relation,  are  admissible  as  part  of  the  rcM  gestae. 

Id. — Facts  CJonstitutino  Uni>ui  iNrLusNCB — Evidence  of — DKCLkKk- 
noNS  or  Testator. — In  order  to  establish  that  a  will  has  been 
executed  under  undue  influence,  it  is  necessary  to  show,  not  only 
that  such  undue  influence  has  been  exercised,  but  also  that  it  has 
produced  an  effect  upon  the  mind  of  the  testator,  by  which  the  will 
ia  not  the  expression  of  his  own  desires.  The  external  facts  con- 
stituting the  exercise  of  undue  influence  must  be  established  by  other 
evidence  than  the  declarations  of  the  testator.  His  declarations  are 
incompetent  to  show  either  that  the  influence  was  exercised,  or  that 
it  affected  his  actions,  and  are  inadmissible,  except  as  they  may  il- 
lustrate his  mental  state,  and  give  a  picture  of  the  condition  of 
his  mind  contemporaneous  with  the  declarations  themselves. 

iD.^lMlCATIRIAL  EbBOE — iNBUmCIENCT  OF  EV1J>BNCE  OF  UNDUE  IN- 
FLUENCE.— Even  if  such  subsequent  eonduet  and  statements  of  the 
testator  were  properly  part  of  the  res  gestae  of  the  execution  of 
the  will,  the  error  of  the  trial  court  in  refusing  to  admit  the  evi- 
dence thereof  on  the  issue  of  undue  influence  was  immaterial,  when 
the  other  evidence  in  the  case  fell  far  short  of  establishing  that  the 
will  was  the  result  of  undue  influence  exerted  upon  the  testator 
by  his  wife  in  such  manner  as  improperly  to  influence  him  in  the 
making  of  the  wilL  In  the  present  case,  such  other  evidence  is 
held  insufficient  to  show  that  the  will  was  the  result  of  the  wife's 
undue  influence. 

Id. — ^Undue  Influence  must  Operate  at  Time  Will  was  Made. — ^A 
duly  executed  will  cannot  be  set  aside  on  the  ground  of  undue  in- 
fluence, unless  there  be  proof  of  a  pressure  which  overpowered  the 
mind  and  bore  down  the  volition  of  the  testator  at  the  very  time 
the  will  was  made, 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  admitting  a  will  to  probate,  and  from  an 
order  refusing  a  new  trial.    Frederick  W.  Houser,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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G.  P.  Adams,  J.  H.  Peters,  and  Newman  JonoSi  for  Ap- 
pellant 

E.  B.  Drake,  for  Respondent. 

MELVIN,  J. — The  wUl  of  Henry  B.  Gleason,  deceased,  was 
admitted  to  probate  July  13,  1911.  By  it  he  left  ten  dollars 
to  his  sister,  Lida  E.  Corbin,  appellant  herein,  and  the  rest 
of  his  property,  amounting  in  value  to  about  forty  thousand 
dollars,  to  his  wife,  Eva  Mildred  Gleason.  Early  in  July, 
1911,  the  sister  of  the  deceased  Gleason  filed  a  contest  to  said 
will,  praying  revocation  of  the  probate  thereof  on  the  grounds, 
among  others,  that  ''the  said  deceased  was  induced  to  execute 
the  said  will  by  reason  of  the  undue  influence  of  the  said 
Eva  Mildred  Gleason,  exercised  and  exerted  by  her  over  and 
upon  him,  and  that  the  said  will  was  extorted  from  him  by 
the  said  Eva  Mildred  Gleason  by  threats  of  personal  violence, 
and  was  executed  by  him  under  fear  of  the  same,  and  that  at 
the  time  of  the  making  of  the  said  will  and  for  a  long  time 
prior  thereto,  he  was  not  of  sound  mind  and  memory,  and 
was  not  competent  to  make  a  will."  The  questions  of  fact 
involved  were  tried  before  a  jury  and  a  determination  in 
favor  of  the  validity  of  the  instrument  having  been  made, 
judgment  was  entered  accordingly  adverse  to  the  prayer  of 
the  sister's  petition.  From  said  judgment  and  from  an  order 
denying  her  motion  for  a  new  trial  the  contestant  appeals. 
The  will  was  drawn  by  W.  S.  Lang,  a  notary  public,  who  had 
known  Mr.  Gleason  for  some  years.  Testator  went  alone  to 
the  office  of  Mr.  Lang;  told  the  notary  that  he  wanted  to 
make  a  will;  stated  his  wishes  in  relation  thereto;  and  the 
will  was  prepared  by  the  notary.  Mr.  Gleason  requested  that 
in  addition  to  the  signatures  of  the  two  witnesses,  he  desired 
Mr.  Lang  to  acknowledge  the  instrument  as  a  notary.  This 
was  accordingly  done,  and  that  the  will  was  executed  with 
proper  formality  is  not  questioned.  Of  the  manner  and  ap- 
parent testamentary  competency  of  Mr.  Gleason  at  the  time 
of  the  execution  of  the  will,  the  notary  testified: 

"At  the  time  he  signed  the  will  his  condition  was  appar- 
ently normal,  or  otherwise  I  would  not  have  taken  his  ae> 
knowledgment.  I  saw  nothing  at  that  time  to  indicate  to 
my  mind  at  all  that  he  was  not  perfectly  normal  and  sane. 
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He  told  me  how  to  make  the  wiU  and  who  to  will  the  prop- 
erty to. 

**Q.  Who  did  he  tell  you  to  will  the  property  tot  A.  I 
remember  the  wife  and  sister.  He  gave  his  sister  $10,  if  I 
remember  right  After  the  will  was  written  I  think  he  read 
it.    I  am  quite  sure  he  did. 

*'Q.  Was  there  anything  to  indicate  that  he  was  acting 
under  any  undue  influence  that  you  noticed  at  that  timet 
A.    No,  not  that  I  noticed. 

"Q.  You  would  never  have  taken  his  acknowledgment  as 
a  notary  public  if  there  had  been,  would  you  t  A.  Unques- 
tionably I  would  not." 

Further  describing  the  conduct  of  the  testator,  the  notary 
was  permitted  to  testify,  over  objection,  that  Mr.  Gleason 
returned  to  his  office  within  ten  or  fifteen  minutes  after  the 
execution  of  the  will;  that  testator  seemed  to  be  in  a  state  of 
nervous  collapse;  that  he  ''fell  into  a  rocking  chair'';  and 
that  a  conversation  ensued  between  him  and  the  notary.  This 
may  be  best  described  in  the  language  of  the  record.  Wit- 
ness Lang  being  questioned  by  Mr.  Adams,  testified  as  follows: 

''He  sat  down  in  a  chair  and  made  the  remark:  'Oh,  hell.' 
I  did  not  pay  any  attention  to  it  at  that  time  and  continued 
to  read,  and  again  he  remarked:  'Oh,  hell,  that  paper,'  and 
so  I  looked  up  and  he  was  looking  at  me  and  I  said  'What 
paper  do  you  mean  t '  '  That  will. '  So  I  thought  I  would  ask 
him  questions — 

"Q.  (By  Mr.  Adams.)  You  mean  he  said  'that  willt' 
That  was  his  answer,  'that  will.'  I  said:  'I  suppose  you 
knew,  Mr.  Gleason,  it  was  not  necessary  to  acknowledge  that 
at  all.  That  was  rather  an  unusual  proceeding.'  'I  know,' 
he  said,  'but  I  had  to  do  it  I  had  to  do  it  right  or  hell  would 
pop  at  home;  I  could  not  stay  there.'  And  that  is  about  all 
that  was  said  on  that  particular  point  He  frequently  says, 
'Oh,  hell,'  or 'damn  it' 

"Q.  Repeat  any  further  conversation  you  had  with  him 
at  that  time.  A.  I  asked  him — I  said:  'Why,  Mr.  Oleason, 
who  did  you  marry t'  He  said:  'I  will  be  damned  if  I  know.' 
He  said,  '  I  got  drunk,  and  they  said  I  was  married;  that  is 
all  I  know  about  it'  That  was  about  all  that  was  said  at 
that  time." 
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Another  witness  named  Clemens  corroborated  Mr.  Lang  in 
his  account  of  the  testator's  nervous  condition.  In  the  charge 
to  the  jury  the  court  gave  the  following  instruction : 

"You  are  instructed  that  while  there  was  testimony  ad- 
mitted in  this  case  from  the  witnesses,  William  S.  Lang  and 
Nicholas  Clemens,  that  shortly  after  the  making  of  the  will  in 
controversy,  but  after  it  was  signed,  witnessed,  and  delivered, 
that  the  decedent  appeared  to  be  nervous  and  in  more  or  less 
of  a  physical  collapse,  and  which  evidence  contained  a  pur- 
ported conversation  or  statement  at  that  time  and  place  by 
decedent,  yet  you  are  now  cautioned  that  such  testimony  was 
admitted  alone  upon  the  theory,  and  was  competent  only  for 
the  purpose,  of  being  considered  by  you  upon  the  question  of 
the  soundness  or  unsoundness  of  the  mind  of  the  testator,  the 
said  Henry  B.  Gleason,  and  was  not  competent  to  prove,  nor 
was  it  admitted  for  the  purpose  of,  nor  can  you  consider  the 
same,  in  any  wise  as  establishing  undue  influence  on  the  part 
of  Eva  Mildred  Gleason,  and  was  not  competent  for  that 
purpose,  and  you  should  not  consider  it  for  that  purpose. '^ 

The  limitation  in  the  above  instruction  of  the  scope  of  the 
testimony  of  the  two  witnesses  is  the  appellant's  sole  assign- 
ment of  error,  and  her  entire  reliance  for  a  reversal  of  the 
judgment  rests  upon  the  contention  that  the  conduct  and 
utterance  of  the  testator  were  a  part  of  the  res  gestae. 

Undoubtedly  the  rule  regarding  the  matters  which  are  ad- 
missible as  parts  of  the  res  gestae  has  been  somewhat  liberally 
construed  by  courts  in  later  years.  It  is  also  true  that  decla- 
rations when  admissible  as  parts  of  the  res  gestae  need  not 
necessarily  be  absolutely  contemporaneous  with  the  main 
event.  Appellant  contends  that  the  test  is  not  the  time  of 
the  declarations  with  reference  to  the  main  event,  but  the 
opportunity  for  reflection  and  intention  which  may  have  been 
given  to  the  testator,  or,  as  Professor  Wigmore  expresses  it: 
"The  utterance  must  have  been  before  there  has  been  time 
to  contrive  and  misrepresent,  i.  e.,  while  the  nervous  excite- 
ment may  be  supposed  still  to  dominate  and  the  reflective 
powers  to  be  yet  in  abeyance.  This  limitation  is  in  practice 
the  subject  of  most  of  the  rulings."  (Wigmore  on  Evidence, 
par.  1750.)  Conceding  this  to  be  the  general  rule,  we  can- 
not say  that  the  lapse  of  from  ten  to  fifteen  minutes  was.not, 
under  the  circumstances  here  given,  sufficient  to  exclude  the 
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evidence  as  part  of  the  res  gestae  and  as  applicable  to  the 
issue  of  undue  influence.  In  the  first  place^  such  declarations 
are  not  looked  upon  with  favor  by  the  courts.  Many  state- 
ments of  the  rule  might  be  cited,  but  a  typical  and  oft-quoted 
one  is  that  of  Colt,  J.,  in  Shailer  v.  Bumstead,  99  Mass.  119 : 

"That  the  instrument  which  contains  the  testamentary  dis- 
position of  a  competent  person,  executed  freely  and  with  all 
requisite  legal  formalities,  must  stand  as  the  only  evidence 
of  such  disposal,  is  generally  conceded.  Such  a  will  is  not 
to  be  controlled  in  its  plain  meaning  by  evidence  of  verbal 
statements  inconsistent  with  it;  nor  impaired  in  its  validity 
and  effect  by  afterthoughts  or  changes  in  the  wishes  or  pur- 
poses of  the  maker,  however  distinctly  asserted.  It  is  to  be 
revoked  only  by  some  formal  written  instrument,  some  inten- 
tional act  of  destruction  or  cancellation,  or  such  change  of 
circumstances  as  amounts  in  law  to  a  revocation.  Any  in- 
vasion of  this  rule  opens  the  way  to  fraud  and  perjury ;  pro- 
motes controversy;  destroys  to  a  greater  or  less  degree  that 
security  which  should  be  afforded  to  the  exercise  of  the  power 
to  control  the  succession  to  one's  property  after  death." 

The  rule  with  reference  to  declarations  in  such  cases  in  this 
and  many  other  jurisdictions  has  long  been  settled  and  is  well 
expressed  in  Kirkpairick  v.  Jenkins,  96  Tenn.  89,  [33  S.  W. 
820] :  ''We  think  the  great  weight  of  authority  and  of  rea- 
son, is  to  the  effect  that  subsequent  declarations  of  an  alleged 
testator  may  be  considered  by  a  jury  upon  an  issue  of  mental 
capacity,  but  that  they  cannot  be  considered  upon  an  issue 
of  undue  influence,  unless  there  be  independent  proof  indi- 
cating the  presence  of  undue  influence,  and  then  only  to  show 
a  condition  of  mind  susceptible  to  such  influence,  and  the 
effect  thereof  upon  the  testamentary  act.''  This  court  has 
formulated  the  rule  even  more  forcibly.  In  re  Calkins,  112 
Cal.  301,  [44  Pac.  578],  contains  this  language  in  the  opinion: 
''In  order  to  establish  that  a  will  has  been  executed  under 
undue  influence,  it  is  necessary  to  show,  not  only  that  such 
undue  influence  has  been  exercised,  but  also  that  it  has  pro- 
duced an  effect  upon  the  mind  of  the  testator,  by  which  the 
will  which  he  executes  is  not  the  expression  of  his  own  de- 
sires. The  external  facts  constituting  the  exercise  of  undue 
influence  must  be  established  by  other  evidence  than  the  dec- 
larations of  the  testator.    His  declarations  are  incompetent 
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to  show  either  that  the  influence  was  exercised,  or  that  it 
affected  his  actions,  and  are  inadmissible,  except  as  they  may 
illustrate  his  mental  state,  and  give  a  picture  of  the  condi- 
tion of  his  mind  contemporaneous  with  the  declarations  them- 
selves. Whenever  the  condition  of  the  mind  is  a  fact  which 
it  is  desirable  to  prove,  it  may  be  established  by  such  evidence 
as  is  competent  for  that  purpose.  The  mental  condition  of 
an  individual  is  made  manifest  to  others  by  his  statements, 
declarations,  conversations,  as  well  as  by  his  conduct,  and, 
when  the  state  of  a  testator's  mind  at  the  time  of  executing 
the  will,  is  the  fact  to  be  shown,  his  contemporaneous  declara- 
tions or  statements  furnish  the  most  satisfactory  evidence  of 
that  fact.  His  statement  of  the  effect  that  an  act  or  sugges- 
tion of  another  produced  upon  him  at  some  previous  time 
is,  however,  only  hearsay,  while  the  statement  of  his  feeling 
or  disposition  at  the  time  of  making  the  statement  is  but 
the  expression  in  words  of  his  condition  at  that  time,  and,  so 
far  as  it  produces  a  picture  thereof,  is  admissible."  (See, 
also,  Estate  of  Ricks,  160  Cal.  485,  [117  Pac.  539] ;  Estate  of 
Kilbom,  162  Cal.  11,  [120  Pac.  762] ;  Estate  of  Oregary,  133 
Cal.  131,  [65  Pac.  315].)  Unless,  therefore,  we  are  compelled 
to  regard  the  utterances  and  demeanor  of  the  testator  as  parts 
of  the  res  gestae,  evidence  relating  to  them  should  be  declared 
inadmissible  according  to  a  rule  most  firmly  established  in 
this  state. 

Definitions  of  res  gestae  are  as  numerous  as  prescriptions 
for  the  cure  of  rheumatism  and  generally  about  as  useful 
One  accurate  definition  is  quoted  with  approval  in  7  Words 
and  Phrases,  6130,  as  follows:  "The  res  gestae  is  defined  by 
Wharton  in  his  work  on  Evidence,  258,  267,  'as  those  circum- 
stances which  are  the  undesigned  incidents  of  particular  liti- 
gated acts,  and  are  admissible  where  illustrative  of  such  acts. 
These  incidents  may  be  separated  from  the  act  by  lapse  of 
time  more  or  less  appreciable.  Their  sole  distinguishing 
feature  is  that  they  should  be  necessary  incidents  of  the  liti- 
gated act — necessary  in  this  sense :  that  they  are  part  of  the 
immediate  preparations  for,  or  emanations  from,  such  acts, 
and  are  not  produced  by  the  calculated  policy  of  the  actors. 
In  other  words,  they  must  stand  in  immediate  causal  relation 
to  the  act — a  relation  not  broken  by  individual  wariness  seek- 
ing to  manufacture  evidence  for  itself.    Therefore  dedara- 
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tions  which  are  the  immediate  accompaniments  of  an  act  are 
admissible  as  part  of  the  res  gestae;  remembering  that  imme- 
diateness  is  tested  by  closeness,  not  of  time  but  by  causal  rela- 
tion, as  just  explained.'  "  Tested  by  this  rule,  we  cannot  say 
that  the  conduct  and  conversation  of  the  testator  here  re- 
viewed must  be  considered  a  part  of  the  res  gestae.  The 
mere  fact  that  but  a  trifling  period  of  time  elapsed  between 
the  testamentary  act  and  the  circumstances  related  by  wit- 
nesses Lang  and  Clemens,  does  not  make  the  evidence  admis- 
sible for  all  purposes.  It  appears  from  the  record  that  Henry 
B.  Oleason  was  subject  to  sick  spells,  relief  from  which  was 
obtained  only  by  the  use  of  morphine  hypodermically  injected. 
It  may  well  have  been  that  his  agitation  and  his  remarks  on 
the  occasion  of  his  second  visit  to  the  notary  ^s  ofiSce  were 
caused  by  illness,  or  morphine,  or  a  combination  of  the  two. 
His  agitation  may  have  resulted  from  any  one  of  a  dozen 
causes,  and  his  remarks  when  analyzed,  do  not  amount  even 
to  a  statement  that  his  wife  had  coerced  him  in  the  matter 
of  the  disposition  of  his  property  by  will.  He  described  no 
act  or  command  or  threat  of  his  wife;  but  said  he  ''had  to  do 
it  right,  *'  and  expressed  the  conclusion  that  matters  would 
have  been  extremely  uncomfortable  at  home  if  the  instrument 
had  not  been  properly  executed.  His  statements  were  not 
even  declarations  of  past  occurrences.  That  which  he  said 
was  merely  the  expression  of  his  opinion  regarding  a  past 
occurrence,  and  was  no  more  a  part  of  the  res  gestae  because 
it  was  uttered  a  few  minutes  after  the  execution  of  his  will, 
than  it  would  have  been  if  spoken  a  month  later.  {lAssah 
V.  Crocker  Estate  Co,,  119  Cal.  444,  [51  Pac.  688] ;  Durkee  v. 
Ceviral  Pacific  E.  B,  Co.,  69  Cal.  534,  [58  Am.  Rep.  562,  11 
Pac.  130] ;  Luman  v.  Oolden  A.  C.  M.  Co.,  140  Cal.  709,  [74 
Pac.  307] ;  Boone  v.  Oakland  Transit  Co.,  139  Cal.  492,  [73 
Pac.  243] ;  Waldeck  df  Co.  v.  Pacific  Coast  8.  S.  Co.,  2  Cal. 
App.  169,  [83  Pac.  158].) 

But  even  if  the  court  had  erred  in  refusing  to  rule  that 
the  conduct  and  statements  of  the  testator  subsequent  to  the 
preparation  and  execution  of  the  will  constituted  parts  of  the 
res  gestae,  we  would  not  look  upon  the  error  as  material,  be- 
cause the  evidence  in  the  case  fell  far  short  of  establishing 
contestant's  allegation  that  the  will  was  the  result  of  undue 
influence  exerted  upon  the  testator  by  Eva  Mildred  Gleason 
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in  such  manner  as  improperly  to  influence  him  in  the  making 
of  his  will.  The  contestant's  only  material  evidence  at  the 
trial  beyond  that  which  we  have  discussed  was  the  following, 
which  we  quote  from  the  transcript : 

"Other  evidence  was  given  on  behalf  of  the  plaintiff  to  the 
effect  that  the  decedent  at  the  time  of  his  marriage  to  the 
defendant  was  sixty  years  of  age;  that  she  at  the  time  was 
twenty-two  years  of  age;  that  the  decedent's  first  wife,  to 
whom  he  was  devotedly  attached,  died  less  than  a  year  prior 
to  his  marriage  to  the  defendant,  after  a  happy  married  life 
of  more  than  thirty  years  with  him ;  that  the  defendant  first 
married  November  23,  1903;  her  husband  was  killed  April 
19,  1904;  that  she  married  again  September  1,  1904;  was 
divorced  from  the  second  husband  December  5,  1906 ;  married 
the  decedent  June  5, 1907,  having  known  him  but  six  months; 
that  he  had  numerous  sick  spells  and  his  only  relief  at  such 
times  was  by  use  of  morphine  hypodermically  injected;  that 
the  will  in  controversy  was  taken  by  the  defendant  a  few 
hours  after  its  execution  to  Mr.  Pennington,  one  of  the  wit- 
nesses to  the  said  instrument,  and  she  showed  it  to  him  and 
asked  him  if  he  had  signed  it  as  a  witness,  and  thereafter  on 
the  same  day  she  placed  it  in  a  safe  deposit  box  at  the  bank; 
that  the  defendant  married  again  a  few  months  after  the  death 
of  the  decedent  Qleason,  and  this  latest  marriage  was  there- 
after annulled  at  her  instance;  that  the  decedent,  Oleason, 
died  June  22,  1910,  seven  weeks  after  the  execution  of  the 
alleged  will,  and  that  the  estate  left  by  him  was  and  is  ap- 
praised at  about  $40,000,  all  of  which,  with  the  exception  of 
ten  dollars  bequeathed  to  his  sister,  the  said  Lida  E.  Corbin, 
is  by  the  terms  of  the  will  in  question  devised  and  bequeathed 
to  the  said  defendant  Eva  Mildred  Gleason." 

The  court  seems  to  have  been  very  liberal  toward  contest- 
ant in  the  admission  of  testimony.  This,  of  course,  was 
proper,  in  view  of  the  several  issues  involved,  but  we  fail  to 
see  what  relevancy  the  numerous  marriages  of  Eva  Mildred 
Qleason  could  possibly  have  to  the  questions  involved  in  the 
contest,  and  this  is  most  emphatically  true  with  reference  to 
the  marital  ventures  of  the  lady  after  she  became  the  widow 
Oleason.  Surely  her  influence  over  her  former  spouse,  what- 
ever it  may  have  been,  had  then  ceased.  While  Oleason 'a 
marriage  to  a  young  woman  who  had  been  once  widowed  and 
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once  divorced  might  possibly  have  indicated  that  he  was  reck- 
less, it  would  not  necessarily  suggest  either  lack  of  testa- 
mentary capacity  or  subjection  to  the  will  of  his  new  wife. 
Her  early  custody  of  the  will  and  her  prompt  inquiry  regard- 
ing its  execution  might  have  been  important,  if  there  were 
other  evidence  that  she  had  sought  by  threats  or  subtler  means 
improperly  to  influence  her  husband,  but  there  is  no  such 
showing  beyond  the  conduct  and  statements  of  the  testator 
which  ^e  have  discussed  above,  and  which  were  totally  inade- 
quate to  establish  undue  influence.  The  unbroken  rule  in  this 
state  is  that  the  courts  must  refuse  to  set  aside  the  solemnly 
executed  will  of  a  deceased  person  upon  the  ground  of  undue 
influence  unless  there  be  proof  of  a  pressure  which  overpow- 
ered the  mind  and  bore  down  the  volition  of  the  testator  at 
the  very  time  the  will  was  made."  {Estate  of  Cat-ithers,  156 
Cal.  428,  [105  Pac.  130] ;  Estate  of  Lavinburg,  161  Cal.  543, 
[119  Pac.  915] ;  Estate  of  Kilbom,  162  Cal.  11,  [120  Pac. 
762].) 
The  judgment  and  order  are  afSrmed. 

Henshaw,  J.,  and  Lorigan,  J.,  concurred. 

Hearing  in  Bank  denied. 


[1a  a.  No.  8202.    Department  Two. — February  25,  1918.] 

In  the  Matter  of  the  Estate  of  NELLIE  GLASS,  Deceased. 
CHARLES  P.  MILLER  et  al..  Respondents,  v.  HOW- 
ARD  L.  GLASS  et  al..  Appellants. 

Wnx — Estate  of  Decedent  cannot  Take  Under  Will. — The  estate 
of  a  deceaaed  person  is  not  a  person  or  entitj  which  ean  take  under 
a  will. 

Id. — Bequest  to  Estate  of  Person  Named^Construction. — A  bequest 
of  the  residue  of  the  property  of  the  testatrix  to  "father  Glass's 
estate,"  the  person  whose  estate  was  indicated  hemg  alive  at  the 
data  of  the  will  but  having  predeceased  the  testatrix,  cannot  be 
eonstrued  as  a  bequest  to  such  person  if  alive,  and  if  not,  to  his 
legal  heirs,  or  his  devisees  or  legatees  as  the  case  nmjr  be. 
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[L.  A.  No.  3013.    Department  Two. — ^February  25,  1913.] 

C.  V.  STORY,  Respondent,  v.  HOWARD  GREEN,  Appellant. 

Appeal — Dismissal — ^BEQumEMENT  as  to  Form  and  Aekanokment  of 
Tbanscript. — An  appeal  taken  under  the  alternative  method,  bb 
provided  in  Bections  953a  et  seq.  of  the  Code  of  Civil  Procedure,  in 
which  the  contested  points  are  few  and  simple,  will  not  be  dismissed 
for  the  failure  of  the  reporter's  transcript  to  conform  to  rules 
7  and  8  of  the  supreme  court,  limiting  the  size  of  the  paper  to  be 
used  for  that  purpose,  and  requiring  a  chronological  arrangement 
of  the  pleadings    and  proceedings  in  the  transcript. 

Id. — Altsbnativs  Method  op  Appeal — Presentation  of  Transcript 
TO  Trial  Judge  for  Approval — Extension  of  Tims  for  Settle- 
ment.— Where  the  judge  who  presided  at  the  trial  was  not  a 
resident  of  the  county  in  which  the  action  was  tried  and  was  not 
present  therein  when  the  notice  required  hj  section  963a  of  the 
Cod«  of  Civil  Procedure,  was  given  to  the  attorneys  of  the  parties 
informing  them  that  the  transcript  of  the  trial  was  ready  for 
presentation  to  such  judge  for  his  approval,  it  was  a  proper  method 
of  procedure  for  such  trial  judge  to  indicate  a  future  date  when 
he  would  be  in  the  county  to  take  up  the  matter  of  settling  the 
transcript,  and  for  the  pre^ding  judge  of  the  superior  eourt  of 
that  county  to  continue  the  hearing  of  the  settlement  until  the  day 
thus  indicated. 

Neqlioence  —  Personal  Injuries  —  Evidence  —  WEAx;rH  of  Defend- 
ant.— ^In  an  action  to  recover  the  actual  damages  occasioned  the 
plaintiff  for  personal  injuries  received  by  him  from  a  collision  with 
an  automobile  negligently  driven  by  the  defendant,  in  which  there 
was  neither  averment  nor  testimoi^  tending  to  establish  fraud, 
oppression,  or  malice,  the  plaintiff  eannot  introduce  evidence  as  to 
the  defendant's  wealth.  The  introduction  of  evidence  upon  that 
subject  could  only  have  the  effect  of  prejudicing  the  rights  of  the 
defendant. 

Id. — Measure  of  Damages— Erroneous  Instruction. — The  error  in 
admitting  such  evidence  was  not  cured  by  a  general  instruction  to 
the  jury  in  which  the  proper  elements  of  damage  in  such  a  case 
were  enumerated,  if  the  eourt  further  specifically  instructed  them, 
in  the  event  they  found  for  the  plaintiff,  that  they  might  in  deter- 
mining the  amount  of  their  award,  take  into  consideration  the 
pecuniary  condition  of  the  defendant  as  disclosed  by  the  evidence. 

Id. — Testimony  by  Defendant  Respecting  His  Property — Error  not 
Cured. — The  error  in  permitting  the  plaintiff,  as  part  of  his  ease, 
to  question  the  defendant  on  the  subject  of  his  wealth,  was  not 
eured  by  the  fact  that  the  defendant,  in  opening  his  own  ease,  took 
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the  Btand  and  ga^e  teatimonj  in  hia  own  behalf  regarding  hia  prop- 
ertjy  if  each  teatimonj  amounted  to  nothing  more  than  additional 
ero88-ezamination  for  the  purpose  of  explaining  some  of  the  mat- 
ters brought  out  in  his  examination  in  chief  while  he  was  testifying 
as  plaintiff's  witness. 

Id. — Ebbobs  not  Waivxd  bt  Abanix)nment  or  Appeal  pbom  Obdkb 
Bbfusino  New  Trial. — Such  errors  were  not  waived  by  the  failure 
of  the  defendant  to  perfect  his  appeal  from  an  order  denying  his 
motion  for  a  new  triaL  They  are  properly  reviewable  on  an  appeal 
from  the  judgment. 

Id. — Bemabks  of  Ck>UN8EL  Dttbino  Tbial — ^Pbejudiob  to  Dependant. — 
Where  one  of  the  counts  of  the  complaint  in  such  action  charged 
that  at  the  time  of  the  accident  the  defendant  was  violating  a 
municipal  ordinance  applicable  to  the  driving  of  automobiles,  and 
during  the  trial  it  appeared  that  the  defendant  was  a  practicing 
Attorney  at  law,  it  was  improper,  and  possibly  prejudicial,  for  coun- 
sel for  the  plainitiff  to  make  a  remark  to  the  effect  that  because  the 
defendant  was  a  lawyer,  and  presumed  to  know  the  law,  he  should 
be  held  to  a  stricter  accountability  than  a  layman.  The  injurious 
effect  of  such  remark  was  cured  by  a  statement  of  the  court  to  the 
effect  that  the  occupation  of  the  defendant  was  not  a  material  sub- 
ject of  inquiry. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    K.  S.  Mahon,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  E.  ClawBon,  M.  M.  Meyers,  Howard  Green,  and  E.  B. 
Drake,  for  Appellant. 

SwafiSeld  &  MulhoUand,  for  Bespondent. 

MELVIN,  J. — ^Action  for  damages  for  personal  injuries 
received  by  plaintiff,  who,  while  riding  a  motorcycle,  was 
struck  by  an  automobjle  driven  by  defendant.  Prom  a  judg- 
ment against  him  for  the  sum  of  three  thousand  dollars,  de- 
fendant appeals. 

Respondent  moves  the  dismissal  of  the  appeal  upon  the 
ground  that  the  reporter's  transcript  does  not  conform  to 
rules  7  and  8  of  this  court  and  that  tKe  clerk's  transcript  was 
not  approved  within  the  time  prescribed  by  law.  Although 
respondent's  motion  to  dismiss  the  appeal  has  been  heretofore 
heard  and  denied,  it  is  proper  to  say  here  that  his  objection 
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is  fouirded  principally  upon  rule  7  as  it  was  before  amend- 
ment. The  transcript  was  upon  paper  within  the  maximum 
size  allowed  by  that  rule.  It  is  objected  that  the  pleadings, 
proceedings,  and  transcript  are  not  chronologically  arranged 
in  the  transcript  as  required  by  rule  8.  As  the  contested 
points  on  this  appeal  are  few  and  simple,  this  fact  causes  us 
no  inconvenience,  and  we  do  not  feel  that  the  ends  of  justice 
would  be  subserved  by  our  refusal  to  consider  the  transcript. 
The  appeal  was  taken  under  the  ''alternative  method"  as 
provided  in  sections  953a  et  seq.  of  the  Code  of  Civil  Proced- 
ure. Respondent  denies  the  right  of  a  judge  to  postpone  the 
presentation  of  a  bill  of  exceptions  beyond  the  time  prescribed 
by  section  953a  of  the  Code  of  Civil  Procedure,  but  we  think 
the  contention  is  without  merit.  It  was  shown  at  the  hearing 
below  by  the  affidavit  of  a  deputy  county  clerk  (which  docu- 
ment by  direction  of  the  judge  was  made  a  part  of  the  tran- 
script) that  the  Hon.  E.  S.  Mahon,  who  had  presided  at  the 
trial  and  who  is  not  a  resident  of  Los  Angeles  County,  was 
not  within  said  county  when  the  notice  required  by  law  was 
given  to  the  attorneys  informing  them  that  the  transcript 
was  ready  for  presentation  to  the  judge  who  had  tried  the 
case.  The  affiant  communicated  with  Judge  Mahon,  who  ap- 
pointed a  day  upon  which  he  would  be  in  Los  Angeles  and 
would  take  up  the  matter.  The  hearing  was  regularly  con- 
tinued by  orders  of  the  presiding  judge  of  the  superior  court 
of  Los  Angeles  County  until  the  day  thus  indicated.  This 
was  the  lawful  and  proper  method  of  procedure. 

The  plaintiff  called  the  defendant  as  a  witness,  and  over 
objection  examined  him  with  reference  to  his  wealth.  This 
was  a  case  where  only  actual  damages  resulting  from  negli- 
gence were  alleged.  There  was  neither  averment  nor  testi- 
mony tending  to  establish  fraud,  oppression,  or  malice,  and 
appellant  insists  that  in  such  a  case  as  this  plaintiff  may  re- 
cover, if  at  all,  only  such  an  amount  as  will  fairly  and  reason- 
ably compensate  him  for  the  injuries  received  and  the  detri- 
ment caused  to  him  as  a  result  of  the  defendant's  negligence. 
It  has  long  been  established  that  the  plaintiff  may  not  in  such 
a  case  introduce  proof  of  his  poverty,  because  the  damages 
are  not  in  any  manner  dependent  upon  his  financial  condi- 
tion. {Shea  V.  Potrero  dk  Bay  View  R,  R.  Co,,  44  Cal.  429; 
Malone  v.  Hawley,  46  CaL  414 1  Uahoney  v.  8(m  Francisco  db 
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San  Mateo  By.  Co.,  110  Cal.  471,  [42  Pac.  968,  43  Pac.  518] ; 
Johnston  v.  Beadle,  6  Cal.  App.  253,  [91  Pac.  1011].)  The 
rule,  it  seems  to  us,  is  equally  applicable  to  the  defendant. 
A  man's  responsibility  for  his  negligence  does  not  depend, 
in  the  slightest  degree,  upon  his  wealth,  and  the  introduction 
of  eyidence  upon  that  subject  could  only  have  the  eflfect  of 
prejudicing  the  rights  of  the  defendant.  In  Fox  v.  Oakland 
Consolidated  8t,  By.  Co.,  118  Cal.  66,  [62  Am.  St.  Rep.  216, 
50  Pac.  28],  this  court,  quoting  from  Maykew  v.  Bur^is,  103 
Ind.  340,  [2  N.  E.  793],  said:  *'We  can  discover  no  principle 
upon  which  it  can  be  determined  whether  negligence  can  be 
attributed  to  one  in  a  given  case  by  an  inquiry  into  the  state 
of  his  fortune."  It  is  true  that  in  the  case  under  review,  the 
matter  in  issue  was  not  the  wealth  or  property  of  the  defend- 
ant, but  the  court  was  considering  the  subject  of  the  plain- 
tiff's alleged  contributing  negligence.  But  the  principle  an- 
nounced is  thoroughly  applicable  to  this  case.  The  very  rule 
for  which  appellant  contends  was  announced  in  the  instruc* 
tive  case  of  Barbour  County  v.  Horn,  48  Ala.  578,  an  action 
against  a  county  by  one  who  had  been  injured  by  a  fall  from 
a  defective  bridge.  After  enumerating  the  elements  of  dam- 
age which  may  be  considered  in  a  case  in  which  no  malice, 
fraud,  oppression,  nor  gross  negligence  are  pleaded,  the  court 
said:  ''But  the  wealth  of  the  defendant  or  poverty  of  the 
plaintiff  has  nothing  to  do  with  their  ascertainment.  It  was, 
therefore,  improper  to  admit  evidence  of  the  wealth  of  the 
defendant  in  the  court  below  to  go  to  the  jury,  or  to  refuse 
to  instruct  the  jury,  when  properly  requested,  that  the  de- 
fendant's wealth  could  not  be  taken  into  consideration  in 
making  up  their  verdict."  In  2  Greenleaf  on  Evidence,  (16th 
ed.),  section  269,  the  rule  is  phrased  as  follows:  ''Nor  are 
damages  to  be  assessed  merely  according  to  the  defendant's 
tAility  to  pay;  for  whether  the  payment  of  the  amount  due 
to  the  plaintiff,  as  compensation  for  the  injury,  will  or  will 
not  be  convenient  to  the  defendant,  does  not  at  all  affect  the 
question  as  to  the  extent  of  the  injury  done,  which  is  the  only 
question  to  be  determined.  The  jury  are  to  inquire,  not  what 
the  defendant  can  pay,  but  what  the  plaintiff  ought  to  re- 
ceive." The  same  rule  is  announced  in  Boach  v.  Caldbeck. 
64  Vt.  596,  [24  Atl.  989].  But  respondent  says  that  the  in- 
structions  cured  any  possible  error  in  the  admission  of  evi- 
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dence  regarding  the  defendant's  wealth,  calling  our  attention 
to  a  general  instruction  by  which  the  proper  elements  of  dam- 
age in  a  case  like  this  were  enumerated.  This  general  instruc- 
tion could  not  have  served  to  cure  the  error  because  the  court 
instructed  the  jury  as  follows: 

''You  are  instructed  that  in  determining  the  amount  of 
damage,  if  any,  to  be  awarded  to  the  plaintiff,  you  have  a 
right  to  take  into  consideration  the  pecuniary  condition  of 
the  defendant  as  disclosed  by  a  preponderance  of  the  evidence 
in  this  case." 

That  this  instruction  was  erroneous  and  that  in  its  tendency 
it  was  injurious  to  defendant  can  scarcely  be  doubted. 

When  defendant  opened  his  case  he  took  the  stand  and 
gave  testimony  in  his  own  behalf  regarding  his  property,  and 
this,  according  to  respondent,  was  a  waiver  of  the  errors  dis- 
cussed above.  In  support  of  his  p>osition  he  cites  a  number 
of  cases,  including  two  Califomian  authorities — People  v.  An- 
derson, 26  Cal.  132,  and  McLeod  v.  Bamum,  131  Cal.  608, 
[63  Pac.  924],  neither  of  which  is  in  point.  One  was  a  case 
in  which  a  defendant  waived  the  error  committed  by  the  court 
in  placing  his  wife  on  the  stand  without  his  consent,  as  a  wit- 
ness against  him,  by  calling  her  in  his  own  behalf.  In  the 
other  case,  after  one  witness  had  testified  without  objection 
to  the  contents  of  a  letter,  another  gave  testimony  upon  the 
same  subject  without  preliminary  proof  of  the  loss  of  the 
written  instrument.  The  court  held  that  the  evidence  was 
immaterial  but  if  it  has  been  the  admission  of  the  testimony 
without  any  objection  was  a  waiver  of  the  error.  In  this  case 
the  examination  of  the  defendant  in  his  own  behalf  amounted 
to  nothing  more  than  additional  cross-examination  for  the 
purpose  of  explaining  some  of  the  matters  brought  out  in  his 
examination  in  chief  while  he  was  testifying  as  plaintiff's  wit- 
ness. The  testimony  quoted  in  resp>ondent's  brief,  which  was 
given  by  defendant  in  his  own  behalf,  was  directed  not  to 
the  amount  of  his  property,  but  to  the  character  of  his  inter- 
est therein.  This  was  practically  but  a  continuation  of  his 
cross-examination. 

There  is  no  merit  in  the  contention  that  the  errors  discussed 
above  were  waived  by  the  failure  of  appellant  to  perfect  his 
appeal  from  the  order  denying  his  motion  for  a  new  trial. 
They  are  properly  reviewable  in  an  appeal  from  the  judgment 
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During  the  cross-examination  of  the  defendant  he  was  asked 
by  a  juror  if  he  were  a  practicing  lawyer,  and  having  stated 
his  occupation  to  be  that  of  an  attorney  at  law  he  was  asked 
further  questions  about  hLs  practice.  The  court,  interrupting 
the  cross-examination,  said:  ''Tou  do  not  hold  that  because  he 
is  a  lawyer  he  is  held  to  be  more  accountable  than  anybody 
else."  To  this  remark  counsel  replied:  **Yes,  I  claim  it  is 
a  natural  presumption  that  a  lawyer  is  presumed  to  know 
more  of  the  law  than  an  ordinary  layman.''  Inasmuch  as  one 
of  the  counts  of  the  complaint  charged  that  at  the  time  of 
the  accident  the  defendant  was  violating  a  municipal  ordi- 
nance this  remark  might  have  been  prejudicial  to  him,  be- 
cause naturally  a  lawyer  is  no  more  charged  with  knowledge 
of  the  ordinances  of  a  great  city  like  Los  Angeles  applicable 
to  automobiles  than  is  any  other  person  who  acts  as  a  driver 
of  such  a  vehicle.  But  the  remark  of  the  court  immediately 
following  counsel's  statement  was  probably  sufScient  to  over- 
come any  injury  which  might  have  resulted  from  an  erroneous 
and  uncontradicted  declaration  of  the  law.  The  court  said: 
*'He  is  not  on  trial  for  his  knowledge  of  the  law."  The  two 
statements  of  the  court  quoted  above  must  have  apprised  the 
jurors  of  the  true  rule  that  the  occupation  of  the  defendant 
was  not  a  material  subject  of  inquiry.  As  the  case  must  be 
reversed  for  other  reasons  it  is  not  necessary  to  discuss  this 
matter  further.  As  counsel  for  respondent  admits  that  his 
statement  (which  we  have  quoted)  was  ''one  which  would 
have  been  much  better  unsaid"  there  will  doubtless  be  no 
repetition  of  it  at  another  trial. 

The  judgment  is  reversed. 

Henshaw,  J.,  and  Lorigan,  J.,  concurred. 
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MEMORANDUM  CASES. 


[L.  A.  No.  2955.    Department  One. — December  23,  1912.] 

A.  M.  VICKBEY  et  al.,  AppeUants,  v.  SIMON  MAIEB  and 

JOHN  T.  JONES,  Respondents. 

Judgment  reversed  on  the  authority  of  Vickrey  y.  Maier,  ante,  p.  384. 

APPEAL  from  a  judgment  of  the   Superior   Court  of 
Los  Angeles  County.    Charles  Monroe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Alton  M.  Cates,  and  Stewart  &  Stewart,  for  Appellants. 

James  P.  Clark,  and  Mott  &  Dillon,  for  Respondents. 

->^^  SHAW,  J. — The  facts  in  this  case  are  in  all  essential  par- 

\  ticjilars  the  same  in  effect  as  in  the  second  contract  considered 

V. irf  the  case  of  Vickrey  v.  Maier,  ante,  p.  384,  [129  Pac.  273], 

this  day  decided.  The  parties  to  this  appeal  have  stipulated 
that  the  decision  of  the  appeal  in  that  case  shall  control  the  de- 
cision here.  Upon  the  reasons  stated  in  the  opinion  in  that 
case  it  is  obvious  that  the  judgment  of  the  court  below  in  this 
case  for  the  defendants  was  erroneous. 
The  judgment  is  reversed. 

Angellotti,  J.,  and  Sloss,  J.,  concurred. 
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[8.  F.  No.  5834.  In  Bank.— Janimrj  9,  1913.] 

B.  E.  NICHOLS,  Appellant,  ▼.  BOULEVARD  GARDENS 
LAND  COMPANY  (a  Corporation),  Respondent. 

GoBPOBATiON — ^Bepubchasb  OF  STOCK. — Judgment  reveraed  on  tho 
anthoritj  of  Sehvite  r.  Boulevard  Oardem  Land  Company,  anU, 
p.  464. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    John  Ellsworth,  Judge. 

The  facts  are  similar  to  those  stated  in  the  opinion  in 
SchuUe  y.  Boulevard  Oardens  Land  Company,  ante,  p.  464. 

J.  A.  Elston,  and  George  Clark,  for  Appellant. 

Keyes  &  Martin,  and  Leon  E.  Martin,  for  Respondent. 

THE  COURT. — This  cause  presents  precisely  the  same 
questions  as  those  considered  in  the  opinion  in  Schulte  v. 
Boulevard  Oardens  Land  Company^  ante,  p.  464,  [129  Pae. 
&82] ,  filed  this  day.  Upon  the  authority  of  that  decision,  the 
judgment  herein  is  reversed. 
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INDEX. 


AOCOUNTINO. 

Bhxach  of  Covenant  to  Pat  Moetoagi  Debt  from  Net  Income  op 
Banch — Pleading — Pbateb  fob  General  Belief  —  Evidence  of 
Oboss  Income — Ebsoneous  Nonsuit. — In  an  action  to  recover  for 
the  breach  of  a  eoi^nant  in  an  agreement  between  parties  who 
occupied  confidential  relations,  by  the  terms  of  which  the  defend- 
ant promised  to  paj  the  net  income  from  a  ranch  in  which  the 
plaintiffs  had  an  interest  to  the  reduction  of  a  mortgaged  indebt- 
edness thereon,  where  the  complaint  prayed  for  judgment  in  a 
specified  sum  alleged  to  be  the  amount  of  the  net  income,  and  also 
for  general  relief,  it  was  error  to  giant  a  nonsuit  merely  because 
the  evidence  offered  by  the  plaintiffs  showed  the  receipt  of  gross 
income  without  showing  the  net  income  realized.  Such  evidence, 
under  the  prayer  for  general  relief,  entitled  the  plaintiffs  to  an 
accounting  of  the  receipts  and  disbursements  of  the  ranch,  and 
an  interlocutory  judgment  directing  such  accounting  would  have 
been  proper.  The  accounting  might  have  been  ordered  through  a 
reference,  or  the  court  might,  with  or  without  a  preliminary  in- 
terlocutory order,  have  proceeded  to  take  and  state  the  account 
itself,  rendering  such  final  judgment  thereon  as  nught  appear  to 
be  proper.     (Fox  v.  Hall,  287.) 

ADOPTION. 

1.  Estate  of  Deceased  Persons — Succession  to  Sepabate  Propebtt 
OF  Intestate — Soubce  of  Pbofebtt  Immaterial. — The  statute  of 
succession  in  this  state,  in  providing  for  the  disposition  of  the  sep- 
arate property  of  one  dying  intestate,  makes  no  distinctions  based 
upon  the  channel  through  which  the  property  may  have  come  to  the 
decedent.     (Estate  of  Jobson,  312.) 

2.  Bight  op  Inhebtfance — Statutory  Begulations. — The  right  of  in- 

heritance, and  also  the  subject  of  adoption  and  the  rights  and  ob- 
ligations springing  therefrom,  are  purely  matters  of  statutory 
regulations.     (Id.) 

8.  Effect  of  Adoption — Natubal  Belation  Supebseded. — The  effect 
of  an  adoption  under  the  Civil  Code  is  to  establish  the  legal  rela- 
tion of  parent  and  child,  with  all  the  incidents  and  consequences 
of  that  relation,  between  the  adopting  parent  and  the  adopted  child. 
This  necessarily  implies  that  the  natural  relationship  between  the 
child  and  its  parents  by  blood  is  superseded.     (Id.) 
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ADOPTION     (  Continued) . 

4.  Bight  of  Succession  by  Adoptiko  Paeent— Exclusion  of  Nat- 
T7BAL  Parent. — As  the  aet  of  adoption  eonfen  upon  the  adopted 
child  the  right  to  succeed  to  the  estate  of  the  adopting  parent  in 
like  manner  as  a  child  of  the  blood,  it  follows  that,  upon  the  death 
of  the  child,  the  adopting  parent  is  entitled  to  inherit  as  a  parent, 
to  the  exclusion  of  the  parent  by  blood.     (Id.) 

5.  Death  or  Adopting  Pabent — Natukal  Belation  not  Revived. — 
The  relation  of  parent  and  child,  which  existed  between  the  parent 
by  blood  and  the  child  prior  to  the  adoption  and  which  was  sup- 
planted by  the  new  relation  thereby  created,  is  not  revived  by  the 
death  of  the  adopting  parent  prior  to  the  death  of  the  child.     (Id.) 

6.  Death  or  Child  After  Death  of  Adopting  Parent — ^Natural 
Parents  Do  not  Succeed  to  Estate. — ^Upon  the  death  intestate 
of  the  adopted  child  after  the  death  of  the  adopting  parent,  the 
parents  by  blood  have  no  right  of  inheritance  as  parents  to  the 
chUd's  estate.     (Id.) 

ADVEBSE  POSSESSION. 

1.  Color  of  Title — Knowledge  of  Defect  in  Title. — ^The  faet  that 
an  adverse  possessor  of  land  believed  that  he  owned  the  property 
and  recognized  no  other  title  is  sufficient  to  establish  the  good  faith 
necessary  to  gain  title  where  the  adverse  possession  is  under  eol<w 
of  title.  The  mere  knowledge  of  a  defect  in  the  title  is  not  saf&eient 
to  destroy  the  adverse  character  of  the  possession.  (Montgomery 
&  Mullen  Lumber  Company  v.  Quimby,  250.) 

2.  Continuity  or  Adverse  Possession — ^Town  Lot — ^Vacancy  Dur- 
ing Intervals  Between  Tenanctes. — It  is  not  essential,  in  every 
case,  to  the  continuity  of  an  adverse  possession  under  color  of  title, 
that  there  shall  be  a  continuous  personal  presence  on  the  land  by 
some  person  holding  for  the  adverse  claimant;  and  where  the  prop- 
erty adversely  claimed  is  a  town  lot,  on  which  buildings  had  been 
erected  by  the  claimant,  and  which  when  its  own  use  ceased,  it  let 
to  tenants,  the  fact  that  the  property  remained  vacant  during  in- 
tervals between  tenancies,  did  not  destroy  the  eontinuity  of  the 
adverse  possession,  in  the  absence  of  any  intrusion  thereon  by  other 
persons.     (Id.) 

3.  OrrER  TO  Buy  Outstanding  TixiiE  After  Title  had  Been  Ac- 
quired BY  Adverse  Possession. — The  mere  offer  of  the  adverse 
claimant,  after  his  adverse  possession  had  continued  for  a  sufficient 
length  of  time  to  give  title,  to  buy  in  the  claim  of  the  holder  of 
the  record  title  in  order  to  clear  his  own,  was  not  such  an  aeknowl- 

■ 

edgment  of  the  outstanding  title  as  operated  to  break  the  continuity 
of  the  adverse  possession.     (Id.) 
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AGENCY. 

1.  BaLB — PUBCHASl    BT    AOBNT    HaVINO    OSTENSIBLX    AtrFHORITT — Evi- 

DBNCE. — ^In  on  action  to  recover  the  purchase  price  of  fruit  alleged 
to  have  been  bought  by  the  defendant  acting  through  its  agent, 
and  which  the  defendant  claimed  to  have  received  merely  on  con- 
ngnment  to  be  sold  for  the  benefit  of  the  conaignors,  the  evidence 
is  held  sufficient  to  support  the  finding  of  the  jury  of  an  actual  sale 
to  the  defendan/ty  and  that  the  defendant,  by  want  of  ordinary  care, 
had  allowed  its  aj^ent  to- appear  to  the  sellers  as  having  the  authority 
to  enter  into  the  contracts  of  sale  on  its  behalf.  (Leavens  v.  Pink- 
bam  ft  McKevitt,  242.) 

2.  AuTHOBiTT  or  Gbnebal  Managee  or  Business — ^Butino  or  Fruit. 
Where  an  agent  is  by  his  principal  put  in  charge  of  a  business  in 
a  certain  locality  as  the  manager  thereof,  he  is  clothed  with  ap- 
parent authority  to  do  all  things  that  are  essential  to  the  ordinary 
conduct  of  the  business  at  that  place.  If  the  business  consists  in 
large  part  of  the  buying  of  fruit,  he  is  apparently  clothed  with 
authority  to  buy  for  his  principaL  Such  acts  are  within  the  appar- 
ent scope  of  his  employment,  and  third  persons  acting  in  good  faith 
and  without  notice  of  or  reasons  to  suspect  any  limitations  on  his 
authority,  are  entitled  to  rely  on  such  appearances.     (Id.) 

S.  Actual  Authoritt  to  But  —  Secret  Limitation  as  to  Price — 
Bona  Fidb  Seller. — Where  a  general  agent  has  actual  authority 
to  buy,  a  secret  limitation  as  to  the  price  he  is  authorized  to  pay 
is  not  binding  on  a  third  person  who  has  acted  in  good  faith,  rely- 
ing upon  his  apparent  general  authority,  provided  he  has  exercised 
reasonable  prudence,  and  the  terms  and  price  fixed  are  not  so  un- 
usual or  unreasonable  as  to  fairly  put  a  prudent  man  on  his  guard. 
(Id.) 

i.  STATinn  or  IVlauds — Acceptance  bt  Aoent. — The  acceptance  of 
goods  purchased  under  a  verbal  contract  of  sale,  by  an  agent  hav- 
ing authority  to  make  the  purchase,  is  a  sufficient  acceptance  by  the 
principal  to  obviate  any  objection  based  on  the  statute  of  frauds. 

(Id.) 

See  Brokers;  Corporations,  6,  13-17;  Landlord  and  Tenant;  Me- 
chanics' Liens,  12;  Pledge,  3,  4;  Mortgage,  6« 

APPEAL. 

1.  Appeal  ibov  Judombnt  on  Judgment-roll — ^Evidence  not  Review- 
ABLB — Support  or  Findings. — On  an  appeal  from  the  judgment  on 
the  judgment-roll  alone,  the  evidence  is  not  reviewable,  and  its  suffi- 
ciency to  support  findings  adverse  to  a  plea  of  the  statute  of 
limitations  cannot  be  questioned.     (Archer  v.  Harvey,  274.) 

2.  I>ENiAL  or  Nonsuit  —  BsrusAL  to  Strike  Out  Testimony — 
Nonappealable  Order. — No  appeal  lies  from  an  order  denying  a 
motion  for  a  nonsuit  or  from  rulings  made  during  the  course  of 
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MEMORANDUM  CASES. 


[L.  A.  No.  2955.    Department  One. — December  23,  1912.] 

A.  M.  VICKREY  et  al.,  AppeUants,  v.  SIMON  MAIER  and 

JOHN  T.  JONES,  Respondents. 

Judgment  reversed  on  the  authoritj  of  Viehrey  y.  Maier,  ante,  p.  384. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County.    Charles  Monroe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Alton  M.  Cates,  and  Stewart  &  Stewart,  for  Appellants. 

James  P.  Clark,  and  Mott  &  Dillon,  for  Respondents. 

SHAW,  J. — The  facts  in  this  case  are  in  all  essential  par- 
ticulars the  same  in  effect  as  in  the  second  contract  considered 
in  the  case  of  Vickrey  v.  Maier,  ante,  p.  384,  [129  Pac.  273], 
this  day  decided.  The  parties  to  this  appeal  have  stipulated 
that  the  decision  of  the  appeal  in  that  case  shall  control  the  de- 
cision here.  Upon  the  reasons  stated  in  the  opinion  in  that 
case  it  is  obvious  that  the  judgment  of  the  court  below  in  this 
case  for  the  defendants  was  erroneous. 

The  judgment  is  reversed. 

Angellotti,  J.,  and  Sloss,  J.,  concurred. 


Jan.  1913.]  Memorandum  Casbb.  775 


[8.  F.  No.  5834.    In  Bank.—Januarf  9,  1913.] 

E.  E.  NICHOLS,  Appellant,  v.  BOULEVARD  GARDENS 
LAND  COMPANY  (a  Corporation),  Respondent. 

GoBPoaATiON — ^Bbpttbchase  or  Stock. — Judgment  revened  on  the 
anthoritj  of  8<^wiU  t.  Bo%Uevard  Oardeng  Land  Company,  atUe, 
p.  464. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    John  Ellsworth,  Judge. 

The  facts  are  similar  to  those  stated  in  the  opinion  in 
Schvlte  y.  Boulevard  Gardens  Land  Company,  ante,  p.  464. 

J.  A.  Elston,  and  Oeorge  Clark,  for  Appellant. 

Eeyes  &  Martin,  and  Leon  E.  Martin,  for  Respondent. 

THE  COURT. — ^This  cause  presents  precisely  the  same 
questions  as  those  considered  in  the  opinion  in  Schulte  y. 
Boulevard  Gardens  Land  Companyy  ante,  p.  464,  [129  Pac. 
582] ,  filed  this  day.  Upon  the  authority  of  that  decision,  the 
judgment  herein  is  reyersed. 
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AOCOUNTINO. 

Bbxach  or  Covenant  to  Pay  Mobtoaoi  Debt  tbov  Net  Inoove  of 
Banch — ^Pleading — Prates  fob  Oeneral  Belief  —  Evidence  of 
Oboss  Income — Ebboneous  Nonsuit. — In  an  action  to  recover  for 
the  breach  of  a  covenant  in  an  agreem-ent  between  parties  who 
occupied  confidential  relationB,  by  the  terms  of  which  the  defend- 
ant promised  to  paj  the  net  income  from  a  ranch  in  which  the 
plaintiffs  had  an  interest  to  the  reduction  of  a  mortgaged  indebt- 
edness thereon,  where  the  complaint  prayed  for  judgment  in  a 
specified  sum  alleged  to  be  the  amount  of  the  net  income,  and  also 
for  general  relief,  it  was  error  to  grant  a  nensuit  merely  because 
the  evidence  offered  by  the  plaintiffs  showed  the  zeceipt  of  gross 
income  without  showing  the  net  income  realized.  Such  evidencoi 
under  the  prayer  for  general  relief,  entitled  the  plaintiffs  to  an 
accounting  of  the  receipts  and  disbursements  of  the  ranch,  and 
an  interlocutory  judgment  directing  such  accounting  would  have 
been  proper.  The  accounting  might  have  been  ordered  through  a 
reference,  or  the  court  might,  with  or  without  a  preliminary  in- 
terlocutory order,  have  proceeded  to  take  and  state  the  account 
itself,  rendering  such  final  judgment  thereon  as  mjght  appear  to 
be  proper.     (Fox  v.  Hall,  287.) 

ADOPTION. 

1.  Estate  of  Deceased  Pebsons — Succession  to  Sefabate  Pbopebtt 
of  Intestate — Soubce  of  Pbopebtt  Immatebial. — The  statute  of 
succession  in  this  state,  in  providing  for  the  disposition  of  the  sep- 
arate property  of  one  dying  intestate,  makes  no  distinctions  based 
upon  the  channel  through  which  the  property  may  have  come  to  the 
decedent.     (Estate  of  Jobson,  312.) 

2.  BioHT  OP  Inhebitance — Statutort  Regulations. — The  right  of  in- 

heritance, and  also  the  subject  of  adoption  and  the  rights  and  ob- 
ligations springing  therefrom,  are  purely  matters  of  statutory 
regulations.     (Id.) 

8.  Effect  of  Adoption — Natueal  Belation  Supebseded. — The  effect 
of  an  adoption  under  the  Civil  Code  is  to  establish  the  legal  rela- 
tion of  parent  and  child,  with  all  the  incidents  and  consequences 
of  that  relation,  between  the  adopting  parent  and  the  adopted  child. 
This  necessarily  implies  that  the  natural  relationship  between  the 
child  and  its  parents  by  blood  is  superseded.     (Id.) 
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ADOPTION     (Continued) . 

4.  Bight  or  Succession  by  Adoffino  Paeent— Exclusion  of  Nat- 
UBAL  Parent. — As  the  act  of  adoption  confers  upon  the  adopted 
child  the  right  to  succeed  to  the  estate  of  the  adopting  parent  is 
like  manner  as  a  child  of  the  blood,  it  follows  thai,  upon  the  death 
of  the  child,  the  adopting  parent  is  entitled  to  inherit  as  a  parent, 
to  the  exclusion  of  the  parent  by  blood.     (Id.) 

5.  Death  of  Adopting  Pakbnt — Natukal  Relation  not  Revived. — 
The  relation  of  parent  and  child,  which  existed  between  the  parent 
bj  blood  and  the  child  prior  to  the  adoption  and  which  was  sup- 
planted by  the  new  relation  thereby  created,  is  not  revived  by  the 
death  of  the  adopting  parent  prior  to  the  death  of  the  child.     (Id.) 

6.  Death  of  Child  After  Death  of  Adopting  Parent — ^Natural 
Parents  Do  not  Succeed  to  Estate. — ^Upon  the  death  intestate 
of  the  adopted  child  after  the  death  of  the  adopting  parent,  the 
parents  by  blood  have  no  right  of  inheritance  as  parents  to  the 
child's  estate.     (Id.) 

ADVERSE  POSSESSION. 

1.  Color  of  Title — Knowledge  of  Defect  in  Title. — The  fact  that 
an  adverse  possessor  of  land  believed  that  he  owned  the  property 
and  recognized  no  other  title  is  sufficient  to  establish  the  good  faith 
necoRsary  to  gain  title  where  the  adverse  possession  is  under  color 
of  title.  The  mere  knowledge  of  a  defect  in  the  title  is  not  salBeient 
to  destroy  the  adverse  character  of  the  possession.  (Montgomery 
&  Mullen  Lumber  Company  v.  Quimby,  250.) 

2.  Continuity  of  Adverse  Possession — Town  Lot — ^Vacanct  Dur- 
ing Intervals  Between  Tenanctes. — It  is  not  essential,  in  every 
case,  to  the  continuity  of  an  adverse  possession  under  color  of  title, 
that  there  shall  be  a  continuous  personal  presence  on  the  land  by 
some  person  holding  for  the  adverse  claimant;  and  where  the  prop- 
erty adversely  claimed  is  a  town  lot,  on  which  buildings  had  been 
erected  by  the  claimant,  and  which  when  its  own  use  ceased,  it  let 
to  tenants,  the  fact  that  the  property  remained  vacant  during  in- 
tervals between  tenancies,  did  not  destroy  the  continuity  of  the 
adverse  possession,  in  the  absence  of  any  intrusion  thereon  by  other 
persons.     (Id.) 

3.  Offer  to  Buy  Outstanding  Title  After  Title  had  Been  Ac- 
quired BY  Adverse  Possession. — The  mere  offer  of  the  adverse 
claimant,  after  his  adverse  possession  had  continued  for  a  sufficient 
length  of  time  to  give  title,  to  buy  in  the  claim  of  the  holder  of 
the  record  title  in  order  to  clear  his  own,  was  not  such  an  acknowl- 
edgment of  the  outstanding  title  as  operated  to  break  the  continuity 
of  the  adverse  possession.     (Id.) 
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AGENCY. 

1.  SaLB— PUBCRASl    BT    AOBNT    HaYINO    OsTENSIBLX    AtTFHORITT — ^Evi- 

DXNCB. — In  on  action  to  recover  the  purchaae  price  of  fruit  alleged 
to  have  been  bonglit  by  the  defendant  acting  through  its  agent, 
and  which  the  defendant  claimed  to  have  received  merely  on  eon- 
■ignment  to  be  sold  for  the  benefit  of  tbe  conaignors,  th«  evidence 
is  held  sufficient  to  support  the  finding  of  the  jury  of  an  actual  sale 
to  the  defendan/ty  and  that  the  defendant,  by  want  of  ordinary  care, 
had  aUowed  its  aj^ent  to  appear  to  the  sellers  aa  having  the  authority 
to  enter  into  the  contracts  of  sale  on  its  behalf.  (Leavens  v.  Pink- 
bam  ft  McKevitt,  242.) 

2.  AuTHOBiTT  or  Oknkbal  Manaoee  or  BusiNZSs — ^Buying  or  Fruit. 
Where  an  agent  is  by  his  principal  put  in  charge  of  a  business  in 
a  certain  locality  as  the  manager  thereof,  he  is  clothed  with  ap- 
parent authority  to  do  all  things  that  are  essential  to  the  ordinary 
conduct  of  the  business  at  that  place.  If  the  business  consists  in 
large  part  of  the  buying  of  fruit,  he  is  apparently  clothed  with 
authority  to  buy  for  his  principal.  Such  acts  are  within  the  appar- 
ent scope  of  his  employment,  and  third  persons  acting  in  good  faith 
and  without  notice  of  or  reasons  to  suspect  any  limitations  on  his 
authority,  are  entitled  to  rely  on  such  appearances.     (Id.) 

8.  AOTUAL    AUTHOBITT    TO    BUT — SSCSIET   LIMITATION    AS    TO    PsiCE — 

Bona  Fidb  Seller. — Where  a  general  agent  has  actual  authority 
to  buy,  a  secret  limitation  as  to  the  price  he  is  authorised  to  pay 
is  not  binding  on  a  third  person  who  has  acted  in  good  faith,  rely- 
ing upon  his  apparent  general  authority,  provided  he  has  exercised 
reasonable  prudence,  and  the  terms  and  price  fixed  are  not  so  un- 
usual or  unreasonable  as  to  fairly  put  a  prudent  man  on  his  guard. 
(Id.) 

i.  Statute  or  IVlauds — Acceptance  bt  Agent. — The  acceptance  of 
goods  purchased  under  a  verbal  contract  of  sale,  by  an  agent  hav- 
ing authority  to  make  the  purchase,  is  a  sufficient  acceptance  by  the 
principal  to  obviate  any  objection  based  on  the  statute  of  frauds. 

(Id.) 

See  Brokers;  Corporations,  6,  13-17;  Landlord  and  Tenant;  Me- 
chanics' Liens,  12;  Pledge,  3,  4;  Mortgage,  5. 

APPEAL. 

1.  Appeal  isom  Judgment  on  JuDOicENT-BOUi — Evidence  not  Beview- 
ABLB — SUPPOBT  or  FINDINGS. — On  an  appeal  from  the  judgment  on 
the  judgment-roll  alone,  the  evidence  is  not  reviewable,  and  its  suffi- 
ciency to  support  findings  adverse  to  a  plea  of  the  statute  of 
limitatioiis  cannot  be  questioned.     (Archer  v.  Harvey,  274.) 

2.  Denial  or  Nonsuit  —  BsrusAL  to  Strike  Out  Testimony — 
Nonappealable  Order. — No  appeal  lies  from  an  order  denying  a 
motion  for  a  nonsuit  or  from  rulings  made  during  the  course  of 
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the  trial  refusing  to  strike  out  testimony.  The  action  of  the  eomt 
in  such  matters  may  be  reviewed  on  an  appeal  from  the  judgment, 
if  properly  presented  by  the  record.  (LeavenB  ▼.  Plnkham  ft  Mc- 
Kevitt,  242.) 

3.  Order  Denyino  Nonsuit. — An  order  denying  a  motion  for  a 
nonsuit  is  not  an  appealable  order  but  may  be  reyiewed  on  ma 
appeal  from  the  judgment.     (Fraser  v.  SheHon,  165.) 

i.  Appeal  from  Judgment  by  New  Method— Time  for  Taking — 
Failure  to  Serve  Notice  of  Entry  of  Judgment. — An  appeal  from 
a  judgment  perfected  under  the  provisions  of  section  941b  of  tbe 
Code  of  Civil  Procedure  is  duly  taken,  when  the  notice  of  appeal 
was  filed  within  six  months  after  the  date  of  entry  of  the  judgment, 
but  not  within  sixty  days  after  said  date,  if  no  notice  of  the  entry 
of  the  judgment  had  been  served  on  the  appelhints  more  than  sixty 
days  prior  to  the  filing  of  the  notice  of  appeal.  If  the  record  on 
appeal  does  not  show  that  any  notice  of  entry  of  judgment  was 
served  on  the  appellants,  it  must  be  assumed,  in  the  absence  of  a 
showing  to  the  contrary,  that  no  such  notice  was  served.     (Id.) 

5.  Beview  of  Evidence. — Upon  an  appeal  so  perfected  any  question 

may  be  reviewed,  including  the  claim  that  the  evidence  does  not 
sustain  the  findings,  which  could  be  reviewed  upon  an  appeal  taken 
pursuant  to  the  provisions  of  section  939  of  the  Ck>de  of  Civil  Pro- 
cedure, within  sixty  daye  of  the  rendition  of  the  judgment.     (Id.) 

6.  Dismissal  —  Requirement   as   to    Form    and   Arranoxment   of 

Transcript. — An  appeal  taken  under  the  alternative  method,  as 
provided  in  sections  953a  et  seq.  of  the  Code  of  Civil  Procedure,  in 
which  the  contested  points  are  few  and  simple,  will  not  be  dismissed 
for  the  failure  of  the  reporter's  transcript  to  conform  to  rules 
7  and  8  of  the  supreme  court,  limiting  the  size  of  the  paper  to  be 
used  for  that  purpose,  and  requiring  a  chronological  arrangement 
of  the  pleadings  and  proceedings  in  the  transcript.  (Story  v. 
Green,  768.) 

7.  Alternative  Method  of  Appeal — Presentation  of  Transcript 
TO  Trial  Judge  for  Approval — Extension  of  Time  fob  Settle- 
ment.— Where  the  judge  who  presided  at  tiie  trial  was  not  a 
resident  of  the  county  in  which  the  action  was  tried  and  was  not 
present  therein  when  the  notice  required  by  section  963a  of  the 
Code  of  Civil  Procedure,  was  given  to  the  attorneys  of  the  parties 
informing  them  that  the  transcript  of  the  trial  was  ready  for 
presentation  to  such  judge  for  his  approval,  it  was  a  proper  method 
of  procedure  for  such  trial  judge  to  indicate  a  future  date  when 
he  would  be  in  the  county  to  take  up  the  matter  of  settling  the 
transcript,  and  for  the  presiding  judge  of  the  superior  court  of 
that  county  to  continue  the  hearing  of  the  settlement  until  the  di^ 
thus  indicated.     (Id.) 
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8.  Notice  of  Appeal — NonoB  to  Glbbx  to  Pbepasb  Teanscript. — 
The  notice  to  the  clerk  requesting  the  preparation  of  a  tranicript 
on  appeal,  being  the  notice  provided  for  by  lection  963a  of  the  Code 
of  Civil  Procedure,  given  in  the  form  there  prescribed  and  without 
other  appropriate  words,  is  not  a  good  notice  of  appeal  (Marcucci 
V.  Yowinckel,  693.) 

9.  EsaoNBons  ConciJusioms  of  Law  —  Dibection  to  Entbe  Pbopbe 
Jin>oifBNT  upon  Findings — Unattacked  Findings  Shown  £b- 
BONEOUS  in  Diptebbnt  APPEAL. — Ordinarily  where  an  appeal 
presents  a  case  where  the  findings  are  unattacked  and  are  sufficient 
to  support  a  judgment  in  favor  of  the  appellant,  but  the  conclu- 
sions of  law  are  erroneously  drawn  from  the  findings,  the  appellate 
court  will  reverse  the  judgment,  with  directions  to  the  lower  court 
to  enter  a  correct  judgment  upon  the  findings.  It  will  refuse,  how- 
ever, to  do  so,  in  any  case  where  such  a  direction  would  be  to  coun- 
tenance a  grave  injustice,  and  refuses  to  do  so  in  the  appeal  in 
question,  as  it  is  shown,  by  another  appeal  in  the  same  case,  that 
a  controlling  finding  is  unsupported  by  the  evidence.  (Alden  v. 
Mayfield,  6.) 

See  Creditor's  Bill,  8,  9;  District  Court  of  Appeal;  Estates  of 
Deceased  Persons,  3,  4;  Evidence,  1;  Justice's  Court,  1,  2;  New 
Trial,  2-4;  Place  of  Trial,  5;  Practice,  2,  4;  Receiver,  5,  8; 
Bescission,  1;  Statute  of  LimitationSi  6. 

ASSAULT.    See  Criminal  Law,  1,  7. 

ASSIGNMENT. 

1.  Pabtition — Pbocbeds  or  Sale — Fund  in  EUnds  of  Bbfebeb — ^Bight 
TO  Shabe  a  Chose  in  Action. — A  referee  in  a  partition  suit,  is  not, 
as  to  the  proceeds  of  the  sale  of  lands  involved  in  the  action,  a 
mere  bailee  of  a  special  fund  or  the  custodian  of  earmarked  money 
belonging  to  the  co-owners  of  the  land.  He  is  the  custodian  of 
funds  held  by  him  for  the  uso  of  the  co-owners  according  to  their 
interests,  to  be  paid  when  the  precise  amounts  due  should  be  de- 
termined. The  only  appropriate  action  which  one  of  such  co-owners 
or  his  agents,  could  maintain  against  the  referee,  or  his  succeuor, 
for  the  recovery  of  his  share  of  the  money  when  due,  would  be 
either  an  action  of  debt  or  for  money  had  and  received  to  the  use 
of  the  plaintiff  in  the  action.  The  claim  for  such  money  is  a  pure 
chose  in  action.     (Widenma&n.  v.  Weniger,  667.) 

2.  Assignment  of  Fund — Bight  of  Pbiobttt — Pubchasbb  at  Exe- 
cution Sale. — ^As  between  successive  assignees  in  good  faith  and 
for  value  of  such  chose  in  action,  the  mere  fact  that  the  second 
assignee  acquired  title  as  a  purchaser  at  an  execution  sale  against 
the  co-owner  originally  entitled  to  the  share  of  the  fund,  does  not 
of  itself  entitle  him  to  priority  over  a  prior  assignee  who  took  by 
an  assignment  directly  from  such  co-owner.     (Id.) 
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3.  Notice  to  BsrsiuEES  of  Absionmbnt— Priobitt  Otkb  Subseqiukt 
PuBCHASEB  AT  EzscuTXON  Salx. — ^A  prior  assignee  for  yahie  of 
such  ohose  in  action,  who  immediatelj  gave  notiee  of  the  assignment 
to  the  referees  in  partition,  is  entitled  to  prioritj  oyer  a  subsequent 
purchaser  at  an  execution  sale  against  the  assignory  who  purchased 
without  any  notice  of  the  prior  assignment.     (Id.) 

4.  Duty  or  Assiqnis  to  Givb  Noticx  to  Dbbtos. — ^An  assignee  of  a 
chose  in  action  must  do  everything  toward  having  possession  that 
the  subject  admits,  and  as  between  successive  assignees  thereof,  he 
will  have  the  preference  who  first  gives  notice  to  the  debtor,  even 
if  he  be  a  subsequent  assignee,  provided  at  the  time  of  taking  it 
he  had  no  notioe  of  the  prior  assignment.     (Id.) 

5.  Tbansfeb  of  Fund  bt  Bkrbxb — TaANsrsRu  Liablk  to  Pat  to 

PXBSONS     EmTITLBO — NOTICE     OF     ASSIQNMXNT    TO     CUSTODIAN     OF 

Fund. — The  fact  that  subsequent  to  the  reception  of  the  notice  of 
the  first  assignment  by  the  referees  in  partition,  and  after  the  court 
had  made  its  decree  confirming  the  partition  sale,  and  directing 
the  referees  to  pay  a  specific  part  of  the  fund  to  the  assignor,  they 
transferred  the  fund  to  the  custody  of  the  clerk  of  the  court,  who 
in  turn  transferred  it  to  the  county  treasurer,  there  being  no  order 
of  court  for  such  transfers,  and  that  the  fund  was  in  possession  of 
the  treasurer  at  the  time  of  the  execution  sale  to  the  second  assignee, 
did  not  change  the  rights  and  priorities  of  the  respective  assignees. 
The  prior  assignee  was  not  required  to  give  a  new  notiee  of  his 
assignment  to  the  treasurer,  in  order  to  preserve  his  right  of  pri- 
ority as  against  a  possible  subsequent  assignee  of  his  assignor,  and 
the  treasurer,  in  accepting  the  fund  as  a  mere  volunteer,  with  knowl> 
edge  of  its  source  and  character,  and  of  the  duty  of  its  possessor 
to  pay  it  over  to  the  persons  entitled,  charged  himself  with  the 
obligation  to  pay  it  to  such  persons.     (Id.) 

6.  Failubx  to  Qivx  New  Notice — Laches — Estoppel. — Even  if  it  be 
conceded  that  a  new  notice  should  have  been  given  by  the  first  assignee 
upon  information  of  the  transfer  of  the  fund,  he  was  not  guilty  of 
laches  nor  estopped  to  dispute  the  legality  of  a  payment  by  the 
treasurer  to  the  purchaser  at  the  execution  sale,  if  he  notified  the 
treasurer  of  the  fact  of  his  prior  assignment  and  presented  his 
claim  before  the  treasurer  made  such  payment.     (Id.) 

7.  Ex  Paete  Okdee  of  Court  in  Partition  Suit  foe  Payment  of 
Fund — Custodian  not  Pbotected  in  Payhent  to  Person  not  En- 
titled.— Where  such  fund  was  not  paid  into  court  in  the  partition 
suit,  and  the  action  was  not  continued  for  its  disposition,  as  pro- 
vided in  section  774  of  the  Code  of  Civil  Procedure,  the  court  in 
that  suit,  after  its  order  confirming  the  sale  and  directing  the  dis- 
tribution of  the  proceeds  by  the  referees  had  become  final,  had  no 
authority  to  do  anything  further  except  to  settle  the  aeeounts  of 
the  referees  after  they  had  made  the  payments  as  previously  di- 
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reeted;  and  its  lubsequent  order  therein,  made  .in  a  proceeding 
instituted  bj  the  execution  purchaser  against  the  treasurer,  to  which 
the  prior  assignee  waa  not  a  partj  and  of  which  he  had  no  notice, 
directing  the  treasurer  to  make  pajment  of  the  share  of  the  fund 
to  the  execution  purchaser,  was  insufficient  to  protect  the  treasurer 
in  inaking  such  pajment.     (Id.) 

8.  DxMAKD  ON  CUSTODIAN — Showiko  OF  FUTILITY  OF  DxMAND. — A  de- 
mand bj  the  prior  assignee  on  the  treasurer  was  not  a  condition 
precedent  to  an  action  to  recover  of  him  the  chose  in  action  as- 
signed, where  it  is  manifest,  from  the  fact  that  the  complaint  in 
said  action  was  served  prior  to  the  payment  to  the  execution  pur- 
chaser, that  the  demand  would  have  been  refused.     (Id.) 

9.  Equitablb  Absignmxnt — Pbomissory  Notes  Taken  foe  Past  of 
Debt  of  Ck)SPOftATioN — Inikwsemxnt  of  Notes — Indorsee  Bsoomes 
Abbionee  Pbo  Tanto  of  Obioinal  Debt — Invalidity  of  NoTEs.r- 
Where  a  bona  fide  creditor  of  a  corporation  takes  from  it  promissory 
notes  evidencing  a  part  of  its  debt  to  him,  in  the  belief  of  the  valid- 
itj  ef  the  notes,  and  passes  them  on  in  due  course  of  business  to  his 
creditor,  the  notes  being  given  to  and  received  by  the  indorsee  in 
payment  of  the  indorser's  indebtedness  to  the  indorsee,  the  assign- 
ments of  the  notes  operated  as  a  pro  ianto  equitable  assignment  of 
the  original  indebtedness,  notwithstanding  the  notes  themselves  were 
invalid  as  corporate  obligations,  and  no  acceptance  of  the  assign- 
ment was  made  by  the  corporation.     (Qoldman  v.  Murray,  419.) 

10.  FoEM  OF  Equitable  Absionmxnt. — In  order  to  constitute  an  equit- 
able assignment  of  a  debt,  no  express  words  to  that  effect  are  neces- 
sary. If  from  the  entire  transaction  it  clearly  appears  that  the  in- 
tention ef  the  parties  was  to  pass  title  to  the  chose  in  action,  then 
mn  sJBsignment  will  be  held  to  have  taken  place.     (Id.) 

See  Estates  of  Deceased  Persons,  6,  7;  Lease,  2-6;  Mechanics' 
Liens,  14,  15;  Vendor  and  Vendee,  10,  11. 

BOARD  OF  EQUALIZATION.    See  Taxation,  10-12. 

BONA  FIDE  PTBCHASEB.    See  Promissory  Nota. 

BONDS.    See  School  District;  Taxation,  6-6. 

BOUNDABY. 

1.  BOUNDAEISS — AOEEED  LiNB — UNCEETAINTT  A8  TO  TBUB  BOTTNBAET.— 

The  doctrine  of  an  agreed  boundary  line  and  its  binding  effect  upon 
ihp  conterminous  owners  rests  fundamentally  upon  the  fact  that 
there  is,  or  is  believed  by  all  parties  to  be,  an  uncertainty  as  to  the 
location  of  the  true  line.  When  that  uncertainty  exists,  or  is 
believed  by  them  to  exist,  they  may  amongst  themselves  by  agree- 
ment, fix  the  boundary  line,  and  that  agreement  will  bind  all  the 
eontenting  parties.  (Clapp  v.  Churchill,  74L) 
GLZIV.  0^1.— .60 
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2.  Acquiescence  in  Line — Uncebtainty  as  to  True  Line  Essential 
TO  Agreement  Fixing  Difpebent  Line. — Aequieseenee  ia  merely 
evidence  of  the  agreement  and  can  properly  be  considered  as  evi- 
dence  of  an  agreement  only  when  a  formal  agreement  would  itself 
have  made  a  binding  contract.  But  a  formal  agreement  to  fix  the 
boundary  line  is  not  valid,  indeed  is  void,  if  the  parties  know,  or 
one  of  them  knows,  that  the  agreed  line  is  not  the  true  line,  or, 
in  other  words,  if  there  be  not  an  actual  or  believe.d  uncertainty 
as  to  the  true  line.  This  is  so  because  title  to  real  property  can 
be  transferred  only  by  descent,  devise,  conveyance  inter  vivos,  or 
by  adverse  holding,  and  to  allow  parties  where  their  common  boun- 
dary line  is  not  uncertain  or  in  dispute  by  a  mere  agreement  to 
give  one  title  which  belongs  in  another  would  be  the  recognitum 
of  a  mode  of  ti&nsf erring  title  not  countenanced  by  law.     (Id.) 

3.  Estoppel  to  Question  Line  Fixed  by  Agreement. — ^Wben  such 
an  agreement  has  been  deliberately  entered  into  it  is  not  the  theory 
of  the  law  that  there  has  been  a  conveyance  of  any  land  from  the 
one  conterminous  owner  to  the  other,  but  it  is  that  they  have  agreed 
between  themselves  as  to  the  land  which  they  respectively  own  under 
circumstances  which  estop  either  of  them  thereafter  from  denying 
it.     (Id.) 

4.  Inferences  Arising  from  Acqihescence — Inferences  of  Uncer- 
tainty Disproved  by  Evidence  to  Contrary. — The  inference  of  an 
agreement  arising  from  acquiescence  may  support  the  added  infer- 
ence that  the  inferred  agreement  was  based  on  a  questioned  boun- 
dary. The  primary  inference  is  of  a  valid  pre-existing  agreement, 
and  to  be  valid  that  agreement  must  have  been  based  on  a  doubt- 
ful boundary  line.  This  inference  of  a  doubtful  boundary  will  not 
prevail  against  the  proved  fact  to  the  contrary,  that  there  was  no 
question  or  doubt  or  dispute  between  both  parties  over  the  boondaiy. 
(Id.) 

5.  Action  to  Determine  Boundary — Insufficient  Eyidencb  of  Un- 
certainty.— In  an  action  to  determine  the  common  boundary  line 
between  the  lands  of  conterminous  owners,  in  which  the  plaintiifs 
sought  to  establish  a  line  different  from  that  called  for  in  their 
deeds,  under  an  agreement  between  such  owners  so  fixing  it,  the 
evidence  is  held  insufficient  to  show  any  uncertainty  touching  the 
boundary  line  which  would  support  such  an  agreement.     (Id.) 

BBIDGE.     See  Toll-bridge. 

BROKERS. 

1.  Exchange  of  Lands — ^Comkissiok  to  Bsosnt — Accxptancb  of  Of- 
fer to  Exchange — Impeachment  of  Contract. — A  written  contract 
obligating  the  promisor  to  pay  a  commission  to  a  broker,  upon 
the  latter's  securing  an  acceptance  of  an  offer  made  by  tlM  pzom- 
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iflor  to  a  third  party  for  the  exchange  of  land,  is  valid,  and  can  be 
impeached  or  set  aside  by  the  promisor  only  by  showing  that  its 
execution  was  obtained  by  duress,  menace,  fraud,  undue  influence, 
or  mistake,  or  that  it  was  without  consideration.  (Lnndeen  t.  Ottis, 
183.) 

2.  CoNSiDEiULTiON — COMMISSION  When  Eabnkd. — Such  Contract  is 
founded  upon  a  sufficient  consideration,  and  entitles  the  broker  to 
the  commission  upon  obtaining  an  agreement  from  such  third  person 
that  would  bind  him  to  make  the  exchange.  After  such  an  agree- 
ment had  been  obtained,  the  broker's  right  to  the  commission  cannot 
be  defeated  by  the  abandonment  by  his  principal  of  his  own  right 
to  enforce  performance  of  the  agreement  for  exchange.     (Id.) 

8.  Bkformation  of  Contract — iNsumciiNT  Allegations  of  Fraud 
AND  Mistake. — In  an  action  by  the  broker  to  recoyer  the  stipulated 
commission,  an  answer  which  seeks  a  reformation  of  the  contract,  so 
as  to  make  the  commission  pajrable  only  upon  the  consummation  of 
the  exchange,  but  which  merely  alleges  that  prior  to  the  execution 
of  the  contract  the  defendant  had  agreed  to  pay  a  commission  if 
the  exchange  were  consummated,  and  that  the  plaintiff,  at  the  time 
of  its  execution,  had  stated  that  he  would  expect  to  be  paid  a 
commission  only  in  that  event,  is  insufficient  to  show  either  fraud 
or  mistake  in  the  execution  of  the  contract,  and  does  not  warrant 
its  reformation  on  either  of  such  grounds.     (Id.) 

4.  Refusal  of  Amendment  to  Answer — Truthful  Representations 
BT  Agent. — The  refusal  of  the  court  to  allow  such  answer  to  be 
amended,  by  alleging  that  at  the  time  of  the  execution  of  the 
contract  the  parties  stood  in  confidential  relations  to  each  other, 
and  that  the  plaintiff  had  represented  the  contract  to  be  an  agree- 
ment for  an  exchange  of  property,  was  not  erroneous,  if  the  contract 
as  executed  was  in  legal  effect  such  an  agreement.  Such  representa- 
tion being  true,  and  nothing  being  alleged  to  show  that  it  was 
misleading,  did  not  constitute  fraud,  even  if  the  parties  did  stand 
in  confidential  relations.     (Id.) 

BUILDING  AND  LOAN  ASSOCIATIONS. 

1.  Mortgage  Loan  to  Stockholder — Pledge  of  Shares — ^Insol- 
vency OF  Association — Credit  of  Stock  Payments  on  Loan. — 
A  stockholder  in  a  building  and  loan  association,  who,  in  con- 
sideration of  *  loadi,  gives  an  ordinary  promissory  note  to  the 
association,  in.  which  he  unconditionally  obligates  himself  to  pay 
in  money  the  amount  stipulated  therein,  with  interest  at  a  speci- 
fied rate,  and  secures  the  same  by  a  mortgage  and  a  pledge 
of  his  shares  of  stock  in  the  association,  is  not  entitled,  upon  the 
insolvency  of  the  association,  to  be  credited  on  his  mortgage  in- 
debtedness with  the  amount  of  installments  paid  by  him  on  account 
of  the  purchase  price  of  his  stock,  or  with  the  amount  of  any 
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profits  earned  bj  the  association  which  are  apportionable  to  siieh 
stock;  in  the  absence  of  any  provision  in  either  the  note,  mortgage, 
certificate  of  stock,  or  by-laws  of  the  association,  that  warranted 
the  application  of  snch  amounts  to  the  credit  of  the  mortgagor  on 
account  of  his  note,  or  that  rendered  the  transaction,  so  far  as  the 
stock  was  concerned,  anything,  more  than  a  mere  pledge  by  way  of 
security  for  the  payment  of  the  note,  (Groover  v.  Pacific  Coast  Sav- 
ings Society,  67.) 

2.  Payment  of  Loan  by  Matubsd  Stock  in  Event  of  Solvency. — 
The  fact  that,  if  the  association  had  continued  a  solvent  concern, 
and  the  mortgagor  had  continued  to  make  payments  on  account  of 
his  stock  until  it  had  attained  its  par  value,  he  would  have  been 
able  to  discharge  his  mortgage  indebtedness  with  the  amount  then 
due  him  on  account  of  the  stock,  is  immaterial  in  determining  what 
the  mortgage  contract  was.     (Id.) 

8.  Dual  Belation  of  Stockholdee  and  Bobbower — Obugation  to 
Pay  Loan — Bight  of  Stockhou>ebs  to  Shaeb  in  Assets. — Under 
.  such  a  contract,  the  dual  relations  of  stockholder  and  borrower  oceu- 
pied  by  a  borrowing  stockholder  of  the  association  are  entirely  sepa- 
rate and  distinct,  and  the  fact  that  the  association  becomes  insolvent 
eannot  affect  the  obligation  of  the  borrower  so  far  as  the  neeessity 
of  paying  in  full  the  amount  of  his  loan  and  interest  thereon  is 
eoncerned.  Upon  such  insolvency,  the  borrowing  stockholder  must 
repay  to  the  association  at  once  the  amount  loaned  with  interest, 
and  as  to  stock  payments  he  is  to  be  treated  as  a  nonborrowing 
member.  After  the  assets  are  collected  and  the  indebtedness  of 
the  association  paid,  the  fund  which  may  remain  is  to  be  distributed 
pro  rata  among  all  the  stockholders  on  the  basis  of  the  amonntf 
paid  by  them  respectively  as  dues  on  their  stock,  whether  they  are 
borrowing  or  nonborrowing  stockholders.     (Id.) 

CERTIOEABI.    See  Justioe'e  Court,  1,  2;  Toll-Bridge,  4. 

QHOSE  IN  ACTION.    See  Assignment,  1-8;  Estates  of  Deceased  Per- 
sons, 1,  2. 

CLAIM  AND  DELIVEBY.    Sfie  Place  o<  Trial,  L 

COMMUNITY  PBOPEBTY. 
1.  Presumption — Evidence  to  Overcome— Burden  of  Proof. — AD 
property  acquired  by  either  spouse  during  the  existence  of  the 
marriage  is  presumed  to  be  community  property,  and  the  burden 
of  overcoming  the  presumption  by  clear  and  satiafactory  ovi- 
denoe  rests  upon  the  party  claiming  that  the  property  is  sepaiatsi 
(Estate  of  Niccolls,  308.) 

8.  Character  of  Property  Bemoved  from  Another  State. — ^If  a  hus- 
band and  wife  acquire  personal  property  Ib  on*  state  and  then 
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COMMUNITY  PBOPEBTY     (Continued). 

remove  with  tlie  same  into  a  state  in  whieli  the  eommnnitj  law  pre- 
Tails,  the  law  of  the  state  where  thej  lived  when  the  property  was 
acquired  will  govern  as  to  whether  it  he  separate  or  eommnnitj 
property.     (Id.) 

8.  pROPfflKTT  Accumulated  During  Marbiage  in  Illinois — Nor  Com- 
MUNiTT  Propebtt  IN  CALIFORNIA. — There  is  not  in  the  state  of 
Illinois  such  a  thing  as  eommunitj  property.  Consequently,  prop- 
erty accumulated  in  that  state  by  a  man  and  wife  during  their 
marriage,  and  subsequently  brought  into  the  state  of  California, 
did  not,  nor  did  any  property  for  which  it  was  there  exchanged, 
become  community  property  in  the  latter  state.     (Id.) 

See  Estates  of  Deceased  Persons,  9;  Homestead,  3. 
COMPROMISE.    See  Consideratioo. 

CONSIDERATION. 

1.  Compromise  of  Disfuted  Claim — Absence  of  Good  Faffh. — An 
agreement  to  settle  a  claim  upon  which  suit  has  not  been  begun 
is  not  supported  by  a  sufficient  consideration  if  the  party  seeking 
to  enforce  it  knew  his  claim  to  be  groundless  and  did  not  assert  it 
in  good  faith.     (Snowball  v.  Snowball,  476w) 

2.  Promissory  Notes — Settlement  of  Will  Contest— Intention  to 

Contest — Evidence. — In  an  action  on  promissory  notes  given  by  a 
mother  to  her  son  in  settlement  of  his  threatened  contest  of  his 
father's  will,  and  which  was  defended  on  the  ground  that  there  was 
no  consideration  for  the  notes  due  to  the  fact  that  the  payee  had 
no  intention  to  make  such  contest  at  the  time  the  notes  were  exe- 
cuted, the  refusal  of  the  court  to  permit  a  witness  for  the  defend- 
ant to  answer  the  question  whether  or  not,  about  one  month  before 
the  settlement,  the  payee  had  stated  he  had  no  intention  of  contest- 
ing the  will  and  was  satisfied  with  it,  will  not  be  deemed  sufficiently 
prejudicial  to  require  a  reversal  where  there  was  no  indication 
as  to  the  nature  of  the  answer  the  witness  would  have  made  to  the 
question,  and  the  evidence  introduced  left  no  doubt  that  the  son 
subsequently  had  the  intention  to  contest     (Id.) 

fifle  Brokers^  2^  Contract,  1-3. 

CONSTITUTIONAL  LAW.  See  Employer  and  Employee,  7-11 ;  Habeas 
Corpus,  8-6;  Jury  and  Jurors,  1-2;  Office  and  Officers,  3-9; 
Poisons,  6;  Schools,  1;  Tide  Lands,  4;  Water  and  Water- 
Bighte,  ». 

CONTRACT. 

1*  Writtbn  CoNTKACfr— PRSSimpTioN  of  Oonsideration. — ^Under  -the 
presumption  in  favos  o<  wxittea  agreemeatSf  as  providfld  by  section 
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CONTRACT     (Continued) . 

1614  of  the  Civil  Code,  in  the  absenee  of  proof  to  the  eontraiy,  an 
adequate  consideration  must  be  presumed  to  have  passed  at  the  execu- 
tion of  such  a  contract,  and,  if  necessary,  it  will  be  assumed  that 
it  consisted  of  something  of  value  not  mentioned  in  the  agreement 
itself,  unless  the  terms  of  the  agreement  are  such  as  to  exclude  or 
forbid  such  assumption.     (Yickrey  v.  Maier,  384.) 

2.  Begiprocal  Promises  or  Parties  to  Contract. — A  promise  by  one 
partj  maj  be  a  sufficient  consideration  for  the  promise  ef  another, 
and  where  there  are  mutual  or  reciprocal  promises  in  a  written 
agreement  each  constitutes  a  consideration  for  the  other,  partica- 
larly  where  it  is  expressly  so  declared.     (Id.) 

8.  Promise  of  Preferentul  Right  to  Purchase  Stock — Agreement 
to  Buy  Stock  at  Stated  Price  at  Seller's  Option. — An  agreement 
by  the  plaintiffs  that  if  they  chose  to  sell  certain  stock  in  a  corpora- 
tion they  would  give  the  defendants  a  preferred  right  to  buy  it  over 
all  other  purchasers,  is  a  sufficient  consideration  to  support  the  agree- 
ment of  the  latter  to  pay  dividends  on  the  stock  and  also  to  buy  it, 
at  the  plaintiff's  option,  at  any  time  after  six  months,  on  ninety  days' 
notice,  at  a  stated  price.     (Id.) 

4.  Obligation  to  Purchase — ^Election  to  Sell — Nones  of  Election 
— Offer  of  Delivery. — Such  an  agreement  imposed  no  obligation 
on  the  defendants  to  buy  the  stock  at  the  price  stated,  unless  the 
plaintiffs  elected  to  sell  it,  and  gave  the  notice,  nor,  even  after 
such  election  and  notice,  until  they  had  offered  to  deliver  the  stock 
in  purs|ianoe  of  the  agreement.     (Id.) 

5.  Actual  Demand  Necessary  to  Bight  of  Action — Statute  of 
Limitations. — The  general  rule  is,  that  where  an  actual  demand  is 
essential  as  a  condition  precedent  to  a  complete  right  of  action  for 
the  recovery  of  money,  such  demand  must  be  made  within  a  reason- 
able time  after  it  can  lawfully  be  made,  or  within  a  reasonable  time 
after  the  contract  by  its  terms  contemplates  that  it  should  be  made, 
and  that,  unless  there  are  peculiar  circumstances  affecting  the  ques- 
tion, a  time  coincident  with  that  of  the  statute  of  limitations,  will  be 
deemed  reasonable.     (Id.) 

6.  Action  to  Becover  Stated  Price — Demand  and  Tender  of  Per- 
formance— Commencement  of  Bunning  of  Statute. — An  action  to 
recover  such  stated  price  is  in  effect  an  action  to  enforce  perform- 
ance of  a  contract  to  buy  personal  property,  and  it  is  governed,  so 
far  as  the  commencement  of  the  running  of  the  statute  of  limitations 
is  concerned,  by  the  same  rule  which  controls  in  the  case  of  a  sale  of 
real  property.  Such  rule  is,  that  where  a  party  may  call  for  the 
performance  of  the  agreement  upon  the  part  of  another  only  by  a 
tender  or  offer  to  perform  his  own  ageement,  there  can  be  no  breach 
of  the  contract  by  the  one  until  such  offer  or  tender  by  the  other, 
and  tbe  statute  will  not  bsgln  to  run  until  that  timfl^     (Id.) 


Corporations.  791 


t 


CONTRACT     (Continued). 

7.  Bbicand  fob  Pertobmancs — Noncx  of  Election  to  Skll — ^Lachbs. 
Where  siicli  agreement  of  purchase  was  in  writing,  and  the  plaintiffs, 
within  four  years  after  its  execution,  set  in  motion  proceedings  for 
a  demand  for  performance  hj  the  defendants  and  made  the  actual 
demand  within  a  few  months  thereafter,  thej  were  not  guilty  of 
laches  sufficient  to  bar  their  action  to  recover  the  price  stated.     (Id.) 

S.  Judgment  reversed  on  the  authority  of  Vickrey  v.  Maier,  ante,  p. 
384.     (Vickrey  v.  Maier,  774.) 

I  See  Brokers;  Employer  and  Employee,  22;  Guaranty;   Penalty; 

Restraint  of  Trad«;  Specific  Performance;  Water  and  Water- 
Rights,  12-14. 

CORPORATIONS. 

1,  Nonpayment  op  License-Tax  —  Fobpeiture  of  Charter  —  Teb- 
MiNATioN  OP  Existence  —  Nonliabilitt  to  Suit — ^Vom  Judo- 
HBNT — Stockholder  may  Avoid. — A  corporation  organized  under 
the  laws  of  California  for  profit,  whose  franchise  and  charter  have 
been  forfeited  for  noncompliance  with  the  act  of  March  20,  1905, 
requiring  the  payment  of  an  annual  license-tax,  ceases  to  have  a 
corporate  existence  and  cannot  be  sued,  and  a  judgment  obtained 
against  it  is  void  and  may  be  impeached  at  the  instance  of  a  stock- 
holder therein,  who  intervenes  in  the  action  in  which  the  judgment 
w«fl  rendered  for  the  purpose  of  expunging  it  from  the  records. 
(Newhall  t.  Western  Zinc  Mining  Co.,  380.) 

8.  Judicial  Determination  not  Essential  to  Fobpeitubb. — The  for- 

feiture provided  for  by  that  act  is  not  dependent  upon  judicial  de- 
termination and  decree,  but  is  self-acting  and  operating.     (Id.) 

8.  Showing  bt  Stockholder — ^Accrual  op  Cobpobatb  Liability — 
CoBPOBATE  Assets. — In  such  intervention  proceeding  by  the  stock- 
holder, it  is  not  necessary  that  he  should  show  that  he  was  a  stock- 
holder at  the  time  the  liability  upon  which  the  judgment  was 
obtained  against  the  corporation  accrued,  nor  the  faot  that  the  corpo- 
mtion  had  assets.     (Id.) 

4.  Estoppel  by  STOCKHOii>EB — Answeb  by  Fobmxb  Dibectob. — Such 
stockholder  is  not  estopped  from  complaining  of  such  judgment,  by 
reason  of  the  fact  that  one  of  the  former  directors  of  the  defunct 
corporation,  who  became  under  the  provisions  of  that  act  the  trustees 
to  wind  up  its  corporate  affairs,  filed  an  answer  in  the  action  admit- 
ting the  corporate  existence  of  the  defendant.     (Id.) 

5.  BiBECTOBS  AS  Tbustees  OP  Cobpobat[on~<;annot  Answeb  in 
Name  op  Cobpobation. — Such  aot  authorizes  the  directors,  and  not 
one  of  them,  to  act  as  trustees.  It  empowers  them  as  trustees  to 
sue  and  be  sued  but  not  to  answer  suits  in  the  name  of  the  defunct 
dorporation.     (Id.) 
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CORPORATIONS  (CJonUnued). 

6.  LeaSK  BT  GoRPOBATION — SlONINO  BT  lNDIVn>T7AIi— PABOL  EviDENCB  OV 

Agency  and  Authobization. — Where  a  written  instrament  of  leaie 
purports  on  its  face  to  be  the  aet  of  a  corporation,  but  ia  signed, 
not  by  the  corporation,  but  hj  an  individual,  a  stranger  to  the  con- 
tract, parol  evidence  ia  admissible,  in  an  action  by  the  corporation 
to  recover  the  rent  reserved,  to  show  that  the  person  signing  did  so 
for  and  on  behalf  of  the  corporation  pursuant  to  authority  so  to  do. 
(Pacific  Improvemeni  C!ompan7  v.  Jones,  260.) 

7.  Capital  Stock  Dkfinkd— Assets — ^Pbohibition  Against  Patimo 
TO  Stockholdees. — ^Tbe  phrase  "capital  stock,"  aa  used  in  sec- 
tion 309  of  the  (^vil  Code,  prohibiting  directors  of  corporations 
from  dividing,  withdrawing,  or  paying  to  the  stockholders,  or  any 
of  them,  any  part  of  the  capital  stock,  or  from  reducing  or  increas- 
ing the  capital  stock,  except  as  therein  provided,  means  the  actual 
capital,  the  assets,  with  which  the  corporation  carries  on  its  cor- 
porate business,  and  not  the  shares  of  which  the  nominal  capital  is 
composed.     (Schulte  v.  Boulevard  Gardens  Land  Company,  464.) 

8.  Stockhou>ebs  have  no  Power  to  do  Fobbidden  Acts. — ^Although 
the  prohibition  of  that  section  runs,  in  terms,  only  against  the  direc- 
tors, the  effect  of  the  section  is  to  deprive  the  stockholders  as  well 
of  power  to  do  the  forbidden  acta.     (Id.) 

9.  Cobfobation  cannot  Pubchase  Its  Own  Stock. — In  view  of  that 
section,  a  corporation  in  this  state,  is  not  authorised  to  employ  its 
assets  for  the  purchase  of  shares  of  its  own  stock,  since  the  result 
would  be  to  illegally  withdraw  and  pay  to  a  stockholder  a  part  of 
the  capital  stock.     (Id.) 

10.  AokSElCENT    OF    COBPO&ATION     TO    BEPOBOKASB    STOCK — OONDmOiT 

or  CoNTBACT  Undeb  Whioh  Stock  was  Issued. — An  agreement  by 
a  corporation,  constituting  a  condition  and  a  part  of  the  eonsider- 
ation  of  an  entire  contract  under  which  its  stock  was  originally 
issued,  obligating  it,  at  the  election  of  the  stockholder,  to  repur- 
chase the  stock  at  a  stated  price,  is  not  within  the  inhibition  of 
the  section.  Such  as  agreement  is  enforceable  against  the  eorpora- 
tion,  subject  to  the  qualification  that  the  rights  of  crediton  are  not 
injuriously  affected,  and  that  it  would  not  result  in  a  fzmndnlent 
invasion  of  the  rights  of  other  stockholders.     (Id.) 

11.  Amount  Payable  on  Betubn  of  Stock  Immatebiau — It  ia  imma- 
terial to  the  validity  of  such  an  agreement  whether  the  amount  to 
be  paid  by  the  corporation  on  the  return  of  the  stock  was  equal  to, 
or  more  or  leas  than^  the  original  price  for  which  it  was  iasued. 
(Id.) 

12.  Cobfobation— Repubghabb  of  Stool — Judgment  leveraed  on  the 
authority  of  Schviie  v.  BonUvard  Oardent  Land  Compm^,  mUs, 
p.  464.     (Nichols  ▼.  Boulevard  Qardena  Land  Company,  77S) 
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OOBPOBATIONS  (Continned). 

IB.  SuBSGRipnoN  TO  Stock  in  Pabtiodlab  Cobpqbation — ^Appuoation 
TO  Stock  in  Bivfbrint  Coicpany— Liabilitt  to  Bxtund. — ^Wben 
ML  agent  authoriied  to  obtain  sabBcriptions  to  the  capital  etoek 
of  tuo  difFeratt  oorpoiationay  diveita  monej  apeeiflcallj  paid 
him  for  a  oabseriptioB  to  the  original  etoek  of  one  of  sucb  eor- 
porationa,  and  attempts  to  applj  it  for  a  fabscription  to  the  stoek 
of  the  other,  and  the  monej  is  M  received  and  applied  bj  the  other, 
both  the  agent  and  the  corporation  obtaining  the  money,  although 
it  may  have  had  no  knowledge  of  the  terms  on  which  the  agent 
received  it,  are  liable  to  refund  it  to  the  payer,  as  for  money  had 
and  received  to  his  use,  if  it  was  impossible  to  apply  the  money  on 
account  of  a  subscription  for  the  stock  of  the  intended  corporation, 
due  to  the  fact  that  all  of  the  stock  of  that  company  had  been  sub- 
scribed for  prior  to  the  date  of  the  payer's  8ubscripti<m.  (Gray 
V.  Ellis,  481.) 

14.  Cobpoeations  op  Same  Chabactkb  and  Having  Pbopbbtt  op  Samb 

Yalub. — It  is  immaterial  to  the  right  to  recover  such  money  that 
there  was  no  difference  in  the  value  of  the  stock  of  the  two  com- 
panies, and  that  the  property  of  one  corporation  was  the  same  In 
character  and  value  as  that  of  tiie  other.     (Id.) 

15.  Instbuctions  Bbqubstbd  bt  Appellant. — ^The  appellants  cannot 

complain  of  instructions  to  the  jury,  which  left  them  to  determine 
whether  under  the  subscription  agreement  the  payers  of  the  money 
had  the  right  to  elect  which, stock  his  money  was  to  be  applied  on,  if 
they  joined  in  requesting  instmctioos  to  that  effect.     (Id.) 

16.  Obiginal  SuBSGEipnoN  TO  Stock — Acobptance  op  Stock  Albbadt 

Issued. — One  who  has  contracted  to  take  stock  in  a  company  as  an 
original  subscriber  thereto,  cannot  be  compelled  to  accept  from 
others,  in  satisfaction  of  his  rights  under  such  contract,  any  stock 
that  had  been  subscribed  for  by,  and  issued  to,  other  persons,  and 
that  was  then  owned  by  other  persons.     (Id.) 

17.  Oobpobation  Agent  aitd  Tbustee  fob  Stockholdbbs— Dibbctobs  as 

Tbustbes. — A  corporation  is  the  agent  and  trustee  of  its  stock- 
holders, in  their  behalf  and  for  their  use  and  benefit  holding,  con- 
trolling, and  managing  the  corporate  property  and  business.  The 
directors  are  the  trustees  for  the  stockholders  and  also  for  the  corpo- 
ration.    (Hobba  V.  Tom  Beed  Gold  Mining  Ck>mpaiiy,  497.) 

18.  FoBEiGN  Mining  Cobpobatxon — Stockholdkb's  Right  to  Inspect — 

Mandamus  to  Enpobce  Bight— Obdeb  bt  Dibectobs  to  Peemit  In- 
spection.— The  courts  of  this  state  have  power  to  issue  a  writ  of 
mandate,  at  the  instance  of  a  stockholder  in  a  mining  corporation 
organised  under  the  laws  of  a  foreign  state,  and  whose  mining  prop- 
erty was  there  situated,  but  which  had  its  principal  place  of  busi- 
ness, and  all  of  whose  directors  resided,  in  this  state,  commanding 
tha  dixeetors  to  make  and  deliver  to  such  stockholder  an  order  to  the 
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persons  in  charge  of  the  mine,  instructing  them  to  permit  the  stock- 
holder to  enter  and  examine  the  same.  Ample  power  to  compel 
obedience  to  such  writ  is  conferred  bj  section  1097  of  the  Code  of 
Civil  Procedure,  although,  doubtless  the  powor  would  exist  in  the 
absence  of  such  express  grant.     (Id.) 

19.  Right  or  Visitation  and  Inspsction. — A  stockholder  of  a  mining 

corporation  has  the  right  to  visit  and  inspect  the  mines  of  the  com- 
pany, both  at  common  law,  and  bj  virtue  of  section  589  of  the  Civil 
Code.     (Id.) 

20.  Mandamus  to  Enfobcs  Rioht — Right  at  Common  Law  and  XJndbr 

Statute. — Where  such  right  of  visitation  and  inspection  is  given  by 
statute,  the  rule  is  that,  unless  the  statute  imposes  restrictions  or 
limitations,  the  right  is  absolute  and  may  be  enforced  by  matidamuM, 
regardless  of  the  purposes  or  motives  of  the  stockholder,  or  the  ex- 
istence of  good  cause.  Where  the  right  to  be  enforced  is  a  common 
law  right,  the  issuance  of  the  writ  is  discretionary,  and  the  motives 
of  the  stockholder  may  be  questioned,  and  he  is  required  to  show 
good  cause  for  granting  the  reUef.     (Id.) 

21.  Pbbsumption  as  to  Law  or  Fobeion  State — Identity  With  Law 

or  This  State. — In  a  proceeding  by  mandamuB  against  such  a  for- 
eign mining  corporation  to  enforce  a  stockholder's  right  of  visita- 
tion and  inspection,  it  must  be  presumed,  in  the  absence  of  a  con- 
trary showing,  that  the  laws  of  the  foreign  state  under  which  the 
corporation  was  organized  and  where  its  mines  were  situated,  con- 
ferred the  same  right  to  visit  and  examine  as  that  provided  for  by 
section  589  of  the  Civil  Code  of  the  state.  If  it  should  appear  that 
such  foreign  state  had  no  such  law,  substantially  the  same  right  and 
duty  would  exist  under  the  common  law,  provided  the  inspection  was 
desired  for  a  legitimate  purpose  and  good  cause  was  shown  therefor. 

(Id.) 

See  Assignment,  9;  Building  and  Loan  Association;  E«minent 
Domain,  ld-17;  Inheritance  Tax,  4;  Mines  and  Mining,  2; 
Municipal  Corporations;  Water  and  Water-Rights,  d--8. 

COSTS.    S^  Rescission,  4;  Will,  31,  32. 

COURTS.    See   District   Court   of  Appeal;    Habeas   Corpus;   Justices' 
Courts;  Superior  Court;  Supreme  Court. 

CREDITOR'S  BILL. 

1.  Plaintot  may  Maintain  Action  Betorx  Judgment  Bsoomes 
FinaIa. — The  general  rule  that  until  a  judgment  becomes  final 
by  aflfirmance  on  appeal  or  by  lapse  of  the  time  within  whioh 
an  appeal  might  be  taken,  such  judgment  is  not  admissible  in  evi- 
dence and  cannot  be  relied  on  as  the  foundation  of  rights  declared 
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in  it,  does  not  apply  to  an  action  in  the  nature  of  a  ereditor*! 
bill,  the  purpose  of  whieh  is  to  applj  to  the  judgment  creditor's 
demand  property  of  the  jndj^ent  debtor  which  was  transferred  bj 
8u^  debtor  with  intent  to  delaj  or  defraud  his  creditors.  (Sewell 
V.  Price,  265,) 

2.  Bight  or  CRiDiTom  ro  Attack  Fbjlwulvst  T&anspeb  by  Debtor — 
CLAIM  MUST  BX  RsDUCKD  TO  JuDQMXNT. — ^Under  sectiou  3441  of  the 
ClTil  Code,  a  creditor  can  avoid  the  act  of  his  debtor  for  fraud  only 
where  the  fraud  obstructs  the  enforcement,  bj  legal  process,  of  his 
right  to  take  the  property  affected  by  the  transfer.  Consequently 
he  is  not  in  a  position  to  attack  a  transfer  for  fraud  unless  he  has 
a  specific  lien  upon  the  property  transferred  or  has  reduced  his 
elaim  against  the  debtor  to  judgment.     (Id.) 

8.  Natuu  or  Action — ^Bioht  to  Lbtt  Execution. — Such  action  by 
the  judgment  creditor  is  not,  strictly  speaking,  an  action  upon  his 
judgment.  It  is  really  an  action  for  equitable  relief  against  the 
obstruction  caused  by  a  transfer  which  hinders  him  in  satisfying 
his  claim  by  the  ordinary  process  of  law,  that  is  to  say,  by  an 
execution,  and  if  he  has  put  himself  in  a  position  to  levy  execution, 
he  has  done  everything  necessary  to  enable  him  to  attack  the  trans- 
fer whieh  hinders  his  enjoyment  of  his  right.     (Id.) 

i.  Lbvt  or  Execution  Unbeb  Money  Judgment — ^AbsencE  or  Stay- 
bond. — The  fact  that  the  time  for  appeal  has  not  expired  does  not 
prevent  the  issuance  or  levy  of  execution  under  a  money  judgment, 
nor  is  the  right  to  have  execution  affected  by  the  fact  that  an 
appeal  is  actually  taken,  unless  an  undertaking  to  stay  execution 
has  been  given.  Consequently,  in  the  absence  of  such  undertaking, 
a  plaintiff  who  has  recovered  judgment  may  maintain  a  creditor's 
bill,  notwithstanding  the  fact  that  the  time  for  an  appeal  has  not 
expired,  or  an  appeal  has  actually  been  taken  and  is  pending.     (Id.) 

5.  Findings — Omission  to  Find  as  to  Ownebship  or  Portion  or 
Property. — In  such  an  action,  where  the  complaint  alleges  a  fraud- 
ulent transfer  of  an  entire  piece  of  land,  and  the  court  finds  that 
only  a  half  interest  therein  was  fraudulently  transferred,  its  failure 
to  find  upon  the  title  or  ownership  of  the  other  half  interest  is  with- 
out prejudice  to  the  defendants  and  is  not  ground  for  reversal. 
(Id.) 

6.  Fraudulent  Intent  Question  or  Fact — Sufpictent  Alijcoation 
AND  Findings. — In  such  an  action,  the  question  of  fraudulent  intent 
in  the  transfer  is  one  of  fact  and  not  of  law,  and  the  fact  must 
be  alleged  and  found.  An  allegation  and  a  finding  that  on  a 
certain  day  the  judgment  debtor,  *'with  the  purpose  of  concealing 
his  property  and  defrauding  his  creditors,  and  particularly  the  plain- 
tiff herein,  without  consideration  assigned"  the  property  in  question 
to  a  spedflfid  person,  are  sufficient.     (Id.) 
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7.  Tbaksfee  or  Fbopeitt  not  Intolykd  ih  AcnoN — ^Findino  or 
]?Yaui>uuext  Intint  not  Nicessabt. — Where  the  complaint  in  ffoch 
action  seeks  to  set  aside  the  transfer  of  certain  specified  properties, 
and  aUeges  the  transfer  of  other  property  bj  the  judgment  debtor 
solelj  for  the  purpose  of  showing  that  he  did  not  have  property, 
other  than  that  involved  in  the  action,  ont  of  which  the  plaintifTa 
execution  might  be  satisfied,  it  was  not  necessary  that  the  court 
should  find  that  the  latter  transfer  was  fraudulent.     (Id.) 

8.  BsYsssAL  or  ^uogicent  on  Which  Cbeditob's  Stht  is  Basbk — On 

an  appeal  from  a  judgment  in  favor  of  the  plaintiff  in  such  cred- 
itor's suit,  the  supreme  court  cannot,  in  the  absence  of  any  showing 
in  the  record,  take  judicial  notice  of  the  fact  that  the  judgment  m 
which  the  actiim  was  founded  had  been  reversed.     (Id.) 

9.  RxrusAL  TO  Consider  Bkversal — ^ErrscT  or  Bights  or  Appel- 
lants.— The  refusal  of  the  supreme  court  on  the  appeal  in  the 
creditor's  suit  to  consider  the  reversal  of  the  judgment  on  whieh 
the  action  was  founded,  will  not  work  an  irreparable  injury  to  the 
appellants,  because  (1),  if  such  judgment  has  been  reversed  bo 
execution  can  issue  thereunder,  and  (2),  if  the  judgment  in  the 
creditor's  suit  be  affirmed,  adequate  relief  may  be  had  in  an  inde- 
pendent action  in  equity  to  restrain  the  plaintiff  from  taking  ad- 
vantage of  tiie  judgment.     (Id.) 

CEIMIN AX,  LAW. 

1.  Assault  With  Intent  to  Gommit  iNrAMOus  Crimx  Against 
Natuss — ^Want  or  Consent  Essential  to  Assault. — ^An  assault 
with  the  intent  to  commit  the  infamous  crime  against  nature 
implies  repulsion,  or  at  least  want  of  consent  on  the  part  of  the 
person  assaulted,  and  where  such  want  of  consent  is  shown,  the  fket 
that  the  defendant  was  interrupted  and  his  attempt  rendered  abor- 
tive did  not  make  his  conduct  any  the  lees  criminaL  (People  v. 
Dong  Pok  Yip,  143.) 

8.  Age  and  Mentality  or  Pebson  Assaulted— Assaui/t  on  Youko 
Child. — In  such  a  case  the  age  and  mentality  of  the  person  assaulted 
is  important  and  should  always  be  considered  in  determining  the 
presence  or  absence  of  consent,  and  the  mere  submission  of  a  child 
of  tender  years  or  retarded  mental  development  to  an  attempted 
outrage  of  his  person  should  not,  in  and  of  itself,  be  construed  to 
be  such  a  consent  as  would,  in  point  of  law,  justify  or  excuse  the 
assault.     (Id.) 

S.  DirrsKENOs  Between  Submission  and  Consent. — There  is  a  de- 
cided difference  in  law  between  mere  submission  and  actual  consent. 
Consent,  in  law,  means  a  voluntary  agreement  by  a  person  in  the 
possession  and  exercise  of  sufficient  mentality  to  make  an  intelligent 
choice,  to  do  something  proposed  by  another.    It  ddffers  yeiy  mats- 
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riallj  from  assent  and  implies  some  positive  action  and  always 
involTOs  submission.  Assent  means  mere  passivity  or  submission 
which  does  not  include  consent.     (Id.) 

i.  Eyidencb — Support  of  Conviction  of  Lebskb  Offense. — Where  the 
evidence  clearly  would  support  a  verdict  for  a  higher  offense,  the 
conviction  of  a  lesser  crime  necessarily  included  therein  will  not  be 
set  aside.    (Id.) 

ff.  Conviction  of  Simple  Assaui/t. — ^Where  the  evidence  is  sufficient 
to  support  a  conviction  of  an  assault  with  the  intent  to  commit  the 
infamous  crime  against  nature,  a  conviction  of  a  simple  assault  will 
be  npli^d.     (Id.) 

6.  Sufficiency  of  Evidence  to  Sustain  Conviction  of  an  Attempt. 

It  is  not  true  as  a  rule  of  law  that  evidence  which  is  insufficient 
to  sustain  a  conviction  for  a  crime  would  be  insufficient  to  sustain 
a  eonviction  for  an  attempt  to  commit  the  crime.     (Id.) 

7.  Cross-examination  of  Person  Assaui/ted— Statements  by  De- 

fendant.— On  a  trial  for  such  offense,  where  the  child  alleged  to 
have  been  assaulted  was  called  as  a  witness  for  the  defendant  and 
gave  his  version  of  the  occurrence,  anything  that  the  defendant  may 
have  said  at  the  time  became  relevant  and  material  and  admissible 
in  evidence  on  cross-examination,  and  the  fact  that  the  conversation 
iiarrated  by  the  witness  disclosed  a  statement  of  the  defendant 
prejudicial  to  him  and  irrelevant  to  the  issue  being  tried,  did  not 
render  its  adnuasion  erroneous.     (Id.) 

8.  Murder — Photograph  of  Place  of  Homicide — Sufficient  Evi- 
dence of  Correctness. — In  a  prosecution  for  murder,  a  sufficient 
foundation  is  laid  for  the  admission  in  eWdence  jof  a  photograph 
•hewing  the  relative  location  in  the  room  in  which  the  homicide 
took  place,  at  the  time  thereof,  of  certain  personal  objects,  by  the 
testimony  of  a  witness  to  t&e  effect  that  ^  was  in  the  room  and 
took  the  negative  of  the  photograph  shortly  after  the  killing  and 
at  a  time  when  such  objects  were  in  exactly  the  same  position  that 
they  were  at  the  time  of  the  homicide,  and  that  the  photograph 
offered  in  evidence,  which  had  been  finished  by  a  photographer  to 
whom  he  had  given  the  negative  for  that  purpose,  was  a  correct 
representation  of  the  objects  sought  to  be  shown  and  their  relative 
location  at  the  time  he  took  the  picture.     (People  v.  Ah  Lee,  350.) 

9.  Overcoat  Worn  by  Defendant— Evidence  of  Identification. — In 
such  prosecution,  an  overcoat  worn  by  the  defendant  at  the  time  of 
his  arrest,  on  the  day  following  the  homicide,  was  properly  admitted 
in  evidence,  where  there  was  testimony  tending  to  show  that  he  was 
■een  on  a  street  of  the  town  in  which  the  homicide  was  committed, 
and  shortly  before  its  occurrence,  in  the  company  of  his  codefend- 
ant,  wearing  an  overcoat  similar  to  the  one  received  in  evidene6|  and 
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also  testimonj  tending  to  show  that  one  of  the  two  men  eommittiBg 
the  murder  wore  at  the  time  such  an  overcoat.     (Id«) 

10.  Instruction — ^Reason ablb  Doubt. — A  general  instruction  on  the 

subject  of  reasonable  doubt,  which  is  otherwise  free  from  error,  is 
not  rendered  objectionable  by  the  inclusion  therein  of  the  phrase  "a 
reasonable  doubt  is  not  a  mere  guess  or  surmise."     (Id.) 

11.  Motive — Requested   Instructions — Subject  Matter  Coveexd  by 

Instruction  Given. — It  was  not  error  for  the  court  to  refuse  to 
give  an  instruction  requested  by  the  defendant  on  the  question  of 
motive,  where  the  subject  matter  of  the  requested  instruction  was 
fully  covered,  so  far  as  it  could  be  reasonably  claimed  that  defend- 
ant was  entitled  to  have  it  covered,  by  an  instruction  given  to  the 
effect  that  there  could  be  no  presumption  of  motive  in  the  absence 
of  a  showing  thereof,  and  that  the  jury  had  the  right  to  consider  the 
absence  of  motive  in  determining  the  guilt  or  innocence  of  defendant. 
(Id.) 

12.  Murder — Incompetent  Evidence  of  Prior  Mttbdeb — Erbob  Cubed 
BT  Testimony  of  Defendant. — On  a  prosecution  for  murder,  error 
in.  the  admission  of  incompetent  evi-dence  to  8ho>w  a  prior  murder 
by  the  defend&nt,  as  a  motive  for  the  crime  for  which  he  was  being 
tried,  is  cured,  if  the  defendant,  as  a  voluntary  witness  in  his  own 
behalf,  testified  to  facts  substantially  corroborating  all  the  incom- 
petent evidence  admitted.     (People  v,  Prantikos,  113.) 

13.  Killing  of  Police  Officer — Prior  Murder  Part  of  Bbs  Qsstab — 

Evidence. — Where  the  defendant,  after  being  arrested  by  a  police 
officer,  shot  him,  and  immediately  afterward,  while  endeavoring 
to  escape  from  the  scene,  shot  and  killed  another  officer,  the  shoot- 
ing of  the  first  officer  was  part  of  the  res  gestae  of  the  killing  ef 
the  latter,  and  on  a  prosecution  for  the  latter,  evidence  of  the  first 
shooting,  and  that  the  officer  subsequently  died  as  the  result  thereof, 
is  admissible.     (Id.) 

14.  Murder — Evidence. — In  a  prosecution  for  murder,  the  evidence  is 
held  sufficient  to  justify  the  conviction  of  murder  in  the  first 
degree.     (People  v.  Bauweraerts,  696.) 

15.  Absence  of  Motive — Reasonable  Doubt. — ^The  absence  of  motive 
is  a  fact  favorable  to  one  accused  of  crime,  and  is  to  be  considered 
in  weighing  the  evidence  against  the  defendant.  But,  of  itself,  it 
does  not,  as  matter  of  law,  establish  innocence  or  necessarily  raise 
a  reasonable  doubt  of  guilt.  Its  effect  is  a  question  for  the  jury 
to  decide.     (Id.) 

16.  Cross-examination  of  Defendant  —  Impeachment  —  Conviction 
OF  Felony — Misconduct  of  District  Attorney — ^Repetition  of 
Question. — The  defendant  in  a  criminal  prosecution,  where  he  of- 
fers himself  as  a  witness,  iray  be  a^ked,  for  the  purposes  of  im- 
peachment,  if   he   has   not   been   cou\icted   of   a   felony;    and   thf 
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repetition  of  the  question  in  different  fonns,  &fter  a  negative  an- 
■wer  bad  been  given  to  the  first  question,  will  not  be  deemed  preju- 
dicial misconduct  by  the  district  attorney,  depriving  the  defendant 
of  a  fair  trial,  where  it  appears  that  be  was  unfamiliar  with  the 
Cn^lish  language,  especially  legal  phrases,  and  bis  examination  indi- 
cated an  intent  to  evade  a  direct  answer.     (Id.) 

17.  MuBDsa — Evidence  of  Dying  D£gla]u.tions — Belief  of  Impend- 
IKG  Death. — In  a  prosecution  for  murder,  it  is  the  abandonment 
of  hope  and  the  expectation  of  certain  and  imminent  death  by  the 
person  injured,  and  the  belief  of  the  law  that  at  such  an  awe- 
inspiring  time,  a  man  about  to  be  called  to  account  before  his 
Maker,  will  tell  the  truth,  that  alone  justify  the  reception  in 
evidence  of  his  dyin^  dedaratiojw  against  the  defendant.  (People 
T.  Smitb,  4&1.) 

18.  BlAFFIRMANCS  UnDEB  BELIEF  OF  DSATH  OF  STATEMENT  PKEVIOUSLT 

Mads. — A  statement  of  the  deceased,  made  at  a  time  when  he  was 
not  under  the  belief  of  immediate  and  impending  death,  may  after- 
ward, while  under  the  fear  of  death,  be  reaffirmed  by  him  under 
circumstances  entitling  it  to  admission.  Greater  care,  however, 
should  be  exercised  by  the  trial  court,  and  a  more  satisfactory  show- 
ing of  the  declarant's  condition  of  mind  made  manifest,  than  where 
the  statement  itself  is  uttered  in  the  first  instance  under  the  cir- 
cumstances required  by  the  law.     (Id.) 

19.  Evidence — Beaffibmance  of  Statement  not  Under  Belief  of 
Death. — In  the  present  ease,  it  is  held  that  the  evidence  is  conclu- 
sive that  the  statement  of  the  deceased  waa  not  made  originally 
under  the  circumstances  contemplated  by  the  law,  and  that  the 
showing  is  wholly  insufficient  to  establish  that  it  was  reaffirmed 
afterward  under  such  circumstances.  The  fact  that  the  deceased 
was  dying,  although  significant,  is  not  controlling.  The  fact  of  con- 
trolling significance  is  his  belief  that  the  hand  of  death  was  upon 
him.     (Id.) 

20.  Instruction — Self-defense — Mistake  as  to  Extent  of  Appre- 
hended Danger — "Judicious  Man." — In  a  prosecution  for  murder, 
in  which  self-defense  was  pleaded  in  justification,  an  instruction 
that  if  the  defendant  ''acted  from  reasonable  and  honest  convic- 
tions, he  cannot  be  held  criminally  responsible  for  a  mistake  in  the 
actual  extent  of  the  danger,  when  other  judicious  men  would  have 
been  alike  mistaken,"  is  rendered  objectionable  from  the  use  of  the 
werd  "judicious,"  instead  of  the  accepted  word  "reasonable."     (Id.) 

21.  "Ordinarily  Courageous  Man." — The  use  of  the  phrase  "ordinarily 
eourageous  man,"  instead  of  the  phrase  "ordinarily  reasonable  and 
prudent  man,"  in  an  instruction  that  "if  one  person  kills  another 
through  mere  cowardice  or  under  circumstances  which  are  not,  in 
the  opinion  of  the  jury,  sufficient  to  induce  a  reasonable  and  well 
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founded  belief  of  danger  to  life  or  of  great  bodilj  harm  in  the 
mind  of  an  ordinarily  courageous  man,  the  law  will  not  justify  the 
killing  on  the  ground  of  self -defense,"  is  objectionable.     (Id.) 

22.  Threats  Against  Lipb — Attempt  Coupled  With  Abilitt  to  Take 
Life. — An  instruction  "nor  does  the  fket  that  one  person  had  made 
threats  against  the  life  of  another,  though  taken  in  connection  with 
the  fact  that  the  threatener  was  of  a  violent  and  dangerous  char- 
acter, justify  or  excuse  an  immediate  resort  to  deadly  weapons,  re- 
sulting in  killing  him,  in  the  absence  of  some  demonstration,  real 
or  apparent,  of  an  attempt,  coupled  with  ability,  to  take  life,"  is 
objectionable,  in  stating  that  the  demonstration  or  attempt  shall  be 
"coupled  with  ability  to  take  life,"  before  the  defendant  may  resort 
to  a  deadly  weapon  in  his  self-defense,  instead  of  stating  that  the 
demonstration  or  attempt  should  be  coupled  with  a  real  or  appar- 
ent ability  to  take  Hfe.     (Id.) 

23.  dBCOKSTANTiAL  EVIDENCE. — Where  there  was  only  direct  evidenee 
of  the  homicide,  and  the  fact  of  its  commission  was  admitted,  there 
was  no  occasion  to  instruct  the  jury  upon  the  character  and  value 
of  circumstantial  evidence.     (Id.) 

24.  Beasonabli  Doubt^Ebeoneous  iNSTEUonoN. — An  instruction  that 
"a  doubt  to  justify  an  acquittal  must  be  reasonable,  and  it  most 
arise  from  a  candid  and  impartial  investigation  of  all  the  evidence 
in  the  case.  If,  after  considering  all  the  evidence  you  can  say 
that  you  have  an  abiding  conviction  of  the  truth  of  the  charge,  yon 
are  satisfied  beyond  a  reasonable  doubt,"  i*  erroneous.     (Id.) 

See  Habeas  Corpus. 

DAMAGES.    See  Ejectment,  5,  6;  Employer  and  Employee,  24;  Negli- 
gence, 2,  10;  Penalty;  Pledge,  1,  2. 

DEBTOB  AND  CBEDITOB.    See  Assignment,  1-8;  (Creditor's  BilL 
DECEIT.    See  Fraud. 

DEED. 

L  Conditions  Subsequent — Construction. — Conditions  subsequent  in 
a  deed  tending  to  restrict  and  defeat  an  estate  are  not  favored. 
They  can  be  created  only  by  apt  and  appropriate  language  which 
ex  proprio  vigore  establishes  that  only  a  conditional  estate  was  con- 
veyed, and  when  such  a  condition  is  shown  to  have  been  created,  the 
rule  of  construction  is  that  of  strictness  against  the  grantor  and  in 
favor  of  the  holder  of  the  estate.  (Fitzgerald  v.  County  of  Modoc, 
493.) 

8.  Creation  ov  Conditions  Subsequent. — Generally,  the  apt  and  ap- 
propriate words  evidencing  that  a  grant  is  on  condition  subsequent 
am  found  ia  a  provision  for  forfeiture  and  right  of  re-entxy.    Ifj 
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however,  the  language  employed  declares  a  condition  and  imports  a 
forfeiture,  a  clause  of  re-entry  is  not  neeessary.     (Id«) 

8.  Recital  ov  Pubposs  tor  Which  Land  is  Gonykyed. — ^A  provision 
in  a  deed  to  a  county  merely  reciting  that  the  land  conveyed  is  "to 
be  used  as  and  for  a  county  high  school  ground  and  premises/'  for 
the  grantee,  does  not  create  a  condition  subeequent.     (Id.) 

4.  CiBCUM STANCES  Undeb  Which  Deed  WAS  Mai>s. — The  facts  and 

circumstances  under  which  such  deed  was  made,  if  not  expressed  in 
the  deed  itself,  cannot  be  considered  to  enlarge  or  restrict  the  estate 
actually  granted.     (Id.) 

5.  Bulb   in    Shelley's   Cass — ^Bemaindeb   to   Heibs   ob   Heibs   ov 

Boot. — The  so-called  rule  in  Shelley's  case  is  that  where  a  will 
devises  or  a  deed  grants  land  to  A  for  life,  and  the  remainder  after 
his  death  to  his  heirs,  or  to  the  heirs  of  his  body,  using  these  words 
or  words  having  the  same  legal  effect,  the  effect  is  to  vest  in  A  a 
fee  simple  absolute  if  the  remainder  is  to  his  "heirs,"  or  a  qualified 
fee,  if  it  is  to  the  "heirs  of  his  body."  The  heirs  of  A  in  such  a 
case  take  no  estate  or  interest  in  the  land  during  the  life  of  A,  and 
he  may  dispose  of  it  as  if  the  deed  or  will  contained  no  words 
purporting  to  transfer  to  him  less  than  a  fee.  As  it  is  usually 
stated,  the  words  "heirs"  or  "heirs  of  his  body,"  or  whatever  other 
words  of  like  effect  are  used,  are  words  of  limitation  and  not  of 
purchase.     (Gordon  v.  Cadwalader,  509.) 

6.  Foundation  ov  Bulb  in  Shelley's  Case. — The  fundamental  reawm 

for  the  rule  in  Shelley's  case  is  that  at  common  law  it  was  consid- 
ered that  the  words  "and  to  his  heirs"  or  '%nd  to  the  heirs  of  his 
body,"  following  a  grant  purporting  to  be  of  an  estate  for  life, 
necessarily  implied  that  the  heirs  mentioned  should  take  by  inher- 
itance from  the  life  tenant,  and  not  directiy  by  the  deed,  or  directiy 
from  the  grantor,  and  as  this  could  not  be  so  unless  the  life  tenant 
had  an  estate  of  inheritance  to  pass  at  his  death,  it  followed  as  a 
necessary  consequence  that  the  deed  must  be  understood  to  pass 
the  fee  to  him  as  well  as  the  life  estate.     (Id.) 

7.  Bule  One  of  Positive  Law — Intent— Meaning  ov  Wobd  "Heibs." 

In  the  phrases  quoted,  when  the  rule  in  Shelley's  case  applies,  the 
word  "heirs"  is  used  in  the  broad  sense,  to  signify  the  persons  who 
take  the  estate  by  succession  from  generation  to  generation,  forever, 
or  as  it  is  sometimes  expressed,  the  whole  inheritable  blood  of  the 
life  tenant,  so  that  such  life  tenant,  and  not  those  who  may  be 
his  heirs  at  his  death,  is  the  original  stock  of  inheritance.  It  is  a 
rule  of  positive  law,  and  defeats  even  the  declared  contrary  intent 
if,  notwithstanding  such  declaration,  it  appears  that  the  word 
"heirs"  was  used  in  this  technical  sense.  But  the  primary  question 
is  always  the  one  whether  or  not  it  was  so  used*     (Id.) 

OLXIY.  OsL— 51 


802  DE]g>. 

DEED     (Continued). 

8.  Intokprbtation  ov  G&A.NT  —  Intention  to  Gbsats  Lifs  Estatv 
With  BxifAiNDEs  Ove&. — If  the  deed  eontains  words  which  modify 
or  qualify  these  phrases  to  such  an  extent  that  a  reasonable  inter- 
pretation of  the  grant  is  that  the  grantor  did  not  use  the  words 
to  describe  the  whole  line  of  succession  from  the  life  tenant,  or  his 
whole  inheritable  blood,  but,  on  the  contrary,  intended  thereby  to 
point  out  and  designate  the  particular  persons  who  should  take  the 
estate  upon  the  death  of  the  life  tenant,  and  to  describe  them  as  the 
persons  then  to  take  the  estate  direct  from  the  grantor,  and  by  yirtue 
of  the  grant,  oonstituting  of  them  a  new  root  of  inheritance,  the 
implication  as  to  the  meaning  of  said  phrases,  upon  which  the  rule 
is  founded,  would  not  exist,  and  the  rule  would  not  govern  the  granl 
(Id.) 

ft.  Oonstbuotion  ow  Dxbd— Bulb  in  Shkllkt's  Gasi  Inapplicable. — 
The  deed  in  question,  which  was  executed  at  a  time  when  ths  rule 
in  Shelley's  ease  was  in  force  in  this  state,  granted  unto  the  party 
of  the  second  part  ''for  and  during  the  term  of  his  natural  Ufe, 
and  after  his  death  then  to  descend  to  his  heirs  and  assigns  forever," 
certain  described  lands,  and  recited  that  "the  said  land  being  con- 
veyed to  the  said  .  .  .  for  and  during  his  natural  life,  for  the  final 
use,  benefit,  and  behoof  of  the  children,  or  other  lawful  heirs  of 
his  body,  who  may  survive  him."  The  habendum  clause  was  "to 
have  and  to  hold  .  .  .  unto  the  said  party  of  the  second  part,  his 
heirs  and  assigns  forever,"  sad  a  further  clause  contained  a  war- 
ranty to  "the  said  party  of  the  second  part,  his  heirs  and  assigns." 
The  final  clause  stated  that  the  words  "for  and  during  the  term  of 
his  natural  Ufe,  and  after  his  death  then  to  descend  to,"  were  inter- 
lined, and  the  words  "and  to"  were  erased,  before  the  execution  of 
the  deed.  Held,  that  the  deed  did  not  come  within  the  rule  in  Shel- 
ley's case,  and  that  the  words  used  manifested  the  intent  that  the 
grant  to  the  immediate  grantee  was  for  life  only,  and  thai  the 
remainder  was  to  go  to  the  surviving  children  or  grandchildren, 
directly  by  the  deed  and  not  by  inheritance,  and  that  they,  and  not 
such  grantee,  were  to  constitute  the  new  stock  or  root  of  inheritance 
of  the  estate.     (Id.) 

10.  Meaning  of  Wobds  "Descend  to." — The  words  "descend  to,"  as 
used  in  such  deed,  should  be  construed  as  words  of  transfer,  and  the 
passage  in  which  they  occur  should  be  read  as  if  it  declared  that 
after  the  death  of  the  immediate  grantee  the  land  should  "go  to"  or 
"vest  in"  his  heirs,  the  latter  words  being  used  as  a  description  of 
the  persons  to  whom  the  remainder  is  transferred,  and  not  to  indi- 
cate a  taking  by  the  law  of  inheritance.     (Id.) 

11.  Setormation  of  Deed — Prior  Demand  not  Necbssabt  io  Action. — 

An  action  will  lie  in  this  state  for  the  reformation  of  a  dfled  without 
a  demand  previously  made.     (Danielson  v.  Neal,  748.^ 
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12.  PBidE  Demand  Whin  Essential  to  Cause  ow  Action. — ^Wherever 
a  right  arises  or  is  dependent  upon  demand,  that  is,  when  the  de- 
mand is  an  integral  part  of  the  canse  of  action,  it  must  be  made 
before  action  brought.  But  when  it  is  an  unconditional  duty  of  a 
defendant  to  perform  a  certain  act,  the  suit  itself  is  the  only 
demand  necessary.  In  some  eases,  no  other  consequences  follow  a 
failure  to  make  demand  before  suit  brought,  than  that  the  plain- 
tiff will  not  be  allowed  to  recover  his  costs.     (Id.) 

Idb  Quantity  or  Land  Conyeysd — ^"More  ob  Less" — Mistake  as  to 
Quantity. — The  inclusion  in  a  deed  of  the  words  "more  or  less"  in 
the  description  of  the  quantity  of  land  conveyed,  does  not  preclude 
n  reformation  of  the  deed  for  mistake  in  not  embracing  all  the 
acreage  agreed  upon.     (Id.) 

li.  Value  of  Omitted  Land—Befoemation  not  Refused  Because  of 
Smallness. — The  fact  that  the  value  of  the  omitted  land,  upon  the 
basis  of  the  purchase  price,  was  only  eighty-three  dollars,  will  not 
in  itself  prevent  a  court  of  equity  from  granting  a  reformation  of 
the  deed.     (Id.) 

15.  Statute  of  Limitations — Laches — Eeboe  Patent  on  Face  of 
Deed. — Where  the  omission  to  convey  all  the  land  agreed  upon  was 
patent  upon  the  face  of  the  deed,  the  mere  fact  that  the  grantee 
failed  to  discover  it  does  not  charge  him  with  laches,  or  set  the 
statute  of  limitations  in  motion  prior  to  the  discovery  of  the 
mistake.     (Id.) 

Bee  Boundary;  Eaaements^  4,  5;  Laches,  4,  5;  Mortgage;  Taxa- 
tion, 


DEED  OP  TBUST. 

1.  Quieting  Title — Defense  of  Puechase  at  Tbustee's  Sale  Undee 
Deed  of  Teust — Evidence  of  Fraud  in  Salb  Admissible  Without 
Being  Pleaded. — In  an  action  to  quiet  title  to  land,  in  which  the 
defendant  by  his  answer  sets  up  title  through  a  sale  by  a  trustee 
under  a  deed  of  trust,  executed  by  the  plaintiff's  predecessor  in 
interest,  the  plaintiff,  in  avoidance  of  such  defense,  may  offer  evi- 
dence to  show  that  the  trustee's  sale  and  deed  made  in  pursuance 
thereof  were  invalid  by  reason  of  fraud,  without  pleading  the  fraud 
in  his  complaint.     (Jose  Realty  Company  v.  Pavlicevich,  613.) 

8.  FEAUDULENT  SaLE  BY  TEUBTEE — ABSENCE  OF  DEFAULT  IN  PAYING 

Inteeest — New  Trial — Finding — iSpecifications  of  Insufficiency 
OF  Evidence. — In  such  action,  where  the  court  in  effect  found  that 
the  plaintiff  was  the  owner  of  the  land  subject  to  such  deed  of  trust, 
and  that  the  attempted  trustee's  sale  for  default  in  the  payment  of 
interest  on  the  note  secured  by  the  trust  deed  was  void  because  the 
payer  of  such  note  had  had  sufficient  funds  at  the  place  of  payment 
fer  the  purpose  of  paying  such  interest,  speeiflcationt  ia  the  notiet 
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of  intention  to  move  for  a  new  trial  on  the  minntes  of  the  eonrt, 
that  the  evidence  was  insufficient  to  jnstifj  the  findings  (1)  that 
plaintiff  is  the  owner  of  the  premises,  (2)  "that  the  interest  whieh 
defendant  has  in  the  premises  is  without  right/'  and  (3)  "that  the 
money  for  the  payment  of  the  interest  on  said  note  was  at  all  times 
ready  at  the  place  of  payment,"  are  sufficient  to  present  the  qaestioB 
whether  or  not  the  finding  on  the  subject  of  the  default  in  the  in- 
terest payments  is  sustained  by  the  evidence.     (Id.) 

8.  Recital  of  Default  in  Tbustee's  Deed — Gk)NCLusivENEss  ik  Ab- 
sence OF  Fraud. — A  recital  in  a  deed  executed  by  a  trustee  in  pur- 
suance of  a  sale  by  him  under  a  deed  of  trust  given  to  secure  the 
payment  of  a  note,  that  the  payer  of  the  note  was  in  default  at 
the  time  of  sale,  is  conclusive  on  the  trustor  and  his  successors  in 
interest,  where  the  deed  of  trust  empowers  the  trustee  to  make  it, 
in  the  absence  of  fraud  of  which  the  purchaser  at  the  trustee's  sale 
had  notice.     (Id.) 

i.  Sale  by  Trustee  in  Absence  of  Default— E^nowledoe  bt  Pur- 
chaser— ^Fraudulent  Sale — Evidence  Insufficient  to  Establish 
Fraud. — The  facts  that  the  payee  of  the  note,  knowing  that  there 
had  been  no  such  default,  declared  the  principal  and  interest  due 
and  caused  'the  trustee  to  make  a  sale  under  the  power  by  falsely 
informing  him  that  the  payer  was  in  default,  and  that  the  payee 
himself  bought  in  the  property  at  the  trustee's  sale,  and  that  the 
owners  of  the  property  were  not  informed  of  the  sale  or  of  the 
notice  given  thereof  and  had  no  knowledge  of  it,  would  be  sufficient 
to  avoid  the  trustee's  sale  and  deed.  It  is  held,  however,  that  the 
evidence  is  insufficient  to  show  that  the  payer  of  the  note  was  not 
in  default  in  the  payment  of  interest,  and  that  the  payee  knew  he 
was  not  in  default.     (Id.) 

6.  Demand  for  Payment  of  Note — Default  in  Payment. — ^Uuder 
section  3130  of  the  Civil  Code,  no  demand  of  payment  upon  the 
payer  of  a  promissory  note  is  necessaiy  in  order  to  create  a  default 
in  payment.     (Id.) 

6.  Negotuble  Instrument  Payabu  at  Specified  Place — Ability 
AND  Willingness  to  Pay — Equivalent  to  Offer  of  Payment — 
Funds  for  Payment  Essential. — The  provision  of  section  3130  of 
the  Civil  Code,  to  the  effect  that  if  a  negotiable  instrument  is  by 
its  terms  payable  at  a  specified  place,  and  the  principal  debtor 
thereon  is  able  and  willing  to  pay  it  there  at  maturity,  such  ability 
and  willingness  are  equivalent  to  an  offer  of  payment  upon  his  part, 
cannot  be  complied  with  by  a  mere  passive  ability  and  willingness. 
There  must  be  an  ability  to  pay  manifested  by  providing  funds  at 
the  place  of  payment  in  the  hands  of  some  person  there  present  whs 
is  authorised  to  pay  it  on  the  debt  and  is  willing  to  do  so.     (Id.) 
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7.  INSUITICIINT   EVIDENOB   OW    ABHITT   AND   WnJJNQNXSS    TO   PAT. — 

Where  a  promissoiy  note  is  made  payable  at  the  office  of  a  specified 
person,  mere  evidence  that  such  person,  or  some  other  person  in  his 
office,  had  money  enough  to  pay  the  interest  on  the  note  at  any  time 
had  it  been  demanded,  without  any  showing  that  the  money  belonged 
to  the  payer  of  the  note,  or  had  been  provided  or  placed  there  by 
him,  or  any  other  person,  for  the  purpose  of  paying  the  interest, 
or  that  the  proprietor  of  the  office,  or  any  other  person  there,  was 
willing  to  pay  it  out  on  the  interest,  or  had  been  authorized  or  in- 
structed to  do  so,  or  that  any  of  them  intended  to  do  so  if  the  in- 
terest had  been  demanded,  is  insufficient  to  establish  the  equivalent 
of  an  offer  to  pay  the  interest,  under  section  3130  of  the  Civil  Code. 
(Id.) 
8tk  Easements,  4. 

DISMISSAL.    See  Ejeetrnfiut,  7;  Practice,  1. 

DISTRICT  COURT  OF  APPEAL. 

1.  BsrusAL  07  TBAMsraa  to  STTPBUiB  Goubt—Eftect  on  Opinion  of 
Appkllatb  Court. — An  order  of  tbe  supreme  court,  refusing  to 
transfer  a  cause  to  that  court  after  judgment  in  the  district  court 
of  appeal,  does  not  adopt  the  opinion  of  the  appellate  court  so 
as  to  give  it,  in  the  supreme  court,  the  authoritative  effect  which 
one  of  its  own  decisions  would  have.     (Bohn  v.  Bohn,  532.) 

2.  DCTBBlflNATION   OF  CAUSE   BT   SUFBEICS   COUBT — OONTBABT   CONGLU- 

aiON  Beaohxd  BT  Appeuate  Coubt. — The  supreme  court  will  de- 
termine a  cause  pending  before  it  in  accordance  with  its  legal 
•  conviction,  notwithstanding  in  a  case  between  the  same  parties 
presenting  identical  questions  a  contrary  conclusion  was  reached 
by  the  district  court  of  appeal,  and  a  transfer  of  such  case  to  the 
supreme  court,  after  the  judgment  of  the  appellate  court,  was 
denied  by  the  supreme  court.     (Id.) 

See  Habeas  Corpus. 

DIVORCE. 

L  Inteblocutobt  Dbceeb  dobs  not  Dissolve  If  arriaoe — ^Final 
Judgment. — ^The  entry  of  an  interlocutory  decree  of  divorce  does 
not  dissolve  the  marriage,  and  the  parties  thereto  remain  in  the  legal 
relation  of  husband  and  wife  until  the  marriage  has  been  dissolved 
by  the  final  judgment     (Estate  of  Seller,  181.) 

8.  Death  ow  Wipe  Aptee  Inteblocutobt  Decree — Subviving  Hus- 
band Entitled  to  Letters  op  Administbation. — A  surviving 
husband,  against  whom  an  interlocutory  decree  of  divorce  has  been 
entered,  has  a  priority  of  right  to  letters  of  administration  on  the 
estate  of  his  deceased  wife.     (Id.) 
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8w  E^iKY  ow  Final  Dsobjeb  Armt  Death  or  Wifb— Hxtbband^s 
Bights  ov  Inheritance  not  Destroyed. — ^The  entry  of  a  final 
decree  in  the  divoree  action,  after  the  death  of  the  wife,  as  prorided 
in  section  132  of  the  Civil  Code,  did  not  operate  retroaetivelj  to  take 
awaj  ri^rhts  of  inheritance  which  had,  by  saeh  death,  become  rested 
in  the  sorvivini^  hnsband.     (Id«) 

See  Parent  and  Child. 

EASEMENTa 

1.  Enumeration  ov  Servitude  in  Civil  Code  not  Exclusive. — See- 

tion  801  of  the  Civil  Code,  hj  its  specifleation  of  certain,  kinds  of 
servitudes,  does  not  purport  to  enumerate  all  the  burdens  bj  waj  of 
servitudes  that  may  be  attached  to  land  for  the  benefit  of  the  domi- 
nant tenement,  (Jersey  Farm  Company  v.  Atlanta  Realty  Com- 
pany, 412.) 

2.  Sals  ov  Portion  ov  Land  Subject  to  Burdens  or  BENEnrs-r- 
Besultino  Easements  and  Servitudes. — It  is  a  general  prineiple 
that  where  the  owner  of  two  tenements  sells  one  of  them,  or  the  owner 
of  the  entire  estate  sells  a  portion  of  it,  the  purchaser  takes  the 
tenement  or  portion  sold  with  all  the  benefits  and  with  all  the  bur- 
dens that  appear  at  the  time  of  the  sale  to  belong  to  it  as  between 
it  and  the  property  which  the  vendor  retains.  This  principle  is  em- 
bodied in  section  1104  of  the  Civil  Code,  and  its  application  is  not 
limited  to  the  list  of  servitudes  and  corresponding  easements  enumer- 
ated in  seotion  801.     (Id.) 

8.  Land  Subject  to  Entire  Reclamation  System — Sale  of  Portion 
Including  Main  Plant — ^Easement  in  Favor  or  Remainder  of 
Tract — Injunction. — ^Where  an  entire  tract  of  land  is  subject  to  jl 
single,  complete  system  of  reclamation,  of  which  the  surrounding 
levee,  the  main  drainage  canal  to  wMch  all  other  drainage  canals  led, 
and  a  pumping  plant  to  eject  the  surplus  waters,  are  essential  parts, 
and  the  portion  thereof  including  the  main  drainage  eanal  and  the 
pumping  plant  is  sold,  an  easement  is  created  in  favor  of  the  remain- 
ing portion  of  the  tract  to  use  the  parts  of  the  reclamation  system 
situated  on  the  land  conveyed  in  the  same  manner  and  to  the  same 
extent  as  the  same  were  used  at  the  time  of  the  transfer.  An  inter- 
ference with  the  use  of  suoh  easement  will  be  enjoined.     (Id.) 

4.  Transfer  bt  Trustees  Under  Deed  op  Trust. — It  is  immaterial  to 
the  creation  of  such  easement,  that  at  the  time  of  the  segregation 
of  the  land  the  entire  tract  was  subject  to  a  deed  of  trust,  and  that 
the  transfers  were  executed  by  the  trustees  in  pursuance  of  its  terms. 
(Id.) 

6.  PRELIMINART    INJUNCTION — ^RBSTRAININO    InTBRFERSNGE    WitH    USB 

of  Easement — Evidence  Limiting  Effect  of  Quitclaim  Deed. — 
On  an  application  by  the  owner  of  the  dominant  land  for  a  prelinua- 
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ary  injunction  restraining  the  owner  of  the  servient  land  from  inter- 
fering with  the  use  of  such  easement,  parol  evidence  is  admissible 
tending  to  show  that  a  quitclaim  deed  of  the  servient  land  executed 
by  the  former  to  the  latter,  and  which  the  latter  claimed  operated  as 
an  extinguishment  of  the  easement,  was  not  intended  to  have  that 
effect.     (Id.) 

See  Water  and  Water-rights^  14. 

EJECTMENT. 

1.  Mbsnx  PBonrs — Joindxr  ow  Claims  in  Onx  Action^ '-Whatever 
may  be  the  right  in  this  state  of  one  out  of  possesb/on.  of  land 
to  sue  for  mesnls  profits  alone  without  setting  up  possession  or 
the  recovery  of  judgment  in  ejectment,  section  427  of  the  Code  of 
Civil  Procedure  authorizes  a  plaintiff  unlawfully  dispossessed  to 
unite  in  the  same  action  a  claim  "to  recover  specific  real  property," 
with  one  for  "damages  for  the  withholding  thereof,  or  for  waste 
committed  thereon,  and  the  fonts  and  profits  of  the  same." 
(Nathan  v.  Dierssen,  607.) 

S.  DSMAKD  FOB  MeSNX  PbOFITS  WITHOUT  PbIOB  POSSESSION  OR  JtJDG- 

MXMT  IN  Ejectment. — Under  that  section,  a  demand  for  mesne  prof- 
its may  be  enforced  without  prior  possession  or  judgment  in 
ejectment  when  the  demand  is  made  in  the  very  action  of  ejectment 
itself.     (Id.) 

8.  Action  loa  Mesne  Profits — Allegations  Showing  Right  of 
Possession — Answer — Judgment. — ^Where  a  complaint  alleges  the 
ownership  of  land  in  the  plaintiff,  that  the  defendant  wrongfully 
entered  and  dispossessed  him  and  that  he  still  keeps  him  out  of 
possession,  and  also  facts  essential  to  a  demand  for  rents  and  prof- 
its, but  without  praying  for  restitution  of  the  premises,  and  the 
answer  takes  issue  thereon,  the  court  may  grant  the  plaintiff  any 
relief  consistent  with  the  case  made  by  the  complaint  and  embraced 
within  the  issues,  and  the  action  may  properly  be  regarded  as  one 
for  the  recovery  of  possession,  a9  well  as  for  rents  and  profits.    (Id.) 

i.  Bestitution  of  Possession  Pending  Action  —  Judgment  foe 
Mesne  Profits. — In  such  action,  the  fact  that  the  plaintiff  came 
into  possession  of  the  premises  after  the  commencement  of  the  ac- 
tion did  not  deprive  him  of  his  right  to  a  judgment  for  mesne 
profits.  Such  a  judgment  may  be  rendered,  without  a  judgment 
for  restitution,  or  findings  establishing  the  plaintiff's  right  to 
restitution.     (Id.) 

Ck  Damages — Interest  on  Mesne  Profits. — The  plaintiff  is  entitled 
to  recover  in  such  action  interest  on  the  amount  found  to  be  the 
value  of  the  rents,  issues,  and  profits,  from  the  date  of  the  restitu- 
tion of  the  posseesion  to  the  date  of  the  judgment.     (Id.) 
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6.  Eyidencb  07  Damagks — ^Rental  Yaltts. — The  damages  in  meli  aa 
action  may  be  established  either  by  showing  the  rents  and  profits 
actually  received  or  by  proving  the  rental  value  of  the  land.     (Id.) 

7.  Failure  to  Bring  Action  to  Trial  for  Five  Years — Stifulation 
FOR  Delay — Dismissal. — Under  section  583  of  the  Code  of  Civil 
Procedure,  the  foilure  to  bring  an  action  to  trial  within  five  yean 
after  the  answer  had  been  filed  will  not  necessitate  its  dismissal, 
if  the  parties  had  stipulated  in  writing  for  the  extension.     (Id.) 

8.  Judgment  Against  Estate — ^Payable  in  Course  or  Administra- 
tion.— A  judgment  for  mesne  profits  against  the  estate  of  a 
decejased  person  should  be  made  payable  in  due  course  of  adminis- 
tration.    (Id.) 

ELECTION. 

1.  Member  of  Assembly — ^Leoislatubb  Sole  Judge  of  Qualification 
OF  Members — ^Law  Providing  for  Official  Ballot. — ^TJnder  section 
7  of  article  lY  of  the  state  constitution^  the  assembly  is  made  the 
exclusive  judge  of  the  qualifications  of  its  members,  and  the  law 
{>roviding  for  an  official  ballot  cannot  be  held  to  have  changed  the 
intent  of  the  people  that  such  body  should  be  the  sole  and  exclusive 
judge  of  the  eligibility  of  those  whose  election  is  properly  certified. 
(Allen  V.  Lelande,  56.) 

2.  Mandamus — Ineligibility   of   Candidate — Striking   Name   from 

Official  Ballot. — A  writ  of  mandate  will  not  lie  to  compel  the 
county  derk  to  strike  from  the  official  ballot  the  name  of  a  candi- 
date for  member  of  the  assemblyi  on  the  ground  that  he  was  in- 
eligible for  that  office  by  reason  of  nonresidence.  For  the  court 
to  undertake  to  try  the  question  of  eligibility,  and  to  deprive  the 
candidate  of  any  chance  to  be  elected,  would  be  to  usurp  the  juris- 
diction of  the  assembly.     (Id.) 

8.  Candidates  for  Presidential  Electors — Nominees  of  Republican 
Party — Repudiation  of  Platform  and  Candidates  of  National 
Party. — ^Nominees  for  electors  of  president  and  vice-president  of 
the  United  States  to  be  voted  for  at  the  general  election  of  Novem- 
ber &y  1912,  who  were  nominated  as  such  by  a  properly  constituted 
convention  of  the  "R^ublican  Party/'  held  at  the  time  and  place 
appointed  by  law  therefor,  and  composed,  as  required  by  the  act 
of  1911  (Stats.  1911,  Ex.  Sees.,  p.  8B),  of  the  so-called  "hold-over" 
state  senators  belonging  to  such  party  and  the  nominees  of  such 
party  for  state  sen&tor  and  assemblyman  throughout  the  state, 
selected  at  the  direct  primary  election  of  such  party  held  on  Sep- 
tember 3,  1912,  are  the  proper  candidates  of  such  party  for  that 
office,  and  entitled  to  have  their  names  appear  as  such  on  the  official 
ballot  to  be  used  at  such  general  election,  notwithstanding  the  con- 
vention which  nominated  them  had  repudiated  the  platform  and 
nominees  for  president  and  vice-president  of  the  United  States  of 
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the  National  Republican  Convention,  and  had  declared  its  intent  to 
support  the  national  platform  and  candidates  for  such  offices  of  a 
new  party  known  as  the  Progressive  party,  and  they  themselves  had 
been  pledged  to  vote  as  electors  against  the  nominees  of  the  National 
Bepublican  party  for  president  and  vice-president  (Sbarboro  v. 
Jordan,  51.) 

4.  CoNviNTiON  or  Republican  Pabtt — Right  of  Member  to  Votb. — 
Assuming  the  validity  of  the  act  of  1911,  no  qualified  member  of 
the  convention  lost  his  legal  right  to  participate  therein  by  reason 
of  his  attitude  or  vote  on  any  question  coming  before  the  conven- 
tion, whatever  might  be  his  motive  therein.     (Id.) 

EMINENT  DOMAIN. 

1.  Watsb — PuBUo  UsB. — The  use  of  water  for  sale,  rental,  and  dis- 

tribution to  the  public  generally  is  a  public  use.  (San  Joaquin  and 
Eangs  River  Canal  and  Irrigation  Company,  Incorporated  v.  Stevin- 
son,  221.) 

2.  Power' TO  Exercise  inisr  be  Granted. — ^No  perBon  or  corporation 

can  exercise  the  power  of  eminent  domain  except  by  a  grant  from 
the  state.     (Id.) 

8.  Wateb  If  at  be  Condemned  fob  Publio  Use. — Section  1238  of  the 
Code  of  Civil  Procedure,  authorizes  the  exercise  of  the  right  of 
eminent  domain  for  the  condemnation  of  water  to  be  devoted  to 
such  a  public  use.     (Id.) 

4.  Plbadino — ^Location  of  Canals — ^Placb  of  Use  of  Water  Sought 
to  be  Condemned— Tebritort  to  be  Served. — A  complaint  to  con* 
demn  water  for  public  use,  which  alleges  that  the  plaintiff  owns 
two  large  canals,  one  seventy-two  miles  long  and  the  other  fifty-two 
miles  long,  leading  out  of  the  San  Joaquin  River  into  the  country 
lying  west  of  the  river  and  extending  from  the  county  of  Fresno 
through  the  county  of  Merced  into  the  eounty  of  Stanislaus  the 
point  of  its  beginning  being  described  with  certainty;  that  it 
also  has  distributing  canals  leading  therefrom  to  the  lands  in  the 
vicinity,  for  convenience  of  distribution,  and  maintains  a  dam  in 
the  river  to  divert  the  water  therefrom  into  the  canals;  that  by 
this  means  it  has  been  diverting  water  from  the  river  and  carrying 
the  same  into  canals  and  selling  it  for  irrigation,  watering  of  stock, 
and  domestic  uses  ''to  the  inhabitants  of  the  counties  of  Fresno, 
Merced,  and  Stanislaus,"  and  that  it  desires  to  divert  from  said 
river  into  said  canals  an  additional  flow  of  five  hundred  cubic  feet 
per  second  and  to  carry  the  same  in  said  canals  and  devote  it  to 
the  same  public  use  in  the  same  manner,  and  that  along  its  canals 
there  is  sufficient  land  upon  which  irrigation  is  necessary,  the  owners 
of  which  desire  to  use  said  water,  to  consume  said  additional  quan- 
tityi  Boffieisntly  shows  the  situation  and  location  of  the  canalS|  the 
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failed  to  inspect  or  test  the  work,  or  that  lie  was  negligent  in  his 
inspection  or  test.  It  was  his  duty  to  inspect  and  test  it  and  to  nse 
due  care  and  skill  therein,  and  the  jurj  might  infer  from  the  other 
facts  in  evidence  either  that  he  did  not  inspect  it  at  all  or  that  he 
was  negligent  in  so  doing.     (Id.) 

26.  Bbtusal  of  iNST&uonoN  NOT  Haxmlbss  Ebbok. — ^The  refusal  to 
give  such  instruction  was  not  rendered  harmless  by  the  giving  of 
an  instruction  that  "the  mere  fact  that  some  of  the  work  was  negli- 
gently done  does  not  defeat  the  plaintiff's  right  to  compensation. 
He  is  still  entitled  to  compensation  for  the  reasonable  value  of  his 
services,  and  in  determining  such  reasonable  value  of  his  services 
you  may  take  into  consideration  the  actual  amount  of  damage  (if 
any)  which  defendant  has  proved  that  he  has  suffered  by  reason  of 
such  negligence."     (Id«) 

See  Negligence,  0-22^ 
EQUITABLE  ASSIGNMENT.    See  Assignment,  9,  10. 
EQUITY.    See  Creditor's  Bill;  Injunction;  Specific  Performance. 


ESTATES  OF  DECEASED  PEBSONS. 

1.  Pabtial  DisTBiBunoN — Chose  in  Acttion  in  LnroATioN. — ^A  chose 
in  action  belonging  to  the  estate  of  a  deceased  person,  which  tbe 
executors  were  endeavoring  to  enforce  by  a  pending  action,  should 
not  be  distributed  on  a  petition  for  partial  distribution  in  opposi- 
tion to  the  wishes  of  certain  of  the  partite  in  interest  and  of  the 
executors.     (Estate  of  Colton,  1.) 

2.  Choses  IN  Action  Should  not  be  Dibtbibuted. — ^Aa  a  statement  of 

fact  for  the  guidance  of  courts  in  probate,  and  not  as  a  proposi- 
tion of  law,  it  is  held  that,  generally  speaking,  claims  in  litigation 
should  not  be  distributed  unless  with  the  full  assent  of  all  parties 
interested  and  under  circumstances  where  it  is  apparent  to  the  court 
that  no  embarrassment  will  result  to  the  administrators,  or  to  the 
administration,  in  the  orderly  effort  to  reduce  such  a  claim  to  judg- 
ment and  possesson.     (Id.) 

3.  Appeal  ntoif  Decbeb  ov  Pabtial  Distbibution — Pabtibs  Intebt 

ESTED  in  Estate  abe  Aogbisvsd. — A  party  possessing  an  interest 
in  such  estate  is  aggrieved  by  a  decree  of  partial  distribution  dis- 
tributing an  undivided  interest  in  such  a  chose  in  action  to  aaother 
party,  and  is  entitled  to  appeal  therefrom.     (Id.) 

i.  EzxcuTOBS  ifAT  APPEAL  PBoic  Decbeew — The  executora  have  the 
right  to  appeal  from  any  order  which  is  embarrassing  to  tbe  due 
administration  of  the  estate,  and  may  appeal  from  such  deeree  ef 
partial  distribution.     (Id.) 
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ESTATES  OF  DECEASED  PEBSONS  (Continued). 

5.  Assignment  or  Intolest  bt  Leoatbx — ^Monet  Comino  to  Assionob 
AS  ''Heib  at  Law." — An  Msignment  by  a  legatee  and  devisee  under 
a  will  of  certain  money  "which  may  be  eoming  to  me  as  an  heir  at 
law  of  the  said  .  .  .  deceased,  under  the  terms  of  his  ttnZl,'*  will  be 
eonstmed  as  intended  to  transfer  portions  of  the  interest  of  the 
assignor  as  a  "beneficiary  under  the  will/'  coming  to  her  "under 
the  terms  of"  such  wilL     (Estate  of  Bankin,  138.) 

6.  Foreign  Will — Bight  to  Lettebs  ov  Administbation  with  Will 
Annexed — ^Persons  Interested  in  Wilu — The  article  of  the  Code 
of  Civil  Procedure  containing  sections  1323  and  1324  deals  especially 
with  the  subject  matter  of  foreign  wills,  and  must  prevail  over  all 
eonflicting  provisions  as  to  all  matters  and  questions  arising  out  of 
the  subject  matter  of  such  article,  and  under  its  provisions  letters 
of  administration  with  the  will  annexed  must  be  granted  to  a  person 
interested  in  the  will  who  applies  for  them,  in  the  absence  of  a 
petition  for  letters  by  the  executor.     (Id.) 

7.  Assignee  ov  Nonresident  Legatee  Undeb  Fobeion  Will — Pesfer- 
bntial  Bight  to  Letters  as  Against  Pubuo  Administrator. — An 
assignee  of  a  nonresident  legatee  and  devisee  under  a  foreign  will 
is  a  person  "interested  in  the  will/'  within  the  meaning  of  section 
1323  of  the  Code  of  Civil  Procedure,  and  by  virtue  of  that  fact 
alone,  if  competent  to  serve  as  administrator  in  this  state,  is  enti- 
tled to  letters  of  administration  with  the  will  annexed,  in  preference 
to  one  who,  like  the  public  administrator,  is  not  "interested  in  the 
wiU."  It  is  immaterial,  so  far  as  affects  the  right  of  the  assignee 
to  such  letters,  that  the  assignment  was  made  to  him  without  any 
eonsideration  paid  therefor.     (Id.) 

8.  Final  Settlement — New  Aj>MiNiSTaATioN  When  Axtthorieed. — 
After  final  settlement  of  the  estate  of  an  intestate,  the  court  having 
probate  jurisdiction  is  not  bound  to  issue  further  letters  of  adminis- 
tration and  should  not  do  so,  unless  there  still  remains  property 
of  the  estate  not  fully  disposed  of,  or  some  act  to  be  done  relating 
thereto  which  only  aik  administrator  can  do.  This  rule  is  implied 
by  section  1696  of  the  Code  of  Civil  Procedure,  providing  that  the 
final  settlement  of  an  estate  shall  not  prevent  the  issuance  of  further 
letters  of  administration  thereon,  if  other  property  of  the  estate 
be  discovered,  or  if  good  eause  appears  therefor.  (O'Brien  ▼.  Nel- 
son, 573.) 

0.  Estate  or  Married  Woman — ^Pbopebtt  Tbeated  as  Oommxtnitt 
Property — ^Distribution  to  Assignee  of  Husband. — An  adminis- 
tration upon  the  estate  of  a  married  woman  dying  intestate  is  not 
rendered  void  or  ineffectual  merely  because  of  the  fact  that  the 
record  therein  shows  that  the  court  declared  that  the  property  as  to 
which  administration  was  had  was  the  oommunity  property  of  the 
decedent  and  her  surviving  husband,  and  distributed  it  all  to  an 
assignee  of  the  husband.     (Id.) 


820  Estates  of  Deceased  PEBSONa 

ESTATES  OF  DECEASED  PERSONS  (Continued). 

10.  Error  in  Distribution  does  not  Authorize  New  Aoministrattdn. 
If  Bneh  property  was  the  separate  property  of  the  decedent,  that 
fact  would  not  authorize  a  new  administration  thereon.  The  prior 
distribution  of  it  as  community  property  would  be  a  mere  error, 
which  her  heirs  could  correct  only  by  moving  for  a  new  trial,  or 
by  taking  an  appeal  from  the  decree  of  distribution.  In  the  ab- 
sence of  such  proceedings,  the  decree  became  final  and  conclusive 
upon  them.     (Id.) 

11.  Family  Allowance  to  Wife — Separation  Agreement — Fraud  or 
Husband  not  Pleaded. — ^Where  a  wife,  who  had  been  living 
separate  and  apart  from  her  husband,  up  to  the  time  of  his 
death,  under  written  articles  of  separation,  applies  for  a  family 
allowcince  from  his  estate,  and  at  the  time  of  filing  her  petition 
therefor  had  knowledge  of  fraudulent  acta  of  her  husband  which 
would  nullify  the  effect  of  such  separation  articles  as  a  bar  to 
her  receiving  such  allowance,  it  was  incumbent  upon  her  to  have 
pleaded  the  fraud.  In  the  absence  of  such  pleading,  the  agreement 
remained  unimpeached  for  fraud  before  the  trial  court  on  the  appli- 
cation for  the  allowance,  and  the  rights  of  the  parties  were  to  be 
adjudicated  in  accordance  with  its  legal  terms  and  effect.  (Estate 
of  Yoell,  540.) 

12.  Separation  Agreement  as  Defense  to  Claim  tor  Allowance — 
Evidence  to  Show  and  Bebut  Fraud — Necessity  or  Findings — 
Review  on  Appeal. — On  such  an  application,  in  which  the  personal 
representative  of  the  estate  sets  up  the  separation  agreement  as  a 
defense,  if  it  be  assumed  that  the  petitioner  had  the  right,  under 
the  implied  replication  allowed  by  section  462  of  the  Code  of  Civil 
Procedure,  to  give  evidence  of  the  fraud,  the  representative  of  the 
estate  would  have  the  right,  by  way  of  implied  rejoinder,  to  prove 
estoppel,  a  failure  to  rescind,  laches,  the  statute  of  limitations,  or 
any  other  matter  of  defense.  On  the  new  issues  so  raised,  the  trial 
court  must  make  specific  findings  one  way  or  the  other,  before  a 
judgment  can  be  entered  for  an  allowance,  and  before  such  matters 
can  be  reviewed  upon  appeaL     (Id.) 

13.  Husband  and  Wife— Separation  Agreements  not  Against  Pub- 
lic PoucT. — Notwithstanding  the  confidential  relations  which  exist 
between  husband  and  wife,  separation  agreements,  providing  for  the 
division  of  all  the  community  property  of  the  parties,  and  obligating 
each  of  them  not  to  assert  any  claim  against  the  estate  of  the 
other,  are  not  against  public  policy,  and  may  be  entered  into  and 
will  be  enforced  in  accordance  with  their  terms  when  undue  advan- 
tage has  not  been  taken  of  either  spouse.     (Id.) 

14.  Waiver  of  Right  to  Family  Allowance — No  Minor  Childhen 
i  AT  Time  of  Application. — A  wife  may,  by  the  terms  of  a  separa- 
^  tion  agreement,  waive  her  right  to  receivfi  a  family  allowance  from 
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the  estate  of  her  hneband,  notwithstanding  there  were  minor  chil- 
dren at  the  time  the  agreement  was  executed,  if  snch  children  had 
ceased  to  be  minors  at  the  time  ber  application  for  an  allowance 
was  made.     (Id.) 

15.  Provision  for  Dxeds  from  and  to  Spottsbs — Invalid  Trust  to 

Convey  Land — Estoppkl  to  Assert  Invaliditt  of  Agreement. — 
Where  the  separation  agreement  provided,  as  a  mode  of  establish- 
ing title  to  the  real  property  divided  by  the  spouses,  that  deeds 
should  be  made  by  them  to  a  third  person,  who  in  turn  should  make 
to  them  the  deeds  contemplated  by  the  agreement,  they  are  estopped 
to  assert  the  invalidity  of  the  agreement  on  the  ground  that  it  cre- 
ated a  void  trust  to  convey  land,  if  they  assented  to  the  deeds  so 
made  to  them,  acted  under  them,  and  maintained  actions  in  the 
court  to  enforce  them.     (Id.) 

16.  Invalidity  of  Means  to  Carry  Out  Valid  Contract. — The  pro- 
vision for  deeds  to  and  from  such  third  person  was  a  mere  means 
for  carrying  into  effect  the  principal  purposes  of  the  agreement,  but 
was  not  an  integral  nor  an  essential  part  of  it,  and  after  such 
method  was  executed  and  accepted  by  both  parties,  the  entire  con- 
tract, in  itself  valid,  will  not  be  permitted  to  fall  because  of  the 
supposed  invalidity  attaching  to  the  means  adopted.     (Id.) 

17.  Bight  to  Family  Allowance — Conditions  Essential  to  Sight. — 

Upon  the  death  of  the  husband  the  surviving  wife  may  receive  a 
family  allowance  when  and  only  when  she  is  a  member  of  the  fam- 
ily and  receiving  or  entitled  to  receive  support  as  such  member,  and 
when,  even  though  a  member  of  the  family,  she  has  not  parted  with 
or  relinquished  ber  right  to  make  demand  for  such  allowance.     (Id.) 

18.  Waiver  of  Bight  to  Allowance— Renunciation  of  Claim  as 
Heir  and  as  Surviving  Wife. — A  provision  in  a  separation  agree- 
ment, by  the  terms  of  which  the  wife  renounced  and  waived  all 
claim  which  she  has  or  may  have  against  her  husband's  estate  as 
heir  of  the  husband  or  as  his  wrviving  wife,  is  a  relinquishment 
of  her  right  to  a  family  allowance,  notwithstanding  such  right  was 
not  renounced  eo  nomine.     (Id.) 

19.  Wife  Ceasing  to  be  Member  of  Husband's  Family — Want  of 
Bight  to  Support. — A  wife  who  has  voluntarily  and  deliberately 
severed  her  relationship  as  a  member  of  her  husband's  family,  and 
whose  right  to  support  by  him  does  not  rest  upon  the  family  relation- 
ship, but  upon  the  terms  of  articles  of  separation,  is  not  entitled  to 
a  family  allowance  from  his  estate.     (Id.) 

20.  Probate  Court  may  Construe  and  Enforce  Separation  Agree- 
mtVT. — ^The  court  in  probate,  on  an  application  by  the  surviving 
wife  for  a  family  allowance  from  her  husband's  estate,  has  equitable 
jurisdiction  to  pass  upon  the  effect  and  validity  of  a  separation 
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4.  Construction  ov  Aot — Election  to  bb  Bound  vt  CbifPBKSATOB.T 
Features  ov  Act. — B7  the  terms  of  the  "Employ^erf*  Liabilitj  Aet," 
its  application  is,  generally  speaking,  made  to  depend  upon  the  elec- 
tion of  both  parties  to  the  contract  of  employment.  In  the  absence 
of  such  mutual  agreement  the  injured  employee  must  have  reeourae 
to  his  claim  for  damages,  or  in  other  words  must  proceed  to  enf oree 
the  employer's  "liabilitj"  as  distinguished  from  the  ''compensa- 
tion" which  might  be  due  under  the  act     (Id.) 

6.  State  not  Liable  for  Injuries  to  Employees. — A  eovereign 
state  is  not  bound  at  All  to  compensate  an  individual  employee  for 
injuries  sustained  while  in  its  service,  and  no  right  of  recovery  in 
favor  of  such  employee  exists  except  by  statute.     (Id.) 

6.  Statute  Permitting  State  to  be  Sued  Strictly  Construed. — 
Statutes  permitting  the  state  to  be  sued  are  in  derogation  of  its 
sovereignty  and  will  be  strictly  construed.  The  "Employers'  Lia- 
bility Act"  must,  therefore,  be  strictly  construed  and  in  such  manner, 
if  possible,  to  preserve  to  the  state  its  nonliability  for  injuries  to 
those  in  its  service.     (Id.) 

7.  Section  1970  of  Civil  Code — Amendment  of  1907 — Constitutionai. 
Law — Title  of  Actv— Suits  Against  Employer. — The  act  of  1907 
amending  section  1970  of  the  Civil  Code  (Stats.  1907,  p.  119),  the 
title  of  which  reads  "An  act  to  amend  section  1970  of. the  dvU 
Code  of  the  state  of  California,  relating  to  the  responsibility  of 
employers  for  injuries  to  or  death  of  employees,"  ia  not  in  oonfliet 
with  section  24  of  article  lY  of  the  constitution,  requiring  that 
every  act  shall  embrace  but  one  subject,  which  subject  must  be 
expressed  in  its  title.  The  general  subject  expressed  in  the  title 
of  the  act  authorizes  the  inclusion  of  provisions  declaring  who  may 
sue  the  employer  for  damages  resulting  from  such  death.  Such 
details  need  not  be  expressed  in  the  title.  (Pritchard  v.  Whitney 
Estate  Company,  564.) 

8.  Uniform  Operation  of  Act — Grant  of  Special  Privileoes. — ^The 
fact  that  the  act  gives  a  right  of  action  for  damages  against  an 
employer  in  favor  of  the  widow,  children,  dependent  parents,  and 
dependent  brothers  and  sisters  of  an  employee  whose  death  is  caused 
by  an  injury  received  from  negligence  of  a  fellow-servant,  and  does 
not  grant  such  right  in  favor  of  the  husband,  nephews  and  nieees, 
or  other  collateral  heirs  of  the  person  so  killed,  does  not  render  the 
act  violative  of  the  constitutional  provisions  (Const,  art.  I,  sees. 
11,  21),  requiring  general  laws  to  have  uniform  operation,  and  for- 
bidding a  grant  of  special  privileges  to  one  citizen  or  class  which 
are  not  given  on  the  same  terms  to  alL     (Id.) 

9.  Right  of  Heirs  to  Sue  for  Injury  to  Ancestor — ^Right  Created 
BY  Statute. — A  right  of  action  to  an  heir  for  an  injury  to  an  an- 
cestor does  not  exist  at  common  law,  and  is  not  an  inherent  right. 
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It  exists  only  so  far  and  in  favor  of  each  persons  as  the  legislature 
maj  declare.     (Id.) 

10.  Construction  of  Constittttion  —  Lxoislatubb  mat  Dbtebmink 
Persons  Entitled  to  fc^ux — Exclusion  of  Husbands  and  Distant 
Collateral  Heirs. — Sueh  constitutional  provisions  were  not  in- 
tended to  make  it  necessary  that  the  legislature,  when  conferring 
new  rights  of  action  upon  particular  classes  of  citizens  for  injuries 
not  previously  actionable,  should  by  the  same  act  declare  that  all 
persons  who  may  suffer  damages  for  injuries  of  that  character  shall 
also  have  such  right  of  action.  The  decision  of  the  legislature  as 
to  how  far  it  will  extend  the  new  right  is  conclusive,  unless  it  ap- 
pears beyond  rational  doubt  that  an  arbitrary  discrimination  between 
persons  or  classes  similarly  situated  has  been  made  without  any  rea- 
sonable cause  therefor.  It  cannot  be  said  that  there  is  no  reasonable 
ground  for  the  exclusion  of  husbands  and  collateral  heirs  of  the 
third  degree  from  the  benefits  of  the  act.     (Id.) 

11.  Special  Law  of  Neougence  as  Between  Employer  and  Em- 
ployee.— A  law  establishing  rules  of  liability  for  negligence  apply- 
ing only  to  actions  arising  from  the  relation  between  employees  and 
employers  does  not  violate  such  constitutional  provisions,  that  rela- 
tion being  sufficiently  peculiar  and  distinct  from  others  to  warrant 
legislation  for  it  as  a  class  distinet  from  other  relations.     (Id.) 

12.  Effect  of  Section  1970  of  Civil  Code  on  Section  377  of  Code  of 
Civil  Procedure. — The  precise  extent  to  which  section  1970  of  the 
Civil  Code,  as  amended  in  1907,  may  prevail  over  the  previously 
enacted  section  377  of  the  Code  of  Civil  Procedure,  so  far  as  they 
authorize  actions  for  injuries  causing  death,  is  not  determined.  The 
latter  section  is  general,  applying  to  all  persons.  The  former  ap- 
plies only  to  injuries  arising  out  of  the  relation  of  employer  and 
employee.  It  is  held,  however,  that  so  far  as  injuries  arising  out 
of  that  relation  are  made  actionable  where  death  ensues,  where  they 
were  not  actionable  before,  section  1970  is  now  the  only  statute 
authoridDg  the  action.     (Id.) 

13.  Purpose  of  Amendment  of  Section  1970  of  Civil  Code — Modifi- 
cation OF  "Fellow-servant"  Doctrine. — The  main  purpose  of 
the  amendment  of  1907  to  section  1970  of  the  Civil  Code  was  the 
modification  of  the  "fellow-servant"  doctrine,  whereby  the  mere 
pleading  and  proof  that  the  injury  or  death  was  caused  by  the 
negligence  of  a  coemployee  in  the  same  department  of  labor  with 
the  person  injured  or  killed  was  available  as  a  defense.     (Id.) 

14.  Death  of  Employee  Through  Negligence  of  Fellow-servant — 
Action  by  Personal  Representative — No  Cause  of  Action  on 
Behalf  of  Nephew. — Since  the  enactment  of  the  amendment  of 
1907  to  section  1970  of  the  Civil  Code,  where  the  death  of  an  em- 
ployee  is  occasioned   through  the  negligence   of  a   fellow-servant 
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engaged  in  another  department  of  labor,  no  cause  of  action  against 
the  employer  accrues  to  the  personal  representative  of  the  deceased 
employee  on  behalf  of  his  nephew,  no  matter  what  pecuniary  loss 
said  nephew  might  suffer  by  reason  of  hia  uncle's  death.     (Id.) 

15.  GoNSTBucnoN  OF  Amendment — Cause  or  Action  poe  Death  of 
Employes — ^Limitation  to  Specified  Beneficiaries. — In  constru- 
ing paragraph  three  of  that  section,  providing  that  when  death  re- 
sults from  an  injury  to  an  employee  received  as  aforeeaid,  his  per- 
sonal representatives  shall  have  a  right  of  action  therefor  against 
the  employer,  for  the  benefit  of  certain  enumerated  beneficiaries, 
the  words  "received  as  aforesaid"  should  not  be  limited  to  the 
case  of  a  death  occasioned  in  the  manner  specified  in  paragraph 
two  of  the  section,  that  is,  to  one  caused  by  the  defective  or  unsafe 
condition  of  machinery  or  appliances  furnished  by  an  employer.  80 
construed,  such  paragraph,  giving  such  right  of  action  only  on  be- 
half of  the  specified  beneficiaries,  is  applicable  to  the  case  of  an 
employee  killed  through  the  negligence  of  a  fellow-servant.     (Id.) 

16.  PBEsuMPnoNs — Promise  to  Pat  for  Services — Evidence  to 
Bebxtt — Services  Intended  as  Gratuitous. — Ordinarily  the  law 
will  imply  a  promise  to  pay  for  services  rendered  and  accepted. 
This  rule  is  foun-ded  on  a  mere  presumption  of  law,  and  may  be 
rebutted  by  proof  of  a.  special  agreement  to  i>ay  therefor  a  par- 
ticular amount  or  in  a  particular  manner,  or  by  proof  thai  the 
services  were  intended  to  be  gratuitous,  or  even  by  particular  cir- 
cumstances from  which  the  law  would  raise  the  counter  presump- 
tion that  the  services  were  not  intended  to  be  a  charge  against  the 
party  who  was  benefited  thereby.     (Gjurich  v.  i^eg,  429.) 

17.  Parties  Living  as  Husband  and  Wife — Inference  of  Gratui- 
tous Return  of  Services. — In  the  absence  of  an  express  agreement 
for  compensation,  the  fact  that  a  man  and  a  woman,  although  not 
married  to  each  other,  had  gone  to  certain  premises  belonging  to 
her  to  live  together  and  for  ten  years  had  lived  together  as  husband 
and  wife,  mutually  carrying  on  the  business  of  a  roadhouse  and 
saloon,  is  sufficient  to  support  the  inference  that  no  compensation 
in  money  was  contemplated  for  any  services  rendered  by  him  in  and 
about  the  conduct  of  the  businees.     (Id.) 

18.  Cross-examination — Evidence  of  Cohabitation. — ^In  an  action  by 
him  to  recover  for  such  services,  after  he  had  testified  on  his  direct 
examination  that  he  had  worked  for  the  defendant  under  circum- 
stances from  which  an  obligation  to  pay  for  his  services  would  be 
implied,  it  was  proper  cross-examination  to  permit  the  defendant  to 
inquire  concerning  his  cohabitation  with  her.     (Id.) 

10.  Instructions — Matters  Referred  to  for  Illustration^ — ^It  was 
not  error  for  the  court,  in  its  instructions  to  the  jury,  by  way  of 
illustration  of  some  of  the  circumstances  which  would  justify  an 
inference  that  services  had  been  rendered  gratuitously,  to  refisr  to 
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the  case  of  a  son  working  for  a  father^  or  a  woman  for  a  supposed 
busband.     (Id.) 

20.  Pleading — Denial  of  Indbbtbdnsss  and  Employment. — In  such 
a^^tion,  the  mere  denial  of  indebtedness  and  emplojnient  raised  an 
issue,  on  which,  in  the  absence  of  an  express  agreement,  the  rela- 
tions of  the  parties  became  material,  and  justified  instructions  re- 
ferring to  their  cohabitaticm,  although  such  fact  had  not  been 
pleaded.     (Id.) 

21.  Payment  —  Sexual  iNTmooiTBSE. — ^Where  the  jury  were  properly 
instructed  as  to  the  effect  of  the  relations  of  the  parties  as  tending 
to  show  that  the  plaintiff's  services  were  intended  to  be  gratuitous, 
it  was  not  error  for  the  oourt  to  refuse  an  instruction,  requested  hj 
the  plaintiff,  that  sexual  intercourse  would  not  constitute  payment 
of  plaintiff's  claim.     (Id.) 

22.  Employment  or  Aechitect— Dismissal  Withoot  Cause — Entibb 

CoNTBACT — Action  fob  Sebvicbs  on  Quantum  Mbbuit. — An  archi- 
tect employed  to  prepare  the  plans  and  specifications  and  to  superin- 
tend the  construction  of  an  entire  building,  under  a  contract  whereby 
he  was  to  be  paid  a  certaini  percentage  of  its  cost,  upon  being  dis- 
charged, without  cause,  by  his  employer  during  the  term  of  his 
employment,  may  maintain  an  action  upon  the  quantwn  meruit  for 
the  value  of  the  services  performed.     (Hart  v.  Buckley,  160.) 

« 

2Z,  DiSCHABGB  OF  EMPLOYEE  DUBINO  TeBM  OF  EMPLOYMENT — ^RESCIS- 
SION OF  CONTBACT. — It  is  a  general  rule  that  where  an  employee  is, 
without  cause,  discharged  by  his  employer  during  the  term  of  his 
employment,  he  may  regard  the  contract  as  rescinded  and  sue  upon 
a  quantum  meruit  and  recover  the  reasonable  value  of  his  services, 
as  if  the  contract  of  employment  had  never  been  made.     (Id.) 

24.  Damage  Besultino  fbom  Negligence  of  Abchitect — Counteb- 
CLAiM — Instbuctions. — In  such  action  by  the  architect,  the  employer 
is  entitled,  in  support  of  a  counterclaim  pleaded  in  his  answer,  to 
have  the  jury  instructed  that  if  they  should  find  that  the  contractor 
for  the  building  carelessly  did  certain  work  in  an  unworkmanlike 
manner  and  not  in  conformity  with  the  specifications,  and  that 
plaintiff  carelessly  failed  to  properly  inspect  or  test  the  work  and 
carelessly  certified  that  it  was  done  properly  and  as  specified,  and 
that  this  negligence  of  the  plaintiff  caused  damage  to  defendant, 
the  damage  should  be  deducted  from  the  value  of  the  plaintiff's 
services.     (Id.) 

25.  Evidence — Pailube  of  Abchitect  to  Inspect  Wobk. — ^Where  the 
evidence  tended  to  show  that  the  work  had  not  been  properly  done, 
and  that  the  plaintiff  had  certified  to  its  conformity  to  the  contract, 
the  refusal  to  give  such  instruction  was  not  justified  merely  because 
there  was  no  direct  evidence  tending  to  show  that  the  plaintiff  had 
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failed  to  inspect  or  test  the  work,  or  that  he  was  negligent  in  his 
inspection  or  test.  It  was  his  dutj  to  inspect  and  test  it  and  to  use 
due  care  and  skill  therein ,  and  the  jury  might  infer  from  the  other 
facts  in  evidence  either  that  he  did  not  inspect  it  at  all  or  that  he 
was  negligent  in  so  doing.     (Id.) 

26.  Befubal  of  iNSTftuonoN  not  Habmuss  Ebbok. — The  refusal  to 
give  such  instruction  was  not  rendered  harmless  bj  the  giving  of 
an  instruction  that  "the  mere  fact  that  some  of  the  work  was  negli- 
gently done  does  not  defeat  the  plaintiff's  right  to  compensation. 
He  is  still  entitled  to  compensation  for  the  reasonable  value  of  his 
services,  and  in  determining  such  reasonable  value  of  his  services 
70U  maj  take  into  consideration  the  actual  amount  of  damage  (if 
any)  which  defendant  has  proved  that  he  has  suffered  by  reason  of 
auch  negligence."     (Id.) 

See  Negligence,  0-22^ 
EQUITABLE  ASSIGNMENT.    See  Asngnment,  9,  10. 
EQUITY.    See  Creditor's  Bill;  InjunctioD;  Specifie  Performance. 

ESTATES  OP  DECEASED  PEBSONS. 

1.  Pabtial  DisTBiBunoN — Cbosb  in  Action  in  Litigation. — ^A  chose 
in  action  belonging  to  the  estate  of  a  deceased  person,  which  tbe 
executors  were  endeavoring  to  enforce  by  a  pending  action,  should 
not  be  diatributed  on  a  petition  for  partial  distribution  in  opposi- 
tion to  the  wishes  of  certain  of  the  partiisa  in  interest  and  of  the 
executors.     (Estate  of  Colton,  1.) 

2.  Choses  in  Action  Should  not  bb  Distbibutbd. — As  a  statement  of 

fact  for  the  guidance  of  courts  in  probate,  and  not  as  a  proposi- 
tion of  law,  it  is  held  that,  generally  speaking,  claims  in  litigation 
should  not  be  distributed  unless  with  the  full  assent  of  all  parties 
interested  and  under  circumstances  where  it  is  apparent  to  the  court 
that  no  embarrassment  will  result  to  the  administrators,  or  to  the 
administration,  in  the  orderly  effort  to  reduce  such  a  daim  to  judg- 
ment and  poesesBon.  (Id.) 
8.  Appbal  fbom  Decbeb  of  PABTi/ki<  Distribution — Pabtixs  Inteb- 
SSTED  IN  Estate  abs  Aoobieved. — A  party  possessing  an  interest 
in  such  estate  is  aggrieved  by  a  decree  of  partial  distribution  dis- 
tributing an  undivided  interest  in  such  a  chose  in  action  to  another 
party,  and  is  entitled  to  appeal  therefrom.     (Id.) 

4.  Ezecutobs  may  Appbal  fbom  Dbcbee. — The  executors  have  the 
right  to  appeal  from  any  order  which  is  embarrassing  to  tbe  due 
administration  of  the  estate,  and  may  appeal  from  such  deeree  ef 
partial  distribution.     (Id.) 
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5.  Assignment  of  Intibest  bt  Lbqatee — ^Monst  Coming  to  Assionob 
AS  "Hint  AT  Law." — An  assignment  hj  a  legatee  and  devisee  under 
a  will  of  certain  money  "which  may  be  coming  to  me  as  an  heir  at 
law  of  the  said  .  .  .  deceased,  under  the  terms  of  his  imZI/'  will  be 
construed  as  intended  to  transfer  portions  of  the  interest  of  the 
assignor  as  a  "beneficiaiy  under  the  will,"  coming  to  her  "under 
the  terms  of"  such  wilL     (Estate  of  Bankin,  138.) 

6.  Foreign  Will — Bight  to  Letters  of  Administration  with  Will 
Annexed— Persons  Interested  in  Will. — ^The  article  of  the  Code 
of  Civil  Procedure  containing  sections  1323  and  1324  deals  especially 
with  the  subject  matter  of  foreign  wills,  and  must  prevail  over  all 
conflicting  provisions  as  to  all  matters  and  questions  arising  out  of 
the  subject  matter  of  such  article,  and  under  its  provisions  letters 
of  administration  with  the  will  annexed  must  be  granted  to  a  person 
interested  in  the  will  who  applies  for  them,  in  the  absence  of  a 
petition,  for  letters  by  the  executor.     (Id.) 

7.  Assignee  of  Nonresident  Legatee  Under  Foreign  Will — Prefer- 
ential Bight  to  Letters  as  Against  Public  Administrator. — An 
assignee  of  a  nonresident  legatee  and  devisee  under  a  foreign  will 
is  a  person  "interested  in  the  will/'  within  the  meaning  of  section 
1323  of  the  Code  of  Civil  Procedure,  and  by  virtue  of  that  fact 
alone,  if  competent  to  serve  as  administrator  in  this  state,  is  enti- 
tled to  letters  of  administration  with  the  will  annexed,  in  preference 
to  one  who,  like  the  public  administrator,  is  not  "interested  in  the 
will."  It  is  immaterial,  so  far  as  affects  the  right  of  the  assignee 
to  such  letters,  that  the  assignment  was  made  to  him  without  any 
consideration  paid  therefor.     (Id.) 

8.  Final  Settlement — New  Administration  When  Authorised. — 
After  final  settlement  of  the  estate  of  an  intestate,  the  court  having 
probate  jurisdiction  is  not  bound  to  issue  further  letters  of  adminis- 
tration and  should  not  do  so,  unless  there  still  remains  property 
of  the  estate  not  fully  disposed  of,  or  some  act  to  be  done  relating 
thereto  which  only  an  administrator  can  do.  This  rule  is  implied 
by  section  1698  of  the  Code  of  Civil  Procedure,  providing  that  the 
final  settlement  of  an  estate  shall  not  prevent  the  issuance  of  further 
letters  of  administration  thereon,  if  other  property  of  the  estate 
be  discovered,  or  if  good  cause  appears  therefor.  (O'Brien  y.  Nel- 
son, 573.) 

9.  Estate  of  Mabrisd  Woman — ^Profertt  Treated  as  Oommunitt 
Pbopertt — Distribution  to  Assignee  or  Husband. — An  adminis- 
tration upon  the  estate  of  a  married  woman  dying  intestate  is  not 
rendered  void  or  ineffectual  merely  because  of  the  fact  that  the 
record  therein  shows  that  the  court  declared  that  the  property  as  to 
which  administration  was  had  was  the  community  property  of  the 
decedent  and  her  surviviog  husband,  and  distributed  it  all  to  aa 
assignee  of  the  husband.     (Id.) 
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10.  Eb&ob  IK  Distribution  dobs  not  Authokize  New  Administration. 
If  such  property  was  the  separate  property  of  the  decedent,  that 
fact  would  not  authorize  a  new  administration  thereon.  The  prior 
distribution  of  it  as  community  property  would  be  a  mere  error, 
which  her  heirs  could  correct  only  by  moving  for  a  new  trial,  or 
by  taking  an  appeal  from  the  decree  of  distribution.  In  the  ab- 
sence of  such  proceeding8|  the  decree  became  final  and  conclusive 
upon  them.     (Id.) 

11.  FxiiiLT  Allowanck  to  Wifs — Separation  AffltEEMENT — ^Fraud  or 

Husband  not  PIaEaded. — ^Where  a  wife,  who  had  been  living 
separate  and  apart  from  her  husband,  up  to  the  time  of  his 
death,  und«r  written  articles  of  separation,  applies  for  a  family 
allowance  from  his  estate,  and  at  the  time  of  filing  her  petition 
therefor  had  knowledge  of  fraudulent  acts  of  her  husband  which 
would  nullify  the  effect  of  such  separation  articles  as  a  bar  to 
lier  receiving  such  allowance,  it  was  incumbent  upon  her  to  iMive 
pleaded  the  fraud.  In  the  absence  of  such  pleading,  the  agreement 
remained  unimpeached  for  fraud  before  the  trial  court  on  the  appli- 
cation for  the  allowance,  and  the  rights  of  the  parties  were  to  be 
adjudicated  in  accordance  with  its  legal  terms  and  effect  (Estate 
of  YoeU,  540.) 

12.  Sepabation  Agbeement  as  Defense  to  Claim  pob  Allowance-* 
Evidence  to  Show  and  Bebut  Fbaud— Necessitt  of  Findings — 
Beview  on  Appeal. — On  such  an  application,  in  which  the  personal 
representative  of  the  estate  sets  up  the  separation  agreement  as  a 
defense,  if  it  be  assumed  that  the  petitioner  had  the  right,  under 
the  implied  replication  allowed  by  section  462  of  the  Code  of  Civil 
Procedure,  to  give  evidence  of  the  fraud,  the  representative  of  the 
estate  would  have  the  right,  by  way  of  implied  rejoinder,  to  prove 
estoppel,  a  failure  to  rescind,  laches,  the  statute  of  limitations,  or 
any  other  matter  of  defense.  On  the  new  issues  so  raised,  the  trial 
court  must  make  specific  findings  one  way  or  the  other,  before  a 
judgment  can  be  entered  for  an  allowance,  and  before  such  matters 
can  be  reviewed  upon  appeal     (Id.) 

13.  Husband  and  Wife — Sepabation  Aobeements  not  Against  Pub- 
lic PoucY. — Notwithstanding  the  confidential  relations  which  exist 
between  husband  and  wife,  separation  agreements,  providing  for  the 
division  of  all  the  community  property  of  the  parties,  and  obligating 
each  of  them  not  to  assert  any  claim  against  the  estate  of  the 
other,  are  not  against  public  policy,  and  may  be  entered  into  and 
will  be  enforced  in  accordance  with  their  terms  when  undue  advan- 
tage has  not  been  taken  of  either  spouse.     (Id.) 

14.  Waives  of  Bight  to  Family  Allowance — No  Minob  (Thildcen 
AT  Time  of  Appucation. — A  wife  may,  by  the  terms  of  a  separa- 
tion agreement,  waive  her  right  to  receivfi  a  family  allowance  from 
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the  estate  of  her  hnaband,  notwithstanding  there  were  minor  chil- 
dren at  the  time  the  agreement  was  ezeented,  if  each  children  had 
eeaaed  to  be  minora  at  the  time  her  application  for  an  allowance 
was  nuide.     (Id.) 

15.  Provision  pob  Dkxds  tbom  and  to  Spousss — Invalid  Trust  to 
Convey  Land — ^Estoppel  to  Assert  Invaliditt  of  Agreement. — 
Where  the  separation  agreement  provided,  as  a  mode  of  establish- 
ing title  to  the  real  property  divided  bj  the  spouses,  that  deeds 
should  be  made  by  them  to  a  third  penon,  who  in  turn  should  make 
to  them  the  deeds  contemplated  by  the  agreement,  they  are  estopped 
to  assert  the  invalidity  of  the  agreement  on  the  ground  that  it  cre- 
ated a  void  trust  to  convey  land,  if  they  assented  to  the  deeds  so 
made  to  them,  acted  under  them,  and  maintained  actions  in  the 
court  to  enforce  them.     (Id.) 

16.  Invalidity  op  Means  to  Cabby  Out  Valid  Contract. — The  pro- 
vision for  deeds  to  and  from  such  third  person  was  a  mere  means 
for  carrying  into  effect  the  principal  purposes  of  the  agreement,  but 
was  not  an  integral  nor  an  essential  part  of  it,  and  after  such 
method  was  executed  and  accepted  by  both  parties,  the  entire  con- 
tract, in  itself  valid,  will  not  be  permitted  to  fall  because  of  the 
supposed  invalidity  attaching  to  the  means  adopted.     (Id.) 

17.  Bight  to  Family  Allowance — Conditions  Essential  to  Right. — 
Upon  the  death  of  the  husband  the  surviving  wife  may  receive  a 
family  allowance  when  and  only  when  she  is  a  member  of  the  fam- 
ily and  receiving  or  entitled  to  receive  support  as  such  member,  and 
when,  even  though  a  member  of  the  family,  she  has  not  parted  with 
or  relinquished  her  right  to  make  demand  for  such  allowance.     (Id.) 

18.  Waiveb  op  Right  to  Allowance — ^Renunciation  op  Claim  as 
Heir  and  as  Surviving  Wipe. — A  provision  in  a  separation  agree- 
ment, by  the  terms  of  which  the  wife  renounced  and  waived  all 
claim  which  she  has  or  may  have  against  her  husband's  estate  as 
heir  of  the  husband  or  as  his  surviving  wife,  is  a  relinquishment 
of  her  right  to  a  family  allowance,  notwithstanding  such  right  was 
not  renounced  eo  nomine,     (Id.) 

19.  Wipe  Ceasing  to  be  Member  op  Husband's  Family — Want  op 
Right  to  Support. — A  wife  who  has  voluntarily  and  deliberately 
severed  her  relationship  as  a  member  of  her  husband's  family,  and 
whose  right  to  support  by  him  does  not  rest  upon  the  family  relation- 
ship, but  upon  the  terms  of  articles  of  separation,  is  not  entitled  to 
a  family  allowance  from  his  estate.     (Id.) 

20.  Probate  Court  may  Construe  and  Enforce  Separation  Agree- 
2£S2IT. — The  court  in  probate,  on  an  application  by  the  surviving 
wife  for  a  family  allowance  from  her  husband's  estate,  has  equitable 
Jurisdiction  to  pass  upon  the  effect  and  validity  of  a  separation 
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agreement,  which  has  been  interposed  aa  a  defense  b/  imy  of  tatop- 
pel  to  her  elaim.    (Id.) 

91.  Fahilt  Allowance — Auottnt  or  Tbkposlaxt  Allowangk— Dib- 
CRETION — ^Appeal. — In  determining  the  amoont  of  the  temporary 
family  allowance  required  by  section  1464  of  the  Oode  of  Ciyil 
Procedure  to  be  paid  to  a  surviying  wife  from  the  estate  of  her 
husband  until  the  return  of  the  inTontory,  much  is  left  to  the  dis- 
cretion of  the  judge  to  whom  the  application  is  made,  and  his 
action  will  not  be  disturbed  on  appeal  unless  it  clearly  appears 
that  the  discretion  has  been  improperly  exercised.  In  the  present 
case,  where  the  estate  was  valued  at  about  a  million  dollars,  and 
was  not  indebted,  it  is  held  that  a  temporary  allowance  of  one 
thousand  five  hundred  dollars  per  month  for  the  sole  support  of  the 
decedent's  widow  was  not  an .  abuse  of  discretion.  (Estate  of 
Cowell,  636.) 

22.  Widow  Hayino  Othke  Means  of  Support — BsgussTs  to  Wmow 

BY  Husband — Widow  not  Put  to  Election. — ^Under  the  statutes 
of  Chis  state,  the  fact  that  a  widow  has  property  of  her  own  or 
other  means  of  subsistence,  or  is  given  bequests  or  devises  by  the 
will  of  her  husband,  not  putting  her  to  an  election,  in  no  way 
affects  her  right  to  such  a  temporary  allowance  from  his  estate 
as  is  reasonably  necessary  for  her  support.  And  the  same  is  tme 
as  to  her  right  to  an  allowance,  under  section  1466  of  the  Code  of 
Civil  Procedure,  after  the  return  of  the  inventory.     (Id.) 

23.  Husband  cannot  Depbivb  Widow  of  Right  to  Family  Allow- 

ance— ^WiDow  Put  to  Election. — ^It  is  not  within  the  power  of  the 
husband  by  any  provision  of  his  will  to  deprive  the  widow  of  her 
right  to  a  family  allowance  from  his  estate  under  the  statutes,  or 
in  any  wise  to  limit  the  power  of  the  court  in  the  exercise  of  its 
proper  discretion  to  fix  the  amount  to  be  allowed.  He  may,  how- 
ever, so  frame  his  will  that  she  cannot  have  the  benefits  thereby 
given  her  and  those  of  the  statutes  also,  and  she  will  then  be  put 
to  her  election  which  she  will  take.     (Id.) 

24.  Language  op  Will  Necessitating  Election. — To  put  the  wife  to 

such  an  election,  it  is  not  necessary  that  the  husband's  will  should 
contain  an  express  declaration  to  that  effect.  It  is  sufficient  that 
it  should  clearly  appear  from  the  language  of  the  will  that  auch 
was  his  intention.  In  the  absence  of  such  an  express  declaration 
there  is  no  presumption  of  an  intention  on  the  part  of  the  testator 
to  put  the  widow  to  her  election.  To  accomplish  this  result  it  must 
clearly  and  unequivocally  appear  that  the  provision  made  by  the 
will  was  intended  to  be  in  lieu  of  such  rights  as  are  given  by  the 
law.     (Id.) 

25.  Construction  of  Will  in  Question — ^Election  not  Necessary. — 

The  testator,  wbose  estate  was  valued  at  about  one  million  dollars^ 
the  greater  part  of  which  consisted  of  stock  in  various  manufactnr- 
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iBf  eorporations  in  which  he  and  bis  brother  and  sisten  owned  all 
the  stocky  bj  hie  will  directed  that  hia  interest  in  such  eorpoiations 
ahould  be  converted  into  cash  within  eeven  years,  and  that  in  the 
mean  time  "the  properties"  should  pay  his  wife  the  sum  of  one  thou- 
sand dollars  a  month,  and  at  the  end  of  that  period  she  should  re- 
eeive  the  income  from  two  hundred  and  fifty  thousand  dollars  during 
her  Uf  e.  At  her  death  said  sum  was  to  be  paid  to  the  regents  of  the 
University  of  California,  to  whom  a  legacy  of  five  hundred  thousand 
I  dollars  was  also  given  "as  soon  as  the  money  became  available." 

j  After  certain  minor  bequests,  to  pay  which  he  directed  that  so  much 

of  his  interest  in  such  corporations  as  was  necessary  should  be  sold 
within  one  year,  he  further  provided,  in  order  that  the  affairs  of 
■nch  corporations  might  not  be  interfered  with,  that  if  all  the  be- 
quests were  paid  within  the  seven  years,  it  would  not  be  necessary 
to  sell  any  more  of  his  interests,  and  that  whatever  remained  after 
paying  "these  bequests  and  final  settlement"  should  become  the  prop- 
arty  of  his  brother  and  sisters.  In  the  event  that  none  of  them  sur- 
vived, the  residue  was  left  to  such  regents  for  specified  purposes. 
Held,  that  there  was  nothing  in  the  will  inconsistent  with  the  right 
of  the  widow  to  receive  a  family  allowance  and  that  she  was  not 
put  to  an  election.     (Id.) 

26.  Absence  of  Witness — Refusal  of  Continuanob. — It  was  not  prej- 
udicially erroneous  to  refuse  to  continue  the  hearing  of  the  widow's 
application  for  a  family  allowance,  on  account  of  the  absence  of  a 
witness  for  the  estate,  if  the  substance  of  the  testimony  expected  to 
be  elicited  from  him  was  given  by  another  witness.     (Id.) 

See  Adoption;  Divorce,  2;  Ejectment,  8;  Homestead,  2-4; 
Inheritance  Tax;  Negligence,  16-22;  Statute  of  Limitations, 
12,  18;  WilL 

ESTOPPEL.  See  Assignment,  6;  Boundary,  1;  Corporations,  4; 
Estate  of  Deceased  Persons,  15;  Lease,  4,  9;  Mortgage,  7; 
Schools,  5;  Toll-bridge,  8. 

EVIDENCE. 

!•  EviDENGB  Offered  bt  Afpellant. — An  appellant  cannot  complain 
of  the  admission  of  evidence  which  was  offered  by  himself.  (Ojurich 
V.  Pieg,  429.) 

8.  Ke^arit  of  Court — Effect  of  Evidengb. — A  remark  made  by  the 
court,  as  to  his  recollection  of  the  effect  of  certain  findings  in  an- 
other action  that  were  subsequently  offered  in  evidence,  is  without 
prejudice,  if  the  findings  themselves  showed  that  the  oourt's  recol- 
lection was  accurate.     (Id.) 

t.  Exclusion  of  Testimony  as  to  Conversation — Beview  of  Rux«- 
USQ — Substance   of   Convebsatiom    not   Shown. — In   an    action 
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to  reeover  the  amount  due  on  prominory  notes,  wbieh  wms  defended 
on  the  ground  of  want  of  consideration,  where  a  witness  for  the 
defendant  had  testified  that  he  had  a  conversation  with  the  pajee 
of  the  notes,  the  refusal  of  the  court  to  permit  the  witness  to  state 
what  the  conversation  was,  on  the  ground  that  it  was  immaterial, 
irrelevant,  and  incompetent,  cannot  be  deemed  erroneous  or  in  itself 
constituting  ground  for  reversal,  in  the  absence  of  anj  statement 
made  to  the  trial  court  showing  what  the  defendant  claimed  the 
substance  of  the  conversation  to  be.     (Snowball  v.  Snowball,  476.) 

See  Agencj,  1;  Appeal,  1-5;  Community  Property;  Considera- 
tion, 2;  Corporations,  6;  Criminal  Law,  4-9,  12-19,  23;  Ease- 
ments, 5;  Ejectment,  6;  Employer  and  Employee,  1,  2,  18,  25; 
Mortgage,  1-3;  Negligence,  1,  3,  4,  12,  14;  New  Trial,  1; 
Promissory  Note,  1;  Taxation,  3;  Vendor  and  Vendee^  8;  Will, 
7-11,  13,  20,  21,  22,  25-30,  35,  39. 

EXCHANGE.    See  Brokers;  Rescission. 

EXECUTION.    See  Assignment,  2,  3;  Creditor's  BilL 

EXECUTORS  AND  ADMINISTRATORS.    See  Estates  of  Deceased 
Persons;  Negligence,  16-22. 

FINDINGS. 

1.  Finding  That  Allegations  or  Fact  axe  Teub — ^Leoal  Conclu- 
sions NOT  Found. — A  finding  that  the  allegations  of  fact  in  a  eom- 
plaint  are  tme,  is  not  a  finding  that  any  conclusions  of  law  therein 
are  true.-    (Postal  Telegraph-Cable  Co.  t.  C^ty  of  Los  Angeles,  156.) 

2.  Appeal— Erboneous  Finding  Without  Pbxjudigb  if  DiSEEOAKim 
BT  Judgment. — Any  error  in  finding  against  an  appellant  on  a  par- 
ticular issue  is  without  prejudice  to  him,  if  the  judgment  gave  him 
all  relief  to  which  be  was  entitled  had  the  finding  been  in  his  favor. 
(Pugh  V.  Moxley,  374.) 

See  Appeal,  9;  Creditor's  Bill,  5-7;  Deed  of  Trust,  2;  Estates 
of  Deceased  Persons,  12. 

FORFEITURE.     See  Corporations;  Vendor  and  Vendee,  1-lL 

FRANCHISE.     See  Taxation,  13-21;  Toll-bridge. 

FRAUD. 

1.  Necessity  or  Pleading. — Fraud  is  not  presumed,  and  whenever  it 
constitutes  an  element  of  a  cause  of  action  wMch  is  of  an  ai&rm- 
ative  nature  or  is  invoked  as  conferring  a  right,  it  most  be  allegod. 
(Estate  of  Yoell,  540.) 
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8.  Deceit — Tbawulevt  Beprbsentations  to  Wits  Caubiko  Separa- 
tion FROM  Husband. — Where  the  separation  of  a  husband  and  wife 
was  the  result  of  her  eruel  treatment  of  him,  and  the  sole  cause  of 
her  conduct  was  the  action  of  a  third  person  in  making  to  her  will- 
fully false  representations  concerning  her  husband,  for  the  yery  pur- 
pose and  with  the  design  on  his  part  to  so  influence  her  as  to  bring 
about  such  a  separation,  the  wife  may  maintain  an  action  against  the 
person  making  the  false  representations  to  recover  damages  occa- 
sioned her  as  the  result  of  the  separation.     (Work  ▼.  Campbell,  343.) 

8.  When  Action  por  Deceit  Will  Lie. — ^As  a  general  rule,  an  action 
for  damages  for  deceit  will  lie  wherever  a  party  has  made  a  false 
representation  of  a  material  fkct  susceptible  of  knowledge,  knowing 
it  to  be  false  or  not  having  sufficient  knowledge  on  the  subject  to 
warrant  the  representation,  with  the  intent  to  induce  the  person  to 
whom  it  is  made,  in  reliance  upon  it,  to  do  or  refrain  from  doing 
something  to  his  pecuniary  hurt,  when  such  person,  acting  with  rea- 
sonable prudence,  is  thereby  deceived  and  induced  to  so  do  or  refrain, 
to  his  damage.     (Id.) 

4.  Conduct  of  Plaintut  Direct  Cause  or  Result  Occasionino  Dam- 
age.— It  is  no  answer  to  such  an  action  that  the  action  or  conduct 
of  the  plaintiff  is  the  direct  cause  of  the  result  occasioning  damages. 
The  whole  basis  of  the  action  is  that  such  act  or  conduct  was  fraudu- 
lently induced  by  the  defendant.     (Id.) 

6.  Conduct  Violativb  op  Good  Morals  or  Pubuc  Pouct. — ^Under  the 
circumstances  alleged  in  the  complaint,  it  is  held  that  the  harsh  and 
emel  conduct  of  the  wife  toward  her  husband,  so  fraudulently  induced 
and  causing  their  separation,  was  not  so  violative  of  good  morals 
or  public  policy  as  to  defeat  her  right  to  action.     (Id.) 

6.  Husband  Necessary  Party  Plaintiff — Failure  to  Join — ^Waiver 
or  Nonjoinder — Demurrer. — ^Notwithstanding  the  complaint  in 
such  action  shows  upon  its  fkce  that  the  plaintiff  is  a  married 
woman  and  that  she  and  her  husband  are  not  living  separate  and 
apart  by  reason  of  his  desertion  of  her,  and  that  the  husband  was 
a  necessary  party  plaintiff,  and  that  any  damages  recovered  therein 
would  be  community  property,  the  failure  to  join  him  as  such  a 
party  is  waived,  unless  objection  to  his  nonjoinder  is  specially  taken 
by  demurrer.     (Id.) 

See  Brokers,  8;  Creditor's  Bill;  Deed  of  Trust,  l-A;  Estates  of 
Deceased  Persons,  11,  12. 

OBANTOB    AND    OBANTEE.    See    Boundary;    Deed;    Vendor    and 
Vendee. 

OUABANTY. 

1.  Payment  or  Notes — Absolute  and  Unconditional  Guaranty. — 
Under  a  guaranty   of    the   payment   of   promissory   notes,   '*with 
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all  costs  of  collection,  including  reasonable  attomeTs'  fees/'  tlie 
latter  words  are  words  of  extension  rather  than  of  limitation,  and 
in  no  degree  implj  that  the  guaranty  was  to  be  effectiye  only  in  the 
event  that  the  holder  of  the  note  was  unable  to  collect  from  the 
maker.  Such  a  guaranty  is  an  absolute  and  unconditional  gnarantj 
of  payment  of  the  notes.     (Cooke  y.  Mesmer,  332.) 

8.  Action  on  Gua&a.ntt — ^Independent  Contbact. — ^An  action  on  aueh 
a  guaranty  is  one  upon  an  independent  contract  of  the  guaiantOTy 
with  which  the  principal  debtor  has  nothing  to  do.     (Id.) 

8.  Pledge  or  Notes  After  Matxtbitt — Absence  or  Notice  bt 
Pledgee — Guabantt  or  Payment — Estoppel  or  Guarantobs  to 
Limit  Liabilitt  or  Makers. — ^Where  such  notes  were  pledged  to 
the  bank  after  maturity,  and  were  taken  by  it  without  notice  of  any 
fact  not  appearing  on  their  face,  on  the  faith  of  a  representation 
by  the  payees  of  their  enforceability  against  the  makers  to  the  foil 
amount  apparently  due  thereon,  and  at  the  time  of  the  pledge  their 
payment  in  full  accord  with  their  terms  was  absolutely  and  uncon- 
ditionally guaranteed  by  the  payees,  the  latter,  in  an  action  againat 
them  to  enforce  the  guaranty,  are  estopped  from  asserting  any  de- 
fense tending  to  reduce  the  apparent  liability  on  the  part  of  the 
makers,  and  as  guarantors  are  liable  for  the  full  amount  of  the 
notes.     (Id.) 

4.  Obuoation  or  Guarantors  not  Limited  by  Extent  or  Oblioation 
or  Makers. — ^Under  such  circumstances,  section  2809  of  the  CiyU 
Code,  proyiding  that  "the  obligation  of  a  guarantor  must  be  neither 
larger  in  amount  nor  in  other  respects  more  burdensome  than  that 
of  the  principal,  and  if  in  its  terms  it  exceeds  it,  it  is  reducible  in 
proportion  to  the  principal  obligation,"  is  inapplicable  to  relieve  the 
guarantors  from  the  necessity  of  paying  anything  on  their  guarantj 
that  the  makers  could  not  be  compelled  to  pay  on  their  notes.     (Id.) 

6.  Consideration  or  Guaranty — Loan  to  Principal  or  Guarantor. — 

The  loan  of  money  to  a  principal  is  sufficient  consideration  to  sup- 
port a  contract  by  his  agent  guaranteeing  the  payment  of  notes 
pledged  to  secure  the  loan.     (Id.) 

0.  Guaranty  not  Merely  or  Collection — Notes  Past  Dub  When 
Pledged. — The  fact  that  such  notes  were  past  due  when  pledged  to 
the  bank  does  not  compel  the  construction  that  such  guaranty  waa 
one  merely  of  collection,  rather  than  an  absolute  and  unconditional 
guaranty  of  payment.     (Id.) 

7.  Guaranty  Indorsed  on  Note — Time  or  Pledge  Deemed  Time  or 
Making  Guaranty. — ^Where  a  promissory  note,  bearing  on  its  back 
an  indorsement  guaranteeing  its  payment  by  the  parties  named 
therein  as  payees,  is  pledged  with  a  bank  as  collateral  security,  the 
guaranty,  so  far  as  the  pledgee  is  concerned,  must  be  deemed  to  have 
bean  made  when  the  note  wae  delivered  to  it.    (Id.) 
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S.  EfFOBT  TO  COLLEOT  FBOM  MATfTOW  07  NOTB  KOT  USSBNTIAL. — ^If  mich 

guaranty  was  an  abflolute  and  unconditional  guaranty  of  payment, 
no  effort  to  collect  from  the  makers  was  essential  as  a  prerequisite 
to  liability  on  the  part  of  the  guarantors.     (Id.) 

9.  GUABAKTY  OF  GOSTS  OF  GOU^ECTINO  NOTB  AND  AtTORNKTS'  FeeS — 

Attoknsts'  Fxk8  in  Action  on  Guabantt  not  Incluosd. — Under 
a  guaranty  reading  "I  guarantee  the  payment  of  this  note,  with  all 
eosts  of  collection,  including  reasonable  attorneys  fees/'  the  attor- 
neys' fees  therein  referred  to  are  only  such  as  may  be  expended  in 
attempting  to  collect  the  note,  and  do  not  include  any  fee  that  may 
be  paid  in  a  suit  on  the  guaranty.     (Idw) 

HABEAS  GOBPUS. 

1.  Suprbmx  Gottst  cannot  Tkansfeb  Fbocesdino  Afteb  Dicision  of 
DiSTBiCT  Court  of  Appeau — The  supreme  court,  after  the  deci- 
sion of  the  district  court  of  appeal  in  a  habeas  corpus  proceeding, 
has  no  power  to  transfer  such  proceeding  to  the  supreme  court  for 
a  hearing  therein.     (Matter  of  Zany,  724.) 

2.  CONCUBKENT  POWESS  OF  SUPERIOR  AND  SUPREME  COURTS  IN  HABEAS 

Corpus. — Prior  to  the  establishment  of  the  district  court  of  appeal 
it  had  always  been,  and  it  now  is,  the  law  in  this  state  that  the  de- 
cision of  any  court  in  a  habeas  corpus  proceeding,  provided  the 
court  has  jurisdiction,  cannot  be  reviewed  by  any  other  court  in 
any  way.  The  right  of  appeal  has  never  been  given,  and  no  other 
method  for  such  review  has  ever  been  provided.  With  reference  to 
such  proceedings,  the  supreme  and  superior  courts,  to  each  of  which 
was  given  the  power  to  issue  writs  of  habeas  corpus,  stood  upon 
the  same  plane,  neither  being  inferior  to  th«  other  in  any  other 
sense  than  that  a  superior  court  in  determining  any  such  matter 
would  naturally  follow  a  precedent  established  by  the  highest  court 
in  the  state,  if  any  such  precedent  had  been  established.  It,  how- 
ever, had  the  power  to  disregard  it,  and  its  determination,  whether 
in  accord  with  the  law  as  laid  down  by  the  supreme  court  or  not, 
was  an  end  of  the  particular  proceeding,  and  in  case  of  the  dis- 
charge of  the  petitioner  from  custody  was  final  and  conclusive. 
(Id.) 
t.  Constitutional  Grant  of  Power  to  District  Courts  of  Appeal. — 
The  power  given  by  the  constitution  to  the  district  courts  of  appeal 
to  issue  writs  of  habeas  corpus  is  conferred  in  practically  the  same 
language  as  is  used  with  reference  to  superior  courts  and  the  su- 
preme court,  and  the  language  used  must  be  taken  as  indicating 
the  intention  to  confer  the  same  power  that  had  already  been  given 
to  the  superior  and  the  supreme  courts,  with  all  the  incidents  thereof. 

(Id.) 
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HABEAS  CORPUS     (Continued). 

4.  Construction     of     Constitution — ^Provision     Qivino     SupmEHX 

Court  the  Appellate  Jurisdiction  of  District  Court  of  Appeau 
The  provision  of  the  constitution  that  the  supreme  court  ''shall 
also  have  appellate  jurisdiction  in  all  eases,  matters  and  pro- 
ceedings pendipg  before  a  district  court  of  appeal  which  shall  be 
ordered  bj  the  supreme  court  to  be  transferred  to  Itself  for  hear- 
ing and  decision  as  hereinafter  provided/'  was  not  designed 
to  create  a  right  of  appeal  in  anj  matter,  or  to  give  appellate 
jurisdiction  to  the  supreme  court  in  any  matter  where  no  right  of 
appeal  was  given  bj  some  other  provision  of  law.  Its  whole  design 
was  to  give  to  the  supreme  court  the  appellate  jurisdiction  of  the 
district  court  of  appeal  in  anj  case,  matter  or  proceeding,  which 
might  be  legally  transferred  from  such  district  court  of  appeal  to 
the  supreme  court.     (Id.) 

5.  Power  to  Transfer  Pending  Cause. — The  provision  of  the  consti- 
tution, that  "the  supreme  court  shall  have  power  ...  to  order  anj 
cause  pending  before  a  district  court  of  appeal  to  be  heard  and 
determined  by  the  supreme  court.  The  order  last  mentioned  may 
be  made  before  judgment  has  been  pronounced  by  a  district  eonrt 
of  appeal,  or  within  thirty  days  after  such  judgment  shall  have 
become  final  therein.  The  judgments  of  the  district  courts  of  ap- 
peal shall  become  final  therein  upon  the  expiration  of  thirty  days 
after  the  same  shall  have  been  pronounced,"  is  inapplicable  to 
habeas  corpus  proceedings.     (Id.) 

6.  Meaning  of  Phrase  "Any  Cause  Pending." — The  words  "any 
cause  pending"  used  in  that  provision  may  reasonably  be  construed, 

.in  the  connection  in  which  they  are  used,  as  not  intending  to  in- 
clude and  as  not  including  any  matter,  such  as  a  habeas  corpus 
proceeding,  as  to  which  the  well  settled  law  excludes  the  idea  of 
any  right  of  review,  except  where  there  is  a  lack  of  jurisdiction. 
At  any  rate,  the  power  of  the  supreme  court  to  order  a  transfer 
is  expressly  limited  to  "any  cause  pending  before  a  district  court 
of  appeal."  A  habeas  corpus  proceeding  cannot  fairly  be  said  to 
be  so  "pending"  at  any  time  after  judgment  by  such  court.  Such 
a  proceeding  is  finally  and  definitely  ended  by  the  judgment,  and 
if  the  petitioner  be  ordered  discharged  thereby,  ha  is  at  oitce  re- 
stored to  liberty.     (Id.) 

HIGH  SCHOOLS.     See  Schools. 

HIGHWAYS.    See  Streets,  Beads,  and  Highways. 

HOMESTEAD. 

1.  Property  Owned  ry  Husrand  and  Wife  in  Joint  or  Comcoir 
Tenancy. — A  valid  homestead  may  be  selected  or  elaimed  on  land 
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HOMESTEAD,     (Continued) . 

whieli  is  owned  in  joint  or  common  teminej  bj  a  hnsbmnd  and  wife. 
(Sewell  V.  Price,  266.) 

2.  Estates  of  Decsased  Persons — Hoicbstead  frou  Sepabate  Prop- 
ERTT  MUST  BE  FOB  LIMITED  Pebiod. — ^Under  scction  1468  of  the  Code 
of  Civil  Procedure,  as  amended  in  1881,  where  no  homestead  has 
been  selected  during  the  lifetime  of  the  decedent,  the  court  in  pro- 
bate, in  setting  apart  a  homestead  from  the  separate  property  of 
the  decedent  can  set  it  apart  for  a  limited  period  only.  (Estate 
of  NiccoUs,  368.) 

3.  Order  Setting  Apabt  Homestead  Absolutely — Erboneous  Find- 
ing OF  Community  Pboperty — Evu)ence  of  Separate  Property  of 
Wife. — An  order  in  probate  setting  apart  a  homestead  to  and  vest- 
ing it  absolutely  in  the  surviving  wife  of  the  decedent,  which  is 
based  on  an  erroneous  finding  that  the  property  set  apart  was  com- 
munity property,  cannot  be  upheld  on  the  theory  that  the  evidence 
showed  that  the  property  was  the  separate  property  of  the  wife. 
(Id.) 

4.  Proceeding  to  Set  Apart  Homestead — Jurisdiction — ^Titlb  and 

Adverse  Claims  not  Involved. — In  a  proceeding  to  set  apart  a 
homestead  from  the  estate  of  a  decedent,  the  court  has  no  jurisdic- 
tion to  determine  the  title  to  the  property,  or  the  validity  of  any 
claim  of  title  adverse  to  that  of  the  estate.  Such  a  proceeding  is 
based  on  the  theory  that  the  property  sought  to  be  set  aside  is  a 
part  of  the  estate  of  the  decedent,  and  any  title  the  applicant  might 
claim  in  it  as  separate  property  is  not  involved  and  cannot  be 
adjudicated.     (Id.) 

HUSBAND  AND  WIFE.  See  Community  Property;  Divorce;  Em- 
ployer and  Employee,  17;  Estates  of  Deceased  Persons,  11-20; 
Fraud,  2-6;  Homestead;  Parties. 

INHERITANCE  TAX. 

JL  Estates  of  Deceased  Persons — Bbsidue  of  Estate  of  Testator. — 
The  residue  of  the  estate  of  a  person  dying  testate  is  that  which 
remains  after  paying  the  legacies  of  the  will  and  the  debts  and 
expenses  of  administration.     (McDougald  v.  Low,  107.) 

2.  Nonresident  Testator — Property  Situated  in  This  State — De- 
termination of  Value  of  Property  Passing  in  Kind — No  Deduc- 
tion FOR  Foreign  Debts  or  Expenses. — In  determining  the  value, 
for  the  purpose  of  fixing  the  amount  of  the  inheritance  tax  payable 
in  this  state,  of  property  having  its  sittu  therein  which  passed  in 
kind  to  the  residuary  legatees  under  the  will  of  a  nonresident  testa- 
tor, who  left  no  creditors  in  this  state,  and  whose  estate  in  the  state 
of  his  domicile  is  ample  to  pay  all  debts  and  expenses  of  its  ad- 
ministration, no  deduction  should  be  made  from  the  actual  value 
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INHERITANCE  TAX     (CJontinued). 

of  the  property  of  any  portion  of  the  debts  proved,  or  ezpeniet  Is* 
eurred  in  the  state  of  the  testator's  domicile.     (Id.) 

8.  Chasqs  ttpon    Succkssiok. — ^The  inheritance  tax  is  a  charge  upon 
succession  by  inheritance  or  transfer  by  wilL     (Id.) 

4.  Situs  of  Cobpobatb  Stock  is  in  Statb  of  iKOoapoKATiON. — ^The 

sittu  of  stock  in  a  corporation  is  in  the  state  of  the  incorporation, 
for  the  purposes  at  least  of  the  inheritance  tax  law,  and  any  bequest 
thereof  which  results  in  its  actual  transfer  in  kind  should  subjeet 
it  to  payment  of  the  inheritance  tax  upon  its  actual  value.     (Id.) 

5.  Pboceedino    FOR    GbLLBcnoN    OF   Inhebitanok    Tax — ^Fikdinos — 

Payment  of  Debts  and  Expenses  fbom  Assets  in  State  of  Doia- 
ClLE.'—In  a  proceeding  in  this  state  to  enforce  the  payment  of  ths 
inheritance  tax  on  such  property,  findings  showing  that  the  Talue 
of  the  assets  of  the  estate  situated  in  the  state  of  the  testator's 
domicile  was  vastly  greater  than  the  aggregate  amount  of  the  debts 
and  expenses  there  proven  and  incurred,  justify  the  conclusion  that 
such  debts  and  expenses  had  been  or  would  be  paid  out  of  tbo 
domiciliary  assets,  and  that  the  property  having  its  iitua  in  this 
state  had  passed  or  would  pass  in  kind  and  without  diminution  to 
the  residuaiy  legatees.     (Id.) 

6.  T&ansfeb  XJndeb  Power  of  AppoiNTifXNT— Boni>  to  Secobb  Pay- 

ment OF  Tax. — Where  property  is  bequeathed  to  trustees,  to  pay 
the  net  income  therefrom  to  a  daughter  of  the  testator,  with  power 
to  said  daughter  to  will  such  property  to  whomsoever  she  might  wish 
,  after  her  death,  no  transfer  under  the  power  takes  place,  within 
the  meaning  of  the  inheritance  tax  law,  until  the  exercise  thereof, 
and  the  trustees  are  not  required  to  give  a  bond  to  secure  the  pay- 
ment of  such  tax  as  may  accrue  upon  the  exercise  of  the  power. 
(Id.) 

INJUNCTION.    See  Easements,  8,  6w 

INSOLVENCY.    See  Building  and  Loan  Associations. 

INSTRUCTIONS.     See  Corporations,  16;  Criminal  Law,  10,  11,  20-24; 
Employer  and  Employee,  19,  24,  26;  Negligence,  2-9. 

INSUBANCJE. 

1.  LiPB  INSXJBANCE — ^DaTB  of  ISSXyANOE    OF    POLICY — ^EXXUFTION  FROM 

Liabilitt  fob  Suicide  Within  One  Yeab. — ^A  condition  in  a  policy 
of  life  insurance,  providing  that  the  insurance  company  shall  not 
be  liable  in  the  event  of  the  insured's  death  by  his  own  act  during 
the  period  of  one  year  after  the  "issuance  of  this  policy,"  does  not 
exempt  the  company  for  a  death  by  suicide  occurring  less  than  one 
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INSUBANGE     (Continued). 

year  after  the  day  when  the  poliej  was  in  faet  signed  hy  the  offl- 
eers  of  the  company,  but  more  than  one  year  after  the  day  desig- 
nated in  the  policy  as  its  date,  where  it  appears  from  other  pro- 
yisions  of  the  policy,  read  in  connection  with  the  application  for 
insurance  which  was  made  a  part  of  the  contract,  that  the  latter 
date  was  intended  to  be  and  was  adopted  by  both  parties  as  the 
day  when  the  risk  attachedw  (Anderson  t.  Mutual  Life  Insurance 
Company  of  New  York,  712.) 

2.   CONSTBUCnON    OF    WbITING — ^USUAIf    HEAKma    OF    WOBD    MAT    BS 

DiSBEGABDED. — In  Construing  any  writing,  the  usual  definition  of  a 
single  word  is  not  a  conclusive  test  of  the  meaning  to  be  attributed 
to  it  in  the  connection  in  which  it  is  found.  The  sense  in  which  the 
parties  employed  the  particular  word  or  phrase  in  question  must  be 
ascertained  from  an  examination  of  the  entire  instrument,  read  in 
the  light  of  the  circumstances  surrounding  its  execution.     (Id.) 

INTEBEST.  See  Ejectment^  5;  School  District,  2;  Vendor  and  Ven- 
dee, 26. 

JOINDER  OF  CAUSES  OF  ACTION.    Bee  Ejectment,  1. 

JUDGMENT.  See  Appeal,  1-5,  9;  Corporations,  1,  3;  Creditor's  Bill; 
Divorce;  Ejectment,  2-4,  8;  Findings,  2;  Justice's  Court,  5; 
Parent  and  Child,  2;  Bescission,  !• 

JUDICIAL  NOTICE. 

Becobds  in  Dijtebent  Actions. — Courts  cannot  in  one  case  take  judi- 
cial notice  of  their  records  in  another  and  different  case.  The 
rule  that  they  may  take  judicial  notice  of  their  own  records  ie 
limited  to  proceedings  in  the  same  case.     (Sewell  t.  Price,  265.) 

See  Eminent  Domain,  11. 
JUBISDICTION.    See  Justice's  Court,  1,  2;  Office  and  Officers,  2, 

JUBY  AND  JUBOBS. 

1.  JuBT  TBiAii— Bulk  of  Coitbt— Waiveb  bt  Failubk  to  Dbmand  at 
Caluno  of  TbialCalbndab. — Notwithstanding  a  rule  of  the  supe- 
rior court  to  the  contrary,  a  party  to  an  action  in  which  a  jury  trial 
is  a  constitutional  right,  does  not  waive  such  right  by  failing  to 
demand  a  jury  at  the  calling  of  the  trial  calendar,  when  the  cause 
was  answered  "ready"  and  set  for  a  subsequent  day  for  triaL  (Peo- 
ple V.  Metropolitan  Surety  Company,  174.) 

SL  Constitutional  Bioht  to  Jubt  Tbial — Legislatubb  Onlt  can 
Pbiscbibe  What  Constitutes  Waiveb. — The  legislature,  by  virtue 
•f  the  provision  of  section  7  of  article  I  of  the  constitutioB|  that 
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JUEY  AND  JUEOES     (Continued). 

A  jnzy  trial  may  be  waived  in  dyil  cases  "bj  the  consent  of  the 
parties,  signified  in  such  manner  as  maj  be  prescribed  by  law/'  is 
pven  the  sole  power  of  declaring  what  shall  constitute  a  waiver  of 
trial  by  jury,  and  has  exercised  its  power  by  the  enactment  of 
section  631  of  the  Code  of  Civil  Procedure.  A  jury  may  be  waived 
only  in  one  of  the  three  modes  prescribed  by  that  section.     (Id.) 

8.  Bulb  Requibing  Deposit  of  Jttry  Fsss. — The  cases  holding  that, 
notwithstanding  the  provisions  of  section  631  of  that  code,  the  court 
may  make  reasonable  rules  regulating  the  right  of  a  party  to  claim 
a  juzy  trial,  and  that  such  trial  may  be  properly  refused  when 
there  has  been  a  failure  to  comply  with  such  rules,  go  no  further 
than  to  uphold  a  rule  requiring  the  deposit  of  juzy  fees  as  a  condi- 
tion to  the  insistence  upon  the  right.     (Id.) 

4.  Jury  not  Waived  by  Implioation — Consteuction  of  Bule. — The 
right  to  a  juiy  trial  should  not  be  held  waived  by  implication;  and, 
if  the  validity  be  admitted  of  a  rule  of  court  that  "upon  the  calling 
of  the  trial  calendar,  in  all  cases  answered  'ready,'  the  parties  shall 
announce  whether  a  jury  is  required,  and  shall  at  such  time  demand 
a  jury,  if 'desired,  and  if  no  jury  is  demanded  at  such  calling  it 
shall  be  deemed  to  be  waived  and  a  waiver  of  a  juiy  will  there- 
upon be  entered  on  the  minutes  by  the  clerk,"  no  waiver  thereunder 
takes  place,  unless  the  cause  was  answered  "ready"  at  the  calling 
of  the  trial  calendar,  and  an  entry  of  the  waiver  was  made  in  the 
minutes.     (Id.) 

5.  Jury  Trial— Practice — ^Directino  Verdict  for  Defendant. — On  a 
trial  by  jury,  it  is  proper  for  tl^e  court,  after  the  evidence  on  the 
part  of  the  plaintiff  was  closed,  to  direct  a  verdict  for  the  defend- 
ant, where  the  evidence  is  such  that  if  the  case  had  been  allowed 
to  go  to  the  jury,  and  it  had  found  in  favor  of  the  plaintiff,  the 
court  would  have  been  compelled,  on  motion  to  that  effect,  to  set 
aside  the  verdict  and  grant  a  new  trial,  on  the  ground  of  insuffi- 
ciency of  evidence  to  sustain  the  verdict.  (Clutmpion  Gold  Mining 
Co.  V.  The  Champion  Mines,  205.) 

JUSTICE'S  COUBT. 

1.  Insufficient  Service  of  Summons — Judgment  by  Default  Against 
iEV>REiGN  Corporation — Affirmance  on  Appeal — Certiorarl — ^A 
foreign  corporation,  against  whom  a  judgment  by  default  had 
been  rendered  in  a  justice's  court,  on  an  alleged  insufficient  sub- 
stituted service  of  summons  on  the  secretary  of  state,  by  ap- 
pealing to  the  superior  court  submitted  the  question  of  the 
want  of  jurisdiction  of  the  justice's  court  of  its  person  to  the 
superior  court,  and  the  latter  court  had  the  power  to  decide  that 
question  incorrectly  as  well  as  correctly.  After  its  affirmance  by 
the  superior  court,  the  judgment  of  the  justice's  court  is  no  longer 
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subject  to  review  on  certiorari.  An  attack  in  endi  a  proceeding 
must  be  confined  to  the  jurisdiction  of  the  superior  court  over  the 
person  of  the  petitioner.  (American  Law  Book  Company  y.  Supe- 
rior Court,  327.) 

2.  Superior  Court  Aoquirbs  Jurisdiction  or  Person  on  Appilulnt 
— I'owER  TO  Hrar  and  Dbtermine  APPEAL. — An  appeal  to  the 
superior  court,  although  not  the  exclusive  remedy,  is  one  method 
and  an  appropriate  manner  of  attacking  the  jurisdiction  of  the 
justice's  court,  and  such  defendant,  hj  appealing  to  the  superior 
court  from  the  judgment  of  the  justice's  court,  submitted  its  person 
to  the  jurisdiction  of  the  superior  court,  and  cannot  afterward  bj 
certiorari  question  the  power  of  that  oourt  to  hear  and  determine 
the  appeaL     (Id.) 

8.  Pleadings  or  Dependant — Cross-ooicplaint  not  Authoriebd. — 
No  such  pleading  as  a  cross-complaint  is  provided  for  among 
the  pleadings  available  to  a  defendant  in  an  action  in  a  justice's 
court.  Under  section  852  of  the  Code  of  Civil  Procedure,  the 
only  pleadings  available  to  a  defendant  are  a  demurrer  or  answer 
to  the  complaint.     (Purcell  v.  Biehardson,  150.) 

i.  Cross-complaint  Limited  to  Actions  in  Superior  Court. — The 
provisions  of  section  442  of  the  Code  of  Civil  Procedure,  speciflcallj 
providing  for  a  cross-complaint  in  actions  in  the  superior  court,  are 
not  applicable  to  actions  in  a  justice's  court.  That  code,  having 
particularly  designated  of  what  the  pleadings  in  such  court  shall 
eoDsist  and  what  they  shall  contain,  is  conclusive  on  the  subjeet 
(Id.) 

ff.  Answer  Setting  Up  New  Matter  as  Counterclaim — Absence  or 
Notice  of  Trial — Void  Judgment. — A  pleading  of  the  defendant, 
settiug  np  new  matter  by  way  of  counterclaim,  as  provided  by  sec- 
tion 855  of  that  code,  was  simply  an  answer,  which  when  filed 
raised  an  issue  of  fact  to  be  tried  under  notice  given  by  the  justice 
to  the  respective  parties  to  the  action.  The  justice  was  without 
jurisdiction  to  enter  any  judgment  at  all  until  after  such  notice  of 
the  trial  had  been  givea,  and,  in  the  absence  of  such  notice,  an 
attempted  judgment  entered  by  him  against  the  plaintiff  and  in 
favor  of  the  defendant,  on  the  new  matter  pleaded  as  a  counter- 
claim, was  void.     (Id.) 

LACHES. 

1.  Dsfansb  Need  not  be  Pleaded — ^Denial  op  DErENDANT's  Mo- 
tion for  Judgment. — The  defense  of  laches  need  not  be  pleaded, 
but  when  it  appears  from  the  evidence  that  the  seeker  of  relief  in 
equity  has  been  guilty  of  laches,  the  court  will  deny  such  relief  sua 
sponte  without  any  pleading.  The  denial  of  defendant's  motion  for 
judgment  on  the  ground  of  laches  amounts  to  a  declaration  and 
CLXIV.  Cal.— 53 
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finding  to  the  effect  that  the  plaintiff  wm  not  guilty  of  laehes. 
(Suhr  Y.  Lauterbachy  591.) 

8.  Statute  or  Limitations — Elkmxnts  Constttutino  Laghxs. — ^En- 
tirely independent  of  any  statutory  period  of  limitations,  stale 
demands  will  not  be  aided  in  equity  where  the  elaimant  has  slept 
upon  his  rights  for  so  long  a  time  and  under  sueh  cirenmstaneee  as 
to  make  it  inequitable  to  enter  upon  an  inquiry  as  to  the  validity 
thereof y  or  to  allow  the  remedy  sought.  Where  such  is  the  condi- 
tion, the  demand  is,  in  a  court  of  equity,  barred  by  laches.  Unless 
such  conditions  exist,  the  demand  is  not  bo  barred.     (Id.) 

8.  QxTSSTioN  OF  Laches  Pumabily  voe  Trial  Court. — Whether  such 
is  the  situation  is  a  question  in  the  first  instance  for  the  trial  court, 
and  if  its  conclusion  thereon  can  reasonably  be  held  to  find  sufll- 
eient  support  in  the  evidence,  an  appellate  court  should  not  inter- 
fere therewith.     (Id.) 

4.  Cancellation  or  Deed — Evidence  Insuthoisnt  to  Establish 
Laches. — ^In  an  action  to  set  aside  a  deed  executed  by  the  plaintiff 
to  her  brother-in-law,  on  the  ground  that  its  execution  was  procured 
by  means  of  duress  and  undue  influence  exercised  by  him  upon  her, 
it  is  held,  upon  a  review  of  the  evidence,  that  the  trial  court  was 
justified  in  its  conclusion  that  the  defendant  could  not  have  been 
prejudiced  by  the  plaintiff's  delay  of  a  year  and  nine  and  one-half 
months  in  commencing  the  action,  and  that  the  plaintiff  was  not 
guilty  of  laches.     (Id.) 

5.  Ratification  of  Deed — ^TAKme  and  Becobdino  Contempobaneods 
Instrument. — The  mere  taking  and  recordation  by  such  plaintiff  of 
an  instrument  executed  by  the  defendant  practically  contemporane- 
ously with  the  deed  and  as  part  of  the  same  transaction,  whereby 
the  defendant  undertook,  in  conjunction  with  the  plaintiff,  to  execute 
a  note  secured  by  a  mortgage  of  the  granted  premises,  if  the  same 
became  necessary  to  raise  money  for  the  plaintiff's  support,  did  not 
amount  to  a  subsequent  ratification  of  the  deed.     (Id.) 

See  Assignment,  6;  Contract^  7;  Deed,  15;  Mortgage,  6;  Vendor 
and  Vendee,  23,  29. 

LAND.    See  Ejectment;  Public  Land;  Street  Assessment,  7;  Tide  Land. 

LANDLORD  AND  TENANT. 

1.  Oral  Waiveb  bt  Agent  of  Notice  to  Ingsbase  Bent. — ^After 
the  service  on  a  tenant  from  month  to  month  of  a  written  notice 
of  an  increase  of  rent,  an  agent  of  the  landlord,  having  the 
actual  or  ostensible  power  so  to  do,  may  waive  the  increase  by 
a  parol  agreement  with  the  tenant,  and  the  landlord  is  bound  by 
the  waiver.     (Alden  v.  Mayfield,  6.) 
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LANDLORD  AND  TENANT     (Continued). 
2.  NoncB  TO  Quit— Waivxe  of  Nonox   by   Aoknt   or   Lani>lobi>— 

BB70CATI0N    OF    AGENT'S    AUTHOBTFT — ACTS    CONSTITUTING    WAIVXB 

Unknown  to  Landlord. — Such  a  tenant,  after  the  service  on  him 
of  a  formal  notice  to  quit  and  surrender  possession  of  the  leased 
premises,  cannot  justify  his  subsequent  withholdings  of  the  possession 
because  of  an  asserted  waiver  of  the  notice  to  quit  by  an  agent  of 
the  landlord,  if  he  knew  at  the  time  of  the  performance  of  the  acts 
claimed  to  constitute  the  waiver,  that  the  agent's  authority  in  the 
matter  had  been  revoked,  and  the  performance  of  such  acts  wer« 
unknown  to  the  landlord.     (Id.) 

8.  TiNANCT  from  Month  to  Month — Intekferencb  With  Tenancy 
— ^Loss  OF  Profits. — ^A  tenant  under  a  tenancy  from  month  to 
month  is  as  much  entitled  to  damages  for  an  illegal  interference 
with  his  tenancy  as  is  any  other  tenant,  and  in  proper  cases  dam- 
ages may  be  predicated  upon  a  loss  of  prospective  profits.     (Id.) 

See  Leaisu 

« 

LEASE. 

1.  CONSTBUCnON    OF    XnSTBUIOBNP— LeASS    mi    EZBCUTOEY     CONntACF 

FOB  Lease — Intent — Part  Payment  of  Rent. — ^Whether  a  written 
instrument  is  a  lease,  or  a  mere  executory  agreement  to  make  a 
lease,  depends  upon  the  intent  of  the  parties,  to  be  determined  by 
a  construction  of  the  instrument  taken  as  a  whole.  So  construing 
the  instrument  in  question,  it  is  held,  that  it  was  intended  to  con- 
stitute a  lease  when  signed  by  the  respective  parties,  especially  in 
view  of  the  fact  that  the  lessee  entered  under  it  and  paid  part  of 
the  rent  at  the  time  of  its  execution.  (Pacific  Improvement  Co.  v. 
Jones,  260.) 

2.  Beoobdino  Assignment  of  Unbeoorded  Lease— Notice  of  Lease. — 
Where  there  had  been  several  assignments  of  an  unrecorded  lease, 
the  recordation  of  one  of  the  intermediate  assignments,  the  par- 
ties thereto  bein^  strangers  to  the  record  title,  did  not  give  notice 
of  the  contents  of  the  lease.     (Standard  Oil  Company  v.  Slye,  435.) 

8.  Occupation  by  Sublessee — Oonstbuctive  Notice  of  Terms  of 
SUBIXASE. — The  open  and  notorious  occupancy  of  oil  lands  by  a 
sublessee  thereof,  claiming  under  a  prior  sublessee,  is  in  itself  sufi- 
eient  to  put  on  inquiry  a  corporation  which  subsequently  purchased 
the  land  from  the  lessor  and  became  the  assignee  of  the  rights  of 
the  intermediate  lessees,  and  to  charge  it  with  constructive  notice 
ef  the  terms  of  the  occcupant's  sublease.     (Id.) 

4.  Attempt  to  Aci)uiBE  Interest  of  Sublessee — Estoppel — ^ENOMOi- 
■dge  of  Rights. — The  fact  that  such  corporation,  almost  contem- 
poraneously with  the  assignment  of  the  leasehold  interest  of  the 
sublessee  under  whom  such  occupant  claimed,  endeavored  to  acquire 
his  rights,  does  not  operate  te  estop  it  from  disputing  such  rights, 
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LEASE     (CoDtinued). 

but  is  evidence  tending  to  show  that  it  had  actual  knowledge  of  tbe 
terms  of  the  occupant's  sublease.     (Id.) 

5.  Covenant  for  Benewal  Buns  With  Land. — ^A  covenant  in  a  lease 
for  a  renewal  thereof  is  for  the  direct  benefit  of  the  estate  granted, 
within  the  meaning  of  section  1462  of  the  Civil  Code,  and  mns  with 
the  land,  and  is  binding  upon  one  holding  in  privity  of  estate  with 
the  assignee  of  the  lessor.     (Id.) 

6.  Assignee  or  Lessee — Pbivitt  or  Estate. — An  assignee  of  the  in- 
terest of  a  lessee,  by  accepting  rent  from  the  claimants  under  a 
sublease,  becomes  in  privity  of  estate  with  thenL     (Id.) 

7.  Acquisition  of  Estate  or  Lessee  and  Lessor  After  Sublettiko 
— Merger. — Where  a  lessee,  after  subletting,  assigns  to  a  grantee 
of  the  lessor,  who  collects  from  the  sublessee  the  rent  reserved  in 
the  sublease,  such  grantee  comes  in  as  an  assignee  of  the  reYersion 
and  not  as  the  owner  of  the  fee,  there  being  no  merger  of  the  term 
of  the  original  lessee  in  the  estate  of  his  lessor.     (Id-) 

8.  Failure  to  Demand  Benewal  of  Lease  After  Lessor  Obtained 
Estate  of  Lessee. — ^Where  a  lessee,  having  a  right  to  a  renewal  of 
his  lease  upon  making  a  demand  therefor,  executes  a  sublease,  the 
terms  of  which  did  not  require  the  sublessee  to  nuike  such  demand, 
and  afterward  assigns  the  lease  to  a  grantee  of  the  lessor,  the  sub- 
lessee does  not  forfeit  his  right  to  a  renewal  by  a  failure  of  the  as- 
signee of  the  lessee  to  demand  a  renewal  from  itself  as  owner  of 
the  fee.     (Id.) 

9.  Lease  of  Mining  Qsound  bt  Corporation — Nonratification  bt 
Stockholders — Bepeal  of  Statute  Bequirino  Batification — Sub- 
sequent  Acts  Validating  Lease — Estoppel. — A  mining  corpora- 
tion, which  executed  a  lease  of  a  part  of  its  mining  ground  at  a 
time  when  the  statute  (Stats.  1897,  p.  96),  was  in  force  requiring 
such  a  lease  to  be  ratified  by  its  stockholders,  and  which,  after  the 
repeal  of  such  statute  in  1905  (Stats.  1905,  p.  74),  treated  the  lease 
as  valid  and  collected  the  rent  reserved  thereby  for  a  period  of 
years,  is  estopped  to  assert  the  invalidity  of  the  lease  due  to  Us 
nonratification  by  the  stockholders.     (Id.) 

See  Corporations,  6;  Landlord  and  Tenant. 
LEGISLATUBE.     See  Election,  1,  2. 
LICENSE.     See  Corporations,  1-^. 
LIENS.    See  Mechanics'  Liens;  Mortgage^ 
LIFE  INSUBANCE.    See  Inauranee. 
LIMITATIONS  OF  ACTIONS.    See  SUtute  of  LimiUtionii 
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MANDAMUS. 

1  Operation  of  Personal  Writs — Tebbitorial  Limitation. — Per- 
BOiml  writs  cannot;  run  to  persons  who  are  not  present  in  the 
state,  and  they  cannot  be  enforced  upon  real  property  beyond  its 
limits.  The  writ  of  mandate  cannot  be  invoked  to  compel  perform- 
ance of  an  act  which  cannot  be  performed  within  this  state  but  must 
be  done,  if  at  all,  at  some  place  in  another  state.  (Hobbs  y.  Tom 
Beed  Gold  Mining  Co.,  497.) 

2.  Void  Act  not  Compelled  bt  Mandate. — ^A  writ  of  mandate  will 
not  issue  to  compel  the  performance  of  an  act  that  will  be  wholly 
Toid,  and  of  no  possible  benefit  to  tlvB  petitioner.  (San  Diego  & 
Arizona  B.  Co.  y.  Board  of  Equalization,  41.) 

See  Corporations,  18-21;  Election,  2;  Office  and  Officers,  1,  2; 
Taxation,  10,  12. 

MABBIAGE.    See  Diyoreei 

MABBIED  women.    See  Husband  and  Wife;  Parties. 

MASTEB  AND  SEBVANT.    See  Etaployer  and  Employes. 

MEASUBE  OF  DAMAGES.    See  Damages. 

MECHANICS'  LIENS. 

1.  Lien  vor  Street  Improvement. — Section  1191  of  the  Code  of 
Ciyil  Procedure  gives  a  lien  to  any  person  who,  at  the  request 
of  the  owner  of  a  lot  in  any  incorporated  city  or  town,  "grades, 
fills  in,  or  otherwise  improves  the  same,"  or  the  street  or  sidewalk 
in  front  of  such  lot,  or  who  "makes  any  improvements  in  connection 
therewith."     (Meyer  v.  City  Street  Improvement  Company,  645.) 

2.  Notice  of  Completion  of  Work  not  Bbquired. — Section  1187  of 

the  Code  of  Civil  Procedure,  as  it  existed  prior  to  the  revision  of 
the  Mechanics'  Lien  Law  in  1911  (Stats.  1911,  p.  1313),  requires  a 
notice  of  completion  of  work  to  be  filed  by  the  owner  in  every  case 
in  which  a  lien  may  be  filed  under  section  1183,  but  is  silent  as  to 
liens  under  section  1191;  therefore  in  case  of  improvements  under 
the  latter  section  a  notice  of  completion  is  not  required.     (Id.) 

3.  Tims  for  Filing  Lien  for  Street  Improvement — Statement  of 
Lien. — The  proviso  of  section  1187  of  that  code,  as  then  existing, 
"that  in  any  event  all  claims  of  lien  must  be  filed  within  ninety  days 
after  the  completion  of  said  .  .  .  improvement,"  is  applicable  to 
any  and  every  improvement  for  which  a  lien  is  given,  including  those 
under  section  1191  as  well  as  those  under  section  1183,  and  the  pro- 
visions of  that  section  prescribing  the  form  of  the  statement  of  liens 
and  requiring  that  sueu  statement  be  filed,  apply  to  all  such  liens. 

(Id.) 
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MECHANICS'  LIENS     (Continued). 

i.   TlliX   FOB    OOliMENCBMKNT   OF   ACTION    TO    ENFORCE   LiXN. — Seetion 

1190  of  that  eode,  as  then  existing,  providing  that  "no  lien  provided 
for  in  this  chapter  binds  any  .  .  .  improyement  .  .  .  for  a  longer 
period  than  ninetj  days  after  the  same  has  been  filed,  unless  proceed- 
ings  be  eonunenoed  in  a  proper  court  within  that  time  to  enforce  the 
same/'  applies  to  actions  for  the  enforcement  of  liens  for  work  done 
under  section  lldl.     (Id.) 

5.  MoETOAOK  ExECuno  AFTE&  CoicpixnoK  OF  Building — Pmiosmr 
OF  Liens. — ^Except  as  given  priority  by  the  provisions  of  seetion 
1183  of  the  Code  of  Oivil  Procedure,  a  mortgage  of  land  upon 
which  buildings  had  been  erected,  made  after  the  eompletion 
of  the  buildings,  and,  therefore,  after  the  work  was  done  and  mate- 
rials commenced  to  be  furnished,  is  subordinated,  by  seetion  1186 
of  that  code,  to  the  liens  of  mechsjiifls  and  materialmen.  (Pugh  ▼. 
Mozley,  874.) 

6.  Lien  Aoainst  Two  Buildinos — SrAisiiSNT  of  Specific  Amounts 

Claimsd^Buildings  Ebectid  Under  Single  Contract. — Seetion 
1188  of  the  Code  of  Civil  Procedure,  requiring  the  claimant  who  flies 
a  lien  against  two  or  more  buildings,  or  other  improvements,  to  desig- 
nate the  specific  amount  for  which  he  claims  a  lien  upon  each  of  such 
.  improvements,  does  not  require  him  to  make  such  designation  unless 
there  is  in  fact  a  specific  amount  due  to  him  on  each  of  sneh 
improvements.  The  section  does  not  require  separate  statements  of 
the  amount  due  on  each  building  or  improvement,  where  two  or  mors 
buildings  or  improvements  are  constructed  under  a  single  contract 
for  a  single  consideration.     (Id.) 

7.  Furnisher  of  Materials  When  Contiuotor  ob  Matkrialitak — 
Belative  Value  of  Materials  and  Labor. — In  determining  whether 
a  lien  claimant  is  a  ''contractor"  or  a  "materialman"  within  the 
purview  of  the  Mechanics'  Lien  Law,  the  test  of  the  character  of 
the  contract  is  the  relative  value  of  the  material  and  the  labor  sup- 
plied. If  the  value  of  the  labor  is  small  in  comparison  with  that 
of  the  material,  the  claimant  is  a  materialman.     (Id.) 

8.  Cost  of  Labor  Small  in  Comparison  With  Value  of  Materials. — 
One  furnishing  and  installiug  fixtures  and  other  materials  for  a 
building  is  to  be  deemed  a  materialman  when  the  value  of  the  goods 
supplied  was  nine  hundred  and  fifty  dollars,  while  the  labor  cost 
was  only  $128.  The  same  is  true  of  one  furnishing  lumber,  in  con- 
nection with  which  the  only  element  of  labor  cost  was  a  compara- 
tively trifling  amount  for  cartage.     (Id.) 

9.  Beasons  of  Decision — ^Dictum. — Where  a  decision  ie  based  upon 

two  independent  lines  of  reasoning,  neither  one  can  be  said  to  be 
dictum.    One  is  as  necessary  to  the  decision  as  the  other.     (Id.) 

10.  Miner's  Lien — Work  on  Mining  Claim — Claim  of  Lien — ^Natois 
of  Work. — ^Uader  section  1187  of  the  Code  of  Civil  PioeedarS|  a 
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MECHANICS'  LIENS  (Continued). 

elaim  of  lien  for  labor  performed  on  mining  propertj  need  not  state 
the  particular  character  of  the  labor  done,  although  in  an  action  to 
enforce  the  lien,  the  claimant  must  show  by  his  proof  that  his  labor 
was  of  such  kind  as  is  made  lienable  hj  section  1183  of  that  code, 
that  is,  that  it  was  development  work  or  mining  hj  the  subtraetive 
process.     (McClung  v.  Paradise  Gold  Mining  Company,  517.) 

11.  CONTaAOT  AUTHOBUmO  WOBKINO  OF  MiNI — ^ACCOUNTING  Of  PSOnTS 

— ^Notice  of  Intxntion  to  Do  Wobk. — A  contract  by  a  hydraulic 
mining  corporation,  whereby  it  gave  a  third  person  an  option  to 
purchase  a  block  of  its  shares,  and  authorized  him  to  enter  upon 
its  mining  property  and  repair  the  company's  flume,  and  to  prospect 
and  examine  its  mines,  accounting  to  the  company  for  a  portion  of 
the  gold  extracted,  is  sufQcient  to  put  the  officers  of  the  corporation 
on  notice  that  he  intended  to  go  to  the  mine  to  carry  out  its  objects. 
(Id.) 

12.  AOBNT  OF   COBPOBATION — ^DKVBLOPMINT  WoBK   ON   MiNB — ^WOBK   BT 

SuBTBACTiVB  pBOCBSS. — The  holder  of  such  option,  in  performing 
the  work  contemplated  by  the  contract  on  such  mining  property,  was 
the  a|[ent  of  the  owner,  within  the  meaning  of  the  Mechanics' 
Lien  Law,  (Code  Civ.  Proc,  sec.  1183),  and  the  work  done  by  him 
in  repairing  such  flume  and  in  extracting  minerals,  was  "development 
work,"  and  work  by  the  "sub tractive  process."     (Id.) 

13.  CoNSTBUCHON  OF  Flumx  fob  Htbiulxtlic  Mink. — The  construction 

of  a  flume  and  the  bringing  of  water  to  a  hydraulic  mine,  for  the 
sole  purpose  of  working  it  by  the  only  way  that  it  could  be  worked, 
is  development  work.     (Id.) 

14.  AsSIGNMBNT  of  CLAIICS  of  LiBN — ^ASSIGNICBNT  Pbiob  TO  Bbcobda- 

TION. — ^Where  the  claims  of  liens  of  persons  doing  work  on  such 
mining  property  were  executed  in  the  individual  names  of  the  claim- 
ants, and  were  so  recorded,  an  assignment  thereof,  although  it  was 
executed  prior  to  the  recordation  of  the  claims,  authorizes  the  as- 
signee to  maintain  an  action  in  his  own  name  to  foreclose  the  liens, 
if  by  its  terms  it  was  not  to  take  effect  until  after  the  recordation 
of  the  claims.     (Id.) 

15.  AsBiONiB  Agbnt  of  Cuumants  TO  Bboobo  Claims. — Such  claim- 

ants, after  the  execution  of  the  assignment,  could  delegate  to  the 
assignee,  as  their  agent,  the  power  to  file  the  claims  in  their  behalf 
with  the  county  recorder.     (Id.) 

MESNE  PBOFITa    See  Ejectment 

MINES  AND  MININQ. 

1.  MiNKBAL  Location — Placbb  Cx^aiic — ^Location  Pebfbctbd  bt  Dis- 
oovEBT — Assessment  Work — ^Actual  Possession. — An  actual  dis- 
covery of  minerals  in  paying  quantities  on  a  placer  mining  loca- 
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MINES  AND  MINING     (Continued). 

tion  on  the  public  domain  of  the  United  States  subject  to  mineral 
location,  perfects  the  location,  obviates  the  necessitj  of  any  fur- 
ther work  thereon  except  the  assessment  work  required  annually 
on  a  claim  after  discovery  and  before  patent,  and  dispenses  with 
the  necessity  of  further  actual  possession.  (Borgwardt  ▼.  McKit- 
trick  Oil  Company,  650.) 

2.  Development  or.SsvE&ijj  Locations  Thbouoh  Agency  of  Corpo- 
iiATioN. — No  statute,  rule,  or  policy  relating  to  the  disposition  of 
mineral  lands,  and  limiting  the  quantity  of  placer  mineral  land 
which  may  be  located  by  one  person,  forbids  a  number  of  persdns, 
who  had  made  bona  fide  locations  of  placer  mining  claims  in  their 
individual  names,  the  aggregate  area  of  which  was  within  the  limit 
of  the  amount  allowed  them  by  law,  from  conveying  their  respective 
claims  to  a  corporation,  organized  by  them  as  an  agency  by  means 
of  which  their  joint  interests  might  be  regulated  and  handled,  and 
in  which  they  became  stockholders  in  equal  shares.     (Id.) 

3.  Actual  Discovery — Assessment  Work — Forfeiture. — Until  a 
sufficient  actual  discovery  of  mineral  is  made  on  a  placer  mining 
claim,  a  location  is  not  perfected,  and  no  question  of  the  doing  of 
annual  assessment  work  is  involved.  It  is  only  after  such  discov- 
ery, when  actual  possession  is  no  longer  necessary  to  protect  the 
location  against  subsequent  locators,  that  annual  assessment  work 
is  essential  to  prevent  a  foilfeiture.     (Id.) 

i.  Bights  of  Locator  Prior  to  Discovery — Oil  Claim — ^Possession 
— Prosecution  of  Discovery  Work. — The  locator  of  an  oil  claim, 
after  the  posting  of  notice  of  location,  etc.,  acquires  no  vested  right 
which  Congress  is  obliged  to  recognize,  until  the  inchoate  location 
is  perfected  by  discovery.  But  where  his  location  is  made  in  good 
faith,  he  has  the  right,  as  against  third  persons,  which  is  transfer- 
able, to  be  protected  against  all  forms  of  forceable,  fraudulent,  sur- 
reptitious, or  clandestine  entries  and  intrusions  upon  his  possession, 
so  long  as  he  remains  in  possession  and  with  due  diligence  prosecutes 
his  work  toward  a  discovery.  While  such  a  condition  continues,  no 
one  without  his  consent  can  make  the  actual  entry  of  the  land  es- 
sential to  legally  initiate  a  new  location.     (Id.) 

5.  Necessity  of  Actual  Possession — Diligent  Prosecution  of  Dis- 
covery Work. — Actual  possession  of  the  land  by  such  locator, 
coupled  with  continued  diligent  prosecution  of  discovery  work,  with 
the  expenditure  of  whatever  money  may  be  necessary  to  the  end  in 
view,  are  essential  to  his  protection,  and  it  is  only  one  so  actually 
possessed  and  so  engaged  in  the  diligent  prosecution  of  the  work  o^ 
discovery,  who  is  protected,  by  reason  of  his  attempted  location, 
against  an  entiy  by  another.     (Id.) 

6.  Insufficient  Evidence  of  Discovery  Work — Placing  Mex  is 
Charge  of  Claim — Efforts  to  Hire  Persons  to  do  Work. — In  an 


Mines  and  Mining.  811 
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action  to  quiet  title  to  oil  lands  claimed  by. the  respective  parties 
under  different  locations,  a  finding  that  the  plaintiffs  were  engaged 
in  the  prosecution  of  discovery  work  at  a  time  when  the  defend- 
ant entered  the  land  and  commenced  its  own  discovery  work,  is  not 
sustained  by  evidence  merely  to  the  effect  that  the  plaintiffs  had 
placed  men  in  a  cabin  on  an  adjoining  tract  of  land,  with  di- 
rections simply  to  watch  their  location  and  walk  over  it  once  or 
twice  a  day,  and  the  mere  fact  that  the  plaintiffs,  during  the  inter- 
val between  their  location  and  the  entry  of  the  defendant,  were 
engaged  in  negotiations  with  other  persons  as  to  what  they  would 
charge  for  doing  the  work  of  discovery,  or  were  making  an  effort 
to  find  someone  who  would  do  such  work  at  a  satisfactory  price, 
is  insufficient  to  cot^istitute  a  diligent  prosecution  of  the  work  of 
discovery.     (Id.) 

7.  Rkasonable  Time  to  Comminge  Discovkrt  Work  not  Allowed. — 
The  attemptiug  locator  is  protected  in  his  possession  only  while  he 
may  fairly  be  held  to  be  actually  engaged  in  such  work  as  may 
reasonably  be  held  to  be  discovery  work.  He  is  not  protected  in 
his  possession  without  commencing  such  work  for  a  reasonable  time 
after  making  his  location.     (Id.) 

8.  Locator  Pbiob  to  Disgoveby  mat  CtOmmence  Work  at  Any  Time 
Before  Rights  or  Others  have  Attached. — A  prior  locator  of  a 
placer  mining  claim,  the  location  of  which  had  never  been  perfected 
by  discovery,  and  which  he  had  not  voluntarily  abandoned,  did  not 
forfeit  his  location  by  the  mere  failure  to  prosecute  development 
work,  and  had  the  right  to  subsequently  enter  into  possession  of 
the  land  and  do  discovery  work  thereon  at  any  time  he  could  do  so 
without  transgressing  any  right  obtained  by  another.     (Id.) 

9.  Subsequent  Location  —  Discovery  Wobk  Fibst  Initiated  by 
Prior  Locator. — Such  a  prior  locator,  by  again  going  into  posses- 
sion and  commencing  discovery  work,  did  not  violate  any  right  of 
a  subsequent  locator,  who  was  not  at  the  time  in  the  actual  posses- 
sion of  the  land,  engaged  in  the  diligent  prosecution  of  discovery 
work  thereon.     (Id.) 

10.  Evidence  or  Discovery  or  Oil — Passing  Through  Oil  Sands  to 
Heach  Lower  Depths — Well  Rendebed  Useless  by  Flow  or 
Water. — The  locator  of  an.  oil  claim,  immediately  following  his  lo- 
cation, proceeded  with  the  work  of  development,  with  the  result 
that  a  well  was  drilled  to  the  depth  of  about  one  thousand  one  hun- 
dred feet.  At  a  depth  of  some  seven  hundred  and  seventy-five  feet, 
twenty-five  feet  of  rich  oil  sands  were  discovered,  capable  of  pro- 
ducing forty  barrels  of  oil  per  day.  No  oil  was  in  fact  produced, 
the  locator  endeavoring  to  pass  through  and  reach  a  greater  pro- 
duction at  a  lower  depth.  Finally  an  immense  flow  of  artesian 
water  was  struck^  which  prevented  further  operations  in  that  welL 
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Held,  that  a  raffieient  diseoverj  of  oil  was  made  to  perfect  the 
location.     (Id.) 

11.  QuABTz  Location  Ovsblappino  Priok  Valid  Plageb  Claim — 
Findings — Evidence — ^Want  oi*  DisoovxaT — Failuse  to  do  As- 
sessment WoBK. — ^In  an  action  to  recoyer  the  possession  of  land 
included  within  a  quartz  mining  location,  the  evidence  is  held  snf- 
fleient  to  support  the  findings  that  the  plaintifTs  quarts  location 
overlapped  a  portion  of  a  certain  placer  mine  which,  for  upward 
of  ten  years,  had  been  owned  and  continuously  worked  by  one  of 
the  defendants  and  his  predecessors  in  interest;  that  at  the  time 
said  quartz  claim  was  located  by  the  plaintiff,  there  was  no  discov- 
ery made  by  plaintiff  of  gold-bearing  rock  or  mineral  in  place,  and 
that  the  plaintiff  had  failed  to  do  the  annual  assessment-work  on 
his  claim.     (Olaine  v.  McGraw,  424.) 

12.  Pleadino — Answer  Dentino  Plaintiff's  Ownership — Evidence 
OF  Prior  Placer  Claim. — In  such  action,  the  defendants,  under  an 
answer  denying  the  plaintiff's  ownership  as  well  as  all  the  other  al- 
legations of  the  complaint,  may  offer  evidence  of  their  ownership 
and  occupancy  under  the  prior  placer  location,  without  specifically 
pleading  such  defense.     (Id.) 

IS.  Establishment  of  Highway  Over  Placer  Claim. — The  action  of 
the  board  of  supervisors  in  declaring  a  portion  of  such  placer  min- 
ing claim  to  be  a  public  highway  could  not  affect  the  claim  further 
than  to  establish  an  easement  over  it  to  the  extent  stated,  for  public 
use  as  a  highway.  In  such  action,  evidence  of  the  establishment 
of  the  highway  is  imma^terial.     (Id.) 

See  Corporations,  18-21;  Lease,  9;  Mechanics'  Liens,  10-15. 

MISTAKE. 

1.  Sale — Reformation — Guaranty  Against  Printed  Selung  Prices 
OF  Another  Manufacturer — Absence  of  Mistake  in  Wording  of 
Contract. — A  provision  in  a  written  contract  for  the  sale  and  de- 
livery of  certain  canned  goods  to  be  thereafter  packed  by  the  seUer, 
guaranteeing  the  prices  therein  fixed  against  the  "opening  printed 
prices"  for  the  season  of  a  specified  packing  company  whose  selling 
prices  fixed  and  controlled  the  market  prices  of  such  goods,  and 
whose  previous  custom  had  been  to  announce  its  opening  selling 
prices  by  a  printed  circular  issued  to  the  trade  but  who  omitted 
to  do  so  for  the  season  in  question,  may  be  reformed  so  as  to  ex- 
press the  mutual  intention  of  the  parties  that  the  guaranty  should 
protect  the  purchaser  against  any  prices  which  might  be  made  on 
such  goods  by  such  packing  company,  whether  the  prices  so  fixed  by 
it  were  printed  or  announced  by  other  methods.  This  is  so,  although 
there  was  no  mistake  between  the  parties  with  respect  to  the  words 
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lOSTAEE  (Ck)ntmiied). 

whieh  were  inserted  in  the  guarantx  proTision.  (Cutting  Companj  ▼. 
Peterson,  44.) 

8.  Mutual  Mistaki  Bendeuno  Words  Uszd  Inappucablb  to  Ex- 
TKESB  Intsnt. — The  fact  that  the  parties  to  a  contract  used  the  verj 
words  which  they  intended  to  use  is  not  always  sufficient  cause  for 
refusing  the  relief  of  reformation.  There  may  be  no  mistake  as 
to  the  words  used  or  to  be  used,  and  at  the  same  time  there  may 
have  been  a  mutual  mistake  as  to  some  other  matter  of  fact,  affect- 
ing the  meaning  or  application  of  the  words  and  by  reason  thereof 
the  contract  may  not  truly  express  the  real  intention  of  both  parties, 
and  in  that  event  it  may  be  revised  and  reformed  at  the  inetance 
of  the  aggrieved  party  and  enforced  accordingly,  although  the 
words  were  carefully  chosen.     (Id.) 

8.  Mistaki  in  Expsctino  Certain  Thinc  to  Happen  in. Future. — 
The  mutual  mistake  of  the  parties  to  such  contract  consisted  in 
expecting  a  thing  to  happen  in  the  future  which  did  not  occur,  that 
is,  that  the  packing  company  referred  to  would  issue  its  customary 
printed  price  list.  That  led  to  the  insertion  of  the  word  "printed'* 
in  the  guaranty.     (Id.) 

4.  Mistake  as  to  Future  Event^Dogtrine  op  Repormation  Appu- 
CASLE  to. — Belief  from  the  consequences  of  a  mutual  mistake  is  not 
confined  to  cases  where  the  mistake  was  with  reference  to  a  past 
event,  or  to  the  present  existence  of  some  fact  or  thing.  The  doe- 
trine  is  applicable  where  both  parties  by  mistake  expect  a  future 
event  to  occur  and  describe  the  subject  matter  by  words  which  make 
the  intent  clear  if  the  event  does  happen  as  expected,  but  which 
defeat  the  real  intent  if  the  event  does  not  so  happen.     (Id.) 

See  Deed,  13. 

MORTGAGE. 

1.  Deed  Absolute  in  Form — Parol  Evidence — Security  for  Debt. — 

A  deed  absolute  in  form  may  be  shown  by  parol  evidence  to 
have  been  intended  to  be  a  mortgage,  and  if  it  was  intended 
merely  as  security  for  the  payment  of  a  debt,  it  is  a  mortgage,  no 
matter  how  strong  the  language  of  the  deed  or  any  instrument 
accompanying  it  may  be.     (Todd  v.  Todd,  255.) 

2.  Eppect  op  Evidence — Question  por  Trial  Court. — Where  there 
is  a  substantial  conflict  in  the  evidence  as  to  the  character  of  the 
instrument,  it  is  primarily  for  the  trial  court  to  determine  whether 
the  evidence  in  favor  of  the  claim  of  mortgage  is  clear  and  con- 
vincing.    (Id.) 

8.  FmDiNO — Evidence.— The  finding  that  the  deed  in  question  was 
intended  as  a  mortgage,  is  held  to  be  sustained  by  the  evidenee, 
witboat  subatantial  conAradictloii.     (Id.) 
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MORTGAGE  (Continued). 

4.  Obligation  Essential  to  Mobtoage — Need  not  be  Evidenced  vt 
Wbitino. — The  existence  of  an  obligation  to  be  secured  is  essential 
to  the  mortgage,  but  it  is  not  necessary  that  the  obligation  be  evi- 
denced in  writing,  if  in  fact  there  was  a  debt.     (Id.) 

5.  Action  fob  Redemption  fbom  Mobtgaoe  —  Pleading  —  Matubttt 
OF  Debt. — In  an  action  to  have  a  deed  declared  a  mortgage  and 
for  its  satisfaction  upon  payment  of  the  loan  to  secure  which  it 
was  given,  the  fact  that  such  loan  was  due  and  payable  is  suffi- 
ciently sho^Vn  by  an  allegation  of  the  complaint  to  the  effect  that 
the  date  on  which  the  plaintiff  had  agreed  to  pay  the  loan  had 
passed,  and  that  no  part  thereof,  except  a  specified  amount,  had 
been  paid.     (Id.) 

6.  Excuse  of  Laches — Consent  of  Mortgagee  to  Delay. — The  laches 
of  the' plaintiff  in  delaying  the  commencement  of  such  action  for 
over  thirteen  years  after  the  maturity  of  the  loan,  is  excused,  if 
the  defendant,  during  that  period,  repeatedly  excused  and  exon- 
erated the  plaintiff  from  the  obligation  to  make  further  paymenta 
on  the  indebtedness  and  requested  him  not  to  make  further  pay- 
ments.    (Id.) 

7.  Sale  of  Part  of  Mortgaged  Premises — Consent  of  Mortgagor 
— Estoppel. — The  grantor  under  such  deed  is  not  estopped  to  claim 
it  was  intended  as  a  mortgage  merely  because  he  consented  to  a 
sale  by  the  grantee  of  a  part  of  the  premises  conveyed,  and  claimed 
a  credit  of  the  purchase  price  on  the  indebtedness  secured  by  the 
deed.     (Id.) 

See  Building  and  Loan  Association;  Deed  of  Trust;   Mechanics' 
Liens,  5;  Receiver;  Statute  of  Limitations,  1-6. 

MUNICIPAL  CORPORATIONS.     See  Office  and  Officers,  1-10;  Streeet 
Assessment,  6-11;  Taxation,  5-9. 

MURDER  AND  MANSLAUGHTER.    See  Criminal  Law,  S-24. 

NAVIGABLE  WATEKS.     See  Tide  Lands. 

NEGLIGENCE. 

1.  Personal  Injuries  —  Evtoence  —  Wealth  of  Defendant. —  In  an 
action  to  recover  the  actual  damages  occasioned  the  plaintiff  for 
personal  injuries  received  by  him  from  a  collision  with  an  auto- 
mobile negligently  driven  by  the  defendant,  in  which  there  waa 
neither  averment  nor  testimony  tending  to  establish  fraud,  op- 
pression, or  malice,  the  plaintiff  cannot  introduce  evidence  aa  to 
the  defendant's  wealth.  The  introduction  of  evidence  upon  that 
subject  could  only  have  the  effect  of  prejudicing  the  rights  of  the 
defendant.     (Story  v.  Green,  768.) 
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NEGLIGENCE  (Continued). 

2.  Measure  or  Damages  —  Erroneous  Instruction. — The  error  in 
admitting  such  evidence  was  not  cured  bj  a  general  instruction  to 
the  jury  in  which  the  proper  elements  of  damage  in  such  a  case 
were  enumerated,  if  the  court  further  specifically  instructed  them, 
in  the  event  thej  found  for  the  plaintiff,  that  they  might  in  deter- 
mining the  amount  of  their  award,  take  into  consideration  the 
pecuniary  condition  of  the  defendant  as  disclosed  by  the  evidence. 
(Id.) 

3.  Testimony  by  Defendant  Respegtino  His  Property — Error  not 
Cured. — The  error  in  permitting  the  plaintiff,  as  part  of  his  case, 
to  question  the  defendant  on  the  subject  of  his  wealth,  was  not 
cured  by  the  fact  that  the  defendant,  in  opening  his  own  case,  took 
the  stand  and  gave  testimony  in  his  own  behalf  regarding  his  prop- 
erty, if  such  testimony  amounted  to  nothing  more  than  additional 
cross-examination  for  the  purpose  of  explaining  some  of  the  mat- 
ters brought  out  in  his  examination  in  chief  while  he  was  testifying 
BB  plaintiff's  witness.     (Id.) 

4.  Errors  not  Waived  by  Abandonment  of  Appeal  from  Order 
Refusing  New  Trial. — Such  errors  were  not  waived  by  the  failure 
of  the  defendant  to  perfect  his  appeal  from  an  order  denying  his 
motion  for  a  new  trial.  They  are  properly  reviewable  on  an  appeal 
from  the  judgment.     (Id.) 

ff.  Remarks  of  Counsel  During  Trial — Prejudice  to  Defendant. — 
Where  one  of  the  counts  of  the  complaint  in  such  action  charged 
that  at  the  time  of  the  accident  the  defendant  was  violating  a 
municipal  ordinance  applicable  to  the  driving  of  automobiles,  and 
during  the  trial  it  appeared  that  the  defendant  was  a  practicing 
Attorney  at  law,  it  was  improper,  and  possibly  prejudicial,  for  coun- 
sel for  the  plaintiff  to  make  a  remark  to  the  effect  that  because  the 
defendant  was  a  lawyer,  and  presumed  to  know  the  law,  he  should 
be  held  to  a  stricter  accountability  than  a  layman.  The  injurious 
effect  of  such  remark  was  cured  by  a  statement  of  the  court  to  the 
effect  that  the  occupation  of  the  defendant  was  not  a  material  sub- 
ject  of  inquiry.     (Id.) 

tt.  Employer  and  Employee — ^Furnishing  Safe  Appliances. — While 
a  master  is  not  obliged  to  furnish  his  employee  with  the  latest 
improvements  in  machinery,  tools,  or  appliances,  he  is  always 
under  the  duty  in  the  use  of  proper  care,  to  furnish  him  with  suitable 
machinery,  tools,  and  appliances.     (Lonnergan  v.  Stansbury,  488.) 

7.  Wagon  Without  Brake  and  With  Insecure  Seat — Question  for 
Jury. — Whether  a  wagon,  furnished  by  an  employer  to  his  teamster 
for  the  purpose  of  hauling  brick  over  a  hilly  road,  was  an  unfit  in- 
strumentality by  reason  of  its  having  no  brake  and  an  insecure  seat, 
is  a  question  for  the  jury,  in  an  action  by  the  employee  to  recover 
damages  for  personal  injuries  occasioned  by  the  running  away  of 
the  team  attached  to  the  wagon,  while  going  down  a  grade.     (Id.) 
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8.  Assumption  of  Bisk  bt  Teamster^-Usb  of  Unsafe  Wagon 

One  Day. — It  cannot  be  said,  as  matter  of  law,  that  the  teamster 
assumed  the  risk  of  the  defective  condition  of  snch  wagon,  where, 
after  protesting  concerning  the  absence  of  a  brake  and  reeeiying 
the  assurance  of  the  foreman  that  he  would  not  need  one,  he  noder- 
took  the  work  with  it,  and  was  injured  on  the  first  day  while  to 
employed.     (Id.) 

9.  Instructions — Duty  to  Furnish  Suitable  Appliances — Failure 

TO  Exercise  Reasonable  Care. — In  an  action  to  recover  for  such 
injuries,  a  preliminary  instruction  declaring  it  to  be  a  part  of  the 
duty  of  the  employer  "to  furnish  suitable  appliances  by  which  the 
service  is  to  be  performed  and  to  keep  them  in  repair  and  order 
and  to  make  such  provisions  for  the  safety  of  the  employees  as  will 
reasonably  protect  them  from  the  dangers  incident  to  their  employ- 
ment," will  not  be  deemed  erroneous  for  its  failure  to  announce  that 
the  employer  is  liable  only  if  he  has  failed  to  exercise  reasonable 
care  and  diligence  in  the  selection  and  furnishing  of  such  appliances, 
if  such  qualification  of  his  liability  ia  repeatedly  stated  in  subsequent 
instructions.     (Id.) 

10.  Measure  of  Damages — Damages  Reasonably  Probable  to  Result 

IN  Future. — An  instruction  in  such  action,  that  if  the  jury  found 
for  the  plaintiff,  he  was  entitled  to  recover  for  all  damages  proxi- 
mately resulting  from  the  injury  which  he  has  suffered  up  to  the 
time  of  the  trial,  and  for  all  such  damages  that  it  is  "reasonably 
probable"  that  he  will  sustain  in  the  future,  is  not  rendered  erro- 
neous by  the  use  of  the  phrase  "reasonably  probable,"  if  it  soma 
up  its  declaration  of  the  law  with  the  pronouncement  of  the  correct 
rule  embodied  in  section  3283  of  the  Civil  Code,  that  he  is  entitled 
to  recover  for  all  damages  "certain  to  result  in  the  future."     (Id.) 

11.  Railroad — Contributory  Negligence — ^Voluntarily  Taking  Posi- 

tion of  Danger  on  Step  of  Platform. — An  experienced  loco- 
motive fireman,  traveling  to  the  particular  place  of  his  employ- 
ment on  a  regular  passenger  train  of  the  railroad  that  employed  him, 
is  guilty  of  contributory  negligence,  if,  in  anticipation  of  jumping 
from  the  train  at  a  roundhouse  a  considerable  distance  from  its 
regular  stopping  place,  he  voluntarily  placed  himself  on  the  lower 
steps  of  the  platform  of  the  car,  holding  on  by  the  hand  rails,  at  a 
time  when  he  knew  the  train  was  rounding  a  double  curve,  and 
approaching  a  switch  and  going  at  a  speed  of  thirty  miles  an  hour, 
and  while  in  such  position  was  thrown  to  the  ground  as  the  result 
of  the  swaying  of  the  car.  (Clark  v.  Atchison,  Topeka  and  Santa 
Fe  Railway  Company,  363.) 

12.  Promise  of  Engineer  to  Slow  Up  Passenger  Train — Evidence — 

Want  of  Authority  in  Engineer. — In  an  action  against  the  railnmd 
to  recover  for  the  personal  injuries  to  oceasionedf  it  was  error  to 
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NEGLIGENCE    (tJontinued). 

allow  the  plaintiff  to  testify  that  the  engineer  of  the  train  promised 
that  he  would  slow  up  opposite  the  roundhouse  to  allow  plaintiif  to 
jump  off,  provided  the  train  was  on  time,  without  first  requiring 
proof  that  the  engineer  was  authorized  by  the  railroad  to  slow  up 
trains  for  that  purpose.     (Id.) 

13.  Nbougencx  of  Engineer  in  Making  ok  Failure  to  Keep  Prom- 
ise.— The  unauthorized  promise  of  the  engineer  to  slow  up,  not 
having  been  within  his  actual  or  ostensible  authority,  nor  within  the 
apparent  scope  of  his  duty,  and  his  lack  of  authority  having  been 
known  to  the  plaintiff,  was  inadmissible  in  such  action  as  evidenee 
of  want  of  care  by  the  engineer  either  in  making  the  promise  or  in 
failing  to  keep  it.     (Id.) 

14.  Rebuttal  of  Contribxttory  Negugence. — ^Evidence  of  such  promise 
was  not  material  in  rebuttal  of  the  plaintiff's  contributory  negligence 
in  putting  himself  in  such  position  at  a  time  when  he  knew  that  the 
train  was  going  thirty  miles  an  hour  and  that  it  could  not  be  slowed 
up  enough  to  allow  him  to  jump  off.     (Id.) 

15.  Pleading — Failure  of  Proof  —  Variance. — Where  the  complaint 
alleged  that  the  defendant  negligently  ran  its  trains  around  the 
curve  at  a  high  speed,  causing  it  to  violently  sway  so  as  to  break 
plaintiff's  hold  on  the  rods,  whereby  he  was  thrown  from  the  car  to 
the  ground,  the  Aict  that  the  plaintiff  failed  to  prove  that  *  the 
engineer  has  authority  to  slow  up  the  train,  made  simply  a  failure  of 
proof  and  not  a  variance.     (Id.) 

16.  Action  by  Administrator  to  Recover  foe  Death  —  Pleading 
— ^Allegation  Showing  Heirs  of  Deceased  Essential. — The 
complaint  in  an  action  brought,  under  section  377  of  the  Oode 
of  Civil  Procedure,  by  the  administrator  of  the  estate  of  a  de- 
ceased person  who  was  not  a  minor,  to  recover  damages  for 
his  negligent  death,  fails  to  state  a  cause  of  action  unless  it  be 
alleged  that  the  deceased  left  heirs.  A  mere  allegation  that  by 
reason  of  the  death,  "his  heirs  and  personal  representatives  have 
suffered  damages"  in  a  specified  sum  is  insufficient.  (Ruiz  v. 
Santa  Barbara  Gas  and  Electric  Company,  188.) 

17.  Action  by  Special  Administraror  —  Substitution  of  General 
Administrator. — Under  section  1416  of  the  Code  of  Civil  Pro- 
cedure, the  general  administrator  of  the  estate  of  a  deceased  per 
■on  is  entitled  to  be  substituted  as  plaintiff  in,  and  to  prosecute 
to  final  judgment,  any  action  instituted  by  a  special  administrator 
of  the  estate  which  he  was  authorized  to  commence.     (Id.) 

18.  Action  by  Personal  Representative  of  Dsceased—Recovery 
for  Benefit  of  Heirs  or  Relatives — Negligent  Death  of  Em- 
ployee.— The  action  authorized  by  section  377  of  the  Code  of 
Civil  Procedure  to  recover  damages  for  the  negligent  death  of  a 
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person  not  a  minor,  is  solely  for  the  benefit  of  the  heirs  of 
the  deceased.  The  monej  recovered  in  such  action  does  not  be- 
long to  the  estate  but  to  the  heirs  only,  and  the  administrator 
has  the  right  to  bring  the  action  only  because  the  statute  author- 
izes him  to  do  so,  but  he  is  simply  made  a  statutory  trustee  to 
recover  damages  for  the  benefit  of  the  heirs.  The  same  is  true 
of  the  action  authorized  by  section  1970  of  the  Qvil  Code,  as 
amended  in  1907,  purporting  to  give  a  right  of  action,  for  and  on 
behalf  of  "the  widow,  children,  dependent  parents,  and  depend- 
ent brothers  and  sisters,"  against  an  employer  for  damages  result- 
ing from  the  death  of  an  employee  in  certain  cases,  to  "the  per- 
sonal representatives  of  such  employee."     (Id.) 

19.  Spscial  Administbatob  may  Suk  ioe  NiouoENT  Death — Ormek 
OF  Appointment  Authorizing  Suit. — Section  1415  of  the  Code  of 
Civil  Procedure  authorizes  the  commencement  and  maintenance  by 
a  special  administrator,  when  authorized  by  the  order  of  eourt 
appointing  him,  of  any  suit  or  legal  proceeding  that  might  be 
commenced  or  maintained  by  the  general  administrator  or  exec- 
utor; and,  as  the  right  to  maintain  an  action  to  recover  for  a 
negligent  death  under  either  section  377  of  the  Code  of  Civil 
Procedure  or  section  1970  of  the  Civil  Code  is  expressly  con- 
ferred upon  such  general  personal  representatives,  the  special  ad- 
ministrator has  the  same  right,  when  authorized  by  the  order  of 
court  appointing  him.     (Id.) 

20.  Amended  Complaint — ^Nbw  Cause  of  AonoN  not  Stated— Stat- 
ute OF  Limitations. — ^Where  there  is  no  attempt  to  state  a  new 
cause  of  action  in  an  amended  complaint,  but  merely  the  addi- 
tion  of  matters  essential  to  make  the  original  cause  of  action 
complete,  the  amendment,  though  made  after  the  expiration  of 
the  period  of  limitation  for  the  action,  relates  back  to  the  time 
of  its  commencement.     (Id.) 

21.  Failure  to  Allege  Heirship  or  Bslationship  to  Deceased- 
Amended  Complaint  Curing  Defect — Error  in  Befusing  Leave 
TO  File. — Where  the  original  complaint  in  an  action  instituted  by 
a  special  administrator  to  recover  for  the  alleged  negligent  death 
of  an  employee  of  the  defendant,  was  filed  in  time  but  was  de- 
fective in  failing  to  show  that  the  deceased  left  any  heirs,  as 
required  by  section  377  of  the  Code  of  Civil  Procedure,  or  any 
relatives  for  whose  benefit  such  action  is  authorized  by  section 
1970  of  the  Civil  Code,  an  amended  complaint  curing  the  defect 
does  not  state  a  new  or  different  cause  of  action,  and  it  was 
error  for  the  trial  court  to  refuse  to  permit  it  to  be  filed  on  the 
ground  that  a  new  cause  of  action  was  itated  therein,  which  was 
then  barred  by  the  statute  of  limitations.     (Id.) 
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22.  Application  foe  Leavi  to  File  Aicsndbd  Pleading  —  Propeb 
i'EACTici — SurriciENCT  Should  be  Tested  by  Demurrer. — On  an 
application  to  the  trial  court  for  leave  to  file  such  an  amended 
eomplaint,  the  court  should  not  consider  any.  objection  based  upon 
the  sufficiency  of  its  allegations  as  a  matter  of  pleading,  or  any 
objection  based  upon  the  statute  of  limitations.  The  proper  prac- 
tice is  to  permit  the  amendment  to  be  filed  and  to  determine  its 
sufficiency  on  demurrer,  when  leave  might  be  given  to  the  pleader 
to  amend  if  the  pleading  be  held  insufficient  and  the  court  deem 
it  proper  to  grant  such  leave.     (Id.) 

See  Employer  and  Employee. 
NEGOTIABLE  INSTBUMENTS.    8ee  Promissory  Notei. 

NEW  TBIAU 

1.  Newlt  Bisoovered  Evidence — Negessabt  Showino. — A  new  trial 
cannot  be  granted  on  the  ground  of  newly  discovered  evidence, 
in.  the  absence  of  a  showing  that  the  proposed  evidence  was 
not  known  to  the  moving  party  at  the  time  of  the  trial,  or,  if  not 
then  known,  could  not  with  reasonable  diligence  have  been  discov- 
ered and  produced  at  the  trial.     (Olaine  v.  McGraw,  424.) 

2.  Written  Opinion  of  Tbial  Judge — ^Begobd  on  Appeal. — ^A  writ- 
ten opinion  of  the  trial  judge  filed  in  determining  a  motion 
for  a  new  tried  constitutes  no  part  of  the  record  on  appeal  and 
cannot  operate  to  limit  the  effect  of  the  order  as  actually  made. 
(Classen  v.  Thomas,  196.) 

8.  Limitation  of^Gboundb  or  Oedek  must  Appeab  Therein. — ^Any 
limitation  of  the  grounds  upon  which  such  order  is  made  must, 
to  be  effectual,  be  specified  in  the  order  itself.     (Id.) 

i.  Order  Entered  in  Minuteb  Granting  New  Trial  —  Written 
Opinion  Signed  and  Filed  bt  Judge. — ^Where  there  is  an  order 
granting  a  new  trial  entered  upon  the  minutes  of  the  court,  and 
also  a  paper  signed  and  filed  by  the  judge  stating  his  reasons  for 
bis  conclusion  that  a  new  trial  should  be  granted,  and  ending 
with  the  words  "The  motion  for  a  new  trial  will  be  granted," 
the  latter  paper  is  simply  the  written  opinion  of  the  jndge,  and 
in  no  sense  an  order  granting  a  new  trial.  The  order  entered  in 
the  minutes  is  the  only  record  of  the  court's  aetion,  and  ia  to  ba 
measured  by  its  terms.     (Id.) 

See  Deed  of  Trust,  2. 

NONSUIT.    See  Appeal,  2,  ft. 

NOTICE.    See  Judieial  Notice;  Lease,  S;  Pledge,  Z,  4 
OLZIY.  Oal.— 54 
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OFFIC?E  AND  OFFICEES. 

1.  Public  Officers — Fixed  Compensation — ^Mandamus  to  Gdmpei4  la- 

suANCE  or  Warrant  fob  Salary. — Mandamus  is  an  appropriate 
remedy  to  compel  an  auditing  officer  to  issue  a  warrant  for  the 
compensation  of  the  employees  or  officers  of  a. city,  county,  or  state, 
where  the  amount  thereof  is  so  fixed  by  law,  ordinance,  or  other- 
wise that  the  act  of  auditing  the  same  and  drawing  a  warrant  ae- 
cordingly  is  merely  ministerial  in  character.     (Scott  v.  Boyle,  321.) 

2.  Supreme   Court — Original  Jurisdiction   in   Mandamus — Appeal 

Involving  Same  Questions. — The  supreme  court  has  original  jaria- 
diction  of  such  cases,  and  the  fact  that  the  same  questions  are 
involved  in  an  appeal  which  has  been  taken  thereto  has  no  bearing 
upon  the  question  of  jurisdiction.     (Id.) 

8.  Sealers  of  Weights  and  Measures — Constitutionality  of  Act 
OF  March  18,  1911 — Appointment  by  Cities  and  Counties. — 
Prior  to  its  amendment  on  October  10,  1911,  section  14  of  article 
XI  of  the  constitution,  providing  that  "no  state  office  shall  be  eon- 
tinned  or  created  in  any  county,  city,  town,  or  other  municipality, 
for  the  inspection,  measurement,  or  graduation  of  any  merchan- 
dise, manufacture,  or  commodity;  but  such  county,  city,  town,  or 
municipality  may,  when  authorized  by  general  law,  appoint  aaeh 
officers,"  empowered  the  legislature  to  enact  the  statute  of  March 
18, 1911  (Stats.  1911,  p.  384),  authorizing  the  respective  counties  and 
municipalities  of  the  state  to  appoint  sealers  of  weights  and  meaa- 
ures,  having  the  duties  provided  by  that  act.     (Id.) 

i.  Right  of  Municipality  to  Make  Appointment  Undeb  Pougb 
Power. — If  such  statute  were  unauthorized  by  that  provision  of 
the  constitution,  still  an  ordinance  of  a  municipality  authorizing 
the  appointment  of  a  sealer  of  weights  and  measures,  and  his 
deputies,  and  fixing  their  compensation,  would  be  valid  as  an  exer- 
cise of  the  police  power  conferred  on  municipalities  and  eoonties 
by  section  11  of  article  XI  of  the  constitution.     (Id.) 

5.  Amendment  of  Section  14  of  Article  XI  of  Constitution — 
Statute  not  Repealed. — Such  statute  is  not  inconsistent  with,  and 
was  not  repealed  or  rendered  inoperative  by,  the  amendment  of 
October  10,  1911,  of  section  14  of  article  XI  of  the  constitution, 
providing  that  the  legislature  may  by  general  and  uniform  laws 
provide  for  the  inspection,  measurement,  and  graduation  of  mer- 
chandise and  manufactured  articles  and  commodities,  and  may  pro- 
vide for  the  appointment  of  such  officers  as  may  be  neceasaxy  for 
such  inspection^  measurement,  and  graduation.     (Id.) 

6.  Municipalities  Still  have  Right  to  Appoint  Under  Pougb 
Power. — The  amendment  of  section  14  of  article  XI  of  the  consti- 
tution does  not  purport  to  repeal  section  11  of  the  same  article, 
and  ia  not  inconsistent  therewith,  and  counties  and  munieipalitifls 
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wonid  hare  and  still  have  the  power  to  enact  inch  an  ordinanee, 
under  said  section  11,  in  the  absence  of  a  general  law  inconsistent 
with  its  exercise  bj  them.     (Id.) 

7.  Abssnce  of  State  System  Beoulatino  Ssalers  of  .Wbightb  and 
Mkasurxs. — That  amendment  does  not  prescribe  any  special  method 
for  the  exercise  by  the  legislature  of  the  power  expressly  mentioned, 
and  it  may  now,  under  the  general  power  granted  by  section  1 
of  article  lY  of  the  constitution,  and  also  under  the  power  specially 
described  in  the  amended  section,  provide  either  a  state  system 
for  such  purpose,  administered  by  state  officers,  or  a  local  system 
administered  by  the  respective  counties,  cities,  or  cities  and  coun- 
ties, through  officers  which  they  may  appoint  under  the  authority 
of  the  general  statute.  There  being  no  statute  providing  such  state 
system,  the  act  of  March  18,  1911,  remains  in  force  as  fully  as 
if  the  amendment  had  not  been  made,  and  until  the  repeal  of  such 
act,  or  the  establishment  of  a  state  system,  the  provisions  of  the 
act  prevail  and  the  officers  appointed  under  it  are  de  jure  officers. 
(Id.) 

8.  MuNiciPALiTT  MAT  Fiz  COMPENSATION  OF  Sealeb. — The  provision 
of  section  5  of  article  XI  of  the  constitution,  requiring  the  legis- 
lature to  regulate  and  flx  the  compensation  of  county  officers  in 
proportion  to  duties,  does  not  apply  to  officers  created  by  the  legis- 
lature, under  said  section  14,  to  exercise  a  part  of  the  police  powers 
of  the  state,  which  the  provisions  of  that  latter  section,  both  in 
its  original  form  and  as  amended,  recogniEO  as  something  distinct 
from  the  general  political  functions  of  counties  and  cities,  and  the 
general  scheme  of  county  or  municipal  government.     (Id.) 

0.  Act  IB  Uniform  in  Operation  and  not  Special  Law. — The  act  of 
March  18,  1911,  applies  throughout  the  state  to  all  the  counties, 
cities  and  municipalities  thereof,  and  is  therefore  uniform  in  its 
operation.  The  fact  that  it  is  not  made  compulsory  upon  the  re- 
spective counties  and  municipalities  to  appoint  such  sealers  does 
not  render  it  lacking  in  the  uniformity  necessary  to  a  compliance 
with  section  11  of  article  I  of  the  constitution,  nor  make  it  a 
special  law  within  the  meaning  of  subdivisions  9,  28,  and  29  of 
section  25  of  article  lY.     (Id.) 

10.  Ordinance  mat  Authorize  Mator  to  Appoint  Sealer. — An  or- 
dinance of  a  municipality  authorizing  the  mayor,  as  the  executive 
officer  of  the  city,  to  appoint  the  sealer,  is  an  appropriate  method 
of  carrying  into  effect  the  provision  of  the  statute  that  the  sealer 
may  be  appointed  by  the  municipality.     (Id.) 

11.  PuBuc  Officer — Surbtt  on  Official  Bond— Officer  Successor 
to  Himself — Liabiutt  for  Prior  Defaults. — The  surety  upon  the 
official  bond  of  a  public  officer  cannot,  in  the  absence  of  express 
stipulation  to  that  effect,  be  held  liable  for  defaults  or  delinqueneies 
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of  the  principal  occurring  before  the  execution  of  the  bond.  This 
rule  is  not  altered  hj  the  fact  that  the  principal  has  been  the  incum- 
bent of  the  office  for  a  preceding  term.  (People  ▼.  Metropolitan 
Surety  Co.,  174.) 

12.  Presumption  as  to  Time  of  Defalcation. — In  a  suit  against  a 
surety  to  recover  the  amount  of  a  shortage  in  the  accounts  of  a 
public  officer  who  has  filled  several  successive  terms,  the  mere  fact 
of  a  defalcation,  without  more,  creates  no  presumption  as  to  the 
time  when  it  occurred.  The  time  of  its  occurrence  is  for  the  jury 
to  determine  from  all  the  facts  in  evideoce,  and  the  burden  of  proof 
on  that  issue  is  on  the  plaintiff.     (Id.) 

See  Election;  Taxation,  10-12. 
OIL  LANDS.    See  Mines  and  Mining,  1-10. 

PARENT  AND  CHILD. 

1.  Divorce — Custody  of  Child  Awarded   to   Mother — ^Lettbes  of 

Guardianship  Issued  to  Mother — Duty  of  Father  to  Support. 
Under  section  196  of  the  Civil  Code,  a  father  is  under  no  duty 
of  supporting  his  minor  child,  after  a  decree  of  divorce  had 
been  obtained  against  him  in  another  state  upon  substituted  service 
of  summons,  which  decree  awarded  the  custody  of  the  child  to  the 
mother,  without  requiring  him  to  contribute  to  its  support,  and  after 
the  mother  had  sought  and  obtained  letters  of  guardianship  of  the 
child  in  this  state.     (Matter  of  McMullin,  504.) 

2.  Foreign  Decree  of  Divorce — Substituted  Service — Void  Money 

Judgment  for  Alimony. — ^A  provision  in  the  divorce  decree,  pur- 
porting to  direct  the  husband  to  pay  the  sum  of  one  hundred  dollars 
a  month  to  his  wife  as  alimony,  is  void,  for  want  of  jurisdiction  of 
the  person  of  the  husband,  and  cannot  be  construed  as  having  been 
intended  in  part  for  the  support  of  the  child.     (Id.) 

See  Adoption. 

PARTIES. 

Defect  of  Parties  —  Nonjoinder  of  Husband  of  Married  Woman 
as  Plaintiff — ^Waiver  of  Objection. — The  objection  that  the 
plaintiff  was  a  married  woman,  and  that  her  husband  should  have 
been  joined  with  her,  is  in  effect  a  plea  of  defect  of  parties  plain- 
tiff, which,  if  not  taken  by  demurrer,  where  appearing  on  the  face 
of  the  complaint,  or  by  answer,  is  deemed  waived.  A  mere  denial 
in  the  answer  of  an  allegation  in  the  complaint  that  the  plaintiff 
is  an  unmarried  woman  is  insufficient  to  set  up  such  plea.  (Hayt 
T.  Bentel,  680.) 

See  Eminent  Domain,  20-23;  Fraud,  6;  Water  and  Water-Rights, 
13. 
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PABTITION.    See  Assignment,  1-8. 

PAYMENT.    See  Assignment,  7;  l>eed  of  Trust,  5-7;  Taxation,  5,  6; 
Vendor  and  Vendee,  1-4,  8,  9,  21-26. 

PENALTY. 

1.  Contract — Penalty — Constbuction. — In  determining  whether  a 
provision  in  a  contract  is  for  liquidated  damage  or  for  a  penaltj, 
the  fundamental  rule  is  that  the  construction  of  such  stipulations 
depends,  in  each  case,  upon  the  intent  of  the  parties,  as  evidenced 
hy  the  entire  agreement  construed  in  the  light  of  the  circumstances 
under  which  it  was  made.     (Nakagawa  v.  Okamoto,  718.) 

2.  Promissory  Notes  Held  to  have  Been  Intended  bt  Way  or 
Penalty  or  Pobpeiturb — Proof  of  Actual  Damage  Essential 
TO  Recovery. — Promissory  notes  held  to  have  been  intended  by 
way  of  penalty  or  forfeiture,  in  view  of  which,  in  the  absence  of 
proof  of  actual*  damage,  no  recovery  can  be  had  on  the  notes.     (Id.) 

PHARMACY  BOARD.    See  Poisons. 

PLACE  OF  TRIAL. 

1.  Claim  and  Delivery — Waiver  of  Right  to  Change. — Although 
a  defendant  has,  imder  section  395  of  the  Code  of  Civil  Pro- 
cedure, the  absolute  right  to  have  an  action  in  claim  and  de- 
livery of  personal  property  tried  in  the  county  where  he  resided 
at  the  time  it  was  brought,  still  he  may  waive  such  right,  and  he 
does  waive  it  unless  he  follows  the  procedure  for  asserting  it. 
(Bohn  V.  Bohn,  532.) 

2.  Procedure  for  Change — Motion  and  Order  for  Change  Essen- 

tial.— The  procedure  for  the  assertion  of  such  right  is  not  regu- 
lated solely  by  section  396  of  that  code,  but  by  section  397  also, 
which  requires  a  motion  to  be  made  by  the  defendant  for  a  change 
of  the  place  of  trial  to  the  county  of  his  residence,  in  addition 
to  the  demand  and  affidavit  of  merits,  as  one  of  the  necessary 
steps  in  the  procedure  to  obtain  the  order  of  transfer.  The  change 
can  be  effected  only  through  such  order.     (Id.) 

3.  Notice  of  Motion  Essential— Time  of  Hearing  Motion  must  be 

Stated. — The  motion  for  an  order  of  transfer  must  be  made  upon 
notice  to  the  plaintiff.  Such  notice  muat  be  in  writing  and  con- 
form to  the  requirements  of  section  1010  of  the  Code  of  Civil  Pro- 
cedure, and  must  contain,  inter  aliat  a  statement  of  the  time  when 
the  motion  would  be  made  or  brought  on  for  a  hearing.  The  ab- 
sence of  such  a  statement  renders  the  notice  fatally  defective,  and 
necessitates  a  denial  of  the  motion.  The  rule  for  liberal  construe- 
tion,  embodied  in  section  396  of  that  code,  does  not  excuse  a  failurv 
to  observe  such  requirement     (Id.) 
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4.  Appia&angb  in  Opposition  to  Motion — ^Waiyee  of  NonoB— Lim- 
ited Appeabancs. — The  appearance  of  the  plain  tiff  in  opposition  to 
•the  motion  for  transfer,  for  the  limited  purpose  of  objecting  to 
its  consideration  upon  the  grround  of  the  insuffieienej  of  notiee, 
did  not  constitute  a  waiver  of  a  proper  notice.     (Id.) 

5.  Postponement  or  Hbarinq — Oivino  New  Notice — ^Failubb  or 
DErENDAKT  TO  BEQUEST. — ^Where  the  notice  of  motion  for  a  change 
of  the  place  of  trial  is  so  defective,  it  would  have  been  proper 
for  the  trial  court,  at  the  request  of  the  defendant,  to  defer  ^ 
determination  of  the  motion  to  .enable  the  defendant  to  give  a 
proper  notice.  In  the  absence  of  such  a  request,  a  denial  of  the 
motion,  without  giving  the  defendant  an  opportunity  to  give  s 
proper  qotice,  cannot  be  objected  to  by  the  defendant  on  an  appeal 
from  the  order  of  denial.     (Id.) 

6.  Obdeb   Befusino  Change — Appeal. — ^An   order   denying  a   motion 

for  a  change  of  the  place  of  trial  is  itself  appealable,  and  its  cor- 
rectness cannot  be  reviewed  on  an  appeal  from  the  judgment. 
(M.) 

7.  Bule  or  Court  Fixing  Begulab  Motion  Dats. — A  rule  of  eonrt 
establishing  regular  days  for  the  hearing  of  motions,  cannot  be 
construed  to  dispense  with  the  notice  which  the  code  declares  shall 
be  given  to  authorize  the  court  to  hear  a  motion.     (Id.) 

PLEADING.  See  Accounting;  Brokers;  Creditor's  Bill,  6;  Ejectment, 
3;  Eminent  Domain,  4-6,  12;  Employer  and  Employee,  20;  Es- 
tates of  Deceased  Persons,  11,  12;  Fraud,  1;  Justice^  Court, 
3-5;  Laches,  1;  Mines  and  Mining,  12;  Mortgage,  5;  Negli- 
gence, 15,  16,  20-22;  Parties;  Statutes  of  Limitations,  0; 
Taxation,  16;  Vendor  and  Vendee,  5,  16,  18,  19,  29. 

PLEDGE. 

1.  Bepusal  to  Betubn  Pbopebtt — Single  Cause  or  Action — Judg- 
ment roB  Betubn — Bab  to  Subsequent  Action  roa  Damages. — 
The  wrongful  refusal  of  a  pledgee  to  redeliver  the  pledge^ 
property  creates  but  a  single  cause  of  action  in  favor  of  the  pledgor, 
and  a  judgment  in  his  favor  in  an  action  for  the  return  of  such 
property  is  a  bar  to  a  subsequent  action  to  recover  damages  for 
wrongfully  withholding  its  possession,  or  for  the  repayment  of  at- 
torney's fees  incurred  in  the  prior  action.  (Van  Home  v.  Tread- 
well,  620.) 

2.  Depbeciation  in  Value  or  Pbopebtt  Dubing  Litigation. — The 
continued  withholding  of  stocks  and  bonds  after  the  bringing  of 
action  to  enforce  their  delivery,  pending  the  litigation  and  up  to 
the  time  of  the  enforcement  of  the  decree,  is  not  a  new  wrong  re- 
dressible  by  a  nflw  action,  but  is  simply  a  continuation  of  the  orig- 
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inal  wrong  for  whieh  the  only  redress  given  bj  the  law  mast  be 
bad  in  the  original  action,  and  consequently  a  second  action  will  not 
lie  for  the  damage  dne  to  depreciation  in  the  value  of  the  stocks 
or  bonds  occurring  between  the  time  of  the  commencement  of  the 
first  action  and  the  determination  of  such  action  on  appeal.     (Id.) 

8.  Pledgb  of  Accommodation  Notes — Limitation  on  Liability  or 
Makers — Notice  to  Bank  as  Pledgee — Knowledge  Previously 
Acquired  by  President  or  Bank — Forgettulness  or  Time  or 
Pledge. — ^A  bank  which  becomes  the  pledgee  of  certain  accommoda- 
tion promissory  notes  that  were  executed  by  the  makers  for  the 
purpose  of  being  used  by  the  payees  as  collateral  security  for  a  par- 
ticular loan,  under  a  general  understanding  between  the  payees  and 
the  makers  that  they  should  not  be  used  in  such  a  way  as  to  render 
the  makers  liable  thereon  beyond  a  certain  proportion  of  their 
•mount,  is  not  charged  with  notice  of  the  purpose  for  which  the 
notes  were  to  be  used,  or  of  the  limit  of  liability  thereon,  by  reason 
of  the  knowledge  of  such  facts  acquired  at  the  time  of  the  execution 
of  the  notes  by  a  person  who  afterward  became  the  president  of  the 
bank,  and  was  such  at  the  time  the  notes  were  taken  by  it  as  collat- 
eral security,  unless  such  knowledge  was  present  in  the  mind  of  the 
president  at  the  time  the  notes  were  pledged.  (Cooke  v.  Mesmer, 
332.) 

4.  Notice  —  Knowledge  Acquibbd  by  Agent  Pbioe  to  Agency — 
Notice  to  Principal. — While  the  decided  weight  of  authority  is  in 
favor  of  the  rule  that  knowledge  possessed  by  an  agent  while  be 
occupies  that  relation  and  is  executing  the  authority  conferred  upon 
him,  as  to  matters  within  the  scope  of  his  authority,  is  notice  to 
his  principal,  although  such  knowledge  may  have  been  acquired  be* 
fore  the  agency  was  created,  it  is  universally  recognixed  that  this 
rule  is  subject  to  the  qualification  that  knowledge  acquired  by  an 
agent  before  the  commencement  of  the  agency  is  not  notice  to  the 
principal  unless  it  is  shown  or  appears  that  knowledge  was  present 
in  his  mind  at  the  time  he  acted  for  the  principal.     (Id.) 

See  Building  and  Loan  Associations;  Guaranty,  3-8« 

POISONS. 

L  Pharmacy  and  Poison  Acts  In  Pari  Materia — Harmonious  Con* 
struction — Power  or  Pharmacy  Board  to  Make  Regulations. — 
The  so-called  "Pharmacy  Act"  of  1905  (Stats.  1905,  p.  535),  as 
amended  in  1909  (Stats.  1909,  p.  1013),  and  the  so-called  "Poison 
Act"  of  1907  (Stats.  1907,  p.  124),  as  subsequently  amended  (Stats. 
1909,  p.  422;  1911,  p.  1106),  are  in  pari  materia,  dealing  in  many 
particulars  with  the  same  subject  matter,  and  are  to  be  construed 
and  harmonized,  if  possible.  So  construed,  the  power  is  expressly 
eonferred  upon  the  board  of  pharmacy  to  promulgate  "regulations 


856  Police  Power. 


.POISONS  (Continued). 

not  inconsistent  with  the  laws  of  this  state  as  maj  be  neeesaaiy  for 
the  protection  of  the  public"  in  the  sale  of  poisons.  (In  re  Potter, 
735.) 

2.  Regulations  must  not  be  Inconsistent  With  Laws. — The  power 
of  the  board  in  that  respect  is  limited  to  the  adoption  of  such  reg- 
ulations as  are  not  "inconsistent  with  the  laws  of  this  state."     (Id.) 

3.  Grccers  Authorized  to  Sell  Certain  Poisonous  Preparations  in 
Original  Packages — Pharmacy  Board  cannot  Destroy  Right  to 
Sell. — Section  16  of  the  so-called  Pharmacy  Act  as  amended  in 
1909,  expressly  authorizes  the  sale  by  grocers  and  dealers  gener- 
ally of  certain  enumerated  articles  containing  arsenic  and  other 
poisons,  "when  prepared  and  sold  only  in  original  and  unbroken 
packages  and  labeled  with  the  official  poison  labels,"  and  the  phar- 
macy board  has  no  power  to  enact  a  regulation  which  would,  in 
effect,  deprive  grocers  of  their  right  to  sell  any  ant  poison  which 
might  be  an  arsenical  compound,  and  to  limit  the  right  of  sale  of 
such  poisons  to  regular  licensed  pharmacists.     (Id.) 

4.  Delegation  by  Legislature  of  Power  to  Make  Regulations. — 

The  legislature  has  power  to  delegate  to  proper  authority  the  mak- 
ing of  suitable  rules  and  regulations  for  the  conduct  and  transac- 
tion of  any  branch  of  the  business  of  the  state,  and  to  declare  a 
violation  of  those  rules  a  penal  offense.     (Id.) 

6.  Constitutionality  of  Poison  Act. — The  so-called  Poison  Act  of 
March  6,  1907,  is  constitutional.     (Id.) 

6.  Amendment  of  1911  to  Poison  Act— Pharmacy  Act  not  Re- 
pealed.— The  amendment  of  1911  to  the  Poison  Act,  by  the  provi 
sion  regulating  the  vending  of  opium  and  its  derivatives,  cocaine, 
chloral  hydrate,  and  other  like  drugs  and  poisons,  did  not  have 
the  effect  to  re-enact  the  Poison  Act  as  of  the  date  of  the  amend- 
ment, and  thus  to  repeal  by  implication  the  authority  in  the  Phar^ 
macy  Act  for  the  sale  of  certain  poisons  by  grocers.     (Id.) 

POLICE  POWER.    See  Office  and  Officers,  4,  e. 

POLITICAL  PARTIES.    See  Elections,  3,  4. 

POSSESSION.     See  Adverse  Possession;  Ejectment. 

PRACTICE. 

1.  Dismissal — Default  in  Filing  Amended  Complaint — Delay  foe 
Forty-eight  Days — Promise  of  Counsel  not  to  Take  Default. 
Where  a  judgment  dismissing  an  action  against  certain  defend- 
ants was  entered  after  the  plaintiff  had  been  in  default  for 
forty-eight  days  in  failing  to  file  a  fourth  amended  complaint, 
after    demurrers    had    been    sustained    to    the    three    prior    eooi- 
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plaints,  it  cannot  be  said  that  the  trial  court  abused  its  dis- 
cretion in  refusing  to  vacate  the  judgment,  where  it  appears  that 
such  court  believed  the  defect  in  the  comphiint,  so  far  as  such 
defendants  were  concerned,  was  incurable,  and  was  on  the  point 
of  sustaining  the  last  demtirrer  without  leave  to  amend,  and  the 
only  showing  made  to  excuse  the  delay  was  that  counsel  for  such 
defendants  had  verbally  promised  not  to  take  a  default.  Such  a 
promise  did  not  mean  that  plaintiff  might  go  on  indefinitely  with- 
out pleading.     (Lang  v.  The  Lilley  ft  Thurston  Company,  294.) 

2.  Appeal  by  New  Method — Beview  op  Evidence — Neoliqence — 
Failure  to  Embody  Evidence  in  Briep  ok  Otherwise  Identify  It. 
On  an  appeal  taken  by  the  new  method  by  the  plaintiff  from  a  judg- 
ment of  nonsuit  in  an  action  to  recover  damages  for  the  alleged  neg- 
ligence and  want  of  skill  of  the  defendant,  as  a  physician  and 
surgeon,  it  will  be  assumed  that  there  was  no  evidence  of  such  want 
of  care  or  skill,  when  counsel  for  the  appellant  omits  to  print  in 
his  brief  any  part  of  the  testimony  on  that  subject,  as  required  by 
section  953c  of  the  Code  of  Civil  Procedure,  or  to  refer  to  any 
part  of  the  record  where  it  is  contained,  or  to  argue  the  question 
at  all.     (Marcucci  v.  Yowinckel,  693.) 

S.  Continuance  of  Trial — Attendance  of  Witness — Want  of  Dil- 
igence— Discretion. — It  was  not  an  abuse  of  discretion  for  the 
trial  court  to  refuse  to  continue  the  trial  of  such  case  from  the 
afternoon  of  the  last  day  thereof  until  the  following  morning,  in 
order  to  give  the  plaintiffs  an  opportunity  to  secure  the  attendance 
of  three  additional  unnamed  witnesses,  when  there  was  an  entire 
absence  of  any  showing  of  diligence  made  in  support  of  the  appli- 
cation for  continuance,  and  no  affidavit  was  made  or  proposed  to  be 
made,  and  it  was  not  shown  that  any  subpoena  had  been  issued 
or  served  on  them,  or  that  they  had  promised  to  attend  then,  or  at 
any  other  time,  or  that  they  would,  if  examined,  testify  to  any 
material  fact,  or  that  they  knew  anything  about  the  facts  of  the 
case,  or  what  counsel  expected  to  prove  by  them.     (Id.) 

4.  Discretion  op  Trial  Court  Respectino  Continuances. — Continu- 
ances should  not  be  granted  without  good  cause,  and  the  granting 
or  refusing  thereof  is  usually  a  matter  largely  within  the  discretion 
uf  the  trial  court.  An  abuse  of  discretion  must  be  shown  to  justify 
a  reversal  of  the  judgment  because  of  a  ruling  on  such  matters. 

(Id.) 

See  Appeal;  Evidence;  Execution;  Findings;  Instructions; 
Joinder  of  Causes  of  Action;  Judgment;  Jury  and  Jurors; 
Justice's  Court;  Mandamus;  New  Trial;  Nonsuit;  Parties; 
Place  of  Trial;  Pleading;  Receiver;  Summons. 

PRIORITIES.    See  Assignment,  1-8;  Mechanics'  Liens,  5« 
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PROBATE  LAW.    See  Estates  of  Deeeasfid  Persons. 

PROMISSORY  NOTE. 

1.  Bona  Ttdz  Pubghaskr— Bvidkncs— Testihokt  ur  Pkiob  Acnoir 
roE  Cancxlultion — Judgment  Upholding  Bona  Fide  Puechasb. 
In  an  action  upon  promissory  notes  by  one  claiming  as  a  bona 
fide  assignee  for  a  valuable  consideration  before  maturity,  in 
which  the  defense  was  that  the  notes  had  been  obtained  by 
fraud  to  which  the  plaintiff  waa  a  party  and  of  which  he  was 
charged  with  knowledge,  the  reporter's  record  of  the  entire  tes- 
timony given  on  the  trial  of  a  prior  action  instituted  by  the 
makers  of  the  not^s  to  cancel  them  on  account  of  the  fraud,  is 
inadmissible  in  support  of  such  defense,  where  a  judgment  bad 
been  entered  in  the  prior  action  to  the  effect  that  the  assignee 
had  acquired  the  notes  for  a  valuable  consideration,  before  ma- 
turity as  a  purchaser  in  good  faith.     (Smith  t.  Woods,  291.) 

2;  PossESSOE  MAY  MAINTAIN  ACTION  ON  XoTE. — In  the  absenee  of 
bad  faith,  an  action  upon  a  note  cannot  be  defended  upon  the 
ground  that  the  title  is  not  in  the  plaintiff,  if  the  plaintiff  has 
possession  and  the  defendant  would  be  protected  by  the  payment 
of  any  judgment  on  the  note.     (Id.) 

See  Assignment,  9;  Consideration,  2;  Deed  of  Trust,  6,  7;  Gnar^ 
anty;  Penalty. 

PUBLIC  LANDS. 

1.  Railboao  Geant — Indemnity  Selections — Relation  or  Patent. — 
The  general  rule  is  that  patents  to  a  Ailroad  for  indemnity 
lands  relate  back  to  the  date  of  selection  of  the  land  within  the 
indemnity  limits,  with  the  approval  of  the  land  department.  (South- 
em  Pacific  Railroad  Company  v.  Jackson  Oil  Company,  392.  y 

8.  Land  Depaetment — Jueisdiction — ^Finautt  of  Patent. — ^Pending 
a  proceeding  before  the  United  States  Land  Department  for  the 
issuance  of  a  paten^  to  land,  the  secretary  of  the  interior  has  juris- 
diction to  review  all  rulings  theretofore  made,  but  after  patent  has 
issued  and  the  government  has  formally  declared  that  it  conveyed 
the  land  in  question,  no  further  departmental  interference  is  legally 
possible.     (Id.) 

8.  Identity  or  Land  Conveyed — Final  Decision  or  Secbetaey  or 
Interioe — Confuctinq  Sueveys — ^MiNEBAL  Locations. — ^The  final 
decision  of  the  secretary  of  the  interior  determining  that  a  patent 
issued  to  the  Southern  Pacific  Railroad  Company  for  indemnity  land, 
conveyed  the  land  in  accordance  with  the  official  survey  in  f oree  at 
the  time  the  patent  nas  issued,  and  was  dependoit  upon  a  sopple- 
mentary  indemnity  application  which  antedated  the  patent,  and  nas 
aot  in  accordance  with  a  different  survey  in  effeei  when  the  ortgiaal 
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application  to  select  the  land  was  made,  is  eonclnsive  npon  a  claim- 
ant of  land  nnder  mineral  locations  made  subsequent  to  the  issuance 
of  the  patent.     (Id.) 

PUBLIC  OFFICERS.    See  Office  and  Officen. 

PUBLIC  POLICY.    Ses  Estates  of  Deceased  Persons,  IS;  Will,  42,  43. 

QUIETING  TITLE.    See  Deed  of  Trust;  Statute  of  Limitations,  6. 

BAILBOADS.    See  NegUgence,  11-15;  PubUc  Land;  Taxation,  12. 

BECEIYEB. 

1.  FORIOLOSTJIS    OF   MOBTQAGX — ^INSUFVICIINCT   OF   PROPSRTT    TO   DiS- 
OHABOK    MOETOAOS    DBBT — VALUE    OF    PftOPEBTT    MUST    BB    SmOWN. 

In  an  action  to  foreclose  a  mortgage,  the  appointment  of  a  re- 
ceiver on  the  ground  that  the  mortgaged  property  is  probably  insuffi- 
cient to  discharge  the  mortgage  debt  is  not  justified,  if  the  only 
allegation  in  that  connection  is  a  mere  aTerment,  on  information 
and  belief,  that  the  "property  is  probably  insufficient  to  discharge 
the  mortgage  debt,"  without  any  showing  of  the  value  of  the  prop- 
erty, or  of  any  facts  indicating  its  value.  (Title  Insurance  and 
Trust  Company  v.  California  Development  Company,  58.) 

2.  Bight  to  Beoeivib  in  Action  to  Fobeolosb  Mobtoaoe— Impaib- 
MBNT  OF  Moetgaob  Sboubitt. — The  right  of  a  mortgagee  to  have 
a  receiver  take  charge  of  the  mortgaged  property  pendente  lite  is 
founded  upon  the  proposition  that  such  action  is  necessary  in  order 
to  preserve  or  protect  the  interest  of  the  mortgagee.  His  interest 
is  the  lien  of  his  mortgage,  and  its  extent  is  measured  by  the  amount 
of  the  mortgaged  debt  for  which  the  lien  is  security.  Unless  the 
security  for  the  ultimate  payment  of  the  debt  is  in  some  way  in- 
jured or  impaired,  he  cannot  be  prejudiced.     (Id.) 

8.  Danger  of  Material  Injttbt  to  Mortgaged  Pbopertt — ^Effect  of 
Injury  on  Value  of  Pbopertt. — In  order  to  determine  whether  a 
receiver  should  be  appointed  pendente  lite  in  such  action,  on  the 
ground  that  the  mortgaged  property  is  in  danger  of  being  "mate- 
rially injured,"  within  the  meaning  of  subdivision  2  of  section  564 
of  the  Code  of  Civil  Procedure,  it  is  necessary  to  consider  the  rela- 
tive value  of  the  property  after  the  injury  has  been  inflicted,  and 
the  amount  of  the  debt,  and  a  receiver  should  not  be  appointed,  if 
the  injury,  though  considerable  in  extent,  will  stiU  leave  enough  of 
the  property  remaining  intact  to  be  ample  security  for  the  debt. 
Consequently,  in  applying  for  a  receiver  on  such  ground,  the  plain* 
iiff  must  show,  not  only  that  the  property  mortgaged  was  in  danger 
of  material  injury,  but  also  that  such  injury  would  so  depreciate 


860  Receiveb. 

BECEIVER  (Continued). 

its  value  that  it  would  not  thereafter  afford  adequate  seeurity  for 
the  payment  of  the  mortgaged  debt.     (Id.) 

4.  Injury  to  Paet  of  Moktoaoed  Ibbioation  System. — ^Where  the 

mortgaged  property  was  of  vast  extent  and  consisted  of  several 
distinct  things,  amongst  others  of  an  extensive  irrigation  system, 
it  was  an  abuse  of  discretion  to  appoint  a  receiver  pendente  lite, 
upon  a  mere  showing  of  danger  of  material  injury  to  a  part  of 
such  system  of  irrigation,  where  no  showing  was  made  as  to  either 
the  extent,  the  present  condition,  or  the  values  of  the  remaining 
portions  of  the  mortgaged  property.     (Id.) 

5.  Ex  Parts  Application  for  Beceiyer — ^Undertaking  by  Susett 

Company — Approval  by  Court — ^Evidence  of  Agent's  Authority 
— Appeal. — In  the  absence  of  any  evidence  to  the  contrary,  it  will 
be  presumed  on  appeal  that  persons  purporting  to  act  as  agents  of 
a  surety  company  in  the  execution  of  an  undertaking  given  upon 
the  appointment  of  a  receiver,  as  required  by  section  566  of  the 
Code  of  Civil  Procedure,  and  which  was  accepted  and  approved  by 
the  court,  sufficiently  established  their  authority  by  evidence  pre- 
sented to  the  trial  court.     (Id.) 

6.  Undertaking  must  Bun  in  Favor  of  All  Defendants. — The  un- 

dertaking required  to  be  given  by  section  566  of  the  Code  of  Gvil 
Procedure,  if  a  receiver  is  appointed  upon  an  ex  parte  application, 
should  run  in  favor  of  each  defendant  in  the  action,  and  should  be 
in  such  form  that  any  defendant  would  have  a  right  of  action 
thereon  if  he  is  damaged  by  the  appointment.  If  the  undertaking 
given  and  approved  by  the  court  was  in  favor  of  only  one  of  the 
defendants,  the  appointment  of  the  receiver,  so  far  as  the  interests 
of  other  defendants  are  concerned,  was  improperly  made.     (Id.) 

7.  New   Undertaking   Filed  Subsequent  to  Appointment  of  Be- 

ceiyer—  Validity  of  Appointment  —  Batipication  of  Original 
Undertaking. — ^Where  the  original  undertaking  given  ran  in  favor 
of  only  one  of  the  defendants,  a  new  undertaking  subsequently 
given  in  pursuance  of  an  order  of  court,  running  to  all  the  defend- 
ants and  ratifying  and  confirming  the  original  undertaking,  operated 
to  make  valid  the  appointment  of  the  receiver  from  the  time  of  its 
filing,  and  to  cure  any  defects  in  the  manner  of  the  execution  of  the 
original  undertaking.     (Id.) 

8.  Beversal  of  Order  Appointing  Beceiveb — Appeal  by  Single  De- 

fendant— Effect  of  Beversal. — The  reversal  of  an  order  appoint- 
ing a  receiver  in  an  action  to  foreclose  a  mortgage  against  several 
defendants,  upon  the  appeal  of  a  single  defendant  who  had  neither 
the  possession  nor  the  right  of  possession  of  any  of  the  mortgaged 
property,  and  whose  only  interest  therein  was  that  of  a  subsequent 
encumbrancer  or  holder  of  some  of  the  bonds  secured  by  the  mort- 
gage, did  not  affect  the  validity  of  the  order  as  to  the  other  partias 
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to  the  action.  The  effect  of  the  rerenal  would  only  inure  to  the 
defendant  appealing,  bo  ae  to  give  it  the  right  of  participation  in 
the  proceeds  of  any  foreclosure  sale  in  preference  to  the  costs  and 
expenses  occasioned  by  the  receivership.     (Id.) 

BEFOBMATION.    Bee  Brokers,  3;  Deed,  11-15;  Mistake. 

BESCISSION. 

1.  Bescission  or  Exchanok  of  Land — Judgment  fob  Restoration  of 
Property — Appeal  by  Plaintiff  from  Other  Portions  of  Judg- 
ment— Acceptance  of  Deed  Pending  Appeal. — ^Where  a  judgment 
was  rendered  in  an  action  for  the  rescission  of  an  exchange  of  land 
on  the  ground  of  fraud  and  deceit,  directing  a  restoration  to  each 
of  the  parties  of  the  property  formerly  owned  by  him,  and  also 
decreeing  the  payment  by  the  plaintiff  to  the  defendant  of  a  cer- 
tain sum  of  money  laid  out  by  the  defendant  upon  the  land  re- 
ceived by  him  on  the  exchange,  and  authorizing  the  defendant  to 
retain  the  amount  of  the  income  derived  by  him  therefrom,  and 
refusing  to  allow  the  plaintiff  costs,  the  plaintiff,  by  accepting  a 
deed  to  the  property  ordered  to  be  restored  to  him,  pending  an 
appeal  by  him  from  those  portions  of  the  judgment  that  were 
against  him,  did  not  lose  his  right  to  further  prosecute  the  appeal. 
(Coffman  v.  Bushard,  663.) 

2.  LiABiUTY  of  Defendant  for  Bents  —  Beimbursement  for  Out- 
lays.— ^Where  the  court  found  that  the  plaintiff  was  defrauded  in 
the  exchange,  the  judgment  for  the  restitution  of  the  property 
should  also  require  the  defendant  to  account  to  the  plaintiff  for 
the  rents  of  the  property  received  by  him  on  the  exchange,  after 
reimbursement  for  his  outlay  thereoa.     (Id.) 

8.  Arbitrary  Fixing  Amount  of  Outlay. — Where  the  judgment  de- 
creed that  the  plaintiff  should  pay  the  defendant  the  amounts  ex- 
pended  by  him  on  account  of  the  property  received  on  the  exchange, 
"provided  said  amounts  are  determined  by  agreement  of  the  said 
parties  or  proofs  to  be  presented  to  this  court,  within  ten  days," 
it  was  error  for  the  court,  in  the  absence  of  such  agreement  or 
proofs,  to  arbitrarily  fix  the  amount  so  expended,  and  to  enter  judg- 
ment against  the  plaintiff  for  such  amount.     (Id.) 

4.  Costs — Plaintiff  Entitled  to  as  Matter  of  Bight. — Notwith- 
standing such  action  was  in  equity,  its  purpose  was  the  recovery 
of  real  property,  and  it  involved  the  title  of  real  estate.  In  such 
action  the  plaintiff,  upon  a  judgment  in  his  favor,  was  entitled  to 
his  costs  as  a  matter  of  right,  under  subdivisions  1  and  5  of  sec- 
tion 1022  of  the  Code  of  Civil  Procedure.     (Id.) 

Sea  Vendor  and  Vendee,  13-16,  23. 
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restbaint  of  trade. 

1.  SaLB  or  MANXTTACTtTRSD  PBOI>nGT— LIMITATION  ON  MINIMUM  SKLLIN« 

Pbick — Pbodugt  Sold  Constftutino  Only  Small  Past  of  Mabxst 
SxTPPLT. — ^A  manufacturer  of  groand  ehoeolate,  whose  total  output 
coDBtitutes  only  a  small  part  of  tlie  general  market  supply  of  tliat 
article^  may  impose,  as  a  condition  of  an  original  sale  thereof  to  a 
wholesale  jobber,  a  limitation  on  the  minimum  price  at  which  the 
same  may  be  resold  at'  either  wholesale  or  at  retail.  It  is  immate- 
rial to  the  validity  of  such  condition  whether  or  not  the  product  is 
manufactured  in  accordance  with  a  secret  process,  or  is  protected 
by  trademark,  or  is  covered  by  letters  patent.  (D.  Ghirardelfi 
Company  v.  Hunsicker,  355.) 

2.  RSSALE     BT     OBIOINAL     PUBCHASEBr— AOBXBMSNT    OF     SlOOND     PUI- 

GHASKK  TO  MAINTAIN  PRICES — ENFORCEMSNT  BT  PUBCHASBB. — Such 

a  condition  is  enforceable  by  the  manufacturer,  not  only  as  against 
the  original  purchasing  jobber,  but  also  as  against  a  wholesale  pur- 
chaser from  him,  who  bought,  for  the  purpose  of  selling  again  at 
retail,  under  a  specific  agreement  with  the  jobber,  which  by  its 
terms  was  made  for  the  express  benefit  of  the  manufacturer,  whereby 
he  undertook  to  maintain  the  fixed  retail  seUing  price.     (Id.) 

5.  Conosagt  Madb  fob  Bbnetit  of  Thibd  Pebson. — The  contraet  of 
the  second  purchaser  is  one  of  the  class  referred  to  in  section  1559 
of  the  Civil  Code,  providing  that  "a  eontract,  made  expressly  for 
the  benefit  of  a  third  person,  may  be  enforeed  by  him  at  any  time 
before  the  parties  thereto  rescind  it."     (Id.) 

4.  Rbstbaint  of  Trade. — Su<^  an  agreement  is  not  unenforeeabla  as 
being  in  restraint  of  trade,  either  under  the  common  law  or  the 
act  of  Congress  of  July  2,  1890,  known  as  the  Sherman  Anti-trust 
Act.     (Id.) 

6.  Reasonable  Peofit  of  Business  —  Cabtwbight  Act. — ^Where  it 

appears  that  the  only  object  of  such  agreement  was  to  enable  the 
manufacturer  to  conduct  his  business  at  a  reasonable  profit,  the 
agreement  is  not  within  the  prohibitory  provision  of  the  so-ealled 
Cartwright  Act  of  this  state  (Stats.  1907,  p.  984),  aa  amended  in 
1909^  (Stats.  1909,  p.  593).     (Id.) 

SALE. 

1.  Biu<  OF  Sale  Given  as  Sbcubity— Aobeement  to  Resell — Titlb 
Does  not  Pass. — A  bill  of  sale  of  personal  property  executed  for 
the  purpose  of  securing  an  indebtedness  due  the  apparent  purchaser, 
with  an  agreement  by  the  latter  to  resell  the  property  to  the  appar- 
ent seller  upon  being  paid  the  indebtedness,  does  not  operate  as  a 
transfer  of  the  title  to  the  property.     (Fzaser  v.  Sheldon,  165.) 

2.  Action  for  Possession  of  Personal  Pbopebtt — Finding  not  Sus- 
tained BT  Evidence. — ^In  an  action  to  recover  tha  possession  of 
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SALE  (Continued). 

certain  peraonal  property,  a  finding  tbmt  the  plaintiff  was  the  owner 
and  entitled  to  the  ezeluBive  posseuion  of  the  propertj  inTolved, 
under  a  bill  of  sale  and  contracts  with  its  prior  owners,  is  held  iMt 
to  be  supported  by  the  OTidenee.     (Id.) 

See  Agency;  Mistake;  Beetraint  of  Trade. 

SCHOOLS. 

1.  Union  High  School  Disteict— Pbopkrtt  Within  Exempt  nou 
Taxation  for  County  High  School  —  Constitutional  Law. — 
The  provisions  of  the  Political  Code  as  they  existed  prior  to  the 
amendments  of  1909,  (Pol.  Code,  sees.  1670,  1675),  exempts  the  prop- 
erty in  a  union  high  school  district  from  taxation  for  the  support  of 
a  county  high  school.  Such  exemption  is  not  in  violation  either  of 
subdivision  20  of  section  25  of  article  lY  of  the  constitution,  which 
prohibits  local  laws  exempting  property  from  taxation,  or  of  section 
11  of  article  I,  which  requires  all  laws  of  a  general  nature  to  have 
a  uniform  operation.     (Wood  t.  County  of  Calaveras,  396.) 

8.  Territorial  Limit  ov  Coxtntt  High  School — Same  County  may 
Include  Different  Kinds  of  High  Schools. — Because  a  district  is 
called  in  such  sections  of  the  Political  Code  a  "county  high  school 
district"  furnishes  no  reason  why  it  should  not  contain  less  than  the 
territory  of  one  county.  The  provisions  of  the  sections,  particularly 
subdivision  20  of  section  1670,  show  that  the  legislature  contemplated 
the  existence  of  a  county  high  school  and  other  kinds,  including  union 
high  schools,  in  the  same  county  at  the  same  time.     (Id.) 

8.  Legislative  Control  over  Formation  of  High  Schools. — The 
whole  matter  of  the  formation  of  high  school  districts  is  one  of 
legislative  control,  and  the  legislature,  in  such  sections,  clearly  pro- 
vided for  the  formation  of  a  union  high  school  within  a  county  where 
a  county  high  school  exists.     (Id.) 

4.  Special  Taxes  for  Support  of  Schools — Limitation  on  Property 

Liable  to  Assessment. — Taxes  for  the  support  of  schools  are  in 
their  nature  special  taxes,  and  the  legislature  has  the  power  to  lisiit 
their  assessment  to  the  property  within  the  respective  districts  to  be 
served.     (Id.) 

5.  Estoppel— Former  Payment  of  Invaud  Tax. — The  people  within 
a  union  high  school  district  are  not  estopped  to  deny  the  validity  of 
a  tax  on  the  property  therein  situated  assessed  for  the  support  of  a 
county  high  school,  merely  because  a  similar  tax  had  been  formerly 
paid  without  protest.     (Id.) 

6.  Db  Facto  High  School  District — Collateral  Attack  on  Exist- 
ence.— The  existence  of  a  de  facto  high  school  district  cannot  be 
collaterally  attacked.     (Id.) 

7.  Validation  of  Formation  of  Union  High  School  District. — Sub- 

division 11  of  the  old  section  1671  of  the  Political  Code,  aad  aaetiott 
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1724  of  that  code,  adopted  in  1909,  had  the  effect  of  validating  and 
making  unquestionable  the  legal  existence  of  a  union  high  school 
district  which  had  been  operating  as  such  for  one  year.  Such  cura- 
tlTe  acta  are  valid.     (Id.) 

SCHOOL  DISTBICT. 

1.  School  District — Bonds — Kind  of  Money  in  Which  Bonds  aee  to 

Bs  Paid — Obdee  of  Board  of  Supervisors. — There  being  no  specific 
requirement  of  the  law  declaring  that  bonds  of  a  school  district 
shall  be  made  payable  in  money  of  a  particular  form  or  kind,  a 
resolution  of  the  trustees  of  the  district,  calling  an  election  to  de- 
termine whether  the  bonda  shall  be  issued,  ia  sufficient,  when  it 
provides  for  bonds  payable  in  lawful  money  of  the  United  States, 
and  supports  a  subsequent  order  of  the  board  of  supervisors  direct- 
ing the  issuance  of  the  bonds  and  making  them  payable  in  gold 
coin  of  the  United  States.     (County  of  Kings  v.  Rea,  508.) 

2.  Order  Fixing  Time  for  Interest  Payment. — The  board  of  super- 

visors, after  the  election  authorizing  the  issuance  of  such  bonds,  had 
power  to  determine  whether  the  interest  thereon  should  be  paid 
annually  or  semi-annually,  notwithstanding  the  resolution  of  the 
board  of  trustees  and  the  notice  of  the  election  was  silent  on  that 
subject.     (Id.) 

See  Schools;  Taxation,  18. 

SHELLEY'S  CASE,  Rule  in.     See  Deed,  5-10. 

SPECIFIC  PERFORMANCE. 

1,  Contract  to  Make  Will. — To  warrant  the  specific  enforcement 
of  a  contract  to  make  a  will  in  favor  of  a  particular  person,  the 
contract  must  be  definite  and  certain  and  also  just  and  fair. 
(Baumann  v.  Kusian,  582.) 

2.  Orphans  Taken  prom  Charitable  Institution — Promise  to  Care 
FOR  AS  Children — Indefiniteness  of  Contractp. — A  contract 
entered  into  by  a  man  and  wife,  at  the  time  of  taking  two  orphan 
minors  from  a  charitable  institution  of  which  they  were  inmates, 
to  the  effect  that  they  would  take  such  children  to  their  home,  and 
would  take  good  care  of  them  and  would  rear  and  educate  them  in 
a  suitable  and  proper  manner,  and  would  treat  them  in  all  respects 
as  their  own  children,  is  too  indefinite  and  uncertain  to  warrant  a 
construction  that  would  impose  any  obligation  on  the  promisors  to 
bequeath  or  devise  any  property  to  such  children,  or  even  to  make 
them  their  heirs  by  legally  adopting  them  as  their  own  children. 
(M.) 

8.  Subsequent  Promise  to  Leave  Property  to  Chiu>ren — ^Uncer- 
tainty OP  CoNTRAcrr — Unfairness  and  Inadequacy  of  Considera- 
tion.— Promises  subsequently  made  by  such  man  and  wifa  to  SDeh 
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minor  children,  at  varionB  times  while  the  latter  were  living  witk 
them  as  a  part  of  their  family,  to  the  effeet  that  if  they  continued 
to  remain  with  them  at  their  home,  they  should  have  their  property, 
in  consideration  of  which  the  children  agreed  to  remain  with  them 
for  an  unspecified  and  indefinite  time,  and  did  so  remain  until  their 
respective  marriages,  during  aU  of  such  time  conducting  themselves 
as  dutiful  children  and  rendering  dutiful  services  to  them,  will  be 
refused  specific  performance  as  a  contract  to  make  a  will  in  favor 
of  such  children,  both  on  account  of  the  vagueness  and  uncertainty 
of  the  promises  of  the  children,  and  also  because  their  promises  did 
not  constitute  a  fair  and  adequate  consideration  for  the  contract 
(Id.) 

4.  Enfobcxabiutt  ov  Coht&jlct  to  Makx  Will. — Courts  of  equity 
will,  under  special  circumstances,  enforce  a  contract  to  make  a  will,  or 
to  make  a  certain  testamentary  disposition;  and  this  may  be  done, 
even  when  the  agreement  was  parol,  where  in  reliance  upon  the  con- 
tract the  promisee  has  changed  his  condition  and  relation  so  that  a 
refusal  to  complete  the  agreement  would  be  a  fraud  upon  him. 
(Id.) 

See  Statute  of  Limitations,  11. 

STATUTES. 

Construction  of  Wobd  "Shall'*  —  When  Gnrxir  Mani>atobt  Ef- 
FBCT. — It  is  a  geneiul  rule  of  construction  that  the  word  "shall" 
when  found  in  a  statute  is  not  to  be  construed  to  be  mandatory, 
unless  the  intent  of  the  legislature  that  it  shall  be  so  eonstrued  is 
unequivocally  evidenced.  This  evidence,  found  in  the  statute  itself, 
may  consist  of  a  declaration  that  the  word  is  of  mandatory  i^iport, 
or  of  negative  words  forbidding  the  doing  of  the  act  after  the  time 
fixed,  or  of  words  withdrawing  the  power  to  do  the  act  after  the 
time  fixed,  or  by  a  showing  that  a  right  dependent  upon  the  doing 
of  the  act  within  the  time  fixed  is  loet  or  impaired  by  the  non- 
performance of  that  act.     (Cake  v.  City  of  Los  Angeles,  705.) 

See  Employer  and  Employee,  3-6;  Poisons. 
STATUTE  OF  FRAUDS.     See  Agency,  4. 
STATUTE  OF  LIMITATIONS. 

1.  MOKTOAGE  —  FORECLOSVBE — MOKTOAGB    EXECTTTED  OXTT   OF   STATE — 

Absbnoe  of  Mobtoagob  fbom  State. — ^Under  subdivision  1  of 
section  339  of  the  Code  of  Civil  Procedure,  the  time  within 
which  an  action  can  be  brought  to  foreclose  a  mortgage  secur- 
ing a  note,  each  of  which  were  executed  out  of  the  state,  is  two 
years  from  the  maturity  of  the  indebtedness.  So  far  as  concerns 
the  original  mortgagor,  under  section  351  of  that  code,  the  time 
daring  which  he  was  absent  from  the  state  is  not  a  part  of  the 
OLXrV.  Osl.— 55 
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time  limited  for  the  commencement  of  the  action.  (Foster  t.  Butler, 
623.) 

2.  Waivzb  of  Statute  bt  Mobtgagob — Subssquent  Pubchasebs  ob 
Encumbbancebs  not  Affected. — A  mortgagor  cannot,  by  waiving 
the  bar  of  the  statute  of  limitations,  aifect  the  right  of  a  subsequent 
purchaser  or  encumbrancer  of  the  mortgaged  premises  to  insist,  as 
to  himself,  that  the  action  to  foreclose  the  mortgage  was  not  brought 
in  time.  This  rule  applies  not  only  to  cases  where  the  vraiver  has 
been  by  express  agremeent,  but  also  to  cases  where  the  original  mort- 
gagor has  lost  his  right  to  plead  the  statute  by  absenting  himself 
from  the  state.     (Id.) 

8.   PUBGHASEB   AT    EXECUTION    SaLX    AOAINST    MOBTGAGOB — COMMENCE- 

mbnt  of  Running  of  Statute. — ^Where  the  mortgaged  premises 
were  purchased  at  an  execution  sale,  after  the  maturity  of  the  mort- 
gage indebtedness,  the  statute  of  limitations  commenced  to  run  in 
favor  of  the  execution  purchaser,  who  was  present  in  the  state,  and 
against  the  right  of  the  mortgagee  to  foreclose  the  mortgage  as  to 
him,  at  least  as  early  as  the  date  on  which  the  sherifiTs  deed  to 
such  purchaser  was  recorded.     (Id.) 

4.  Quieting  Title  by  Execution  Pubghaseb — Plaintiff  not  a  '*Bbs- 
ident"  of  State — Stipulation. — In  an  action  by  such  subsequent 
purchaser  to  quiet  his  title  to  the  mortgaged  premises  as  against 
the  successors  in  interest  of  the  mortgagee,  a  stipulation  that  the 
plaintiff  had  never  been  a  "resident"  of  the  state  of  California,  is 
in  no  wise  inconsistent  with  the  fact  of  his  physical  presence  there, 
and  does  not  preclude  him  from  setting  up  the  bar  of  the  statute 
against  the  mortgage.     (Id.) 

5.  Nonbesidents  Entitled  to  Benefits  of  Statute. — Section  351  of 
the  Code  of  Civil  Procedure  does  not  deprive  nonresidents  of  the 
benefits  of  the  statute  of  limitations.  It  merely  excludes  from  com- 
putation the  time  during  which  any  defendant,  resident  or  nonresi- 
dent, may  have  been  out  of  the  state.     (Id.) 

6.  Judgment  Quieting  Title — Payment  of  Mobtgaob  Indebtdnbss 
— Appeal  fbom  Obdeb  Denying  New  Tbial. — In  such  action,  the 
contention  that  the  plaintiff  should  not  have  had  a  judgment  quiet- 
ing his  title  without  paying  or  offering  to  pay  the  mortgage  debt, 
even  though  an  action  to  foreclose  the  mortgage  be  barred,  involves 
a  consideration  of  the  claim  that  the  findings  do  not  support  the 
judgment.  Such  claim  might  properly  be  made  on  an  appeal  from 
the  judgment,  but  is  not  involved  and  cannot  be  considered  on  an 
appeal  from  an  order  denying  a  new  trial.     (Id.) 

7.  Pbesumption  as  to  Fobeion  Law. — In  the  absence  of  proof,  the 

law  of  a  foreign  jurisdiction  with  reference  to  limitations  of  actions 
is  presumed  to  be  the  same  as  the  law  of  this  state.     (Van  Bnakiifc- 
▼.  Kuhns,  472.) 
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8.  Pbomise  to  Pay  Diet  "When  Abub" — Pertoemance  of  Condi- 
tion.— A  promise  to  pay  a  debt  "wlien  able"  is  conditional,  and  no 
eause  of  action  accrues  thereon  until  the  condition  is  performed, 
that  is  to  saj,  until  the  debtor  is  able  to  pay,  and  until  then  the 
statute  of  limitations  does  not  commence  to  run.     (Id.) 

9.  Complaint  must  Allege  Ability  to  Pay — Appeal  from  Judgment. 

In  an  action  to  enforce  such  a  promise,  it  is  essential  to  sup- 
port a  judgment  for  the  plaintiff  that  the  complaint  should  al- 
lege, and  the  court  should  find,  the  debtor's  ability  to  pay.  A  de- 
fect in  so  alleging  and  finding  is  reviewable  on  an  appeal  from  the 
judgment.     (Id.) 

10.  Defense  of  Statute  of  Limitations — Dependant  must  Prove 
Bab  of  Statute. — In  such  an  action,  in  order  to  establish  the  af- 
firmative defense  of  the  statute  of  limitations,  it  was  incumbent 
upon  the  defendant  to  show  that  the  debtor  had  the  ability  to  pay 
his  debt,  and  that  a  cause  of  action  accrued  against  him  more  than 
the  statutory  time  before  the  filing  of  the  complaint.     (Id.) 

11.  Contract    to    Convey    Water-right — Performance    of    Future 

Legal  Services — SPEaFic  Performance. — The  statute  of  limi- 
tatiouB  does  not  commence  to  run  against  a  cause  of  action  to 
specifically  enforce,  as  against  the  distributee  of  the  estate  of 
a  deceased  person,  a  written  agreement  of  the  deceaFod  to  con- 
vey to  an  attorney  at  law  an  interest  in  a  water- right,  in  con- 
sideration of  his  services  to  be  performed  in  appealing  a  case 
involving  such  right  to  the  supreme  court,  until  the  final  judgment 
of  that  court  on  the  appeal,  and,  under  section  337  of  the  Code  of 
Civil  Procedure,  the  cause  of  action  is  not  barred  until  the  ex- 
piration of  four  years  thereafter.     (Archer  v.  Harvey,  274.) 

12.  Decree  Distributing  Water-right — Effect  of  on  Interest  Ac- 
quired BY  Contract. — A  decree  distributing  such  water-right  to  an 
heir  of  the  decedent  as  a  part  of  her  estate,  did  not  have  the  effect 
to  bar  the  interest  acquired  by  the  attorney  under  such  agreement. 
This  result  follows,  whether  the  agreement  be  construed  to  create 
in  favor  of  the  attorney  an  equitable  interest  in  the  water-right  at 
the  time  of  the  decedent's  death,  or  that  no  interest  vested  in  him 
until,  by  performance  after  her  death,  he  became  entitled  to  con- 
veyance.    (Id.) 

13.  Effect  of  Decree  of  Distribution — Adverse  Interests. — Under 
section  1666  of  the  Code  of  Civil  Procedure,  a  decree  distributing 
the  estate  of  a  deceased  person  to  the  heirs  is  not  conclusive  against 
one  claiming  as  grantee  from  such  heirs  by  an  instrument  executed 
after  the  death  of  the  ancestor  and  Before  the  decree,  nor  does  it 
bind  third  parties  who  claim  an  interest  adverse  to  that  of  the 
testator  or  intestate.     (Id.) 

6e«  Appeal,  1;  Contract,  5,  6;  Deed,  15;  Laches;  Negligence,  20L 
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STOCK  AND  STOCKHOLDER.    See  ContrECt,  3-8;  Coxpontion. 

STBEET  ASSESSMENT. 

1.  Stbbet  Opening  Act — Tims  Limited  fob  Pbxpabino  AssxssMmr^ 
Provision  Mebjelt  Dirbctobt. — The  proyisions  of  seetions  16  and 
19  of  the  Street  Opening  Act  of  1903,  as  amended  in  1909  (Stats. 
1909,  p.  1040),  fixing  a  time  limit  for  the  preparation  of  either  the 
original  assessment  or  a  new  assessment  for  the  expenses  of  the 
proposed  improvement,  ar^  merely  directory.  (Cake  v.  City  ef  Los 
Angeles,  705.) 

2.  New  Assessment— Failubx  ox)  Pbxpabb  Within  Sixrr  Data 
FBOM  Obdeb  or  CiTT  COUNCIL. — The  failure  to  prepare  the  new 
assessment  within  sixty  days  from  the  date  of  the  order  of  the 
city  council  directing  it,  there  having  been  no  extension  of  time 
given  for  that  purpose,  does  not  render  the  assessment  void.     (Id.) 

3.  New  Assessment  Madb  Agcobdino  to  Instructions  or  Citt 
Council — Instbuctionb  Given  Apteb  Sustaining  Pbotbbt  to 
Obiqinal  Assessment. — The  fact  that  the  new  assessment  was  not 
made  in  accordance  with  the  free  and  uninfluenced  judgment  of  ths 
street  superintendent,  in  this  case  the  board  of  public  works  of  the 
municipality,  but  was  made  solely  in  accordance  with  a  memoran- 
dum of  instructions  furnished  by  the  city  council,  does  not  invali- 
date the  assessment.  The  fact  that  such  instructions  were  given 
by  the  council  after  it  had  sustained  the  protests  to  the  original 
assessment  and  after  it  had  ordered  the  new,  is  immateriaL     (Id.) 

4.  Equitableness  or  Assessment — Detebmination  or  CouNsxir— 
Absence  or  Fbaud. — Under  that  act,  a  person  assessed  has  the  right 
to  be  heard  by  the  city  council  upon  the  matter  of  the  equitableness 
of  the  assessment,  and  in  the  absence  of  fraud  in  eonneetion  with 
the  assessment,  the  determination  of  the  council  is  flnaL     (Id.) 

5.  Penalty  roB  Delinquency  Computed  on  Entibx  Assessmznt — 
Damages  Awabded  not  to  be  Deducted. — ^Under  seetions  21,  22 
and  24  of  that  act,  a  property  owner  who  had  been  awarded  dam- 
ages for  lands  condemned  for  the  proposed  improvement,  and  whose 
remaining  lands  were  assessed  therefor,  and  who  allows  the  snuooi 
ment  to  become  delinquent,  is  liable  for  a  five  per  cent  penalty 
computed  upon  the  entire  amount  of  the  assessment,  without  deduc- 
tion for  the  amount  awarded  as  damages.     (Id.) 

6.  Municipal  Cobpobation — Opening  Stbebt  Oveb  Tide  Lands. — ^A 
municipality  has  power,  under  the  provisions  of  the  Street  Opening 
Act  of  18&9  (Stats.  1889,  p.  70),  to  open  or  extend  its  streets  over 
tide  lands.  (West  Berkeley  Land  Company  v.  City  of  Berkeley, 
406.) 

7.  Meaning  or  Wobd  "Land." — The  words  "land"  and  "lands"  as  laed 
in  that  act,  are  used  in  the  technical  sense  meaning  ''territoxy,*'  and 
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not  in  their  popular  sense  as  meaning  the  exposed  surface  of  the 
earth  as  distinguished  from  ground  which  is  alternately  covered  and 
uncovered  hj  the  tides.     (Id.) 

8i  Posting  Notices  Over  Tide  Lands — Notices  Attached  to  Floats. 
It  is  a  sufficient  posting  of  notices  of  the  passage  of  the  resolution 
of  intention  to  open  a  street  across  tide  lands,  to  attach  the  same  to 
floats  anchored  at  proper  intervals  along  the  line  of  the  proposed 
work,  so  constructed  that  the  notices  appeared  two  and  a  half  or 
three  feet  above  the  surface  of  the  water,  and  in  the  absence  of  a 
contrary  showing,  it  must  be  presumed  that  such  notices  remained 
in  place  during  the  period  contemplated  by  the  statute.     (Id.) 

9.  BvFFiciENCT  or  Notice  to  Persons  not  Owners  or  Tide  Lands. — 
Even  if  such  a  posting  were  insufficient  as  against  the  owners  of  the 
tide  lands  sought  to  be  condemned,  other  persons,  who  were  merely 
landowners  within  the  assessment  district  affected,  could  not  com- 
plain of  the  insufficiency.     (Id.) 

10.  Description  or  Exterior  Boundaries  or  Assessusnt  District — 

BsrERENCE  TO  UNOPENED  STREET — DEDICATION   AND  ACCEPTANCE  BT 

Municipality. — In  describing  in  the  resolution  of  intention  the  ex- 
terior boundaries  of  the  district  to  be  assessed  for  such  work,  it  is 
a  sufficient  compliance  with  the  requirements  of  section  2  of  that 
act,  to  identify  a  portion  of  such  boundaries  by  reference  to  a  certain 
unopened  street,  the  dedication  of  whieh,  as  the  same  was  delineated 
upon  a  particular  map  on  file,  had  been  previously  accepted  by  the 
municipality,  prior  to  any  manifestation  by  the  owner  of  an  intention 
to  revoke  the  dedication,  and  before  any  rights  of  third  persons  had 
intervened.     (Id.) 

11.  Designation  or  Terminus  or  Street — ^Location  or  Boundary  or 
Tide  Land — Reperence  to  Map  in  Another  County. — A  resolution 
of  intention  which  declares  the  purpose  to  open  and  extend  a  street 
"westerly  to  the  westerly  boundary  line  of  state  tide  lands,"  within 
the  municipality,  is  not  rendered  insufficient  merely  because,  for  the 
purpose  of  exactly  locating  such  boundary,  reference  must  be  had  to 
an  official  map  the  custody  of  which  was  intrusted  to  an  official  who 
was  not  located  in  the  county  in  which  the  municipality  was  situated. 
(Id.) 

STREETS,  ROADS,  AND  HIGHWAYS.  See  Mechanics'  liens; 
Mines  and  Mining,  13;  Street  Assessment;  Taxation,  17-21; 
ToU-bridge. 
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SUPBEME  COUBT.     See  District  Court  of  Appeal;  Habeas  Corpus; 
Office  and  Officers,  2. 

SUBETT.    See  Office  and  Officers,  11-12. 

TAXATION. 

1.  Deed  to  State — Ebkoneous  Becital  of  Name  of  Persoit 
Assessed — Inyaudity  of  Dsed^Idem  Sonanb. — ^Wbere  the  name 
of  the  person  assessed  appeared  on  the  assessment-roll  as  "£.  W. 
Davis/'  a  recital  in  the  deed  to  the  state  that  the  name  of  taeh 
person  was  "E.  W.  Davies/'  renders  the  deed  Toid,  and  it  cannot 
be  validated  hj  applying  the  rule  of  idem  sonans,  (Henderson  t. 
De  Turk,  296.) 

2.  Name  Appeaeino  on  Assessment-boll  must  be  Beciteo. — The 
provision  of  section  3785  of  the  Political  Code  that  the  deed  to 
the  state  based  on  a  sale  for  delinquent  taxes  must  recite  the 
"name  of  the  person  assessed,"  requires  the  recital  of  tUe  name 
of  the  person  assessed  as  it  appears  on  the  assessment- roll.  A 
failure  to  observe  such  requirement  renders  the  deed  void,  and  is 
not  remedied  or  cured  hj  either  section  3807  or  3628  of  that 
code.  Neither  of  those  sections  purports  to  apply  to  the  deed 
made  to  the  state  in  pursuance  of  a  delinquent  tax-sale.     (Id.) 

3.  Tax  Deed  as  Evidence  of  Beoulabity  of  Tax  Pboceedikqs. — 
Section  3787  of  the  Political  Code  makes  such  a  tax  deed  evi- 
dence of  the  regularity  of  such  proceedings  as  are  named  therein 
only  when  it  is  a  deed  conforming  to  the  requirements  of  the  hiw. 
(Id.) 

4.  BuLE  of  Construction  of  Tax  Deeds  is  One  of  Pbopebty. — It 

has  been  uniformly  held  in  this  state  that  a  tax  deed  which  mis- 
recites  or  omits  to  recite  any  one  of  the  facts  required  by  the 
statute  to  be  recited  has  no  effect  at  all  as  a  conveyance.  The 
theory  is  that  it  is  competent  for  the  legislature  to  prescribe 
the  form  of  instrument  which,  as  the  result  of  a  proceeding  in 
invitum  can  alone  divest  the  citizen  of  his  title,  and  that  where 
the  statute  prescribes  the  particular  form  of  the  tax  deed,  the 
form  becomes  substance,  and  must  be  strictly  pursued,  and  it  is 
not  for  the  courts  to  inquire  whether  the  required  recitals  are  of 
material  facts  or  otherwise.  This  rule  has  become  one  of  prop- 
erty from  which  the  court  should  not  depart.     (Id.) 

5.  Municipal   Corporations  —  Levy   for   Unauthorized   Purpose  — 

Payment  Under  Protest. — Section  3819  of  the  Policital  Code 
authorizes  the  recovery  of  taxes  levied  by  a  municipality  for 
an  unauthorized  purpose,  the  payment  of  which  was  made  under 
protest.     (Connelly  v.  City  and  County  of  San  Francisco,  101.) 

6.  San  Francisco  Charter — Unsold  Bonds  not  Obugations  of  City 

— Tax  cannot  be  Levied  for  Payment  op. — ^Under  the  charter  of 
the  city  and  county  of  San  Francisco  only  such  bonds  of  the  muniei- 
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pality  M  liave  been  sold  or  whose  sale  has  been  contracted  for 
are  considered  obligations  of  the  city,  and  only  as  to  such  is  pro- 
vision made  to  meet  such  obligations  by  taxation.     (Id.) 

7.  Tax  fob  Intsrzst  and  Bedemption  of  Unsold  Bonds  mat  be  Re- 

covered.— Under  the  provisions  of  such  charter,  as  well  as  by  gen- 
eral law,  the  municipality  is  authorized  to  levy  a  tax  only  for  those 
bonds  whtch  have  so  become  an  obligation  of  the  city.  A  tax  levied 
for  the  payment  of  the  interest  on  and  the  redemption  of  bonds 
which  had  not  been  sold  or  contracted  to  be  sold  at  the  time  of  the 
levy  is  unlawful,  and  the  recovery  of  the  amount  paid  thereon  under 
protest  may  be  had  under  the  provisions  of  section  3804  or  section 
3819  of  the  Political  Code.     (Id.) 

8.  Inconvenience  to  City. — The  fact  that  the  city  might  be  incon- 

venienced by  such  a  limitation  on  its  taxing  powers  does  not  justify 
a  different  construction  of  its  charter.     (Id.) 

9.  Tax   Laws    must   be   St&ictlt   Construed. — Any  attempt  on  the 

part  of  the  state,  or  of  one  of  its  subdivisions,  to  take  the  property 
of  an  individual  for  public  purposes  by  way  of  taxation,  must  find 
an  express  statutory  warrant,  and  all  laws  having  this  object  are  to 
be  construed  strictly  in  favor  of  the  individual  as  against  the  state. 
(Id.) 

10.  State  Board  or   Equalization — Power  to   Make   Assessments 

Ends  With  Delivery  of  Reoord  to  Controller — Mandamus. — 
Under  the  act  of  April  1,  1911  (Stats.  1911,  p.  530),  aU  power 
of  the  state  board  of  equalization  in  the  matter  of  the  mak- 
ing of  assessments  for  state  purposes  and  the  equalization  thereof 
ends  with  the  final  delivery  by  it  of  the  record  of  assessments  to 
the  state  controller,  and  thereafter  a  writ  of  mandate  will  not  lie 
to  compel  it  to  assess  the  property  of  a  railroad  for  taxes  for  the 
current  fiscal  year.  Such  an  assessment  would  be  wholly  void. 
(San  Biego  and  Arizona  Railway  Company  v.  California  State 
Board  of  Equalization,  41.) 

11.  Presumption  op  Due  Performance  of  Official  Duty — Date  of 

Deuvert  of  Record  of  Assessments. — On  an  application  for  such 
writ,  in  the  absence  of  a  showing  to  the  contrary  in  the  petition, 
it  must  be  presumed  that  oflScial  duty  has  been  regularly  performed, 
and  that  the  state  board  of  equalization  finally  delivered  its  record 
of  assessments  to  the  state  controller  on  the  day  required  by  the 
statute.     (Id.) 

12.  Assessment  by  State  Board  of  Equauzation  of  Operative 
Property  of  Railroad — Protest  by  City  Assessor — ^Limitation  of 
Time  to  Make  Protest — Mandamus. — ^Under  the  provisions  of  the 
act  of  1911  (Stats.  1911,  p.  538),  any  protest  by  a  city  assessor 
against  the  taxation  by  the  state  board  of  equalization  of  certain 
property   of   a   railroad   cuwpany   as   oi^erative   property    must   b« 
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filed  within  thirty  days  after  his  receipt  of  the  company's  report, 
which  that  act  requires  to  be  seryed  on  him.  Such  requirement  ii 
jurisdictional^  and  a  protest  filed  later  has  no  effect,  and  does  not 
require  the  state  board  to  revise  or  alter  its  action  in  plaeingr  such 
property  on  the  assessment-roll  as  operative  property,  or  to  dispose 
of  the  protest  in  any  way.  Its  failure  to  make  any  order  disposing 
of  a  belated  protest  is  not  a  breach  of  duty,  and  maf%damus  will 
not  lie  to  compel  the  entry  of  such  order.  (Pacific  Electric  Bail- 
way  Company  v.  Bolkin,  154.) 

18.  Description  or  Propebtt — State  Fbanchise  or  Telegsaph  Com- 
pany.— An  assessment  upon  property  described  as  the  "franchise 
of  the  Postal  Telegraph-Oable  Company  in  the  city  of  Los  Angeles," 
is  to  be  deemed  to  refer  solely  to  its  state  franchise  in  the  streets  of 
that  city,  and  not  to  its  federal  nontaxable  franchise  under  the  act  of 
Congress  of  July  24,  1866,  and  is  a  sufficient  description  of  the 
state  franchise.  (Postal  Telegraph-Cabla  Company  v.  City  of  Los 
Angeles,  156.) 

14.  Federal  Franchise  or  Telboraph  Coicpant — Bight  or  Occupancy 
OP  Public  Highways — ^Assessabiuty  or  State  Franchise — Situs 
or  Franchise. — The  franchise  granted  by  the  act  of  Congress  of 
July  24,  1866,  does  not  give  a  telegraph  company  an  unencumbered 
right  to  occupy  the  highways  of  the  state  by  its  poles  and  wires. 
Such  right  is  subject  to  charges  which  may  be  imposed  by  the  state 
for  such  occupancy  and  use  of  its  public  ways;  and  if  the  state 
grants  the  right  to  such  company  to  use  such  part  of  the  highways 
without  compensation,  such  right  is  a  privilege  which  is  nothing 
more  nor  less  than  a  franchise  in  such  highways,  having  a  local 
9%tu8  and  assessable  in  each  city  or  county  in  which  such  highways 
are  situated.     (Id.) 

15.  OrrER  BY  State  in  Section  536  or  Civil  Code — Acceptance  by 
Telegraph  Company. — Section  536  of  the  Civil  Code  constitutes  a 
continuing  offer  by  the  state  to  all  telegraph  companies  of  the  right 
to  use  without  compensation  such  portions  of  the  streets  of  any  city 
as  may  be  necessary  or  convenient  for  the  operation  of  their  lines, 
and  when  such  company  accepts  this  offer  by  placing  and  maintain- 
ing its  poles  and  wires  in,  along,  and  over  said  streets,  it  thereby 
acquires  from  the  state  a  right  in  the  part  of  the  streets  so  exclu- 
sively occupied,  which  right  is  a  taxable  franchise,  and  distinct  and 
separate  from  the  federal  franchise.     (Id.) 

16.  Pleading — Averment  Showing  Acceptance  op  Stats  Franchise — 

Erroneous  Legal  Conclusions. — An  averment  in  a  complaint  by  a 
telegraph  company  of  the  physical  fact  that  it  is  and  has  been 
maintaining  and  operating  its  lines  of  telegraph  through  and  over 
the  public  highways  of  a  municipality  establishes,  as  a  matter  of 
law  and  of  fact,  the  proposition  that  it  has  accepted  and  owns 


Taxation.  873 


TAXATION  (Coirtinued). 

the  state  franchise  for  that  purpose  which  was  offered  it  b^  section 
636  of  the  Civil  Code.  Additional  aTerments  that  it  was  so  doing 
solelj  hj  virtue  of  its  federal  franchise  and  that  it  has  no  franchise 
from  the  state,  are  mereljr  erroneous  conclusions  of  law.     (Id.) 

17.  ASSSSBMSMT      or      FBA.N0HI8X — USB     OF     HIGHWAYS     BT     "EhECTUO 

LdNX — Tolls  not  Collected  Along  Boute.— The  occupancj 
by  an  electric  light  and  power  company  of  certain  of  the  public 
highways  of  a  county  by  its  transmission  line,  in  pursuance  of  an 
ordinance  of  the  county  granting  it  a  franchise  to  construct  a  line 
along  such  highways  for  the  purpose  of  conducting  and  distributing 
electrical  energy  along  said  route,  is  assessable  as  a  franchise,  not- 
withstanding the  company  at  the  time  of  the  assessment  was  not 
using  the  transmission  line  erected  along  that  route  for  the  purpose 
of  collecting  tolls.  (Kern  Biver  Company  v.  County  of  Los 
Angeles,  751.) 

18.  Assessment  or  Feanohisb  in  DirrEBXNT  School  DisTaiero — 
Valuation — Absence  or  Feaud. — In  the  absence  of  any  fraud  on 
the  part  of  the  assessor  in  the  valuation  of  such  franchise,  the  as- 
sessments of  which  in  each  school  district  purported  to  be  upon 
the  franchise  used  in  that  particular  district,  the  fact  that  he 
valued  the  franchise  in  each  district  according  to  the  number  of 
miles  of  transmission  lines  in  that  district,  without  reference  to  the 
extent  of  the  public  highways  over  which  the  lines  were  erected, 
does  not  render  the  assessments  violative  of  section  10  of  article 
XIII  of  the  constitution,  requiring  property  to  be  assessed  in  the 
district  in  which  it  is  situated.     (Id.) 

19.  Method  or  Valuation  Beteeminable  bt  Assessor. — In  the  ab- 
sence of  fraud  on  the  part  of  the  assessor,  his  method  of  arriving 
at  the  valuation  of  property  is  a  matter  committed  entirely  to  his 
determination.     (Id.) 

80.  Appboval  or  Assessment  bt  Boabd  or  Equalization. — Where 
such  company  had  appealed  to  the  oounty  board  of  equalisation  to 
correct  the  alleged  inequalities  in  such  assessments,  the  refusal  of 
the  board  to  reduce  the  assessments  is,  in  the  absence  of  fraud,  con- 
clusive upon  the  courts.     (Id.) 

81.  Invalid  Assessment  —  Highways  or  District  not  Used  roR 
Transmission  Line — Approval  bt  Board  or  Equalization. — Such 
franchise  could  not  be  assessed  against  the  company  in  a  school  dis- 
trict in  which  no  part  of  the  public  roads  was  used  in  the  opera- 
tion of  its  lines.  Such  an  attempted  assessment  thereof  is  without 
the  jurisdiction  of  the  assessor  to  make,  .and  cannot  be  validated, 
or  rendered  conclusive,  by  the  action  of  the  county  board  of  equal- 
isation in  approving  it.     (Id.) 

fiee  Corporationsi  1-6;  Inheritance  Tax;  Schools. 
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TIDE  LANDS. 

1.  Navigable  Waters — Ply's  Bat — Finding — Evidence. — The  AikIiiis 

that  the  body  of  water  commonly  known  as  "Fly's  Bay/'  the  same 
being  a  portion  of,  and  opening  into  and  connected  with  the  Napi 
Biver,  is  navigable  i^ttter,  is  held  supported  by  the  evidence. 
(Forestier  v.  Johnson,  24.) 

2.  Control  of  Navigable  Waters — Limitations  on  State's  Power 
OF   Disposition — Title   Subject   to   Public    Trust. — So   far  as 
may  be  necessary  for  the  regulation  of  interstate  and  foreign  com- 
merce,  the  United   States    has    the    paramount    right    to   control 
the    navigable    waters    within   the    several    states.     The    state   can 
make    no    disposition    of    the    soil    beneath,  or    allow    any    inter- 
ference with  the  navigable  waters,  that  will  impair  this  right  and 
power  of   the  United  States.     The  title  to   the  soil   beneath  such 
waters,  including  all  that  is  covered  with  water  at  ordinary  high 
tide,  as  well  as  that  lying  below  low  tide,  belongs  to  the  states  by 
virtue  of  their  sovereignty,   and   is   held  in   trust   for   the  people 
of  the  slate,  that  they  may  enjoy  the  navigation  of  the  waters, 
carry  on  commerce  over  them,  and  have  the  liberty  of  fishing  thereon 
freed  from  the  obstruction  or  interference  of  private  parties.     This 
trust  devolving  upon  the  state  for  the  public,  and  which  can  only 
be  discharged  by  the  management  and  control  of  property  in  which 
the  public  has  an   interest,  cannot  be   relinquished  by  a  transfer 
of  the  property.     The  control  of  the  state  for  the  purposes  of  the 
trust  can  never  be  lost,  except  as  to  such  parcels  as  are  used  in 
promoting  the  interests  of  the  public  therein,  or  can  be  disposed 
of   without  any  substantial  impairment  of  the  public  interest  in 
the  lands  and  waters  remaining.     (Id.) 

3.  Sale  of  Tide  Lands  Subject  to  Public  Easement  in  Navigable 

Waters. — Sections  3440  to  3493^  inclusive  of  the  Political  Code 
authorizing  the  sale  of  swamp  lands,  salt  marsh,  and  tide  lands,  con- 
ceding that  they  authorize  the  sale  of  the  soil  covered  by  water 
at  ordinary  high  tide,  do  not  authorize  a  sale  which  destroys  or 
vacates  the  dedication  of  the  water  to  the  public  uses  of  navigation 
and  fishery,  or  which  vests  in  the  grantee  the  right  to  prevent  the 
public  use  and  convert  both  land  and  water  to  his  own  private 
use  and  possession.  Such  sections  only  design  to  dispose  of  tide 
lands  subject  to  the  public  easements  in  any  navigable  waters  in- 
cluded within  the  tracts  disposed  of.     (Id.) 

4.  Constitutional  Limitations  on  Power  of  State  to  Sell  Tide 

X^NDS — Construction  of  Patent. — The  provisions  of  section  2 
of  article  XV  of  the  constitution  of  1879,  that  no  person  possessing 
tidal  lands  ef  a  bay,  estuary,  or  other  navigable  water,  whether 
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the  possession  be  lawful  or  unlawful,  ean  be  permitted  to  obstruct 
the  free  navigation  thereof,  are  mandatory  and  prohibitory,  and 
operate  as  a  limitation  upon  the  power  of  the  legislature  in  the 
matter  of  the  disposition  of  tide  lands,  and  are  to  be  considered  as 
incorporated  in  any  grant  or  patent  of  such  lands  the  same  as 
if  inserted  therein,  and  to  qualify  it  so  that  the  estate  granted 
is  limited  to  the  permitted  uses.  The  result  is  that  a  grantee  of 
such  lands  may  claim  the  portions  of  the  lands  purchased  which 
are  not  capable  of  navigation,  but  that  he  must  leave  the  navigable 
waters  open  for  public  use.     (Id.) 

6.  Code  Provisions  Simhab  to  Previous  Statutes — Presumption 
OF  Similarity  of  Purpose  and  Meaning. — It  is  to  be  presumed 
that  the  legislature  intended  the  provisions  of  the  Political  Code 
respecting  the  disposition  of  tide  lands,  which  did  not  substantially 
depart  from  the  statutory  provisions  previously  existing,  to  have 
substantially  the  same  purpose,  object,  and  meaning.     (Id.) 

6.  Grant  of  Tide  Land — Noninclusion  of  Navigable  Waters  not 

Determined. — The  action  of  the  surveyor-general  in  receiving  the 
tipplication,  approving  the  survey  and  preparing  the  patent  for  tide 
lands,  or  of  the  governor  in  executing  it,  cannot  be  considered  as 
a  determination  by  the  state  that  the  land  does  not  include  any 
navigable  water,  or  as  a  destruction  or  discontinuance  of  the  public 
easement  therein,  or  as  an  exercise  of  the  functions  of  the  state 
eoncerning  the  control  of  navigable  waters.     (Id.) 

7.  Grantee  of  Tide  Lands  cannot  Reclaim   so  as  to  Interfere 

With  Navigation — Existence  of  Navigable  Waters  an  Open 
Question  of  Fact — Defendant  may  Set  Up  Rights  of  Naviga- 
tion.— Conceding  that  the  title  to  the  soil  passes  when  tide  land  is 
purchased  from  the  state,  under  the  code,  the  question  whether  it 
includes  within  its  bounds  any  navigable  waters,  and  the  extent  of 
such  navigable  waters,  are  not  determined  by  the  sale,  but  remain 
open  for  further  adjustment  between  the  purchaser  and  the  state, 
and  the  sale  does  not  vest  in  the  purchaser  the  right  to  erect  recla- 
mation works  which  may  materially  interfere  with  the  navigation 
of  such  waters.  And  the  question  whether  or  not  therie  is  such 
navigable  water  over  such  land  must  in  the  mean  time  remain  open 
as  a  question  of  fact,  and  its  existence  may  be  shown  by  any  citizen 
in  defense  of  an  action  to  prevent  his  exercise  of  the  public  right 
of  navigation  secured  to  him  by  section  2  of  article  XY  of  the 
constitution.     ( Id. ) 

8.  Power  of   State   to   Control   Navigable  Waters — Nonexer(;ise 

of  Power  by  United  States. — In  the  absence  of  the  exercise  by 
the  United  States  of  its  power  to  control  navigable  waters  and 
adjust  harbor  lines  for  the  purpose  of  regulating  interstate  and 
foreign  eommerc6|  the  state  has  control  and  management  of  such 
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waters,  and  its  mandates  upon  the  subject  are  binding  upon  all 
persons.     (Id.) 

9.  Actions  bt  Qbantbb  of  Tidb  Lands — ^Judgment  Uphou>ing  De- 
fendant's Right  of  Navigation — Title  of  Soil  not  in  Issue — 
IMMATEBIAL  FINDING — APPEAL. — In  an  actiou  bj  a  grantee  of  tide 
land  to  enjoin  trespasses  thereon,  a  judgment  in  favor  of  the  de- 
fendants, merely  securing  to  them  the  exercise  of  the  public  rights 
existing  in  navigable  waters,  based  upon  findings  that  the  land  in 
question  is  covered  bj  navigable  waters  and  that  the  defendants  are 
citizens,  is  not  an  adjudication  against  the  plaintiff's  title  to  the 
soil  of  the  property  granted,  notwithstanding  such  title  was  tech- 
nically put  in  issue  by  the  pleadings,  and  the  court  found  thereon 
adversely  to  the  plaintiff.  Such  issue  and  the  finding  thereon  were 
immaterial,  and  the  finding,  although  erroneous,  is  not  binding  on 
the  plaintiff,  and  does  not  warrant  a  reversal  of  the  judgment. 
(Id.) 

10.  Defendant  mat  Set  Up  Bight  to  Navigable  Watees — ^Peivate 

Injury  not  Essential. — ^A  person  against  whom  an  action  is  begun 
to  enjoin  him  from  using  navigable  waters,  or  other  public  way, 
may  defend  by  asserting  his  public  right  to  do  so.  He  need  not, 
in  such  a  case,  show  private  injury  either  te  person  or  property. 
(Id.) 

11.  Hunting  Wild  Game  an  Incident  to  Bight  of  Navigation. — 

The  hunting  of  wild  game,  although  not  designated  by  the  author- 
ities as  an  object  for  the  protection  and  promotion  of  which  the 
state  holds  title  to  and  dominion  over  the  tide  lands  and  navigable 
waters,  nevertheless  is  a  privilege  which  is  incidental  to  the  public 
right  of  navigation;  and  any  persons,  having  the  right  of  naviga- 
tion over  such  waters,  may  exercise  that  right  at  will  as  a  public 
right,  and  if,  in  doing  so,  they  find  game  birds  thereon,  they  mayi 
during  the  lawful  seaaon,  shoot  and  take  them.     (Id.) 

See  Street  Assessment,  &-11. 

TOLL-BBIDGE. 

1.  Expiration  of  Life  of  Franchise  to  Collect  Tolls — BRiDaB 
Becomes  Free  Pubuc  Highway. — Upon  the  expiiation  of  the 
twenty-year  period  limited  by  the  act  of  March,  1862  (Stats. 
1862,  p.  76),  authorizing  the  construction  of  a  bridge  across  the 
Mokelumne  Biver  at  Big  Bend,  situated  partly  in  Calaveras  County 
and  partly  in  Amador  County,  and  granting  the  right  to  collect 
tolls  thereon  for  twenty  years,  the  right  to  collect  tolls  ceased 
by  limitation,  and  the  bridge  so  constructed  became  a  free  public 
highway.  This  result  would  have  followed  even  in  the  absence  of 
any  statute  to  that  effect.     (Gardella  v.  County  of  Amador,  555.) 

2.  Dedication  of  Toll-road  or  Bridge  to  Publio  Use — Termination 
of   Bight   to    Take    Tou<s. — The    construetioa   of   a  road   upon 
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the  grant  of  a  franchise  to  eoUeet  tolls  is  a  dedication  of  the  road 
to  public  use,  subject  only  to*  the  right  to  collect  tolls.  The  road 
belongs  to  the  publie,  and  the  only  interest  of  the  holder  of  the 
franchise  is  the  right  to  eollect  tolls  as  a  compensation  for  build- 
ing the  road,  and  there  is  no  right  to  compensation  when  the  right 
to  take  tolls  has  ceased  by  expiration  of  the  term  for  which  it  was 
granted  or  by  abandonment.  The  same  rules  apply  to  bridges, 
which  are  highways  under  section  2618  of  the  Political  Code.  (Id.) 
8.  Bbidgis  Situated  in  Two  Countibs. — Section  2619  of  the  Political 
Code,  providing  that  "whenever  the  franchise  for  any  toll-bridge 
•  •  .  has  expired  by  limitation  or  nonuser,  such  bridge  .  .  .  becomes 
a  free  public  highway/'  is  not  limited  in  its  application  to  bridges 
or  roads  wholly  within  a  single  county.     (Id.) 

4.  Certiokabi — ^Anmullino  Orders  of  Supervisors  Declaring  Bridge 
▲  PuBUO  Bridge. — A  judgment  in  certiofXkri  proceedings  annulling, 
for  want  of  jurisdiction  to  make  it,  an  order  of  the  board  of  su- 
pervisors declaring  such  bridge  to  be  a  free  public  bridge,  which 
order  had  been  passed  after  the  expiration  of  the  period  limited  for 
the  collection  of  tolls,  was  not  an  adjudication  that  the  bridge  had 
not  become  a  free  publie  highway  upon  the  expiration  of  that 
period.     (Id.) 

5.  Franchise  to  Collect  Tolls  on  Pubuo  Highway — ^Limitation 
ON  PovrsR  OF  Supervisors — Bridge  Across  Waters  Separating 
Two  Counties. — A  board  of  supervisors  has  no  power  to  grant  a 
franchise  to  collect  tolls  on  a  bridge  constituting  a  free  public  high- 
way, except  in  the  case  authorized  by  subdivision  83  of  section  4041 
of  the  Political  Code,  when  in  their  judgment  ths  expense  neces- 
sary to  operate  or  maintain  it  as  such  is  too  great  to  justify  the 
county  in  so  operating  or  maintaining  it  That  subdivision,  how- 
ever, is  limited  to  the  case  of  bridges  situated  entirely  in  a  single 
county,  and  has  no  application  to  the  ease  of  bridges  across  waters 
separating  two  eounties.     (Id.) 

6.  Construction   of   New   Tchx-bridge  —  Statutory   Requirements 

must  be  Followed. — The  board  of  supervisors  of  the  county  situ- 
ated on  the  left  bank  of  a  river  dividing  two  counties  has  no  power, 
under  section  2843  of  the  Political  Code,  to  grant  the  right  to  con- 
struct a  new  toll-bridge  across  such  river,  except  upon  compliance 
with  the  various  requirements  made  necessary  by  sections  2870  and 
2S72  of  that  code.     (Id.) 

7.  General  Powers  of  Supervisors — Construction  of  New  Toll- 
bridge— Collecting  Tolus  on  Existing  Public  Highway. — The 
boards  of  supervisors  of  the  counties  bordering  upon  such  river,  are 
not  authorized,  under  their  general  powers,  to  enter  into  a  contract 
for  the  construction  of  a  new  toll-bridge,  for  with  respect  to  that 
subject  thfi  legislature,  by  sections  2848  et  wq,  of  the  Political  Coda^ 
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has  made  specific  provisions  limiting  both  the  extent  of  the  poirer 
and  the  mode  of  its  exercise;  tfor  can  the  power  to  grant  a  fran- 
chise to  collect  tolls  upon  an  existing  public  and  open  bridge  be 
implied  from  any  general  expression  in  the  code  deBning  their 
powers,  because,  in  the  absence  of  statute  expressly  granting  it,  they 
have  no  power  to  authorize  the  taking  of  tolls  upon  a  publie  high- 
way.    (Id.) 

8.  Estoppel  AS  Against  Public — Invalid  Franchise  for  Toll>bridge. 
The  doctrine  of  estoppel  cannot  be  applied  so  as  to  validate,  as 
against  the  public,  grants  of  franchises  to  collect  tolls  upon  a 
bridge  constituting  a  public  highway,  made  by  boards  of  super- 
visors in  excess  of  the  powers  conferred  upon  them.     (Id.) 

TRUST. 

1.  Trust  in  Land — Appucation  of  Bints  and  PRorrrs  for  Use  of 
Minor  During  Minority — ^Direction  for  Accumulation  of  Sur- 
plus— Termination  of  Trust — ^Devolution  of  Propertt  upon 
Death  op  Minor. — A  deed  conveying  land  in  trust,  to  hold,  man- 
age, and  control  the  same,  to  collect  the  rents,  issues,  and  profits 
thereof,  to  make  all  necessary  repairs,  improvements,  etc.,  and  "to 
pay  out  of  the  balance  of  the  proceeds  of  said  premises,  all  sums 
necessary  for  the  proper  education,  maintenance,  and  support  of" 
the  minor  son  of  the  grantor,  "until  he  shall  have  arrived  at  the 
age  of  twenty-one  years,"  and  giving  to  the  trustee  "full  power 
and  discretion  as  to  what  may  be  necessary  for  the  proper  education, 
maintenance,  and  support  of  the  said  minor,  in  so  far  as  the  same 
relates  to  the  trust  fund  hereby  created,"  with  the  power  to  sell  the 
property,  reinvest  the  proceeds,  and  to  do  all  things  necessary  or 
proper  in  the  management  of  the  trust  fund,  and  further  providing, 
that  in  the  event  and  upon  the  condition  that  the  said  minor  should 
arrive  at  the  age  of  twenty-one,  the  trust  should  terminate  and  the 
property  conveyed,  or  the  trust  fund  then  in  the  hands  of  the  trus- 
tee should  be  and  become  the  absolute  property  of  said  minor,  but 
in  the  event  he  should  die  before  reaching  that  age,  such  property, 
or  the  trust  fund  which  might  exist  at  the  date  of  his  death,  should 
be  and  become  the  property  of  other  persons  specified,  who  were  not 
minors,  creates  a  trust  solely  for  the  benefit  of  such  minor,  termin- 
able upon  his  arriving  at  the  age  of  majority  or  upon  his  death 
prior  to  such  time,  which  is  valid  under  subdivisions  3  and  4  of 
section  857  and  section  724  of  the  Civil  Code.  (Hornung  v.  Sedg- 
wick, 629.) 

2.  Imperative  Direction  to  Apply  Bents  fob  Use  of  Mino»— Dis- 

cretion of  Trustee. — The  requirement  of  such  deed  that  the  tma- 
tee  shall  apply  to  the  use  of  said  minor  so  much  of  the  net  profits 
of  the  property  as  is  necessary  for  his  proper  edueatioa,  mainte- 
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nance,  and  support  during  his  minority,  is  absolute  and  imperiitiTe, 
leaving  no  discretion  whatever  in  the  trustee  other  than  one  to  de- 
termine what  things  are  necessary  or  proper  to  acconiplish  the  educa- 
tion, maintenance,  and  support  commanded.  It  will  be  assumed  that 
the  trustee  will  exercise  that  discretion  fairly  and  honestly,  with  a 
view  to  provide  so  far  as  the  net  profits  will  warrant,  for  such  educa- 
tion, maintenance,  and  support  as  are  reasonable  and  proper.     (Id.) 

3.  Implied  Direction  fob  Accumulation  of  Surplus. — Fairly   con- 

strued, such  deed  requires  any  possible  surplus  of  the  net  profits  to 
accumulate  for  the  benefit  of  the  minor  during  his  minority,  as 
authorized  by  subdivision  4  of  section  857  of  the  Civil  Code,  although 
no  specific  direction  is  given  the  trustee  "to  accumulate"  them. 
(Id.) 

4.  Devolution  of  Accumulations  upon  Death  of  Minor  During 

Minority. — It  is  immaterial  to  the  validity  of  the  trust  for  such 
minor,  that  under  other  provisions  of  the  deed  as  to  the  devolution  of 
the  property  upon  the  termination  of  the  trust  by  his  death  before 
his  majority,  such  accumulations,  if  any,  will  become  the  property 
of  others  who  are  not  minors  and  who  are  persons  in  whose  favor 
a  direction  to  accumulate  would  not  be  valid.  That  result  is  a  mere 
incident  to  the  exercise  by  the  trustor  of  the  right  given  by  the  law 
to  transfer  the  property  subject  to  the  exficution  of  the  trust. 
(Id.) 

See  Deed  of  Trust. 
UNDUE  INFLUENCE.    See  Will,  7-32. 

VENDOR  AND  VENDEE. 

L  Option  for  Purchase  of  Mining  Property — ^Failure  to  Comply 
With  Conditions  as  to  Payments — Nonwaiver  of  Default — 
Forfeiture. — Where  an  option  for  the  purchase  of  mining  prop- 
erty is  conditional  upon  the  vendee's  making  certain  payments  of 
the  purchase  price  at  stated  intervale,  and  also  paymen|s  of  a 
certain  percentage  of  the  gross  amount  of  any  clean-up  to  be 
applied  to  the  purchase  price,  within  ten  days  of  the  clean-up 
and  expressly  provides  in  regard  to  such  payments  that  "^in<e 
is  of  the  essence  of  this  option,"  and  that  "upon  the  failure  to 
make  any  payments  above  specified,  or  upon  the  breach  of  any 
agreement  herein  provided,''  all  rights  of  the  vendee  shall  cease 
and  all  payments  theretofore  made  shall  be  forfeited,  an  inexcus* 
able  failure  of  the  vendee  to  make  a  payment  on  account  of  such 
cleanup,  when  the  same  should  be  paid  according  to  the  agree- 
ment, terminates  his  rights  under  the  option,  and  makes  it  impos- 
sible for  him  to  enforce  the  same,  in  the  absence  of  a  waiver  on 
the  part  of  the  vendor.  (Champion  Qold  Mining  Company  y.  The 
Champion  Mines,  205.) 
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2.  ViNDEx  IS  Possession — ^Vendor's  Bight  of  Be-posssssiom.— Un- 
der such  circumstaneeSy  it  is  immaterial  that  the  vendee  is  in  pos- 
session under  the  option.  His  right  to  the  possession  is  only  such 
as  the  contract  gives,  and  if  the  contract  substantially  provides 
that  the  right  of  possession  shall  cease  upon  the  failure  to  perform 
a  specified  condition,  the  failure  to  perform  such  condition  entitles 
the  vendor  to  the  immediate  possession  of  the  property.  No  notice 
by  the  vendor  is  essential  to  terminate  the  rights  of  the  vendee. 
His  default,  unezcused  and  not  waived,  ipso  fado  terminates  them. 
(Id.) 

8.  Surrender  or  Possession  bt  Vendee — Tender  op  Payments  Due 
After  Default — Demand  for  Possession. — ^Where  after  such  a 
default  of  the  vendee,  the  corporate  vendor,  without  having  waived 
the  default,  by  formal  resolution  of  its  board  of  directors,  declared 
the  option  agreement  to  be  terminated  and  directed  its  secretary 
to  immediately  take  possession  of  the  property,  it  became  incumbent 
upon  the  vendee,  unless  the  vendor  receded  from  its  determination, 
to  surrender  possession  on  demand  therefor.  A  tender  of  all  the 
amounts  due,  made  subsequent  to  such  default,  could  not  avail  the 
vendee,  even  if  such  tender  was  made  prior  to  actual  service  of 
demand  for  possession.     (Id.) 

4.  Waiver  of  Default — ^Unaccepted  Proposal  fob  Waiver. — After 
the  right  of  the  vendor  to  retake  possession  had  become  fixed  by 
reason  of  the  vendee's  default,  its  unaccepted  proposal  of  certain 
terms  and  conditions  upon  which  the  default  would  be  waived,  in- 
eluding  the  payment  of  a  larger  amount  of  money  than  that  due 
under  the  terms  of  the  contract,  and  charges  that  the  vendee  would 
not  have  been  required  to  pay  thereunder,  did  not  operate  to 
waive  the  default.     (Id.) 

5.  Action  bt  Vendee  to  Recover  Possession — ^Pleadings — ^Failure 
to  Consent  to  Vendor's  Repossession. — An  action  by  the  vendee, 
after  the  vendor  had  taken  possession  of  the  property  on  account 
of^such  default,  brought  solely  to  recover  its  possession,  to  obtain 
an  accounting  as  to  its  proceeds  while  in  the  vendor's  possession, 
and  to  recover  damages  caused  by  the  alleged  unlawful  withhold- 
ing, is  not  an  action  of  forcible  entry,  and  the  failure  of  the 
defendant  to  deny  the  allegations  of  the  complaint  showing  that 
the  plaintiff  did  not  consent  to  the  taking  of  possession  by  the  de- 
fendant is  immateriaL     (Id.) 

6.  Recovery  of  Purchase  Price — Encumbrance  on  Vendor's  Tiiul 

In  such  action,  the  right  of  the  vendee  to  recover  a  part  payment 
of  the  purchase  price  of  the  property  is  not  in  issue,  nor  can  it 
avail  itself  of  the  fact  that  the  vendor's  title  to  the  property  was 
encumberfid.     (Id.) 
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7.  YiNDKi  NOT  Entitled  to  Possession  Without  Gompliancb  With 
Contract. — Notwithstanding  the  title  of  sueh  vendor  is  defective 
or  encumbered,  the  vendee  is  not  entitled  to  remain  in  possession 
without  complying  with  the  conditions  of  the  contract  as  to  paj- 
ment.     (Id.) 

8.  Written  Contract — Provision  Making  Time  ov  Essence — Can- 
not BE  Varied  bt  Parol — Agenct. — A  provision  in  a  written 
contract  for  the  sale  of  land  making  time  and  punctuality  in 
the  payments  of  the  installments  of  the  purchase  price  of  the 
essence  of  the  contract  cannot  be  varied  by  evidence  of  parol  state- 
ments made  antecedent  to  the  execution  of  the  contract,  where  there 
was  no  extrinsic  ambiguity  to  be  explained,  and  no  illegality  or 
fraud  to  be  established.  Nor  can  such  provision  be  varied  by  evi- 
dence of  subsequent  statements  of  an  alleged  agent  of  the  vendor, 
where  the  contract  expressly  declared  that  no  agent  had  authority 
to  alter  or  change  its  terms,  and  no  attempt  was  made  to  establish 
any  authorization  or  power  in  the  agent  so  to  do.  (Stevinson  v. 
Joy,  279.) 

9.  Waiver  of  Forfeiture — Acceptance  of  Payments  After  Matur- 
ity— Notice  of  Intention  to  Enforce  Provision  for  Forfeiture. 
Where  time  is  made  of  the  essence  of  the  contract  for  the  payment 
of  rent  or  other  payments  of  money,  and  this  covenant  has  been 
waived  by  the  acceptance  of  the  rent  or  other  moneys  after  they 
are  due,  with  knowledge  of  the  facts,  such  conduct  will  be  re- 
garded as  creating  such  a  temporary  suspension  of  the  right  of 
forfeiture  as  could  only  be  restored  by  giving  a  definite  and  specific 
notice  of  an  intention  to  enforce  it.     (Id.) 

10.  Covenant  Against  Assignment — Subletting  not  Prohibited. — 
A  covenant'  in  a  contract  for  the  sale  of  land  against  assigning  will 
be  strictly  construed  and  wiU  not  be  held  to  prohibit  a  subletting. 
(Id.) 

11.  Buiij>ino  Erected  bt  Sublessee  not  Affixed  to  Land — Agree- 

ment FOR  Bemoval. — A  building  erected  by  a  sublessee  of  the  ven- 
dee, on  the  property  agreed  to  be  sold  in  pursuance  of  an  agreement 
between  them  that  it  might  be  removed  at  any  time  the  sublessee 
desired,  which  building  was  not  permanently  affixed  to  the  land,  but 
rested  upon  boards  which  were  not  imbedded  in  the  ground  or  at- 
tached to  any  material  affixed  to  the  land,  and  which  might  be  re- 
moved from  the  land  without  disturbing  it,  did  not  become  a  part 
of  the  realty.     (Id.) 

12.  Defective  Title  of  Vendor-^Yendeb  cannot  Complain  of 
Defect  Prior  to  Time  of  Performance — General  Bulb. — The 
general  rule  obtaining  in  this  state,  that  a  defaulting  vendee 
under  an  agreement  of  sale  of  land  cannot  complain  because 
at  a  time  prior  to  the  maturity  of  the  contract  and  tht  data  flxad 
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thereby  for  the  delivery  of  a  good  and  sufficient  deed,  the  Tendor 
was  not  in  a  position  to  convey  full  title  to  the  land,  is  a  harah  one 
and  should  not  be  unduly  extended.     (Prentice  v.  Erskine,  446.) 

18.  Title  Incubably  Depecttve — Existence  or  Public  Road  Ovee 
Land — Default  of  Vendor — Rescission  by  Vendee. — A  vendor 
under  an  executory  contract  for  the  sale  of  land,  the  title  to  which 
at  the  time  of  the  execution  of  the  contract  was  incurably  defec- 
tive by  any  ordinary  method  of  business  negotiation,  owing  to  the 
existence  of  a  perpetual  right  of  way  for  a  public  road  over  the 
land,  is  himself  in  default  under  the  contract,  and  such  default  en- 
titles the  vendee  to  rescind  the  contract  at  any  time,  even  though 
the  time  for  final  payment  of  the  purchase  price  has  not  arrived, 
and  to  recover  the  part  payments  made  under  the  contract.     (Id.) 

14.  Both  Parties  in  Default — Demand  and  Surrender  of  Posses- 

sion— Rescission. — Where  both  parties  to  such  a  contract  were  in 
default,  their  conduct,  the  vendor  demanding  and  the  vendee  sur- 
rendering the  possession  of  the  premises,  amounted  to  a  rescission 
of  the  contract.  By  taking  back  the  possession,  the  vendor  waived 
his  right  to  insist  upon  further  payments  under  the  contract,  and 
notes  of  the  vendee  evidencing  payments  to  be  made  in  the  future 
were  properly  canceled.     (Id.) 

15.  False  Representations  as  to  Good  Title — Want  of  Any  Titls 
by  Vendor — Rescission  by  Vendee. — Where  a  vendor  of  land 
fraudulently  induces  the  vendee  to  enter  into  the  contract  of 
purchase  by  representing  that  he  has  a  good  title  to  the  land, 
when  in  fact  he  has  none,  nor  any  interest  whatever  therein, 
the  vendee,  upon  discovering  the  falsity  of  the  representation,  may 
sue  to  rescind  the  contract  and  obtain  a  return  of  the  money  paid 
thereon.     (Crane  v.  Ferrier  Brock  Development  Company,  676.) 

16.  Pleading — Restoration  by  Vendee. — It  is  not  essential  to  the 
statement  of  a  cause  of  action  for  such  a  rescission  for  the  com- 
plaint to  aver  a  restoration  to  the  vendor,  where  it  fails  to  show 
that  the  vendee  received  anything  whatever  in  performance  of  the 
contract.     (Id.) 

17.  Possession  by  Vendee  not  Presumed— Right  T9  Possession.— 

There  is  no  presumption  of  law  that  the  vendee  in  an  executory 
agreement  for  the  purchase  of  land  has  been  put  into  possession. 
In  the  absence  of  anything  in  the  contract  from  which  it  can  be 
inferred  or  implied  that  he  is  to  have  possession,  he  has  nc  right 
thereto.     (Id.) 

18.  Absence  of  Averment  of  Restoration  of  Possession — Matter 
OF  Defense. — The  complaint  in  such  action  need  not  aver  an  offer 
by  the  vendee  to  restore  possession,  where  there  is  nothing  in  the 
contract  or  in  the  allegations  of  the  complaint  to  indicate  that  he 
ever  had  possession,  or  that  the  contract  gave  him  the  right  thento. 
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If  the  vendor  relies  on  the  failure  to  make  an  offer  to  restore  pes- 
session  as  a  defense,  it  is  incumbent  upon  him  to  allege  and  prove 
that  the  vendee  was  in  possession  at  the  time  he  demanded  the  re- 
turn of  the  purchase  monej  or  at  the  time  the  action  was  begun. 
(Id.) 

19.  Pebformanck  bt  Vendeb  Need  not  be  Ayebbed. — The  rule  obtain- 
ing in  cases  where  a  contract  for  the  sale  of  land  was  made  in 
good  faith,  which  requires  the  vendee,  suing  to  recover  the  part  of 
the  purchase  price  paid  upon  discovering  that  the  vendor  had  sub- 
sequently parted  with  the  title,  to  offer  to  perform  bj  paying  or 
offering  to  pay  the  balance  due  upon  the  price,  has  no  application 
to  a  suit  for  the  rescission  of  the  contract  upon  the  ground  that 
the  vendor,  having  no  title  to  the  land,  falsely  represented  to  the 
vendee  that  he  had  the  title  thereto  and  thereupon  and  thereby  in- 
duced the  vendee  to  purchase.     (Id.) 

20.  CoBPOBATK  Stock  Taken  as  Equiyalent  of  Cash — Uncebtaintt 
OF  Complaint — Bight  to  Recoveby  in  Money. — The  complaint  in 
the  action  for  rescission,  which  avers  that  a  part  of  the  purchase 
price  was  paid  in  shares  of  stock  in  a  corporation  which  were  ac- 
cepted by  the  vendor  as  the  equivalent  of  a  specified  amount  ef 
cash,  is  not  rendered  uncertain  by  the  failure  to  aver  the  name  of 
the  corporation.  The  fact  that  such  shares  were  taken  as  cash, 
entitled  the  vendee  to  a  return  of  the  amount  of  money  for  which 
they  were  received.     (Id.) 

21.  Failube  to  Pay   Installments  When  Due — Belated  Tendeb — 

Waiveb  of  Delay  by  Vendob. — The  rule  that  a  vendee  under  a 
contract  for  the  sale  of  land  who  has,  without  excuse,  failed  to 
make  payments  of  installments  of  the  purchase  price  as  they  fell 
due,  cannot,  by  a  belated  tender,  put  the  vendor  in  default  and 
thus  establish  a  right  to  recover  the  sums  paid  under  the  contract, 
does  not  apply  to  a  case  where  the  vendor  has  waived  the  delay 
in  making  payments.     (Hayt  v.  Bentel,  680.) 

22.  Time  of  Essence — ^Failube  to  Exact  Fobfeitubx — Matubity  of 

EnTIBE  CoNTBACT  PBICE — CONCUBBENT  CONDITIONS — OfFEB  OF  PeB- 

FOBMANCE  BY  Vendob. — Where  the  vendor  under  a  contract  making 
time  of  the  essence,  and  giving  him  the  option,  upon  default  of  the 
vendee,  to  declare  the  whole  purchase  price  due  or  to  cancel  the 
contract,  re-enter  and  take  possession  of  the  premises  and  retain 
all  moneys  paid  by  the  vendee  as  rent  for  use  and  occupation,  per- 
mits the  entire  contract  price  to  become  due,  without  exercising 
his  option  to  declare  a  forfeiture,  the  payment  of  the  price  then 
becomes  a  dependent  and  concurrent  condition,  nonpayment  alone 
does  not  put  the  vendee  in  default,  and  the  vendor  must  tender  a 
deed  as  a  condition  to  demanding  payment  of  the  price,  and  he 
eannot,  without  such  tender,  declare  a  forfeiturSi  or  maintain  a 
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suit  either  for  the  whole  price,  or  for  an  intermediate  installnient 
(Id.) 

23.  Lachss  of  Vekdee — Delay  or  Vendee  doss  not  Aitect  Rioht 
TO  Rescind — Inabiutt  to  Give  Good  Title. — ^Where  the  provision 
of  such  contract  making  time  of  the  esBenee  has  once  been  waivedp 
mere  delay  by  the  vendee,  short  of  the  statutory  period  of  limita- 
tion, in  making  a  tender,  will  not  constitute  laches,  in  the  absence 
of  a  showing  that  the  delay  has  prejudiced  the  vendor.  Such  delay 
would  not  affect  the  right  of  the  vendee  to  rescind  the  contract  for 
inability  on  the  part  of  the  vendor  to  make  a  good  title.     (Id.) 

84.  Acceptance  or  Paet  of  Final  Payment  After  Maturity. — The 
waiver  by  the  vendor  of  the  right  to  insist  upon  prompt  payment 
is  established  by  his  acceptance  of  a  part  of  the  final  installment 
of  the  purchase  price  long  after  it  became  due.     (Id.) 

£5.  Agreement  to  Pay  Balance  at  Time  of  Waiver. — After  such  a 
waiver  has  been  made,  the  fact  that  the  parties  agreed,  at  the  time 
the  belated  payment  was  accepted,  that  the  vendee  would  pay  the 
balance  upon  the  delivery  of  the  deed,  is  immaterial  to  the  right 
of  the  vendee  to  subsequently  rescind  for  inability  of  the  vendor 
to  give  a  good  title.     (Id.) 

26.  Interest  on  Installments  not  Allowed. — An  action  by  the  ven- 
dee to  recover  installments  of  the  purchase  price  paid,  on  account 
of  the  inability  of  the  vendor  to  give  a  good  title,  is  in  effect  an 
action  for  money  had  and  received,  in  which  the  right  is  based  upon 
a  want  or  failure  of  consideration.  Until  rescission,  or  a  demand 
for  repayment,  nothing  was  due,  and  interest  on  such  inatallmentt 
from  the  time  of  their  payment  is  not  recoverable.  No  different 
conclusion  would  follow  if  the  action  were  construed  as  one  baaed 
on  fraud.     (Id.) 

27.  Absence  of  Showing    of    Possession    by    Vendee — Failttrk  to 

Offer  to  Restore  Possession. — In  such  action,  where  neither  the 
complaint  nor  answer  averred  that  the  vendee  ever  received  or  took 
possession  of  the  land  contracted  to  be  sold,  the  vendee's  notice  of 
rescission  was  not  rendered  ineffectual  for  want  of  an  offer  to  re- 
store the  possession.  An  averment  in  the  complaint  that  the  parties 
agreed  for  possession  by  the  vendee,  does  not  show  that  possession 
was  in  fact  delivered.     (Id.) 

28.  Possession  by  Vendee  not  Presumed. — ^It  will  not  be  presumed  in 
such  action,  for  the  purpose  of  overthrowing  a  judgment  for  the 
vendee,  that  the  possession  was  in  the  vendee.     (Id.) 

29.  Pleading — ^Recitals  in  Contract  Embodied  in  Complaint. — ^Re- 
citals in  a  contract  incorporated  in  a  complaint  will  not  supply  the 
want  of  essential  averments  in  the  pleading.  Consequently,  the 
mere  annexing  to  the  complaint  of  a  contract  providing  that  the 
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pnrehaser  shall  have  possession  cannot  be  treated  as  eqniralent  to 
an  ayennent  that  possession  was  in  fact  transferred.     (Id.) 

80.  BX8CI8SI0N  ov  GONTKAOT  MAT  BK  HAD  IN  AoTiON. — Even  if  the 
contract  had  not  been  formally  rescinded  bj  the  vendee  before  the 
eommencement  of  the  action,  that  relief  could  be  had  undflr  a 
prajer  therefor  in  the  complaint.     (Id.) 

WATER  AND  WATER-RIGHTS. 

1.  Appbopmation  iob  Bbnxpicial  XTsb — Right  Acquirbd  is  Private — 
Stbeahs  upon  Public  Domain. — ^Under  the  law  of  this  state 
9B  established  at  the  beginning,  and  as  embodied  in  the  Civil 
Code  of  1872,  the  water-right  which  a  person  gains  hj  diversion 
from  a  stream  for  a  beneficial  use  is  a  private  right,  which  is  subject 
to  ownership  and  disposition  bj  him  as  in  the  case  of  other  private 
property.  The  same  is  true  as  to  the  water-rights  in  streams  upon 
the  public  domain  in  California  which  the  act  of  Congress  of  July  1, 
1866,  confirmed  or 'provided  for  the  acquisition  of  in  the  future. 
(Thajer  v.  California  Development  Company,  117.) 

8.  Wateb  Dedicated  to  Pubuo  Use— Acquisition  and  Dedication 
Distinct  Acts. — ^Even  when  property  is  dedicated  or  appropriated 
to  public  use  for  gain  by  persons  or  private  corporations,  the  title 
and  ownership  is  private  and  the  only  interest  of  the  public  is  that 
of  beneficiaries  of  the  use  or  trust.  The  property  does  not  become 
impressed  with  a  public  use  or  trust  until  after  the  owner  has  first 
acquired  it  and  then  dedicated  it  to  the  use.  The  acts  of  acquisition 
and  of  dedication  respectively  are  distinct  from  each  other,  and, 
technically  the  latter  must  follow  the  former  and  cannot  precede 
or  accompany  it.     (Id.) 

8.  Appropriation  not  a  Dedication  to  Public  Use. — ^An  "appropria- 
tion of  water"  under  the  Civil  Code  is  not,  %p$o  facto,  a  dedication 
or  appropriation  to  public  use.  The  additional  act  of  dedication  is 
as  necessary  to  the  creation  of  a  public  use  in  a  water-right  so 
acquired  as  it  would  be  if  the  right  was  acquired  by  conveyance  or 
in  any  other  manner,  or  as  in  the  case  of  any  other  property 
dedicated  to  public  use.     (Id.) 

4.  Essential  Featubes  op  Public  Usb— Use  Open  to  Indefinite 
Public. — The  essential  feature  of  a  public  use  is  that  it  is  not 
confined  to  privileged  individuals,  but  is  open  to  the  indefinite  pub- 
lie.  It  is  this  indefiniteness  or  unrestricted  quality  that  gives  it  its 
public  character.     (Id.) 

6.  Use  op  Wateb  in  Municipalities — Wateb  iob  Ibeigation  When 
not  a  Pubuo  Use — ^Use  Limited  to  Pabticulab  Class. — In  the 
ease  of  a  public  use  of  water  in  villages,  towns,  and  cities,  the  right 
to  the  use  usually  extends  to  every  inhabitant  within  the  range  of  the 
distributing  system  or  who  can  get  access  thereto.    In  the  case  of 
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water  for  irrigation,  the  class  is  necessarily  more  select,  and  does 
not  include  the  general  public  within  the  area  served.  This  is  so 
because  only  those  occupying  land  can  make  use  of  the  water.  For 
this  reason,  while  there  may  be  a  public  use  for  the  benefit  of  land- 
owners, the  use  of  water  for  irrigation  is  not  public  unless  the  water 
is  available,  as  of  right,  upon  equal  terms,  to  all  landowners  of  the 
class  and  within  the  area  to  be  benefited  who  can  get  water  from 
the  ditches  to  their  lands.  If  the  dispenser  of  water  has  the  right 
to  say  who  shall  have  it,  and  upon  what  terms,  selling  to  one  and 
refusing  to  sell  to  another  at  will,  it  is  not  devoted  to  public  use. 
(Id.) 

6.  Use  of  Wateb  Limited  to  Landowners  Who  abb  Stockholders  in 

Corporation  Receiving  It. — A  water  company,  whose  method  for 
the  disposition  of  the  water  appropriated  by  it  for  the  use  of  itself 
and  others  for  the  purpose  of  developing  power  and  for  the  irriga- 
tion of  land  in  a  specified  territory,  and  whose  conduct  in  distribut- 
ing the  same,  have  been  wholly  inconsistent  with  the  iden  that  the 
water  was  held  out  for  general  sale  or  distribution,  and  were  con- 
sistent only  with  the  theory  that  the  intention  was  to  retain  control 
of  the  water  to  the  extent,  at  least,  of  choosing  for  itself  the  persons 
and  corporations  to  whom  it  should  be  sold  or  delivered,  and  the 
terms  and  conditions  on  which  such  sales  or  deliveries  should  be 
made,  and  whose  uniform  practice  had  been  to  furnish  water  to  cer- 
tain subsidiary  corporations  organized  by  it  for  the  irrigation  of 
such  lands  situated  within  specified  districts  as  should  belong  to  their 
stockholders,  and  to  no  other  persons,  on  certain  prescribed  condi- 
tions for  the  apportionment  of  the  water  between  such  stockholders, 
and  for  the  payment  therefor,  did  not  devote  its  water  to  public 
use.     (Id.) 

7.  Character  of  Recipient  Corporations. — The  effect  of  such  a  sale 
and  distribution  is  the  same  whether  the  corporations  to  whom  the 
water  was  furnished  were  merely  subsidiary  to  and  agents  of  the 
distributing  company  or  were  or  should  become  independent  com- 
panies, and  merely  purchasers  of  the  water  so  sold  and  distributed. 
(Id.) 

S.  Public  Use  Carried  on  in  Foreign  Country — Service  in  Cali- 
fornia NOT  Affected. — The  fact  that  such  distributing  company 
was  carrying  on  a  public  use  in  a  foreign  country,  and  had  received 
from  that  country  a  grant  of  the  power  of  eminent  domain,  woula 
not  affect  the  character  of  the  service  of  the  corporations  doing 
business  in  California  to  whom  it  distributed  water,  and  the  fact 
that  it  derived  all  of  its  water  from  the  same  source  is  immaterial: 
A  part  of  a  stream,  or  a  part  of  a  single  appropriation,  may  be 
devoted  to  public  use  and  another  part  entirely  to  private  use. 

(Id.) 
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9.  Construction  of  Constitutional  Provision  as  to  Public  Use  of 
Wates. — Section  1  of  article  XIV  of  the  constitution,  providing  tbat 
"the  use  of  sll  water  now  appropriated,  or  tbat  may  hereafter  be 
appropriated,  for  sale,  rental,  or  distribution,  is  hereby  declared  to 
be  a  public  use,  and  subject  to  the  regulation  and  control  of  the 
state,  in  the  manner  to  be  prescribed  by  iaw,"  does  not  create  a 
public  use  whenever  any  water  is  sold  or  distributed,  regardless  of 
the  number  of  persons  to  whom  it  is  delivered,  the  manner  or  char- 
acter of  the  disposition  made  of  it,  or  of  the  transfer  of  the  right 
thereto.     (Id.) 

10.  Meaning  of  Tkem  "Apfrofriated"  Water. — The  word  "appropri- 

ated," as  used  in  that  section,  does  not  refer  to  the  aet  by  which 
the  water  is  acquired,  as  for  example,  the  taking  from  the  stream, 
but  to  the  act  or  acts  by  which  it  is  designated,  set  apart,  and 
devoted  to  the  purposes  of  sale,  rental,  or  distribution.  Such  section 
must  be  understood  to  apply,  as  it  has  previously  always  been  con- 
strued to  apply,  to  cases  where  one  has  appropriated  water  generally, 
for  sale,  rental,  or  distribution,  and  not  to  cases  where  sales  are 
made  to  particular  persons  at  a  fixed  price  by  ordinary  contracts  of 
purchase  and  sale.     (Id.) 

11.  Rights  to  Waste  Water  not  Used  by  Afpropriatob. — The  fact 
that  such  distributing  company  conducts  more  water  through  its 
canals  than  is  used,  and  that  there  is  alwajrs  some  waste  water  dis- 
charged fram  its  distributing  system,  did  not  impose  upon  it  the 
obligation  of  furnishing  such  excess  to  a  person  who  did  not  belong 
to  the  class  to  whom  its  disposition  of  water  was  limited.  So  much 
of  the  water  as  may  be  unavoidably  wasted  is  to  be  deemed  a  part 
of  that  which  is  appropriated  to  the  beneficial  use  and  which  the 
company  has  the  right  to  take.  So  far  as  any  other  waste  water  is 
concerned,  it  is  water  to  which  the  company  has  acquired  no  right 
by  its  appropriation,  because  not  applied  to  a  beneficial  use,  and  is 
subject  to  appropriation  by  others.     (Id.) 

12.  Construction  of  Contracts  —  Water  Deuvered  to  Irrigation 
Company  for  Carriage. — In  an  action  brought  to  have  it  deter- 
mined that  the  plaintiffs  are  entitled  to  be  furnished  by  defend- 
ant with  water  for  irrigating  purposes  upon  certain  lands,  it 
is  held,  upon  a  construction  of  the  evidence,  including  certain  con- 
tracts upon  which  the  plaintiffs  based  their  rights,  that  the  defendant 
was  under  no  obligation  to  deliver  to  the  plaintiffs,  as  members 
of  a  class  designated  in  such  contracts  as  "old  users"  of  a  portion 
of  the  water  carried  in  its  ditches,  any  water  except  such  water 
as  might  be  received  by  it  from  them  to  be  carried  in  its  ditches 
for  distribution  to  them,  and  that  it  was  not  required  to  furnish 
to  either  of  the  plaintiffs  any  of  its  own  water  acquired  for  its 
stockholders  and  for  sale  if  there  was  a  surplus  over  tlit  amount 
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required  for  the  stockholders.  ( Gordon  t.  Co^ina  Inigatiiig  Oom- 
pany,  88.) 

18.  Parties  in  Action  to  Detebicinx  Bights  to  Wate&  as  Between 
Members  or  ▲  Particular  Class. — ^Whether  the  plaintiffs  had 
acquired  anj  right,  as  against  other  members  of  the  class  of  old 
users,  to  be  furnished  with  a  greater  portion  of  the  old  nsers*  water 
than  thej  actually  delivered  to  the  defendant  for  carriage  in  its 
ditches,  could  only  be  determined  in  an  action  in  which  such  other 
old  users  were  joined  as  parties.     (Id.) 

14.  Right  or  Way  roR  Water  Ditch — ^Easement  in  Gross — Cove- 
nant roB  the  Right  to  Use  Water. — In  view  of  all  the  circum- 
stances appearing  in  this  case  it  is  held  that  a  provision  in  a  deed 
of  a  right  of  way  over  the  lands  of  the  grantor,  for  use  as  a 
water  ditch,  that  the  grantor  should  '*have  the  right  to  purchase 
and  use  the  water  of  said  ditch  upon  the  same  terms  and  condi- 
tions as  the  stockholders"  of  the  grantee,  created  a  right  that  was 
merely  personal  to  the  grantor,  and  not  an  appurtenance  to  any 
particular  land,  and  that  the  right  did  not  pass  by  a  transfer  of 
the  land  over  which  the  ditch  was  constructed.     (Id.) 

See    Eminent    Domain;    Statutfi    of    Limitations^    11-13;    Tide 
Lands. 

WEIGHTS  .AND  MEASURES.    See  Office  and  Officers,  3-10. 

WILL. 

1.  Estate  or  Decedent  cannot  Take  Under  Will. — The  estate 
of  a  deceased  person  is  not  a  person  or  entity  which  can  take  under 
a  will.     (Estate  of  Glass,  765.) 

2.  Bequest  to  Estate  or  Person  Named — Construction. — A  bequest 

of  the  residue  of  the  property  of  the  testatrix  to  "father  Glass's 
estate,"  the  person  whose  estate  was  indicated  being  alive  at  the 
date  of  the  will  but  having  predeceased  the  testatrix,  cannot  be 
construed  as  a  bequest  to  such  person  if  alive,  and  if  not,  to  his 
legal  heirs,  or  his  devisees  or  legatees  as  the  case  may  be.     (Id.) 

3.  Contest  Before  Probate — Time  roR  Fiuno  Written  Opposi- 
tion.— In  the  case  of  a  contest  of  a  will  before  probate,  the  Code  of 
Civil  Procedure  nowhere  in  terms  prescribes  when  the  written  oppo- 
sition must  be  filed,  in  order  to  entitle  it  to  be  considered.  Obvi- 
ously, to  be  effectual  as  a  contest  before  probate,  it  must  be  filed 
before  the  alleged  will  is  admitted  to  probate,  and  the  statute  con- 
templates that  it  will  be  filed  at  or  before  the  time  designated  in 
the  notice  for  the  hearing  of  the  petition  for  probate.  But  the 
person  proposing  to  contest  before  probate  does  not  forfeit  his  right 
to  do  so  merely  by  reason  of  failing  to  file  his  opposition  at  or  prior 
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to  the  time  so  designated  in  tlie  notice  for  the  hearin|f.     (Estate 
•f  MoUenkopf,  576.) 

4.  Opposition  Filed  Beforb  Tiicx  ov  Oontikuance  op  Hearing. — ^A 
written  opposition  to  the  probate,  which  was  properly  served  on  the 
attorney  for  the  petitioner,  and  filed  before  the  time  to  which  the 
hearing  of  the  petition  for  probate  had  been  continued,  is  in  time 
and  must  be  considered,  and  is  a  bar  to  the  admission  of  the  will 
to  probate,  until  disposed  of  in  the  manner  provided  bj  law.     (Id.) 

5.  Taking  Pbeuminabt  Testimony  at  Date  op  Heabing — Conven- 
ience OP  Witness — Testimony  Taken  Withoxtt  Pbsjudioe  to 
Contestant. — ^Where  the  written  opposition  is  so  served  and  filed, 
the  mere  fact  that  the  cr  rt,  at  the  time  designated  in  the  notice 
for  the  hearing  of  the  petition  for  probate,  received  testimony  in 
support  of  the  will  sufficient  to  make  a  prima  facie  ease  for  its 
admission,  does  not  defeat  the  right  to  maintain  such  contest,  if 
the  court,  at  the  time  of  taking  such  testimony,  expressly  declared 
that  he  did  so  preliminarily  and  merely  for  the  convenience  of  wit- 

'    nesses  and  without  prejudice  to  the  rights  of  the  contestant.     (Id.) 

0.  Bepusal  to  Entebtain  Contest — Contestant  Pbxjudioed. — The 
refusal  of  the  court  to  entertain  a  properly  instituted  contest  of  a 
will  before  its  probate  must  be  deemed  prejudicial  to  the  contest- 
ant, notwithstanding  the  law  gives  the  contestant  the  right  to  in- 
stitute a  new  contest  at  any  tbne  within  one  year  after  the  alleged 
will  is  admitted  to  probatei.     (Id.) 

7.  Mental  Incomfetenoy  —  Undue  Influence  —  Evidbncb  —  Con- 
duct AND  Statements  op  Testator  Shortly  After  Executing 
Will. — On  a  contest  of  a  will  on  the  ground  of  the  mental  incom- 
petency of  the  testator  and  the  undue  influence  of  his  wife,  evidence 
that  about  ten  or  fifteen  minutes  after  the  will  had  been  fully  exe- 
cuted, the  testator  returned  to  the  office  of  the  person  who  had  drafted 
it  in  an  apparently  nervous  condition  and  in  a  state  of  physical  col- 
lapse, and  of  statements  then  made  by  him  to  the  effect  that  matters 
would  have  been  extremely  uncomfortable  at  his  home  if  the  will  had 
not  been  properly  executed,  was  competent  solely  upon  the  issue  as  to 
the  testator's  mental  condition,  and  was  incompetent  to  prove  the 
undue  influence,  and  an  instruction  so  limiting  its  effect  was  properly 
given.     (Estate  of  Gleason,  756.) 

8.  Conduct  and  Statements  not  Part  op  Res  Gestae. — The  conduct 
and  utterances  of  the  testator  on  such  occasion  were  not  part 
of  the  ret  getiae  of  the  execution  of  the  will,  so  as  to  render  evi- 
dence thereof  competent  on  the  issue  of  undue  influence,  and  the 
mere  fact  that  but  a  trifling  period  of  time  elapsed  between  the 
testamentary  act  and  this  occurrence,  does  not  rendfir  the  evidence 
admissible  for  such  purposfi.    (Id.) 
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9.  Res  Gestas  Defined. — The  res  gestae  are  tkose  eireumstances  wbieh 
are  the  undesigned  incidents  of  particular  litigated  acta,  and  are 
admissible  where  illustrative  of  such  acts.  These  incidents  may  be 
separated  from  the  act  bj  lapse  of  time  more  or  less  appreciable. 
Their  sole  distinguishing  feature  is  that  thej  should  be  necessary 
incidents  of  the  litigated  act  in  the  sense  that  they  are  part  of  the 
immediate  preparations  for,  or  emanations  from,  such  acts,  and  are 
not  produced  by  the  calculated  policy  of  the  actors.  They  roust 
stand  in  immediate  causal  relation  to  the  act,  a  relation  not  broken 
by  individual  wariness  seeking  to  manufacture  evidence  for  itself. 
Declarations  which  are  the  immediate  accompaniments  of  an  aet, 
their  immediateness  being  tested  by  closeness,  not  of  time  but  by 
causal  relation,  are  admissible  as  part  of  the  res  gestae,     (Id.) 

10.  Facts  Constitutino  Undue  Influence — Evidence  of — Declara- 
tions OF  Testator. — In  order  to  establish  that  a  will  has  been 
executed  under  undue  influence,  it  is  necessary  to  show,  not  only 
that  such  undue  influence  has  been  exercised,  but  also  that  it  has 
produced  an  effect  upon  the  mind  of  the  testator,  by  which  the  will 
is  not  the  expression  of  his  own  desires.  The  external  facts  eon- 
etituting  the  exercise  of  undue  influence  must  be  established  bv  other 
evidence  than  the  declarations  of  the  testator.  His  declarations  are 
incompetent  to  show  either  that  the  influence  was  exercised,  or  that 
it  affected  his  actions,  and  are  inadmissible,  except  as  they  may  il- 
lustrate his  mental  state,  and  give  a  picture  of  the  condition  of 
his  mind  contemporaneous  with  the  declarations  themselves.     (Id.) 

11.  Immaterial  Error — Insufficiency  of  Evidence  of  Undue  In- 
fluence.— Even  if  such  subsequent  conduct  and  statements  of  the 
testator  were  properly  part  of  the  res  gestae  of  the  execution  of 
the  will,  the  error  of  the  trial  court  in  refusing  to  admit  the  evi- 
dence thereof  on  the  issue  of  undue  influence  was  immaterial,  when 
the  other  evidence  in  the  case  fell  far  short  of  establishing  that  the 
will  was  the  result  of  undue  influence  exerted  upon  the  testator 
by  his  wife  in  such  manner  as  improperly  to  influence  him  in  the 
making  of  the  will.  In  the  present  case,  such  other  evidence  is 
held  insufficient  to  show  that  the  will  was  the  result  of  the  wife's 
undue  influence.     (Id.) 

12.  Undue  Influence  must  Operate  at  Time  Will  was  Made. — A 
duly  executed  will  cannot  be  set  aside  on  the  ground  of  undue  in- 
fluence, unless  there  be  proof  of  a  pressure  which  overpowered  the 
mind  and  bore  down  the  volition  of  the  testator  at  the  very  time 
the  will  was  made.     (Id.) 

13.  Revocation    of    Probate  —  Mental    Incompetengt  —  Undue  In- 

fluence— Fraud — Nonsuit — Evidence. — In  a  proceeding  to  revoke 
the  probate  of  a  will  on  the  grounds  of  undue  influence  and  fraud, 
and  for  the  alleged  mental  incompetency  of  the  testator,  in  which 
a  motion  for  nonsuit  was  granted  at  the  close  of  the  contestant's 
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ease,  it  Ib  held,  that  the  evidence  was  insufficient  to  establi^  either 
of  such  grounds  of  contest,  or  to  warrant  the  submission  of  the 
question  to  the  jurj.     (Estate  of  Packer,  526.) 

14.  Elements  Nkcessabt  to  Undue  Inh^uence. — Nothing  less  than 

pressure  so  acting  on  a  testator  as  to  destroy  his  free  agencj  is 
sufficient  to  constitute  undue  influence.     (Id.) 

15.  Presumption  of  Undue  Influence — Provision  for  Person  Occu- 

pying Fiduciary  Belation. — No  prcumption  that  a  testator  was 
unduly  influenced  arises  from  the  mere  fact  that  the  will  makes 
provision  for  one  occupying  a  fiduciary  relation  to  him.  There 
must,  in  addition,  be  at  least  a  showing  that  the  person  so  benefited 
had  some  part  in  the  making  of  the  will.     (Id.) 

16.  Hostility  to  Contestants. — Conceding  that  the  contestants  were 

entitled  to  show  that  the  persons  charged  with  vxercising  undue  in- 
fluence entertained  feelings  of  hostility  toward  them,  such  evidence 
could  not  have  availed  to  make  a  case  sufficient  to  go  to  the  jury 
in  the  absence  of  anything  tending  to  prove  that  undue  influence 
had  in  fact  been  exercised.     (Id.) 

17.  Mental  Incompetency — Testator  of  Advanced  Years — Failing 

Eyesight. — The  fact  that  a  testator  was  of  advanced  years  and 
that  his  eyesight  was  failing,  is  not  sufficient  evidence  of  mental 
incompetency  to  justify  setting  aaide  his  will.     (Id.) 

18.  Unnatural  or  Unjust  Will. — A  jury  is  not  authorized  to  over- 

turn a  will  merely  because  its  dispositions  do  not  conform  to  the 
jurors'  notions  of  justice  or  propriety.  The  will  in  question  is 
held  to  be  neither  unnatural  nor  unjuet.     (Id.) 

19.  Failing  Memory  of  Testator. — Evidence  that  a  testator's  mem- 

ory was  somewhat  weakened,  without  any  showing  of  impairment 
of  his  ability  to  grasp  salient  facts  in  relation  to  his  property,  its 
situation,  and  the  objects  of  his  bounty  is  not  sufficient  proof  of 
want  of  testamentary  capacity.     (Id.) 

20.  Evidence — Letters  Used  by  Witness  to  Refresh  Memory — Party 

Calling  Witness  cannot  Introduce  in  Evidence. — ^Under  section 
2047  of  the  Code  of  Civil  Procedure,  a  party  calling  a  witness 
has  no  right  to  treat  as  evidence,  by  reading,  or  showing,  or 
handing  to  the  jury,  letters  written  by  the  witness,  and  used  to 
refresh  the  witness'  recollection.     (Id.) 

21.  Error  Cured  by  Subsequent  Testimony. — Any  error  in  refusing 

to  permit  a  witness  for  the  contestants  to  answer  the  question 
whether  she  had  ever  heard  the  wife  of  the  testator  say  anything 
to  her  husband  about  doing  anything  for  one  of  the  contestants,  is 
rendered  harmless,  if  the  witness  subsequently  testifies  that  she 
never  heard  any  such  eonver»tion.     (Id.) 
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22.  Hevocation  of  Probatb  —  FRAtm  —  Dbfectivx    Ezxcittion  —  Bvi- 

DXNCE. — ^In  a  proceeding  to  revoke  the  probate  of  a  will,  it  is  held 
that  the  trial  court  was  justified  in  holding  that  there  was  no  sub- 
stantial evidence  of  fraud  or  of  any  defective  execution  of  the  will. 
(Estate  of  Pureell,  300.) 

23.  Undub  Influknck  —  Oppobtunitt  to  Ezebcisb  —  Invaudatino 
Will. — In  order  to  invalidate  a  will  on  the  ground  of  undue  influ- 
ence,  mere  evidence  that  the  persons  alleged  to  have  exercised  such 
influence  had  the  opportunity  to  do  so  and  might  have  done  so  it 
they  had  been  so  disposed  and  had  possessed  such  influence,  is  in- 
suiBcient.  The  undue  influence  must  actually  exist,  it  must  be  acta- 
allj  exerted  and  it  must  be  so  exerted  as  to  affect  the  terms  of  the 
will.     (Id.) 

24.  Confidential  Belations  With  Testatbiz — Pbincipal  and  Aoknt 
— ^Bubden  of  Pboof. — The  fact  that  the  confidential  relation  of  prin- 
cipal and  agent  existed  between  the  testatrix  and  an  executor  and 
beneficiary  under  her  will,  does  not  of  itself  prove  that  the  will  waa 
procured  by  undue  influence  arising  from  that  relation,  nor  cast 
upon  him  the  burden  of  proving  the  absence  of  such  influence  at  tha 
time  of  its  execution.     (Id.) 

25.  Evidence — Attorney   Who   Dbew   Will — Cboss-bzaicination    to 

Rebut  Inference  of  Undue  Influence. — ^Where  in  support  of  the 
issue  of  undue  influence,  the  contestants,  on  the  direct  examination 
of  the  attorney  who  drew  the  will,  elicited  evidence  tending  to  cre- 
ate an  inference  that  a  person  charged  with  the  exercise  of  undue 
influence  was  unduly  active  in  the  matter  of  the  execution  of  the 
will  and  was  endeavoring  to  influence  the  testatrix  in  his  favor,  it 
was  proper  for  the  proponents,  on  cross-examination  of  the  attor- 
ney, to  show  what  actually  occurred  during  his  consultation  with 
the  testatrix  at  her  house  in  reference  to  the  terms  of  the  will  and 
at  a  subsequent  interview  between  them  at  his  office  at  the  time  the 
will  was  executed,  where  such  facts  would  tend  to  rebut  such  infer- 
ence.    (Id.) 

26.  Mental  Capacity — Impaibmbnt  of  Mxmoby  Dub  to  Age. — A  tes- 

tatrix having  a  slight  impairment  of  memory  due  to  old  age  which 
led  her  to  rely  on  others  more  than  she  otherwise  would,  but  who 
was  nevertheless  able  to  and  always  did  think,  talk,  and  act  ration- 
ally, and  manage  such  of  her  affairs  as  she  there  had  in  hand  with 
reasonable  prudence  and  judgment,  was  not  mentally  incompetent  to 
make  a  will.     (Id.) 

27.  Medical  Testimony — Opinion  Based  on  Ebbonboub  Assuhptiok 
OF  Facts. — An  opinion  of  a  medical  expert  as  to  the  mental  incom- 
petency of  the  testatrix,  based  upon  a  hypothetical  question  which 
assumed  facts  in  respect  to  her  mental  condition  entirely  vanant 
from  those  shown  by  the  uncontradicted  evidence,  and  upon  a  inia> 
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coneeption  of  the  effect  of  the  eridenee,  cannot  be  giTcn  way  pro- 
bative  force.     (Id.) 

28.  Want  of  Tkstamkntabt  Capacitt  —  Evidxnob  —  Nonsuit  Prop- 

EBLT  Granted. — On  a  contest  of  a  will  on  the  ground  of  the  want 
of  teetamentarj  capacity  by  the  testatrix  at  the  time  of  its  execu- 
tion, it  is  held,  upon  a  review  of  the  eyidence  on  that  issue,  that 
the  trial  court  was  warranted  in  granting  a  nonsuit,  and  that  on 
the  whole  case  no  reasonable  person  could  believe  that  the  testa- 
trix had  not  sufficient  mental  capacity  to  make  the  will.     (Id.) 

29.  Admission^  of  One  of  Sxyeiial  Lkqatees — Incompetent  Evidencb. 
On  a  contest  of  a  will  on  the  ground  of  undue  influence,  evidence 
of  a  statement  made  by  one  of  several  legatees,  which  was  in  effect 
an  admission  tending  in  some  degree  to  prove  undue  influence,  is 
incompetent.     (Id.) 

80.  Impeachment  of  Pabtt's  Own  Witness  —  Preliminary  Show- 
INO. — On  the  trial  of  such  a  contest,  the  contestants  cannot  impeach 
their  own  witness  by  evidence  of  contradictory  statements,  unless 
they  first  show  that  they  had  been  misled  or  surprised  by  the  tes- 
timony he  gave.     (Id.) 

81.  Proponents'  Bill  of  Costs — Time  of  Filing — Judoment.-^A  rul- 
ing of  the  trial  court  granting  a  motion  for  a  nonsuit  on  the  con- 
test of  a  will  is  not  the  judgment  of  the  court,  and  the  proponents' 
cost-bill  is  filed  within  the  time  allowed  by  section  1033  of  the 
Code  of  Civil  Procedure,  if  it  be  filed  within  five  days  after  the 
judge  signed  the  draft  of  the  form  of  the  judgment  which  was 
afterward  entered  in  the  minute-book.     (Id.) 

82.  Findings  not  Re<^ired — DEasioN. — No  findings  are  necessary  to 
such  a  judgment,  and  hence  the  "decision"  referred  to  in  section 
1033  of  the  Code  of  Civil  Procedure  must  be  understood  in  such 
cafles,  to  mean  a  judgment  entered  upon  a  motion.     (Id.) 

83.  Construction  of  Latent  Ambiguity — Misnomer  of  Beneficiary 
— Extrinsic  Evidence  to  Remove  Ambiguity.— The  testatrix,  a 
native  of  Ireland,  and  who  had  come  to  San  Francisco  about 
fifty-five  years  before  her  death  there,  by  her  will  devised  one- 
fourth  of  the  residue  of  her  estate  "to  my  niece  Mary,  a  resident 
of  New  York,  said  Mary  being  the  daughter  of  my  deceased  sister 
Mary,  the  name  of  my  niece  Mary  I  do  not  know  as  I  understand 
she  is  now  married,  nor  am  I  sure  of  niece  Mary's  maiden  name, 
as  her  mother,  my  sister  Mary,  was  twice  married,  but  I  believe 
my  niece's  maiden  name  was  Mary  Donohoe."  At  the  time  the 
testatrix  left  Ireland  she  had  a  sister  Mary,  who  remained  there. 
This  sister,  by  her  first  marriage,  had  two  daughters,  Annie  and 
Mary.  After  the  death  of  her  first  husband  she  married  a  man 
named  Donohoe.    The  daughter  Mary  married  a  man  by  the  name 
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of  Smith,  and  continued  to  reside  in  Ireland,  and  had  never  been 
in  the  United  States.  The  other  daughter,  Annie,  married  a  man 
•by  the  name  of  Sheridan,  came  to  the  United  States  about  twentj- 
five  years  ago,  and  at  the  date  of  the  will  lived  and  still  lives  in 
Brooklyn,  New  York.  The  testatrix  left  Ireland  before  either  of 
the  daughters  of  her  sister  Mary  was  bom,  never  saw  either  of  them, 
and,  being  unable  to  write,  never  personally  wrote  to  either  of 
them.  Held,  that  the  will  disclosed  a  latent  ambiguity  and  uncer- 
tainty as  to  the  person  whom  the  testatrix  intended  to  indicate  by 
such  provision,  to  explain  which  extrinsic  evidence  was  admissible, 
and  that  such  evidence  showed  that  the  person  intended  to  be  desig- 
nated  as  beneficiary  was  the  testatrix's  niece  Annie,  who  was  a  resi- 
dent of  New  York.     (Estate  of  Donnellan,  14.) 

84.  Application  of  Facts  to  Lanouaox  of  Will — Constkugteon  a 
Question  of  Law. — ^Wherever  doubt  arises  as  to  the  meaning  of  a 
will,  such  doubt  is  resolved  by  construction,  and  that  construction 
is  one  of  law — ^it  is  an  application  of  legal  rules  governing  con- 
struction either  to  the  will  alone  or  to  properly  admitted  facts  to 
explain  what  the  testator  meant  by  the  doubtful  language.  In 
those  cases  where  extrinsic  evidence  is  permissible,  there  may  be  a 
conflict  in  the  evidence  itself,  in  which  case  the  determination  of 
the  conflict  results  in  a  pure  finding  of  fact.  The  facts  thus  found 
are  still  to  be  applied  to  the  written  directions  of  the  will  for  the 
latter's  construction,  and  that  construction  still  remains  a  construc- 
tion of  law.     (Id.) 

35.  Conflict  in  Extrinsic  Evidence — Construction  of  Will  in  Pro- 
bate Court  Subject  to  Review  on  Appeal. — In  such  cases,  where 
the  evidence  of  the  facts  is  in  conflict,  the  findings  of  facts  by 
the  jury  or  trial  court  will  not  be  disturbed  on  appeal.  But  the 
application  to  the  will  itself  of  the  facts  found,  admitted  or  estab- 
lished without  conflict,  presents  a  question  of  legal  construction, 
which  is  purely  a  question  of  law,  and  the  construction  of  the  court 
in  probate  is  subject  to  review  on  appeal  to  determine  whether  or 
not  a  wrong  construction  at  law  has  been  reached.     (Id.) 

86.  Limited  Purpose  of  Extrinsic  Evidenoe. — In  all  cases  where 
extrinsic  evidence  is  admissible  to  aid  in  expounding  the  will,  the 
evidence  is  limited  to  the  single  purpose  of  explaining  and  inter- 
preting the  language  of  the  will,  and  is  never  permitted  to  show  a 
different  intent  or  a  different  object  from  that  diselosed  (though 
perhaps  obscurely)  by  the  language  of  the  will  itself.     (Id.) 

37.  Classes  of  Wills  Presenting  Latent  Ambiguities. — ^Broadly 
speaking,  there  are  two  classes  of  wills  presenting  latent  ambign- 
ities,  for  the  removal  of  which  resort  to  extrinsic  evidence  is  per- 
missible.   The  one  class  is  where  there  are  two  or  more  persona 
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or  things  exactly  measuring  up  to  the  description  and  conditions  of 
the  will,  th^  other  class  is  where  no  person  or  thing  exactly  answers 
the  declarations  and  descriptions  of  the  will,  but  where  two  or 
more  persons  or  things  in  part,  though  imperfectly,  do  so  answer. 
The  will  in  question  belongs  to  this  latter  class.     (Id.) 

38.  Preference  not  Given  to  Name  Over  Description. — In  resolving 
such  latent  ambiguity  there  is  no  rule  of  construction  which  pre- 
fers a  name  to  a  description.     (Id.) 

39.  Evidence—Hearsay — Contents  of  Letters. — The  testimony  of 
a  witness  as  to  the  contents  of  a  letter,  without  proof  either  of  the 
destruction  of  the  letter  or  that  the  witness  had  ever  read  it,  is 
inadmissible  hearsay;  so,  also,  is  the  declaration  of  a  witness  as 
to  the  contents  of  letters,  whose  destruction  was  not  proved,  which 
the  witness  had  never  read,  and  the  eontents  of  which  he  was  tes- 
tifying to  upon  statements  of  those  contents  made  to  him  by  an- 
other.    (Id.) 

40.  Devise— Remainder  to  Heirs  of  Testator's  Family. — Where  a 
testator  named  Womersley,  whose  sole  heirs  at  law  were  his  widow 
and  his  surviving  brothers  and  sisters,  devises  all  his  real  estate  to 
his  wife  for  the  period  of  her  natural  life,  and  directs  that  at  her 
death  the  property  shall  be  equally  divided  "among  the  heirs  of 
the  Womersley  family,"  the  remainder  so  devised  goes  to  his  brothers 
and  sisters  who  would  be  his  heirs  in  the  event  that  he  died  intes- 
tate, to  the  exclusion  of  the  widow  of  a  deceased  brother.  (Estate 
of  Womersley,  85.) 

41.  Latent  Ambiguity  —  Construction  —  Uncertainty. — Such  devise 
in  remainder  involves  no  latent  ambiguity,  and  any  uncertainty 
therein  arises  upon  the  face  of  the  will,  and  is  to  be  construed  by 
taking  in  view  the  circumstances  under  which  the  will  was  made, 
excluding  the  testator's  oral  declarations.     The  uncertainty  in  such 

I  I  devise  is  not  so  great  as  to  avoid  it.     (Id.) 

J  42.  Contract  Between  Sole  Heir  and  Executors  to  Defeat  Pro- 

I I  BATE — Illegal  Consideration — Pubuo  Foucy. — ^A  contract  be- 
tween the  executors  named  in  a  will  and  the  sole  heir  of  the  testator, 
by  which  the  executors  agreed,  in  consideration  of  the  promise  of 

i  the  heir  to  bequeath  to  each  of  them  by  her  last  will  a  portion  of 

her  estate,  to  actually  join  with  such  heir  in  having  the  will  set 
aside,  regardless  of  its  validity  and  in  violation  of  the  rights  of 
other  legatees  who  received  benefits  *  thereunder,  to  use  the  office  to 
which  they  were  appointed  by  the  will  to  accomplish  this  result, 
and  as  executors  named  in  the  will  to  institute  a  proceeding  for  its 
probate  and  the  issuance  of  letters  testamentary  to  themselves  for 
the  sole  purpose  of  enabling  the  heir  to  contest  the  same  and  to  allow 
such  contest  to  prevail  by  default  on  their  part,  regardless  of  the 
merits  thereof,  is  not  a  mere  agr^ment  for  the  relinquishment  of 
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a  valid  right,  or  a  matter  wMeh  eoneema  the  parties  onl^,  but  It 
a  contract  opposed  to  pnblie  policy,  and  ic  based  upon  an  illegal 
consideration.     (Gugoli  t.  Gebrkens^  596.) 

43.  Fasths  in  Paai  Dkucito— Aunt  asd  Nxphew. — ^In  the  absence  of 
anj  eyidence  tending  to  show  the  exercise  of  undue  influence  bj 
each  heir  over  one  of  the  executors,  or  that  he  was  ignorant  of  the 
law,  the  mere  fact  that  such  heir  was  his  aunt  and  was  in  loeo 
pareniii  to  him,  and  that  he  had  barelj  attained  his  majority  at 
the  time  the  will  was  denied  probate,  does  not  prevent  them  from 
being  in  pari  delicto  in  respect  to  such  contract.     (Id.) 

See  GonMderation,  2;  Estates  of  Deceased  Persons,  5-7,  22-25; 
Specifie  Perf  onnance/^ '  , 
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